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PREFACE 


TO   THE   THIRD   EDITION. 


Since  the  publication  of  the  second  Edition  of  this  Work 
in  1861,  the  Statute  Law  relating  to  Merchant  Shipping 
has  undergone  further  changes;  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10),  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  and  the 
Passengers  Act  Amendment  Act,  1863  (26  &  27  Vict, 
c.  51),  not  to  mention  other  Statutes  of  minor  importance, 
have  all  been  added  to  the  written  Law  on  this  subject. 
Under  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  new  and  important  regulations  have  also  been  is- 
sued for  preventing  collisions  at  sea,  and  these  rules  have 
been  adopted  by  the  Government  of  France,  and  that  of 
several  other  countries. 

Many  cases  have  also  been  decided  on  the  earlier  and 
recent  Statutes,  and  upon  the  questions  dealt  with  in 
this  Work.  In  embodying  in  the  present  Edition  the 
provisions  of  the  modem  Acts,  and  the  decisions  which 
have  occurred  since  the  last  Edition  was  published,  the 
Authors  have  adhered  as  closely  as  possible  to  the. 
original  plan  of  the  Book ;  and  have  retained  such 
references  only  to  the  earlier  Statutes  as  they  have 
deemed  necessary  to  a  clear  understanding  of  the  Law 
as  it  now  exists.  It  would  have  been  easy  to  swell  the 
bulk  of  this  Work  by  the  addition  of  all  the  later  cases, 
whether  important  or  not;  but  care  has  been  taken  to 
insert  only  those  modem  decisions  which  have  appeared 
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to  illustrate  and  define  the  Law,  and  to  avoid  incumbering 
the  text  with  cases  of  trifling  importance. 

The  ancient  Maritime  Laws  of  Europe  are  cited  from 
the  text,  and  referred  to  according  to  the  divisions 
adopted  by  M.  Pardessus,  in  his  Collection  de  Lois 
Maritimes.     Paris,  1828. 

The  Editions  of  the  Text  Books  by  English  and 
American  writers  which  are  referred  to  are  as  follows : — 

MoUoy  de  Jure  Maritime,  9th  Edit.  London.  1769. 
Beawes'  Lex  Mercatoria,  by  Chitty.  London,  1813. 
Kent's  Commentaries  on   American  Law.     New  York. 

1858. 
Smith's    Mercantile    Law,    6th   Edit.,    by  Dowdeswell. 

Loruion.     1859. 
Holt  on  Shipping,  2nd  Edit.     London.     1824. 
Abbott  on  Shipping,  10th  Edit.,  by  Serjt.  Shee.     London. 

1856. 
American  Edition,  by  Story  and  Per- 
kins.   Boston.    1846. 
Wilkinson  on  Shipping.     London.     1843. 
Park  on  Insurance,  7th  Edit.     London.     1817. 
Phillips  on  Insurance,  3rd  Edit.     Boston.     1853. 
Duer  on  Insurance.     New  York.     1845.     (Vol.  2,  1846.) 
Amould  on  Insurance,  2nd  Edit.    London.     1857. 
Beneck^'s  Principles  of  Indemnity  in  Marine  Assurance. 

London.     1824. 
Stevens  on  Average,  5th  Edit.     London.     1835. 

The  Index  and  Table  of  Cases  have  been  compiled  by 
Mr.  C.  Warner  Lewis,  of  the  Northern  Circuit,  to  whom 
the  Authors  are  also  indebted  for  very  material  assistance 
in  preparing  the  text. 

The  Authors  desire  also  to  acknowledge  the  kindness 
shown  to  them  by  the  Authors  of  "  Pritchard's  Admi- 
ralty Digest,"  who  allowed  them  to  see  the  sheets  of 
the  new  Edition  of  that  Work  as  it  was  passing  through 
the  press,  and  thus  spared  them  much  labour. 


PEBFACB 


TO   THE   FIRST   EDITION. 


The  object  of  the  Writers  of  this  Book  has  been  to  proyide  a 
Compendium  of  the  Law  relating  to  Merchant  Shipping  in  as 
small  a  compass  as  is  consistent  with  the  importance  and 
extent  of  the  subject  The  plan  adopted  has  been  to  confine 
the  text  of  the  Work  to  the  Law  of  England  as  it  now  exists^ 
whether  it  depend  upon  statutory  enactment  or  upon  the  deci- 
sions of  the  Courts  of  this  coimtry ;  reserving  for  the  notes 
such  remarks  upon  our  own  earlier  law^  and  such  notices  of  the 
laws  of  foreign  countries^  as  hare  appeared  directlj  to  explain 
the  principles  of  the  existing  law. 
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26.  In  SiapUtm  v.  Haymen  and  another ^  83  L.  J.,  Exch.  170,  it  was  held  that  the 
property  in  a  ship  passes,  as  between  the  vendor  and  his  assignees  and  the 
vendee,  by  a  bill  of  sale,  although  the  transfer  is  not  registered  pursuant  to 
the  Merchant  Shipping  Act,  1854. 

98,    Line  26,  for  '*  shipping  master"  read  "  mercantile  marine  office  superintendent." 

94.    Line  15,/or  **  shipping  master"  read  **  mercantile  marine  office  superintendent." 

241.    Note  {q)f  Behn  v.  Burneu,  Cam.  Scacc.,  is  now  reported  3  B.  &  S.  752. 

282.  In  Dakin  v.  Oxleyy  15  C.  B.,  N.  8.  646,  which  was  an  action  for  freight  due  upon 
a  charter-party,  the  charterer  pleaded  that,  b^  the  fault  of  the  master  and 
crew,  and  their  negligent  and  unskilful  navigation  of  the  vessel,  the  cargo  was 
damaged,  so  that  upon  its  arrival  at  the  port  of  discharge  it  was  then  of  less 
value  there  than  the  freight ;  and  that  he,  the  charterer,  thereupon  abandoned 
the  cargo  to  the  shipowner :  it  was  held,  on  demurrer,  that  the  plea  was  bad. 

889.  Line  S,for  "  in"  read  "  is." 

865.  Note  (6),  Taylor  v.  Detoar  is  now  reported  SS  L.  J.,  Q.  B.  141. 

875.  Note  («),  Oppenheim  v.  Fry  is  now  reported  3  B.  &  S.  873. 

414.  Note  (y),  Jardine  v.  LeathUy  is  now  reported  3  B.  &  S.  700. 

415.  Note  (c),  add  King  v.  Walker,  2  H.  &  C.  384. 

476.  Note  (d),  The  Submarine  Telegraphic  Company  v.  Dickton  is  now  reported  33  L.  J., 
C.  P.  139. 


The  following  Rules  have  recently  been  published  by  the  Conservators  of  the  River 
Thames  :— 

RULES  and  BYE-LAWS  for  the  Regulation  qfthe  Navigation  qfthe  River  Thamet. 

The  Conservators  of  the  River  Thames,  in  exercise  of  the  powers  and  authority  vested  in 
them  by  the  Thames  Conservancy  Act,  1857,  and  of  every  other  authority  them  hereunto 
in  any  wise  enabling,  do  order  and  direct  as  follows,  that  is  to  say : — 

1.  The  39th  Rule  or  Bye* Law  passed  under  their  corporate  seal  the  3rd  day  of  January, 

I860,  shall  after  these  present  Bye- Laws  shall  have  been  approved  in  the  manner 
required  by  the  said  Act,  and  shall  have  come  into  force,  be  and  the  same  is  hereby 
repealed. 

2.  Every  steam  vessel  navigrating  the  River  Thames  between  sunset  and  sunrise  shall, 

wrhile  under  weigh,  exhibit  the  three  following  lights,  of  sufficient  power  to  be 
distinctly  visible  with  a  clear  atmosphere  on  a  dark  night  at  a  distance  of  at  least 
one  mile,  namely, 

At  the  foremast,  or,  if  there  be  no  foremast,  at  the  funnel,  a  bright  white 
light,  suspended  at  the  height  of  not  less  than  ten  feet  from  the  deck,  and  so 
fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on 
either  side. 

On  the  starboard  side,  a  jppreen  light,  so  fixed  and  fitted  with  an  inboard 
screen  as  to  throw  the  light  from  direct  ahead  to  two  points  abaft  the  beam  on 
the  starboard  side. 

On  the  port  side,  a  red  light,  so  fixed  and  fitted  with  an  inboard  screen  as  to 
throw  the  light  from  direct  ahead  to  two  points  abaft  the  beam  on  the  port  side.' 
8.  Steamers  towing  vessels  shall,  between  sunset  and  sunrise,  exhibit  in  addition  to  the 
above-mentioned  three  lights  a  white  light  on  the  foremast  or  funnel,  not  less  than 
four  feet  vertically  above  the  first-mentioned  white  light  of  the  like  power,  and 
similar  to  it  in  every  respect. 
The  seal  of  the  Conservators  of  the  River  Thames  was  this  18th  day  of  April,  1864, 
affixed  by  order. 

E.  BURSTAL,  Secretary, 

I  have  perused  the  preceding  Rules  and  Bye -laws  for  the  Regulation  of  the  Navigation 
of  the  River  Thames,  and  do  allow  and  approve  of  the  same. 

W.  ERLE,  C.  J. 
Dated  this  26th  day  of  April,  1864. 
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It  Is  not  intended  to  confine  this  chapter  wholly  to  the  con- 
sideration of  the  law  relating  to  British  ships^  properlj  so 
caQed;  but  as  these  vessels  form  by  &r  the  most  important 
portion  of  the  shipping  in  our  ports^  it  will  be  convenient  to 
consider  them  in  the  first  instance. 

The  expression'  '^  British  ship,"  when  used  in  a  legal  sense,  British 
implied,  before  the  recent  alterations  of  the  law  on  this  subject,  S"*'*- 

M.P.  B 
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much  more  than  a  ship  belonging  to  this  country,  or  to  British 
subjects;  it  meant  a  ship  which  was  registered  and  navigated 
according  to  the  British  Registry  Acts,  and  which  consequently 
enjoyed  the  privileges  which  they  conferred.  The  statutory 
regulations  with  respect  to  navigation  having  been  repealed, 
the  term  now  merely  means  a  ship  belonging  to  persons  entitled 
by  statute  to  own  British  ships,  and  which  is  registered  ac- 
cording to  existing  law. 

It  will  be  necessary  to  consider  this  subject,  ^r«^,  as  it  relates 
to  registry,  and  secondly,  as  it  relates  to  navigation,  and  it  will 
be  found  that  by  far  the  greater  part  of  the  earlier  law  has  been 
repealed  by  recent  statutes,  and  that  the  peculiar  and  exclusive 
privileges  of  British  ships  have  been  considerably  diminished ; 
for,  not  only  is  the  right  to  import  goods  into  this  country  and 
her  coloniesy  and  to  trade  on  the  coast  of  Great  Britain,  no 
longer  confined  to  British  ships,  and  to  those  belonging  to  the 
country  of  which  the  goods  carried  are  the  produce,  but  ships 
of  foreign  build  owned  by  British  subjects  residing  abroad,  or 
by  foreigners  who  have  been  naturalized,  are  now  entitled,  if 
duly  registered,  to  all  the  privileges  of  British  ships,  with  the 
exception  of  the  right  to  the  protection  and  assistance  which  is 
derivable  fi^m  this  character. 


Registry. 


First,  with  respect  to  registry.  Until  recently  a  register  was 
not  required  as  expressive  of  a  British  ship's  national  character; 
nor  was  registration  compulsory  upon  owners ;  the  effect  of  the 
Registration  Acts  being  merely  that  no  ships,  unless  registered, 
were  entitled  to  the  privileges  of  British  ships  (a).  The  acts  at 
present  in  force  for  regulating  the  registry  of  ships  are  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104(6)); 


{a)  Le  Cheminant  v.  Pearton,  4 Taunt. 
867.  The  act  26  Geo.  8,  c.  60,  seems 
indeed  to  have  required  all  those  ships 
to  be  registered  which  were  entitled  to 
be  registered.  See  per  Lord  Eldon  in 
Limg  V.  Duff,  2  B.  &  P.  215.  The  first 
English  Navigation  Act  is  the  5  Rich. 
2,  c.  8,  forbidding  merchants  to  bring  or 
carry  to  or  irom  England  in  other  than 
**  ships  of  the  King's  allegiance."  The 
effect  of  this  statute  was  much  dimi- 
nished by  an  act  which  was  passed  in 
the  next  year,  6  Rich.  2,  c.  8,  and  which 
directed  that  preference  should  be  given 
to  English  ships  only  if  they  were  *'  Aa- 
Met  et  nffidentet.*'  The  first  act  re- 
uking  the  registry  of  British  ships  was 


the  12  Car.  2,  c.  18 ;  but  this  and  the 
subsequent  acts  only  required  that  the 
ships  should  be  owned  by  persons  of  this 
country,  and  it  was  not  till  the  26  Geo. 

3,  c.  60  (Lord  Liverpool's  Act),  that  the 
Indld  of  the  ship  was  required  to  be 
British.  See  the  Law  of  Shipping  and 
Navigation  from  the  time  of  £dw.  8  to 
1806,  by  Reeves,  1807 ;  Beawes's  Lex 
Mercatoria,  and  Holt  on  Shipping.  The 
first  statute  by  which  the  Registry  Acts 
were  consolidated  was  the  8  &  4  Will. 

4,  c.  55. 

(6)  The  act  in  force  before  this  was 
the  8  &  9  VicL  c.  89,  as  altered  by  the 
12  4c  18  Vict.  c.  29.  Part  1 1,  of  the  M.  S. 
Act,  1854,  applies  to  the  whole  of  the 
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the  Merchant  Shipping  Act  Amendment  Act^  1855  (18  &  19 
Viet.  c.  91);  and  the  Merchant  Shipping  Act  Amendment 
Act,  1862  (25  &  26  Vict.  c.  63). 

Part  II.  of  the  first  of  these  acts  contains  the  more  important 
provisions  hj  which  the  ownership,  measurement,  registry  and 
national  character  of  British  ships  are  now  regulated.  By 
sect.  96,  the  Commissioners  of  Customs  are  empowered  to  alter 
the  forms  connected  with  Part  II.  of  the  act,  and  to  idsue 
instructions  as  to  the  maimer  of  making  entries,  &c.  by  the 
registrars.  Sect.  19  of  this  act  requires  that  all  British  ships 
shall  be  registered  under  its  provisions,  except, 

(1.)  Ships  duly  registered  before  the  act  came  into  ope- 
ration. 
(2.)  Ships  not  exceeding  fifteen  tons  burthen,  employed  solely 
in  navigation  on  the  rivers  or  coasts  of  the  United  King- 
dom, or  of  some  British  possession  within  which  the 
managing  owners  are  resident  (c). 
(3.)  Ships  not  exceeding  thirty  tons  burthen,  and  not  having 
a  whole  or  fixed  deck,  and  employed  solely  in  fishing  or 
trading  coastwise  on  the  shores  of  Newfoundland  or  the 
adjacent  parts,  or  in  the  Gulf  of  St.  Lawrence,  or  on 
such  portion  of  the  coasts  of  Canada,  Nova  Scotia  or 
New  Brunswick  as  lie  bordering  thereon : 
Ships  required  to  be  so  registered,  unless  registered,  will 
not  be  recognized  as  British  ships,  and  cannot  obtain  a 
clearance  or  transire  unless  the  master  produces  to  the 
office  of  customs  the  certificate  of  registry  (rf). 


^ 

^ 


With  respect  to  the  owners  of  British  ships,  the  Merchant  Who  may  be 
Shipping  Act,  1854,  sect.  18,  provides  that  no  ship  shall  be  *'^°*"' 


Queen's  domioions  (see  sect.  17);  but  it 
is  provided  by  sect.  108,  that  nothing 
in  the  statute  is  to  affect  the  8  &  4  Vict. 
e.  56,  which  relates  to  ships  built  and 
trading  within  the  limits  of  the  then 
charter  of  the  East  India  Company. 
See  further  as  to  these  ships,  Wilkin- 
son's Law  of  Shipping,  Chap.  XIII., 
and  Craw/ard  ▼.  SpooMr,  6  Moore,  P. 
C.  C.  1. 

(c)  By  sect  20  of  the  repealed  act 
12  &  13  Vict,  c  29,  all  boats  or  vessels 
under  fifteen  tons  burthen  wholly  owned 
and  navigated  by  British  subjects  were 
admitted  as  British  vessels  without  re- 
g^try,  if  confined  to  English  and  Colo- 
Bial  coast  and  river  navigation.     In 


Benyon  v.  CreuweUt  12  Q.  B.  899,itwaa 
held  that  the  property  in  a  boat  of  this 
description  might  be  transferred  without 
a  bill  of  sale,  lUthough  it  had  once  been 
registered. 

(</)  M.  S.  Act,  1854,  s.  19.  If  a  ship 
attempts  to  proceed  to  sea  as  a  British 
ship  without  a  clearance  or  transire,  the 
officer  may  detain  her  until  the  certifi- 
cate is  produced,  lb.  As  to  the  effect 
of  unduly  assuming  the  character  of  a 
British  ship,  see  post,  p.  19.  Under 
special  circumstances,  a  pass  may  be 
granted  to  British  ships  to  pass  from 
one  port  to  another  without  registry. 
See  sect  98. 
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deemed  to  be  a  British  ship  (e)  unless  she  belongs  wholly  to 
owners  of  the  following  description ;  that  is  to  say: — 

(1.)  Natural-bom  British  subjects: 

No  natural-bom  subject  who  has  taken  the  oath  of  allegi- 
ance to  any  foreign  sovereign  or  state  may  however  be 
such  owner,  unless  he  has  subsequently  taken  the  oath 
of  allegiance  to  the  Queen,  and  is,  during  the  whole 
period  of  his  being  an  owner,  resident  within  her 
dominions,  or  a  member  of  a  British  factory,  or  partner 
in  a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  within  the  Queen's  dominions. 

(2.)  Persons  made  denizens  by  letters  of  denization,  or  natu- 
ralized by  or  pursuant  to  any  act  of  the  imperial  legis- 
lature, or  any  act  or  ordinance  of  the  proper  legislative 
authority  in  any  British  possession : 
Such  persons  must,  however,  during  the  whole  period  of 
their  being  owners,  be  resident  within  the  Queen's  do- 
minions, or  members  of  a  British  factory,  or  partners  in 
a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  within  the  Queen's  dominions,  and  must 
have  taken  the  oath  of  allegiance  subsequently  to  the 
period  of  their  being  so  made  denizens  or  naturalized. 

(3.)  Bodies  corporate  established  under,  subject  to  the  laws 
of,  and  having  their  principal  place  of  business  in  the 
United  Kingdom,  or  some  British  possession  (/). 


(e)  Sect  106  of  this  act  provides  that 
wheDever  it  is  declared  by  the  statute 
that  a  ship  belonging  to  any  person  or 
body  corporate  qualified  according  to 
this  act  to  be  owners  of  British  snips 
shall  not  be  recognized  as  a  British  ship, 
such  ship  shall  not  be  entitled  to  any 
benefits,  privileges,  advantages  or  pro- 
tection usually  enjoyed  by  British  ships, 
and  shall  not  be  entitled  to  use  the 
British  flag  or  assume  the  British  na- 
tional character  i  but,  so  far  as  regards 
the  payment  of  dues,  the  liability  to 
pains  and  penalties,  and  the  punish- 
ment of  onences  committed  on  board, 
or  by  any  persons  belonging  to  her,  she 
is  to  be  dealt  with  in  the  same  manner 
in  all  respects  as  if  she  were  a  recognized 
British  snip. 

(/)  By  the  8  &  9  Vict.  c.  89,  s.  12, 
no  person  who  had  taken  the  oath  of 
allegiance  to  any  foreign  state,  except 
under  the  terms  of  some  capitulation, 
unless  he  afterwards  became  a  denizen 


or  naturalized  subject  of  the  United 
Kingdom  by  the  Queen's  letters-patent, 
or  by  Act  of  Parliament,  nor  any  person 
usuidly  residing  in  any  country  not  under 
the  dominion  of  the  Queen,  unless  a 
member  of  a  British  factory,  or  an  agent 
for  or  a  partner  of  a  house  carrying  on 
trade  in  this  country,  could  be  owner  in 
whole  or  in  part  of  a  registered  ship. 
Under  this  statute  it  was  held  that  a 
corporation  within  the  United  Kingdom, 
some  of  whose  members  were  foreigners 
resident  abroad,  might  register  its  diips. 
Reg.  V.  Amaud,  9  Q.  B.  806.  By  the 
12  &  13  Vict.  c.  29,  8.  17,  which  con- 
tinued in  operation  till  ^e  Ist  May, 
1855,  all  natural-born  subjects  of  the 
Queen,  denizens,  or  persons  naturalized, 
whether  by  letters  of  denization.  Act  of 
Parliament,  or  act  or  ordinance  of  the 
legislature  of  any  of  the  British  posses- 
sions in  Asia,  Africa  or  America,  or  au- 
thorized by  any  such  act  to  hold  shares 
in  British  shipping,  were,  on  taking  the 
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By  the  Merchant  Shipping  Act,  1854,  sect  30,  the  following  Where  and 
persons  are  authorized  and  required  to  register  British  ships,  may  be  made, 
and  are  made  registrars  for  the  purposes  of  the  act : — 

(1.)  At  any  port  or  place  in  the  United  Kingdom  or  Isle  of 
Man  approved  by  the  Commissioners  of  Customs  for  the 
registry  of  ships,  the  collector,  comptroller  or  other 
principal  officer  of  customs  for  the  time  being. 

(2.)  In  Guernsey  and  Jersey,  the  principal  officers  of  customs, 
together  with  the  governor,  lieutenant-governor  or  other 
person  administering  the  government  of  those  islands. 

(3.)  In  Malta,  Gibraltar  and  Heligoland,  the  governor,  lieu- 
tenant-governor or  other  person  administering  the  govern- 
ment. 

(4.)  At  any  port  or  place  within  the  limits  of  the  charter, 
but  not  under  the  government  of  the  East  India  Com- 
pany, and  at  which  no  custom  house  is  established,  the 
collector  of  duties,  together  with  the  governor,  lieu- 
tenant-governor or  other  person  administering  the 
government  (g). 

(5.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the 
master  attendants,  and  at  any  other  port  or  place  within 
the  limits  of  the  charter  and  under  the  government  of 
the  East  India  Company,  the  collector  of  duties,  or  any 
other  person  of  six  years'  standing  in  the  civil  service  of 
the  company,  who  is  appointed  by  any  of  the  govern- 
ments of  the  company  to  act  for  this  purpose  (ff). 

(6.)  At  every  other  port  or  place  as  aforesaid  within  the 
Queen's  dominions  abroad,  the  collector,  comptroller  or 
other  principal  officer  of  customs,  or  of  navigation  laws, 
or  if  there  is  no  such  officer  resident  there,  the  governor, 
lieutenant-governor  or  other  person  administering  the 
government  of  the  possession  in  which  such  port  or 
place  is  situate  (A). 


cMith  of  allegiance,  qualified  to  be  owners 
of  British  registered  vessels.  Both  these 
acts  are  now  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854,  the  17  & 
18  Vict.  c.  120. 

(g)  The  government  of  the  territories 
formerly  governed  by  the  £.  I.  Co.  is 
by  21  &  22  Vict.  c.  106,  transferred  to 
the  Crown. 

(h)  As  to  the  liability  of  registrars, 
the  returns  which  are  to  be  made  by 


them  to  the  Commissioners  of  Customs, 
and  the  application  of  fees  received  by 
the  registrars,  see  sects.  93,  94  and  95. 
In  all  cases  the  place  must  be  appvoved 
of  by  the  Commissioners  of  Customs, 
subject  to  the  following  provision: — 
The  governor,  lieutenant-governor  or 
other  person  administering  the  govern- 
ment in  any  British  possession  where 
any  ship  is  re^stered  under  the  autho- 
rity of  the  act  is,  with  regard  to  the  per- 
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Rules  for 

ascertaining 

tonnage. 


The  Merchant  Shippmg  Act,  1854,  contains  in  sects.  20  to 
24,  rules  for  ascertaining  the  tonnage  both  of  sailing  and  steam 
vessels  (t) ;  and  by  sect.  25,  in  every  registered  British  ship,  the 
number  denoting  the  registered  tonnage  and  the  number  of  her 
certificate  of  registry  must  be  deeply  carred  or  otherwise  per- 
manently  marked  on  her  main  beam.  If  this  is  discontinued 
she  wiU  no  longer  be  recognized  as  a  British  ship.  By  sect  26 
of  this  act,  when  the  tonnage  of  any  ship  has  been  ascertained 
and  registered,  it  is  thenceforth  to  be  deemed  her  tonnage,  and 
it  must  be  repeated  in  every  subsequent  registry,  unless  an 
alteration  is  made  in  her  form  or  capacity,  or  the  tonnage  has 
been  erroneously  computed,  in  which  case  the  ship  may  be  re- 
measured  and  her  tonnage  correctly  registered  (A). 

By  sect.  27,  ships  registered  before  the  act  came  into  opera- 
tion need  not  have  their  registered  tonnage  altered  so  as  to 
accord  with  the  new  system ;  but  any  owner  may,  if  he  wishes 
it,  have  his  ship  remeasured  according  to  these  rules ;  and  by 
sect.  28,  a  power  is  given  to  the  Commissioners  of  Customs  to 
require  that  the  engine-rooms  of  steam  ships  which  have  been 
measured  before  the  present  act,  and  altered  by  the  introduc- 
tion of  store  rooms  or  coal  bunkers  across  them,  shall  be  re- 
measured,  so  as  not  to  exclude  from  the  tonnage  of  the  ships^ 
by  reason  of  the  deduction  which  is  allowed  for  the  engine- 
room,  a  larger  space  than  is  proper. 


forroance  of  any  act  or  thing  relating  to 
the  registry  of  a  ship  or  of  any  interest 
therein,  to  be  considered  in  all  respects 
as  occupying  the  place  of  the  Comrais- 
sioners  of  Customs;  and  any  British 
consular  officer,  in  any  place,  where 
there  is  no  justice  of  the  peace,  is  autho- 
rized to  take  any  declaration  required 
or  permitted  to  be  made  in  the  presence 
of  a  justice  of  the  peace.  See  sect.  81. 
(t)  The  mode  of  measuring  directed 
by  these  sections  is  new,  and  differs  from 
that  prescribed  by  sects.  16,  17,  18  and 
19  of  the  8  &  9  Vict.  c.  89.  In  1849, 
commissioners  were  appointed  by  the 
government  to  consider  the  best  method 
of  measuring  ships,  and  they  recom- 
mended an  external  measurement.  This 
suggestion  being  open  to  many  objec- 
tions was  never  adopted.  The  system 
at  present  in  force  was  proposed  by 
Mr.  Moorsom,  one  of  those  commis- 
sioners. By  sect  29  of  the  M.  S.  Act, 
1854,  the  Commissioners  of  Customs 
may,  with  the  sanction  of  the  Treasury, 
appoint   persons   to    superintend   the 


survey  and  admeasurement  of  ships, 
and  may,  with  the  approval  of  the  Board 
of  Trade,  make  from  time  to  time  re- 
gulations for  this  purpose.  By  the  M. 
S.  A.  Amendment  Act,  18fi5  (18  &  19 
Vict  c.  91),  s.  14,  the  owner  of  a  ship 
which  has  been  measured  under  Rule 
II.  of  sect  22  of  the  M.  S.  Act,  1854, 
may,  on  application,  have  the  ship  re- 
measured  under  Rule  I.  in  sect  21. 

(k)  The  M.  S.  A.  Amendment  Act, 
1862  (25  &  26  Vict  c.  63),  provides 
that  any  body  corporate  or  persons 
having  power  to  levy  tonnage  rates 
on  ships  may,  if  they  think  fit,  with 
the  consent  of  the  Board  of  Trade, 
levy  such  tonnage  rates  upon  the  re- 
gistered tonnage  of  the  ships  as  deter- 
mined  by  the  rules  for  the  measurement 
of  tonnage  for  the  time  being  in  force 
under  the  principal  act,  notwithstanding 
that  the  local  act  or  acts  under  which 
such  rates  are  levied  provides  for  levy- 
ing the  same  upon  some  different  system 
of  tonnage  measurement.    See  sect,  4. 
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These  rules  as  to  tooiuige  do  not,  of  course,  aflfect  foreign 
skqps;  but  hj  the  Merchant  Shipping  Act  Amendment  Act, 
1862  (25  &  26  Vict,  c  63),  s.  60,  whenever  it  is  made  to 
appear  to  the  Queen  that  the  rules  concerning  the  measurement 
of  tonnage  for  the  time  being  in  force  under  the  Merchant  Ship- 
ping Act,  1854,  hare  been  adopted  by  the  government  of  any 
foreign  country,  and  are  in  force  in  that  country,  the  Queen  may, 
by  order  in  councO,  direct  that  the  ships  of  such  foreign  country 
shall  be  deemed  to  be  of  the  tonnage  denoted  in  their  certificates 
of  registry  or  other  national  papers ;  and  such  ships  need  not 
be  re-measured  in  any  port  or  place  in  the  Queen's  dominions, 
but  are  to  be  deemed  to  be  of  the  tonnage  denoted  in  their 
certificates  of  registry  or  other  papers,  in  the  same  manner, 
to  the  same  extent,  and  fer  the  same  purposes,  in,  to  and  for 
which  the  tonnage  denoted  in  the  certificates  of  registry  of 
British  ships  is  deemed  to  be  the  tonnage  of  such  ships  (Z). 

By  sect.  32  of  the  Merchant  Shipping  Act,  1854,  every  regi&- 
trar  must  keep  a  book,  to  be  called  ^'  The  Register  Book,"  and 
enter  therein  the  particulars  specified  in  the  act  (m). 

By  sect.  33,  the  port  or  place  at  which  any  British  ship  is 
registered  for  the  time  being  is  to  be  considered  her  port  of 
registry,  or  the  port  to  wbich  she  belongs. 

With  respect  to  the  names  of  British  registered  ships,*  sect.  34 
provides  as  follows : — 

(1.)  Before  registry,  the  name  of  the  ship  and  of  the  port  to 
which  she  belongs  must  be  painted  on  a  conspicuous 
part  of  her  stem,  on  a  dark  ground  in  white  or  yellow 
letters,  of  a  length  not  less  than  four  inches  (n). 

(2.)  No  change  may  be  made  in  the  name  of  any  registered 
ship. 

(3.)  No  concealment,  absence  or  avoidable  obliteration  of  the 
names  of  the  ship  or  her  port  is  permitted,  except  for 
the  purpose  of  escaping  capture  by  an  enemy. 


(0  As  to  the  effect  of  such  an  order 
in  Council  and  its  publication,  altera- 
tion and  revocation,  see  the  M.  S.  A. 
Amendment  Act,  1862,  ss.  61,  62,  68 
and  64. 

(m)  This  book  is  accessible  to  the 
public  for  inspection  on  payment  of  a 
fee  of  1«.,  see  sect  92.  To  forge  or 
fraudulently  alter  this  book,  or  any  cer- 
ttficate  of  surveyor,  certificate  of  regis- 

S,  declaration  of  ownership,  bill  of 
e,  instrument  of  mortgage,  certificate 


of  mortgage  or  sale,  or  any  entry  or 
indorsement  required  by  the  second 
part  of  the  act,  is  a  felony.  See  sect. 
101.  As  to  the  proof  of  this  and  other 
documents  required  by  the  second  part 
of  the  act,  see  sect.  107,  and  the  M.  S.  A . 
Amendment  Act,  l%55,  s.  15. 

(n)  By  the  M.  S.  A.  Amendment  Act, 
IS55,  s.  18,  the  Commissioners  of  Cus- 
toms may,  with  the  consent  of  the  Board 
of  Trade,  exempt  any  pleasure  yacht 
from  this  provision. 
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(4.)  The  ship  may  not  be  described  by  or  with  the  know- 
ledge of  the  owner  or  master  by  any  name  other  than 
the  one  by  which  she  is  registered ;  for  a  breach  of  any 
of  these  rules  the  owner  and  master  each  incur  a  penalty 
not  exceeding  100/. 
Sect.  35  provides^  that  the  application  to  register  is  to  be 
made  by  the  proposed  owners^  or  by  some  one  or  more  of  them, 
or  by  their  duly  authorized  agent,  and,  in  the  case  of  bodies 
corporate,  by  their  duly  authorized  agent ;  the  authority  of  the 
agent,  if  appointed  by  individuals,  must  be  testified  by  writing 
under  the  hands  of  the  appointers,  and  if  by  a  corporation,  under 
its  common  seal. 

By  sect.  36,  the  ship  must,  before  registry,  be  surveyed  by 
a  person  duly  appointed  under  the  act,  who  is  to  grant  a  cer- 
tificate specifying  her  tonnage,  build  and  such  other  particulars 
descriptive  of  her  identity  as  may  firom  time  to  time  be  required 
by  the  Board  of  Trade ;  this  certificate  must  be  delivered  to  the 
registrar  before  registry  (o). 


Division  of 
shares. 


The  following  are  the  rules  with  respect  to  entries  in  the 
register  book,  which  are  laid  down  by  the  Merchant  Shipping 
Act,  1854:— 

Sect.  '37  prescribes  that, — 

(1.)  The  property  in  a  ship  must  be  divided  into  sixty-four 

shares  (p). 
(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or 
owners  by  transmission,  not  more  than  thirty-two  indi- 
viduals may  be  registered  at  the  same  time  as  owners  of 
one  ship.  This  rule  does  not,  however,  affect  the  bene- 
ficial title  of  any  number  of  persons,  or  of  a  company 
represented  by  or  claiming  under  or  through  a  registered 
owner  or  joint  owner. 


(o)  A  form  of  this  certificate  is  given 
in  the  schedule  to  the  M.  S.  Act,  1854, 
see  Form  A.  By  sect.  96  of  that  act, 
however,  the  Commissioners  of  Customs 
are  empowered,  with  the  consent  of  the 
Board  of  Trade,  to  alter  from  time  to 
time  the  forms  contained  in  the  schedule 
of  the  act,  on  giving  sufficient  public 
notice  before  issuing  an  altered  form. 
The  form  now  in  use,  which  will  be 
found  in  the  Appendix,  p.  ccxlvii,  varies 
slightly  from  that  contained  in  the 
schedule  to  the  act. 


(p)  This  artificial  rule  of  division  was 
also  contained  in  the  6  Geo.  4,  c.  110 ; 
and  in  the  later  acts  which  preceded 
the  statute  now  in  force.  It  seems  to 
have  been  selected  on  the  supposition 
that  the  binary  system  of  halving  the 
ship,  and  each  of  the  resulting  shares, 
until  the  whole  is  reduced  to  sixty-four 
parts,  is,  practically,  convenient  See 
Holt  on  Shipping,  p.  25, 
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(3.)  No  person  may  be  registered  as  owner  of  a  fractional 
part  of  a  share ;  but  any  number  of  persons  not  exceed- 
ing five  may  be  registered  as  joint  owners  of  a  ship,  or  of 
a  share  or  shares  therein. 

(4.)  Joint  owners  are  to  be  considered  as  constituting  one 
person  only  with  reference  to  these  regulations,  and  may 
not  dispose  in  severalty  of  any  interest  in  a  ship,  or  share 
in  r^ct  of  which  Aey  are  registered. 

(5.)  Bodies  corporate  may  be  registered  as  owners  by  their 
corporate  name. 


By  sect.  38,  before  registration,  the  owner  of  the  ship,  or  of  Declaration  by 
any  share  in  her,  must  make  and  subscribe  a  declaration  in  the  ^^^  "* 
form  prescribed  by  the  act,  referring  to  the  ship  as  described  in 
the  certificate  of  the  surveyor,  and  containing  the  following 
particulars  (y) : — 

(1.)  His  qualification  to  be  owner. 

(2.)  The  time  when,  and  the  place  where,  the  ship  was  built, 
or  (if  foreign  built,  and  the  time  and  place  of  building 
not  known)  a  statement  that  3he  is  foreign  built,  and 
that  he  does  not  know  the  time  or  place  of  her 
building ;  and  in  the  case  of  a  foreign  ship,  her  foreign 
name,  or  (in  the  case  of  a  ship  condemned)  a  statement 
of  the  time,  place  and  Court  at  and  by  which  she  was 
condemned. 
(3.)  The  name  of  the  master. 

(4.)  The  number  of  shares  of  which  he  is  entitled  to  be  regis- 
tered as  owner. 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief, 
any  unqualified  person  or  body  of  persons  is  entitled  as 
owner  to  any  legal  or  beneficial  interest  in  the  ship  or 
any  share  in  her : 
This  declaration  must  be  made  and  subscribed  in  the  presence 
of  the  registrar  if  the  declarant  reside  within  five  miles  of  the 
custom-house  of  the  port  of  registry,  but  if  beyond  that  dis- 


(q)  The  form  ia  giTen  in  the  sche- 
dule to  the  act.  See  the  form  now  in 
use,  Appendis,p.  ccxlviii.  If  it  is  shown 
to  the  satisfaction  of  the  registrar  that 
from  any  reasonable  cause  a  person 
cannot  make  this  or  any  other  declara- 
tion,  or  produce  any  eyidence  required 


by  the  act  in  these  respectSi  the  regis- 
trar, with  the  sanction  of  the  Commis- 
sioners of  Customs,  and  on  such  terms 
as  they  think  fit,  may  dispense  with  it. 
See  sect  97.  With  respect  to  infants, 
lunatics  or  others  who  are  incapable  of 
making  a  declaration,  see  sect.  99. 
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Builder's  cer- 
tificate. 


tance  in  the  preflence  of  anj  registrar  or  of  a  justice  of  the 
peace  (r). 

B7  sect.  39,  before  registration  hj  a  body  corporate  as  owner 
of  a  ship  or  of  any  share,  the  secretary  or  other  duly  appointed 
public  officer  must  make  or  subscribe,  in  the  presence  of  the 
registrar,  a  declaration  in  the  form  given  by  the  act,  referring  to 
the  ship  as  described  in  the  certificate  of  the  surveyor,  and  con- 
taining a  statement  of  such  circumstances  of  the  constitution 
and  business  o^  the  body  corporate  as  prove  it  to  be  qualified 
to  own  a  British  ship,  together  with  the  odier  particulars  which 
are  required  to  be  given  by  an  individual  in  such  a  declara- 
tion {s). 

Sect  40  provides  that,  upon  the  first  registry  of  a  ship  there 
must,  in  addition  to  the  declaration  of  ownership,  be  produced: — 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which 
the  builder  is  required  to  grant  under  his  hand)  con- 
taining a  true  account  of  the  proper  denomination  and 
of  the  tonnage  of  the  ship  as  estimated  by  him,  and  of 
the  time  when  and  of  the  place  where  she  was  built, 
together  with  the  name  of  the  party  (if  any)  on  whose 
account  he  has  built  her ;  and,  if  any  sale  or  sales  have 
taken  place,  the  bill  or  biUs  of  sale  under  which  the  ship 
or  share  has  become  vested  in  the  party  requiring  to  be 
registered  as  owner. 

(2.)  In  the  case  of  a  foreign  built  ship,  the  same  evidence  as 
in  the  case  of  a  British-built  ship,  unless  the  person 
requiring  to  be  registered,  or,  in  the  case  of  a  body  cor- 
porate, the  duly  appointed  officer,  declares  that  the  time 
or  place  of  her  building  is  unknown,  or  that  the  builder's 
certificate  cannot  be  procured,  in  which  case  there  need 


(r)  By  the  M.  S.  A.  Amendment  Act, 
1 856, 8. 9,  any  person  who,  in  any  decla- 
ration made  in  the  pretence  of  or  pro- 
duced to  any  registrar  of  shipping  in  pur- 
suance of  the  second  part  of  the  M.  S. 
Act,  1854,  or  in  any  documents  or  other 
evidence  produced  to  such  registrar, 
wilfully  makes  or  assists  in  making,  or 
procures  to  be  made,  any  false  state- 
ment concerning  the  title  to,  or  the 
ownership  of,  or  the  interests  existing 
in  any  ship  or  any  share  or  shares  in 
any  ship,  or  who  utters,  produces  or 
makes  use  of  any  declaration  or  docu- 
ment containing  any  such  false  state- 


ment, knowing  the  same  to  be  false,  is 
declared  guilty  of  a  misdemeanor.  And 
by  sect  101  of  the  M.  S.  Act,  1854,  the 
forging,  assisting  in  or  procuring  to  be 
forged,  fraudulently  altering,  assisting 
in  or  procuring  to  be  fraudulently 
altered,  any  register,  book,  certificate 
of  surveyor,  certificate  of  registry,  de- 
claration of  ownership,  bill  of  sale, 
instrument  of  mortgage,  certificate  of 
mortgage  or  sale,  or  any  entry  or  in- 
dorsement required  by  the  second  part 
of  the  act,  is  made  a  felony. 
(«)  See  form.  Appendix*  p.  cdiv. 
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be  produced  only  the  bill  or  bills  of  sale  under  which  the 
ship  or  share  became  vested  in  the  party  requiring  to  be 
re^stered. 
(3.)  In  the  case  of  a  ship  condemned  by  any  competent  Court, 

an  official  copy  of  her  condemnation. 
By  sect.  41,  a  builder  who  wiiiully  makes  a  fiilse  statement 
in  any  certi^cate  required  by  the  act  to  be  granted  by  him 
incurs  a  penalty  not  exceeding  100/.  for  each  offence  (t). 

Sect.  42  provides  that,  the  foregoing  requisites  having  been  Entry  in  book 
complied  with,  the  registrar  must  enter  in  the  register  book : —   of  registry. 
(1.)  The  name  of  the  ship,  and  of  the  port  to  which  she  be- 
longs. 
(2.)  The  details  as  to  her  tonnage,  build  and  description 

comprised  in  the  certificate  of  the  surveyor. 
(3.)  The  particulars  as  to  her  origin  stated  in  the  declaration 

or  declarations  of  ownership. 
(4.)  The  names  and  descriptions  of  her  registered  owner  or 
owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested  in  the  ship  (ti). 
By  sect  43,  no  notice  of  any  trust,  express,  implied^  or  con- 
structive, may  be  entered  id  the  register  book,  or  is  receivable 
by  the  registrar ;  and,  subject  to  any  rights  and  powers  appear- 
ing by  the  register  book  to  be  vested  in  any  other  party,  the 
registered  owner  of  any  ship  or  share  has  power  absolutely  to 
dispose  of  it,  and  to  give  effectual  receipts  for  any  money  paid 
or  advanced  by  way  of  consideration  (z). 


By  sect.  44,  upon  the  completion  of  the  registry  of  a  ship  the  Certificate  of 
registrar  is  to  grant  a  certificate  of  registry  in  the  form  provided  ^^^^' 
by  the  act  (y),  comprising : — 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs. 


(0  See  also  sect  101. 

(ft)  Under  the  8  &  9  Vict.  c.  89,  s.  35, 
where  ships  were  held  hy  partners,  it 
was  not  necessary  to  distinguish  the 
proportionate  interest  of  each.  The 
names,  however,  of  all  the  partners 
must  have  heen  placed  on  the  register. 
See  Slater  v.  WiUu,  1  Beav.  854,  de- 
cided  on  similar  words  in  the  Registry 
Act,  6  Geo.  4,  c.  110.  If  a  person  is 
hy  mistake  registered  as  the  owner  of  a 
ship  which  is  proved  to  he  the  proper^ 
of  another,  the  Court  of  Chancery  will 
correct  the  error,  and  direct  the  person 
whose  name  is  on  the  register  to  transfer 


the  ship  to  the  party  declared  entitled. 
The  jurisdiction  of  the  Court  of  Chan- 
eery  is  not  taken  away  by  the  M.  S. 
Act,  1854,  in  cases  not  provided  for  by 
the  statute.  HoUkmgu  v.  Lmnport,  80 
L.  J.,  Chan.  489. 

(x)  By  the  M.  S.  A.  Amendment  Act, 
1 855,  s.  10,  shares  in  ships  registered 
under  the  M.  S.  Act,  1854,  are  to  be 
deemed  to  he  included  in  the  word 
**  stock,"  as  defined  by  the  Trustee  Act, 
1850  (13  &  14  Vict  c.  60).  and  the  pro- 
visions  of  that  act  are  made  applicable 
to  such  shares. 

(y)  See  form.  Appendix,  p.  cclv. 
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(2.)  The  details  as  to  her  tonnage^  build  and  description  com- 
prised  in  the  surveyor's  certificate. 

(3.)  The  name  of  her  master. 

(4.)  The  several  particulars  as  to  her  origin  stated  in  the 
declaration  or  declarations  of  ownership. 

(5.)  The  names  and  descriptions  of  her  registered  owner  or 
owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested,  indorsed  upon  the 
certificate. 

By  sect.  45,  whenever  a  change  takes  place  in  the  registered 
ownership  of  a  ship,  if  it  occurs  when  the  ship  is  at  her  port 
of  registry,  the  master  must  forthwith  deliver  the  certificate  of 
registry  to  the  registrar,  and  he  must  indorse  thereon  a  memo- 
randum of  the  change.  If  the  change  occurs  during  the  absence 
of  the  ship  firom  her  port  of  registry,  then  upon  her  first  return 
the  master  must  deliver  the  certificate  of  registry  to  the  regis- 
trar, and  he  must  indorse  on  it  the  memorandum ;  or  if  she  pre- 
viously arrives  at  any  port  where  there  is  a  British  registrar,  he 
must,  upon  being  adVi^d  by  the  registrar  of  her  port^Ltoy 
of  the  change  having  taken  place,  indorse  a  like  memorandum 
thereof  on  the  certificate  of  registry,  and  may  for  that  purpose 
require  the  certificate  to  be  delivered  to  him,  so  that  the  ship  be 
not  thereby  detained.  Any  master  who  fails  to  deliver  to  the 
registrar  the  certificate  of  registry  incurs  a  penalty  not  exceed- 
ing 100/. 

By  sect.  46,  whenever  the  master  of  a  British  registered  ship 
is  changed,  if  such  change  is  made  in  consequence  of  the  sen- 
tence of  a  naval  Court,  the  presiding  oflScer  of  the  Court,  or  if  it 
takes  place  firom  any  other  cause,  the  registrar,  or,  if  there  is  no 
registrar,  the  British  consular  officer  resident  at  the  port  where 
the  change  takes  place,  must  indorse  on  the  certificate  of  regis- 
try a  memorandum  of  the  change,  subscribed  with  his  name, 
and  forthwith  report  the  change  of  master  to  the  Commissioners 
of  Customs  in  London ;  and  the  officers  of  customs  at  any  port 
situate  within  the  Queen's  dominions  may  refuse  to  admit  any 
person  to  do  any  act  at  such  port  as  master  of  any  British  ship, 
unless  his  name  is  inserted  in  or  indorsed  upon  the  certificate  of 
registry  as  the  last  appointed  master. 

By  sect.  47,  the  registrar  may,  with  the  sanction  of  the  Com- 
missioners of  Customs,  upon  the  delivery  up  to  him  of  the 
former  certificate  of  registry,  grant  a  new  certificate  in  the  place 
of  the  one  so  delivered  up. 
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Sect  48  provides,  that  if  the  certificate  of  registry  be  mislaid,  LoMof,  and 
lost  or  destroyed,  if  the  loss  occurs  at  any  port  in  the  United  certificatei. 
Kingdom,  the  ship  being  registered  in  the  United  Kingdom,  or 
at  any  port  in  any  British  possession,  the  ship  being  registered 
in  the  same  British  possession,  then  the  registrar  of  her  port  of 
registry  must  grant  a  new  certificate  of  registry,  in  lieu  of  and 
as  a  substitute  for  her  original  certificate  of  registry.  If,  how- 
ever, the  loss  occurs  elsewhere,  the  master  or  some  other  person 
having  knowledge  of  the  circumstances  must  make  a  declaration 
before  the  registrar  of  any  port  having  a  British  registrar  at 
which  the  ship  is  at  the  time  or  first  arrives  after  the  mislaying, 
loss  or  destruction.  This  declaration  must  state  the  firsts  of  the 
case,  and  the  names  and  descriptions  of  the  registered  owners, 
to  the  best  of  the  declarant's  knowledge  and  belief;  and  the  re- 
gistrar must  thereupon  grant  a  provisional  certificate  as  near  to 
the  form  appointed  by  the  act  as  circumstances  permit,  and 
insert  a  statement  of  the  circumstances  under  which  the  pro- 
visional certificate  is  granted. 

By  sect.  49,  the  provisional  certificate  must,  within  ten  days 
after  the  first  subsequent  arrival  ef  the  ship  at  her  port  of  dis- 
charge in  the  United  Kingdom,  if  registered  in  the  United 
Kingdom,  or  if  registered  elsewhere,  at  her  port  of  discharge 
in  the  British  possession  within  which  her  port  of  registry  is 
situate,  be  delivered  up  to  the  registrar,  who  must  thereupon 
grant  a  new  one,  as  near  to  the  form  appointed  by  the  act  as 
circumstances  permit.  If  the  master  neglects  to  deliver  up  the 
certificate  within  such  time  he  incurs  a  penalty  not  exceeding 
50/.  {z). 

Sect  50  provides,  that  the  certificate  of  registry  shall  be  used  Detainer  and 
only  for  the  lawfid  navigation  of  the  ship,  and  shall  not  be  sub-  ^^^^  ^^^' 
ject  to  detention  by  reason  of  any  title.  Ken,  charge  or  interest 
whatsoever  which  any  owner,  mortgagee  or  other  person  may 
have  or  claim  to  have  on  or  in  the  ship  described  in  such  certi- 
ficate. If  any  person,  whether  interested  or  not  in  the  ship, 
refiises  on  request  to  deliver  up  the  certificate,  when  in  his  pos- 
session or  under  his  control,  to  the  person  for  the  time  being 
entitled  to  the  custody  of  it  for  the  purposes  of  navigation,  or 
to  any  registrar,  officer  of  the  customs,  or  other  person  legally 

(s)  See  alao  as  to  provisional  certificates  where  a  ship  is  transferred  at  a  foreign 
port,  sect.  64,  post,  p.  15. 
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entitled  to  require  it^  a  magistrate^  or  any  Court  capable  of 
taking  cognizance  of  such  matter^  may  summon  and  examine 
the  person  reiusing^  and,  unless  it  is  proved  that  there  was  rea- 
sonable cause  for  the  refiisal^  the  offender  will  incur  a  penalty 
not  exceeding  lOOt  (a).  If,  however,  it  is  shown  that  the  cer- 
tificate is  lost,  the  party  complained  of  must  be  discharged,  and 
the  magistrate  or  Court  must  thereupon  certify  that  the  certi- 
ficate is  lost. 

It  has  been  decided  that  the  effect  of  this  section  is  to  make 
a  pledge  of  the  certificate  for  whatever  purpose  void.  There- 
fore where  a  person  who  was  sole  owner  and  captain  of  a  ship 
pledged  the  certificate  of  registry  for  a  good  consideration,  it 
was  held  that  he  might  nevertheless  re-demand  it  fi>r  the  pur- 
poses of  navigation,  and  that  if  it  was  not  delivered  to  him  on 
request,  he  might  maintain  an  action  against  the  pledgee  (ft). 

By  sect.  51,  if  the  person  charged  with  the  detainer  or  refusal 
is  proved  to  have  absconded,  so  that  a  warrant  cannot  be  served 
upon  him,  or  if  he  persists  in  his  refusal  to  deliver  it,  the  magis- 
trate must  certify  the  fiict,  and  the  same  proceedings  may  then 
be  taken  as  in  the  case  of  a  certificate  of  registiy  mislaid,  lost 
or  destroyed,  or  as  near  thereto  as  circumstances  permit. 

By  sect.  52,  if  the  master  or  owner  of  a  ship  uses  or  attempts 
to  use  for  her  navigation  a  certificate  of  registiy  not  legally 
granted  in  respect  of  it,  he  is  guilty  of  a  misdemeanor,  and  any 
military  or  naval  commissioned  officer  on  full  pay,  or  any 
British  ofiicer  of  customs,  or  any  British  consular  ofiicer,  may 
seize  and  detain  the  ship,  and  bring  her  for  adjudication  before 
the  High  Court  of  Admiralty  in  England  or  Ireland,  or  any 
Court  having  Admiralty  jurisdiction  in  the  Queen's  dominions. 
If  such  Court  is  of  opinion  that  the  use  or  attempt  at  use  has 
taken  place,  it  must  pronounce  the  ship,  with  her  tackle,  apparel 
and  fiimiture,  to  be  forfeited  to  the  Queen,  and  may  award  a 

(a)  In  R,  ▼.  Walshf  1  A.  &  E.  481,  was  also  part  owner,  the  certificate  of 
which  was  decided  upon  a  similar  pro«  registry,  while  the  ship  was  in  harbour 
vision  contained  in  the  8  &  9  Vict.  c.  and  before  she  had  discharged,  but 
89,  8. 80,  it  was  held  that  a  conviction  gave  no  reason  for  doing  so,  it  was  held, 
must  state  the  purpose  for  which  the  that  there  was  reasonable  ground  for  the 
certificate  was  required.  See  also  R.  master's  refusing  to  deliver  it  up.  ArkU 
▼.  Pixley,  13  East,  91,  which  was  de-  v.  Hetutell,  8  E.&  B.  828. 
cided  on  an  earlier  act,  the  words  of  (6)  Wiley  v.  Crawford t  1  E.  B.  &  S. 
which  are  not  the  same.  In  a  case  in  253;  S,C.  in  error,  lb,  265.  The  Ex- 
which  a  ship's  husband  and  managing  chequer  Chamber  adopted  the  view 
owner,  who  also  held  the  majority  of  taken  by  the  Court  below,  but  ex- 
shares,  demanded  of  the  master,  who  pressed  some  doubt  on  the  point 
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portion  of  the  prooeeds  arising  fix)m  Ler  sale  to  the  officer 
BO  bringing  her  in. 

Bj  sect  53^  if  a  registered  ship  is  either  actuallj  or  constroc- 
tively  Io8ty  taken  by  the  enemy^  burnt  or  broken  up,  or  if  by 
reason  of  a  transfer  to  any  persons  not  qualified,  or  otherwise,  a 
ship  ceases  to  be  a  British  ship,  every  person  whp  then  owns  her, 
or  any  share  of  her,  must,  immediately  upon  obtaining  know- 
ledge of  any  such  occuirence^  if  no  notice  thereof  has  already 
been  given  to  the  registrar  at  her  port  of  registry,  give  such 
notice  to  him,  and  he  must  make  an  entry  thereof  in  his  register 
book ;  and,  except  in  cases  where  the  certificate  oi  registry  is 
lost  or  destroyed,  the  master  of  a  ship  so  circimistanced  must 
immediately,  if  the  event  occurs  in  port,  or  if  elsewhere,  within 
ten  days  after  his  arrival  in  port,  deliver  the  certificate  of 
registry  to  the  registrar,  or,  if  there  be  no  registrar,  to  the 
British  consular  officer  at  such  port,  and  the  registrar,  if  he  is 
not  himself  the  legistxar  of  her  port  of  registry,  or  the  British 
consular  officer,  must  forthwith  forward  the  certificate  to  the 
registrar  of  the  ship's  port.  An  owner  or  master  who,  without 
reasonable  cause,  makes  de&ult  in  obeying  these  provisions, 
incurs  for  each  offence  a  penalty  not  exceeding  100/. 

It  is  provided  by  sect.  54  of  the  Merchant  Shipping  Act, 
1854,  that  if  a  ship  becomes  the  property  of  persons  qualified  to 
be  owners  of  British  ships  at  any  foreign  port,  the  British  con* 
eular  officer  resident  there  may  grant  to  the  master,  upon  his 
application,  a  provisional  certificate,  stating — 

The  name  of  the  ship : 

The  time  and  place  of  her  purchase,  and  the  names  of  her 
purchasers: 

The  name  of  her  master : 

The  best  particulars  as  to  her  tonnage,  build  and  description 
Ihat  he  is  able  to  obtain. 

He  must  forward  a  copy  of  the  certificate,  at  the  first  conve- 
nient opportunity,  to  the  Commissioners  of  Customs  in  London. 
This  certificate  possesses  the  same  force  as  a  certificate  of 
registry  until  the  expiration  of  six  months,  or  until  such 
earlier  time  as  the  ship  arrives  at  some  port  where  there  is  a 
British  registrar ;  but  upon  the  expiration  of  this  periods  or 
upon  arrival  at  such  port,  it  is  void  to  aU  intents. 

Under  <5ertain  circumstances  it  becomes  necessary  that  a  ship  Registry  anew 
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■nd  tranifer  of  ghould  be  registered  anew.  On  this  head  the  Merchant  Shipping 
Act  provides  by  sect.  84,  that  whenevet  any  registered  ship  is 
so  altered  as  not  to  correspond  with  the  particulars  relating  to 
her  tonnage  or  description  coDtained  in  the  register  book,  then, 
if  such  alteration  is  made  at  a  port  where  there  is  a  registrar,  the 
registrar  of  euch  port,  but  if  made  elsewhere,  the  registrar  of  the 
first  port  having  a  registrar  at  which  the  ship  arrives  after  her 
alteration,  must,  on  application  made  to  him,  and  on  the  receipt 
of  a  certificate  from  the  proper  surveyor  specifying  the  nature 
of  the  alteration,  either  retain  the  old  certificate  of  registry  and 
grant  a  new  certificate  of  registry,  containing  a  description  of 
the  ship  as  altered,  or  indorse  on  the  existing  certificate  a  me- 
morandum of  the  alteration,  and  subscribe  his  name  to  such 
indorsement.  The  registrar  to  whom  this  application  is  made,  if 
he  is  the  registrar  of  the  port  of  registry  of  the  ship,  must  him- 
self ent«r  in  his  register  book  the  particulars  of  the  alteration, 
and  the  fiict  of  the  new  certificate  having  been  granted  or  of 
the  indorsement  having  been  made  on  the  existing  certificate ; 
but  if  he  is  not  the  registrar  of  that  port  he  must  forthwith  report 
such  particulars  and  &cte,  accompanied  by  the  old  certificate 
of  repstry  in  cases  where  a  new  one  has  been  granted,  to  the 
registrar  of  the  port  of  registry  of  the  ship,  who  must  retain  the 
old  certificate,  and  enter  the  particulaxs  and  fects  in  his  register 
book  accordingly. 

By  sect.  85,  when  the  registrar  to  whom  application  is  made 
in  ref^>ect  of  an  alteration,  is  the  registrar  of  the  port  of  registry, 
he  may,  if  be  thinks  fit,  instead  of  registering  it,  require  the  ship 
to  be  registered  anew.  Other  registrars  may  require  the  ship 
to  be  registered  anew,  but  they  must  grant  a  provisional  certifi- 
cate, or  make  a  provisional  indorsement  of  the  alteration  in 
cases  where  no  registry  anew  is  required,  taking  care  to  add  to 
such  certificate  or  indorsement  a  statement  that  it  is  made  pro- 
visionally, and  to  insert  in  their  report  to  the  registrar  of  the 
port  of  registry  of  the  ship  a  lite  statement. 

By  sect  86,  every  provisional  certificate,  or  certificate  provi- 
sionally indorsed,  must  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  King- 
dom, if  re^stered  in  the  United  Kmgdoin,  or  if  registered  else- 
where, at  her  port  of  discharge  in  the  British  possessions  within 
which  her  port  of  re^stry  is  situate,  be  delivered  up  to  the 
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registrar  thereof,  who  must  cause  the  ship  to  be  registered 
anew. 

By  sect.  87,  on  failure  of  registry  anew  in  the  above  cases, 
the  ship  is  deemed  not  duly  registered,  and  will  no  longer  be 
recognized  as  a  British  ship. 

By  sect.-  88,  if  upon  any  change  of  ownership  in  any  ship 
the  owner  or  owners  desire  to  have  the  ship  registered  anew, 
although  it  is  not  required  by  the  act,  the  registrar  of  the  port 
at  which  she  is  already  registered  may,  on  the  delivery  up  to 
him  of  the  existing  certificate  of  registry,  and  on  the  other 
requisites  to  registry  or  such  of  them  as  he  thinks  material 
being  duly  complied  with,  make  the  registry  anew,  and  grant  a 
certificate  thereof. 

Sects.  89,  90  and  91,  and  sect.  12  of  the  18  &  19  Vict.  c.  91, 
provide,  for  the  first  time,  for  the  transfer  of  the  registry  of  a 
ship  from  one  port  to  another,  upon  the  application  of  all  the 
parties  appearing  on  the  register  to  be  interested  in  her  (c). 

Until  recently  a  vessel,  in  order  to  enjoy  the  privileges  of  a  Nayiqation. 
British  ship,  must  not  only  have  been  duly  registered,  but  must 
also  have  been  "  navigated  as  such ;"  that  is,  by  a  master  who 
was  a  British  subject,  and  by  a  crew  a  certain  proportion  of 
which,  varying  as  the  ship  was  a  foreign  going  or  coasting 
vessel,  consisted  of  British  seamen  (cf).  Now,  however,  there 
is  no  statutory  or  other  restriction  on  this  head,  and  British 
ships  may  be  manned  by  the  subjects  of  any  country. 

Supposing  a  ship  to  be  duly  registered  as  a  British  ship,  we  Pnvileget  of 
have  next  to  consider  what  her  privileges  are.  These  privi-  "  "  ■  'P** 
leges,  which  formerly  conferred  in  some  cases  a  monopoly  of 
trade  to  the  exclusion  of  ships  of  other  nations,  and  in  others 
a  right  to  a  more  favourable  treatment  with  respect  to  duties 
levied  by  the  British  government,  have  of  late  been  fi:om  time 
to  time  greatly  reduced.  At  present  the  peculiar  rights  of  a 
British  ship  are  substantially  confined  to  the  right  of  assuming 
the  national  character  and  flag,  and  of  claiming  the  protection 

(e)  By  sect.  98  of  the  M.  S.  Act,  one  place  to  another  in  the  Queen's 

1864i  a  power  is  given  to  the  Commis-  dorainions. 

sioners  of  Customs,  and  to  the  governors  (d)  12  &  IS  Vict  c.  29,  ss.  7,  8,  re- 

of  British  possessions,  to  grant  passes,  pealed  in  the  first  instance  by  the  16  & 

under  special  circumstances,  to  British  17  Vict.  c.  131,  &  81,  and  now  repealed 

ships  which  have  not  been  registered,  by  17  &  18  Vict,  a  120,  which  has  also 

so  as  to  enable  them  to  proceed  from  repealed  the  16  ft  17  Vict  c.  181. 

M.P.  C 


18 


TITLE  TO  MERCHANT  SHIPPING. 


and  benefit  resulting  therefi*om  (e).  With  respect  to  customs 
and  other  duties  and  charges,  and  to  prohibitions  or  restrictions 
as  to  the  voyages  in  which  they  may  engage,  foreign  and 
British  ships  are  now  therefore  placed  on  the  same  footing.  If, 
however,  other  countries  do  not  act  with  reciprocity  in  this 
respect,  the  Queen  may,  by  order  in  Council,  impose  such 
prohibitions  or  restrictions  as  to  the  voyages  to  British  do- 
minions in  which  foreign  ships  may  engage,  and  such  additional 
duties  or  charges  on  them  or  their  cargoes,  as  will  place  them 
in  the  same  position  here  as  that  occupied  by  our  ships  in  the 
ports  of  the  country  to  which  the  foreign  vessels  belong  (/). 


National 
Character. 


With  respect  to  the  national  character  and  flag  of  British 
ships  (jg).  The  Merchant  Shipping  Act,  1854,  provides  by  sect. 
102,  that  officers  of  Customs  may  not  grant  a  clearance  or 
transire  for  any  ship  until  the  master  has  declared  the  name  of 
the  nation  to  which  he  claims  that  she  belongs.  This  name  the 
officer  must  inscribe  on  the  clearance  or  transire,  and  he  may 
detain  the  ship  until  this  declaration  is  made. 


(e)  The  various  prohibitions  under 
which  foreign  shipping  formerly  la- 
boured will  be  found  in  the  repealed 
statutes,  ending  with  the  8  &  9  Vict, 
c.  88,  and  17  &  18  Vict.  c.  120.  The 
policy  of  these  acts  was  principally  di« 
recte4  against  the  importation  into  this 
country  of  merchandize,  except  in  Bri- 
tish ships  or  ships  of  the  country  of 
which  it  was  the  produce  or  manufac- 
ture. The  coasting  trade  was  wholly 
restricted  to  British  ships  until  1854, 
when,  by  the  17  &  18  Vict.  c.  5,  foreign 
ships  were  enabled  to  carry  goods  and 
passengers  coastwise,  and  to  and  from 
the  Channel  Islands,  and  to  do  so  upon 
the  same  terms  with  reference  to  dock, 
pier,  harbour,  light,  pilotage,  tonnage 
and  other  dues  as  British  ships.  A 
practical  instance  of  the  value  of  British 
registered  ships  above  those  of  other 
nations  under  the  old  system  will  be 
found  in  the  case  of  Young  v.  Turing^  2 
S.  N.  R.  762,  where  a  vessel  having 
struck  on  the  Goodwin  Sands,  her  value 
as  she  lay  was  only  700^,  but  two  English 
witnesses  stated,  that  if  repaired  and 
entitled  to  a  British  register,  she  would 
have  been  worth  from  4,500/.  to  4,700/., 
and  several  Dutch  witnesses  said  that 
she  would  be  worth  in  Holland  only 
from  2,080/.  to  2,915/. 

(/)  M.  S.  Act,  1854,  88.  324,  325. 
This  principle  of  reciprocity  has  long 


been  known  in  our  legislation,  for  chap. 
30  of  Magna  Charta,  9  Hen.  3,  after 
providing  for  the  safe  conduct  of  the 
merchants  of  countries  in  amity  with  us, 
directs,  that  *'  if  they  be  of  a  land  making 
war  against  us,  and  be  found  in  our 
realm  at  the  beginning  of  the  wars,  they 
shall  be  attached  without  harm  of  body 
or  goods,  until  it  be  known  unto  us,  or 
our  chief  justice,  how  our  merchants  be 
intreated  there  in  the  land  making  war 
against  us;  and  if  our  merchants  be 
well  intreated  there,  theirs  shall  be  like- 
wise with  us.''  A  similar  rule  has  been 
applied  to  foreign  ships  in  cases  of  col. 
lision  and  salvage,  by  sects.  58  and  59 
of  the  M.  S.  Act  Amendment  Act, 
1862.  It  is  provided  by  sect  106  of 
the  M.  S.  Act,  1854,  that  whenever  it 
is  declared  by  that  act  that  a  ship  be- 
longing to  persons  qualified  to  be  owners- 
of  British  ships  shall  not  be  recognized 
as  such,  this  means  that  the  ship  shall 
be  deprived  of  the  privileges  and  pro.- 
tection  belonging  to  British  ships,  and 
of  the  right  to  use  the  flag  and  assume 
the  national  character,  but  is  not  to  affect 
the  payment  of  dues,  the  liability  to 
penalties,  or  the  punishment  of  offences 
committed  on  board. 

ig)  As  to  the  national  character  of 
ships  generally,  see  Wildman  on  Search, 
Capture  and  Prize,  Chap-  III. 
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By  sect.  103,  if  the  British  flag  is  used  and  the  national 
character  assumed  on  board  a  ship  owned  in  whole  or  in  part  by 
any  person  not  entitled  to  own  British  ships,  for  the  purpose  of 
making  her  appear  to  be  a  British  ship,  she  becomes  forfeited  to 
the  Queen,  unless  such  assumption  was  made  to  escape  capture 
by  an  enemy  or  by  a  foreign  ship  of  war  in  exercise  of  some 
belUgerent  right  (A). 

Sect.  103  of  The  Merchant  Shipping  Act,  1854,  contains 
also  the  following  provisions : — 

If  the  master  or  owner  of  a  British  ship  does  or  permits  any 
thing  to  be  done,  or  carries  or  permits  to  be  carried  any  papers 
or  documents,  with  intent  to  conceal  the  British  character  of  his 
ship  from  any  person  entitled  by  British  law  to  inquire  into  it, 
or  to  assume  a  foreign  character,  or  with  intent  to  deceive  any 
such  person,  the  ship  will  be  forfeited  to  the  Queen ;  and  the 
master,  if  he  commits  or  is  privy  to  the  commission  of  the 
oflFence,  is  guilty  of  a  misdemeanor. 

If  any  unqualified  person,  except  in  the  case  of  transmitted 
interests  hereafter  noticed  (t),  acquires  as  owner  any  interest, 
either  legal  or  beneficial,  in  a  ship  using  a  British  flag  and  as- 
suming the  British  character,  such  interest  is  forfeited  to  the 
Queen. 

Any  person  who,  on  behalf  of  himself  or  any  other  person  or 
body  of  persons,  wilfiilly  makes  a  false  declaration  touching  his 
or  their  qualification  to  own  British  ships,  or  any  shares  therein, 
is  guilty  of  a  misdemeanor ;  and  the  ship  or  share,  to  the  extent 
of  the  interest  of  the  person  making  the  declaration,  and  unless 
it  is  shown  that  he  had  no  authority  to  make  it,  that  of  the  par- 
ties on  behalf  of  whom  it  is  made,  is  forfeited  to  the  Queen. 

In  order  that  the  above  provisions  as  to  forfeitures  may  be 
carried  into  effisct,  any  commissioned  officer  in  the  army  or 
navy  on  fiill  pay,  British  officers  of  Customs  and  British  con- 
sular officers  may  seize  and  detain  a  ship  which  has,  either 
wholly  or  as  to  any  share  therein,  become  subject  to  forfeiture 
a^  above,  and  bring  her  for  adjudication  before  the  High  Court 
of  Admiralty  in  England  or  Ireland,  or  any  Court  having 

Admiralty  jurisdiction  in  the  Queen's  dominions;  and  the  Court 

« 

(A)  In  any  proceeding  for  enforcing  them.    M.  S.  Act,  1854,  s.  103.     As  to 

a  forfeiture  under  this  section,  the  bur-  merchant  ships  using  the  Queen's  co- 

den  of  proving  a  title  to  use  the  British  lours  without  warrant  from  the  Admi* 

flag  and  assume  the  national  character  ralty,  see  sect  105. 

lies  on  the  person  using  and  assuming  {i)  Post,  p.  25. 
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Title  to 

British 

Ships. 


Sale. 


may  make  such  order  in  the  case  as  it  may  think  fit^  and  award 
to  the  officer  bringing  in  the  ship  a  portion  of  the  proceeds  of 
the  sale  of  it  (A). 

Having  considered  in  their  order  the  registry,  navigation, 
privileges  and  national  character  of  British  ships,  we  will  now 
inquire  how  a  title  to  them,  whether  absolute  or  limited,  may  be 
acquired;  dealing  with  the  subject  under  the  heads  of  8ak, 
Mortgage  and  Capture  (I). 

Ships  are  occasionally  built  for  the  builder's  own  use,  but 
more  often  to  order,  or  for  sale ;  in  which  case  the  first  owner- 
ship, which  it  is  material  to  notice,  will  be  that  acquired  by  the 
sale. 

There  being  no  market  overt  for  ships,  a  sale  to  confer  a  good 
title  must  be  firom  one  who  has  a  good  title  himself.  We  shall 
see  in  another  Chapter  in  what  cases  the  master  has  authority 
to  sell  (m). 

By  Court  of  Upon  any  dispute  of  possession,  or  (since  the  3  &  4  Vict.  c. 

Courtti\broad.  ^^>  ^'  ^^  ^^  *^^®^  ^  ^^  ^^^  ^  ^^^  cause  of  possession,  salvage, 
wages  or  bottomry,  the  Court  of  Admiralty  has  jurisdiction  by 
proceeding  in  rem;  in  such  cases  the  power  of  the  Court  to  sell, 
and  thereby  to  confer  a  good  title,  is  indisputable,  and  such  a 
sale  is  binding  on  all  the  world  (n).  Sales  sometimes  occur  by 
order  of  an  Admiralty  Court  abroad,  when  a  vessel  has  been 
surveyed  and  condemned  as  unfit  for  service.  Where  such  a 
sale  has  proceeded  merely  upon  the  petition  of  the  master, 
grounded  upon  the  unseaworthiness  of  the  ship,  the  common  law 
Courts  of  this  country  have  denied  that  Vice- Admiralty  Courts 
abroad  have  any  right  to  decree  a  sale,  either  by  the  law  of 
commerce  or  by  that  of  nations  (o).     In  a  case  in  the  English 


(k)  By  sect  104,  officers  are  not  re- 
sponsible, either  civilly  or  criminally, 
in  respect  of  the  seizure  or  detention  of 
any  ship  that  has  been  seized  or  detained 
by  them,  although  it  is  not  brought  in 
for  adjudication,  or,  if  so  brought  in,  is 
declared  not  to  be  liable  to  forfeiture,  if 
it  is  shown  to  the  satisfaction  of  the 
judge  or  Court,  that  there  were  reason- 
able grounds  for  the  seizure  or  deten- 
tion ;  but  if  no  such  grounds  are  shown, 
the  judge  or  Court  may  award  payment 
of  costs  and  damages  to  any  party  ag- 
grieved, and  make  such  other  order  in 


the  premises  as  he  or  it  thinks  just 

{I)  It  will  be  found  that  the  following 
observations  apply,  to  a  certain  extent, 
to  all  ships. 

(fn)  See  post,  Chap.  III.,  Master. 

(n)  3  Kent's  Comm.  p.  132.  See 
also  the  judgment  in  CammeU  v.  Sewell, 
3  H.  &  N.  617 ;  S,  C.  in  error,  5  H.  & 
N .  728.  Before  the  passing  of  the  3  &  4 
Vict.  c.  65,  the  Court  of  Admiralty  could 
not  deal  with  questions  of  title  even 
when  they  arose  in  causes  of  possession. 
The  Warrior,  2  Dods.  288. 

(o)  Reid  v.   Darby,   10    East,   143; 
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Court  of  Admiraltjj  howeirer,  where  such  a  sale  had  taken 
place  at  the  Mauritius^  upon  the  petition  of  the  master,  and  it 
was  proved  that  he  was  not  in  possession  of  any  funds  to  repair 
the  ship,  and  that  the  owner's  agent,  who  was  not  shown  to 
have  held  any  fimds,  had  refused  in  any  way  to  assist  him,  and 
it  appeared  that  he  had  acted  honSi  fide  and  with  discretion 
throughout,  it  was  decided  that  the  colonial  Court  was  jus- 
tified in  decreeing  a  sale,  and  the  title  of  the  purchaser  was 
upheld  (p).  There  was  some  conflict  in  the  earlier  cases  as  to 
whether,  when  such  circumstances  existed  as  would  entitle  the 
master  to  sell,  the  title  of  the  purchaser  was  strengthened  by 
the  decree  of  the  foreign  Court  of  Admiralty ;  and  the  weight  of 
these  decisions  was  in  favour  of  the  view  that  in  all  these  cases 
the  real  question  was  merely  whether  the  master  had,  indepen- 
dently of  the  interference  of  the  Court,  the  power  to  sell.  It  is 
however  now  clear,  that  the  innocent  purchaser  of  a  cargo  sold 
by  the  master  abroad  (and  the  same  rule  is  applicable  to  the 
ship)  under  circumstances  which  do  not  give  him,  hy  the  law  of 
JEnglandy  power  to  sell,  may  make  a  good  title  against  the 
owners,  if  there  is  no  fiaud,  and  the  sale  is  directed  by  a  Court 
having  jurisdiction  in  the  matter,  and  is  so  conducted  that  by 
the  lex  loci  the  property  passes  (9). 

It  is  scarcely  necessary  to  observe  that  ships  are  personal  By  private 
property ;  like  other  goods  and  chattels,  therefore,  they  pass  to  P®'**"^ 
the  executors  of  a  deceased  owner,  and,  except  where  the  Re- 
gistry Acts  have  made  certain  formalities  essential  to  their  sale, 
the  property  in  them  would,  subject  to  the  operation  of  the 
Statute  of  Frauds,  pass  by  a  contract  of  immediate  sale  (r),  or 
by  an  agreement  to  be  completed  in  futuroy  coupled  with  de- 
livery.     Ships,  however,  &om  their  great  value,  and  frequent 


Morrit  t.  Robinson,  3  6.  &  C.  196.  In 
this  casei  however,  it  did  not  appear 
that  the  Vice- Admiralty  Court  had  any 
jurisdiction  to  make  the  decree  in  ques- 
tion. 

{p)  The  Warrior f  2  Dods.  288. 

(o)  Cammell  v.  SevftlU  S  H.  &  N. 61 7 ; 
S.  C.  in  error,  5  H.  &  N .  728.  The  broad 
principle  upon  which  this  case  was  de- 
cided in  the  Exchequer  Chamber  was, 
that  if  property  is  disposed  of  without 
fraud  in  a  manner  binding  by  the  law 
of  the  country  where  the  property  is, 
such  a  disposition  is  binding  everywhere. 
Mr.  Justice  Byles  dissented  from  the 
judgment  of  the  Court  of  Error,  on  the 


ground  that  the  law  of  Norway,  on  which 
the  purchaser  relied,  was  of  so  unusual 
and  alarming  a  nature  that  it  ought  not 
to  be  recognized  by  our  courts.  The 
case  of  the  Eliza  Cornish,  17  Jur.  738; 
S.  C,  1  EccL  &  Adm.  36,  so  far  as  it  is 
an  authority  that  the  law  of  the  foreign 
country  and  its  effect  in  passing  the 
property  is  to  be  disregarded  in  these 
cases,  was  disapproved  of  by  the  Exche- 
quer Chamber. 

(r)  Tarling  v.  Baxter,  6  B.  &  C.  360, 
and  per  Wood,  B.,  in  Hubbard  v.  Johnr 
stone,  8  Taunt.  205.  Per  Parke,  J., 
Dixon  V.  Yates,  5  B.  &  Ad.  340. 
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Bill  of  sale. 


absence  from  port  («),  have  for  so  long  a  period  been  conveyed 
bj  a  formal  instrument  known  as  a  biU  of  sale^  that,  although 
the  contracts  mentioned  above  would  convey  sufficient  property 
to  the  vendee  to  enable  him  to  maintain  trover  against  a  wrong- 
doer (^)  (since  mere  possession  is  prima  facie  evidence  of  owner- 
ship (m)  ),  yet  it  has  been  doubted  whether,  even  at  common  law, 
such  a  sale  would  be  valid,  without  the  more  solemn  convey- 
ance, by  the  bill  of  sale  (x).  However  this  may  be,  the  bill  of 
sale  is  the  universal  instrument  of  transfer  in  all  countries,  and 
is  the  proper  title  to  which  a  maritime  Court  looks  (y);  and 
where  a  ship  was  sold  whilst  at  sea,  a  delivery  of  the  grand  bill 
of  sale  was  held,  before  the  present  system  of  registration,  to 
amount  to  a  delivery  of  the  ship  herself  (2). 

BiUs  of  sale  were  formerly  spoken  of  as  of  two  kinds.  1.  The 
grand  bill  of  sale,  which  conveyed  the  ship  from  the  builder  to 
the  owner,  or  first  purchaser,  either  before  or  after  registry ; 
and,  2,  the  ordinary  bill  of  sale  by  which  any  subsequent  trans- 
fer was  made.  These  terms  are  not,  however,  now  in  common 
use.  Formerly  it  was  not  necessary  that  either  of  these  docu- 
ments should  be  under  seal,  but  it  is  otherwise  under  the  Mer- 
chant Shipping  Act,  1854. 

No  stamp  duty  is  payable  on  bills  of  sale,  assignihents  or 
other  conveyances  of  ships  (a). 

The  Merchant  Shipping  Act,  1854,  provides  by  sect.  55,  that 
a  registered  ship  or  any  share  therein,  when  disposed  of  to  per- 
sons qualified  to  be  owners  of  British  ships,  shall  be  transferred 
by  bill  of  sale,  which  must  contain  the  same  description  of  the 
ship  as  is  in  the  certificate  of  the  surveyor  (ft),  or  such  other  de- 
scription as  may  be  sufficient  to  identify  her  to  the  satisfaction 
of  the  registrar,  and  must  be  in  the  prescribed  form  (c),  or  as 
near  thereto  as  circumstances  permit,  and  must  be  executed  by 


(tf )  Being  invented  **  to  plow  the  seas, 
not  to  lie  by  the  walls.''     Molloyi  B.  2, 

C.  Xf  S«  £• 

(O  Sutton  V.  Buck,  2  Taunt.  302. 

(tt)  Robertson  v.  French^  4  East,  ISO  ; 
Amery  v.  Rogers,  1  Esp.  207  ;  Thomas  v. 
Foyle,  5  Esp.  88 ;  Pirie  v.  Anderson,  4 
Taunt.  652. 

(;r)  See  Abbott  on  Shipping,  p.  2. 

(y)  Per  Sir  W.  Scott,  in  The  Sisters, 
6  Rob.  159.  In  The  Elita  Cornish,  17 
Jur.  738;  S.  C,  I  Eccl.  &  Adm.  36, 
Dr.  Lushington  said,  *'  ships  in  general 
cannot  be  sold  save  by  an  instrument  in 
writing." 

{%)  Atkinson  v.  Mating,  2  T.  R.  462. 


,(a)  6  Geo.  4,  c.  41,  and  M.  S.  Act, 
1854,  8.  9. 

(6)  See  ante,  p.  8,  n.  (o). 

(c)  With  respect  to  the  form  of  bills 
of  sale  and  mortgages,  the  Commis- 
sioners of  Customs,  in  their  instructions 
to  registrars,  sect  54,  say,  *'  the  regis- 
trars will  advise  parties  interested,  that 
so  far  as  relates  to  the  dealings  with, 
and  the  title  to,  the  ship,  no  advantage 
whatever  can  be  gained  by  the  use  of 
longer  or  more  cumbrous  instruments. 
If  there  are  collateral  arrangements  be- 
tween the  parties  they  should  be  carried 
into  effect  by  separate  instruments." 


TITLE  TO  MEBCHANT  SHIPPING. 


23 


the  transferor  in  the  presence  of  and  be  attested  by  one  or  more 
witnesses  (^). 

By  the  18  &  19  Vict.  c.  91,  s.  11,  it  is  provided,  that  if  any 
bill  of  sale,  mortgage  or  other  instrument  for  the  disposal  or 
transfer  of  any  ship  or  share  or  interest  therein  is  made  in  any 
form  or  contains  any  particulars  other  than  those  prescribed  and 
approved  by  the  Merchant  Shipping  Act,  1854,  no  registrar 
shall  be  required  to  record  it  without  the  express  direction  of  the 
Commissioners  of'  Customs. 


It  is  provided  by  sect.  56  of  the  Merchant  Shipping  Act,  1854,  Requirements 
that,  before  a  person  can  be  registered  as  transferee  of  a  ship,  he  chant  Shipping 
must  make  a  declaration  in  a  form  prescribed  by  the  act,  stating  ^^^  ^^  ^^ 
his  qualification  to  be  registered  as  owner  of  a  share  in  a  British 
ship,  and  containing  a  denial  similar  to  that  made  by  an  original 
owner.     In  the  case  of  a  transfer  to  a  corporation,  the  secre- 
tary, or  other  duly  appointed  public  officer,  must  make  a  decla- 
ration in  the  prescribed  form,  stating  the  name  of  the  corpora- 
tion, and  such  circumstances  of  its  constitution  and  business  as 
may  prove  it  to  be  qualified  to  own  a  British  ship,  and  con- 
taining a  denial  similar  to  that  contained  in  a  declaration  of 
ownership  made  on  behalf  of  a  body  corporate.     In  the  case  of   . 


(d)  A  new  form  has  been  issued  by  the 
commissioners.  See  Appendix,  p.  cclviii. 
It  will  be  observedi  that  the  bill  of  sale 
is  now  under  seal.  By  the  last  Registry 
Act,  8  &  9  Vict  c  89,  s.  34,  it  was 
provided,  that  British  registered  ships 
should  be  transferred  '*  by  bill  of  sale 
or  other  instrument  in  writing,  contain- 
ing a  recital  of  the  certificate  of  registry 
of  such  ship  or  vessel,  or  the  principal 
contents  thereof,"  otherwise  such  transfer 
should  "  not  be  valid  or  effectual  for  any 
purpose  whatever  either  in  law  or  in 
equity."  These  words  were  held  to 
apply  to  an  executory  contract,  as  well 
as  to  an  absolute  sale ;  therefore  an  un> 
registered  contract  for  the  sale  of  shares 
in  a  British  ship  could  not  be  enforced 
in  equity  ;  Hughes  v.  Morris,  2  De  G., 
Mac.  &  Gor.  849 ;  M*Calmunt  v.  Rankin, 

2  De  G.,  Mac.  &  Gor.  403 ;  and  this  was 
so  even  against  a  purchaser,  with  notice 
of  the  prior  sale  ;  Coombs  v.  Man^eld, 

3  Drew.  193,  in  which  case  it  was  said, 
that  the  operation  of  the  Ship  Registry 
Acts  precluded  any  application  of  the 
equitable  doctrine  of  notice.  Neither 
would  any  action  life  for  the  breach  of 
such  a  contract)  Duncan  v.  Tindall,  13 


C.  B.  258  ;  nor  could  equity  afford  relief 
even  where  the  purchaser  of  a  ship  frau- 
dulently took  away  the  bill  of  sale  and 
got  it  registered  without  having  paid  the 
purchase-inoney.  FoUett  v.  Delaney,  2 
be  G.  &  Sm.  235.  It  will  be  observed, 
that  the  statute  now  in  force  does  not 
require  that  the  certificate  of  registry 
should  be  recited,  and  it  does  not  de- 
clare, that  on  any  departure  from  the 
form  of  bill  of  sale  which  it  prescribes, 
the  same  "  shall  not  be  valid  or  effectual 
for  any  purpose  whatever  either  in  law  or 
equity."  Hence  a  contract  which  fails 
to  ol»erve  the  requirements  of  the  recent 
statute  will  be  valid  and  will  create  all 
legal  and  equitable  rights  between  the 
parties  to  it,  except  such  only  as  are 
annexed  by  the  statute  to  bills  of  sale 
framed  according  to  its  provisions.  See 
also  the  cases  cited,  po*/,  p.  34.  Under 
the  34  Geo.  3,  c.  68,  ss.  14  and  15  (Lord 
Liverpool's  Act)  executory  agreements 
which  did  not  comply  with  the  statute 
were  void.  See  Biddell  v.  Leeder,  1  B. 
&  C.  327  ;  Mortimer  v.  Fleming,  4  B.  & 
C.  120,  and  Chapman  v.  Callis,  9  C.  B.^ 
N.  S.  769. 
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an  individualy  this  declaration  must  be  made^  if  he  reside  within 
five  miles  of  the  custom  house  of  the  port  of  registry,  in  the 
presence  of  the  registrar,  but  if  beyond  that  distance,  it  may 
be  made  in  the  presence  of  any  registrar  or  of  any  justice  of  the 
peace.  In  the  case  of  a  body  corporate  the  declaration  must  be 
made  in  the  presence  of  the  registrar  of  the  port  of  registry. 

By  Beet  57,  ereiy  bm  of  sale  for  the  transfer  of  a  regiBtered 
ship,  or  of  any  share  therein,  must,  when  duly  executed,  be  pro- 
duced to  the  registrar  of  the  port  at  which  she  is  registered, 
together  with  the  transferee's  declaration ;  and  the  registrar  is 
to  enter  in  the  register  book  the  name  of  the  transferee  as  owner 
of  the  ship  or  share  comprised  in  the  bill  of  sale,  and  indorse 
on  the  bill  of  sale  the  fact  of  such  entry  having  been  made,  with 
the  date  and  hour  thereof  Bills  of  sale  must  be  entered  in  the 
register  book  in  the  order  of  their  production  to  the  registrar  (cf). 


(</)  By  the  8  &  9  Vict.  c.  89,  s.  37,  it 
was  provided,  that  no  bill  of  sale  or 
other  instrument  should  be  valid  and 
effectual  to  pass  the  property  in  any 
ship  or  share,  or  for  any  other  purpose, 
until  it  had  been  produced  to  the  col- 
lector of  the  port  where  she  was  already 
registered,  or  of  any  other  port  where 
she  was  about  to  be  registered  de  novo, 
and  he  had  entered  certain  particulars 
in  the  book  of  registry.  Under  this 
section  it  was  held,  that  a  mortgage  not 
registered  was  inoperative ;  Parr  v.  jip- 
plebeef  7  De  G.,  M.  &  G.  585 ;  although 
it  seems  that  a  contract  relating  only  to 
the  produce  of  the  sale  of  a  ship  would 
be  enforced ;  lb.  and  Armstrong  v.  Arm- 
strong,  21  Beav.  78.  Accordingly  the 
registration  had  no  effect  by  relation, 
so  as  to  defeat  the  title  of  assignees  of 
a  bankrupt  mortgagor  accruing  subse- 
quently to  the  execution  of  the  bill  of 
sale,  but  previously  to  the  registration. 
In  truth,  the  bill  of  sale  was  not  in 
legal  existence  until  registered.  Boyson 
V.  Gibson,  4  C.  B.  121,  decided  upon 
the  corresponding  sections  of  the  8  &  4 
Will.  4,  c.  55.  The  old  Registry  Act, 
84  Geo.  3,  c.  68,  s.  15,  after  directing 
that  the  indorsement  should  be  made, 
enacted  that,  *'  otherwise  such  sale  or 
contract,  or  agreement  for  sale,  shall  be 
utterly  null  and  void  to  all  intents  and 
purposes  whatsoever."  Upon  this  sec- 
tion it  was  held  that  the  transfer  of  a 
ship  at  sea  vested  the  property  in  the 
vendee,  subject  only  to  be  divested  by 
the  neglect  of  the  vendor  to  make  the 
indorsement  within  the  proper  time,  and 
that  although  a  bankruptcy  intervened 


before  the  arrival  of  the  ship,  the  in- 
dorsement, being  only  an  act  of  duty  on 
behalf  of  the  vendor,  and  passing  no 
interest,  might  be  made  by  the  bank- 
rupt. Dixon  V.  Ewart,  3  Mer.  822 ;  Hub- 
bard  v.  Johnstone^  8  Taunt.  177 ;  Palmer 
V.  Moxon,  2  M.  &  S.  48.  See  also  Moss 
V.  Chamock,  2  East,  399,  and  the  remarks 
on  those  cases  in  the  judgment  in  Boy- 
son  V.  Gibson,  ubi  sup.  Upon  some  of 
the  earlier  acts  it  was  held,  that  the 
omission  on  the  part  of  the  oflBcer  to 
make  the  entry  in  his  book  would  not 
invalidate  the  transfer.  See  Ratcf^ford 
V.  Meadows,  8  Esp.  69  ;  Heath  v.  Hub- 
bard,  4  East,  110;  Thompson  v.  Smith, 
1  Madd.  413,  per  Sir  Thomas  Plumer, 
y.  C.  In  Coombs  v.  Mansfield,  3  Drew. 
198,  Kindersley,  V.  C,  refused,  when 
a  ship  had  been  registered  by  the  proper 
authority,  to  inquire  whether  the  registry 
ought  to  have  been  effected,  and  said, 
it  must  be  assumed  that  the  registration 
was  regular  and  valid.  In  Benham  v. 
Keane,  31  L.  J.,  Chanc.  184,  Wood,  V.C, 
said,  "  If  some  national  policy  para- 
mount to  all  policy  between  individuals, 
such  as  in  the  case  of  the  Shipping  Acts, 
require  fraud  to  be  suffered,  then  the 
national  interest  shall  not  suffer.  The 
national  interest  must  be  protected  and 
individuals  must  suffer,  although  the 
fraud  has  taken  place."  The  present 
act  for  the  first  time  requires  the  date 
of  the  entry  to  be  indorsed  on  the  bill 
of  sale.  The  8  &  9  Vict.  c.  89,  required 
the  date  of  the  production  of  the  bill  of 
sale  to  be  entered.  See  as  to  this,  R,  v. 
PMlp,  1  Moo.  C.  C.  261. 
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The  Registry  Act,  8  &  9  Vict.  c.  89  (now  repealed),  contained 
special  proyisions  to  meet  the  case  of  several  transfers  by  sale  of 
the  same  ship  or  shares,  under  which  provisions  priority  was 
given  to  the  vendees,  not  according  to  the  order  in  which  their 
bills  of  sale  were  entered  in  the  registry  book,  but  according  to 
the  time  when  the  indorsement  of  the  particulars  of  the  bills  of 
sale  waa  made  on  the  certificate  of  registry  {e).  These  pro- 
visions are  omitted  in  the  statute  now  in  force.  The  certificate 
of  registry  is  no  longer  the  essential  evidence  of  title,  and  the 
priority  of  vendees  appears  to  depend,  although  the  statute  does 
not  declare  this  in  terms,  upon  the  order  in  which  the  bills  of 
sale  are  entered  by  the  registrar  in  the  register  book  which  has 
just  been  mentioned. 

Before  the  passing  of  the  Merchant  Shipping  Act,  1854,  it  Title  by  act  of 
was  held  that  the  Ship  Registry  Acts  applied  only  to  transfers  ^^* 
made  by  the  acts  of  the  parties,  and  not  to  those  effected  by 
operation  of  law,  such  as  the  vesting  in  the  assignees  of  a  bank* 
rupt  (/),  or  the  transfer  firom  a  testator  to  his  executor,  or  to 
the  next  of  kin,  or  to  residuary  legatees  (jf).  By  sect.  58  of 
that  act  it  is,  however,  provided,  that  if  the  property  in  a  ship 
or  share  becomes  transmitted  in  consequence  of  the  death,  bank- 
ruptcy or  insolvency  of  a  registered  owner,  or  the  marriage  of 
a  female  registered  owner,  or  by  any  lawful  means  other  than 
by  a  transfer  according  to  the  provisions  of  the  act,  the  trans- 
mission must  be  authenticated  by  a  declaration  of  the  person  to 
whom  the  property  has  been  transmitted,  made  in  the  prescribed 
form,  and  containing  the  several  statements  hereinbefore  re- 
quired to  be  contained  in  the  declaration  of  a  transferee,  or  as 
near  thereto  as  circumstances  permit,  and,  in  addition,  a  state- 
ment describing  the  manner  in  which  and  the  party  to  whom 
such  property  has  been  transmitted.  The  declaration  must  be 
made  and  subscribed,  if  the  declarant  resides  at  or  within  five 
miles  of  the  custom  house  of  the  port  of  registry,  in  the  presence 
of  the  registrar,  but  if  beyond  that  distance,  in  the  presence  of 
any  registrar  or  of  any  justice  of  the  peace. 

By  sect.  59  of  the  Merchant  Shipping  Act,  1854,  if  such 
transmission  has  taken  place  by  virtue  of  the  bankruptcy  or 
insolvency  of  a  registered  owner,  the  declaration  must  be  ac- 

(tf)  8  &  9  Vict  c.  89,  ss.  38  to  41.  (g)  Per  Lord   Eldon,   in    Ex  parU 

(/)  Bloxam  v.  Hubbard,  5  East,  407.        Yallop,  15  Ves.  68. 
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companied  by  such  evidence  as  may  for  the  time  being  be 
receivable  in  courts  of  justice  as  proof  of  the  title  of  parties 
claiming  under  any  bankruptcy  or  insolvency ;  and  if  the  trans- 
mission has  taken  place  by  virtue  of  the  marriage  of  a  female 
owner,  the  declaration  must  be  accompanied  by  a  copy  of  the 
register  of  such  marriage  or  by  other  legal  evidence  of  its  cele- 
bration, and  must  declare  the  identity  of  the  female  owner. 
If  the  transmission  has  taken  place  by  virtue  of  any  testamen- 
tary instrument,  or  by  intestacy,  then  in  England,  Wales  and 
Ireland  the  declaration  must  be  accompanied  by  the  probate  of 
the  will  or  the  letters  of  administration,  or  an  official  extract 
therefrom,  and  in  Scotland,  or  in  any  British  possession,  by  the 
will,  or  any  copy  thereof  that  may  be  evidence  by  the  laws  of 
Scotland,  or  of  such  possession,  or  by  letters  of  administration, 
or  any  copy  thereof,  or  by  such  other  document  as  may  by  the 
laws  of  Scotland,  or  of  such  possession,  be  receivable  in  the 
courts  of  judicature  thereof  as  proof  of  the  person  entitled  upon 
an  intestacy. 

By  sect.  60,  the  registrar,  upon  the  receipt  of  the  declaration 
so  accompanied  as  above,  must  enter  the  name  of  the  person  or 
persons  entitled  under  such  transmission  in  the  register  book  as 
owner  or  owners  of  the  ship  or  share  therein  in  respect  of  which 
the  transmission  has  taken  place;  and  such  persons,  if  more 
than  one,  must,  however  niunerous  they  are,  be  considered  as 
one  person  only  as  regards  the  rule  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners  (A). 

Sect.  61  provides,  that  of  the  documents  required  to  be  pro- 
duced to  the  registrar  he  is  to  retain  in  his  possession  the 
surveyor's  certificate,  the  builder's  certificate,  the  copy  of  the 
condemnation,  and  aU  declarations  of  ownership. 

By  sect.  62,  whenever  any  property  in  a  ship  or  share  in  a 
ship  becomes  vested  by  transmission,  on  the  death  of  any  owner 
or  on  the  marriage  of  any  female  owner,  in  any  person  not 
qualified  to  be  the  owner  of  a  British  ship,  if  such  ship  is  regis- 
tered in  England  or  Ireland,  the  Court  of  Chancery,  and  if  in 
Scotland,  the  Court  of  Session,  and  if  in  any  British  possession, 
the  Court  possessing  the  principal  civil  jimsdiction  within  such 
possession,  may,  upon  an  application  made  by  or  on  behalf  of 
such  unqualified  person,  order  a  sale  to  be  made  of  the  property 
so  transmitted,  and  direct  the  proceeds  thereof,  after  deducting 

(A)  See  this  rule,  ante,  p.  8. 
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expenses,  to  be  paid  to  the  person  entitled  under  such  trans- 
mission, or  otherwise  as  the  Court  may  direct.  Such  Court 
may  also  make  or  refuse  an  order  for  sale,  and  annex  thereto 
any  terms  or  conditions,  and  require  any  evidence  in  support  of 
the  application  it  may  think  fit,  and  generally  may  act  in  the 
premises  as  the  justice  of  the  case  requires. 

By  sect.  63,  every  such  order  for  a  sale  must  contain  a  decla- 
ration vesting  the  right  to  transfer  the  ship  or  share  so  to  be 
sold  in  some  person  or  persons  named  by  the  Court,  and  such 
nominee  or  nominees  are  thereupon  entitled  to  transfer  the  ship 
or  share  in  the  same  manner,  and  to  the  same  extent,  as  if  he 
or  they  were  the  registered  owner  or  owners.  The  registrar 
must  obey  the  requisition  of  the  nominee,  in  respect  of  any 
transfer,  to  the  same  extent  as  he  would  be  compellable  to  obey 
the  requisition  of  a  registered  owner. 

By  sect.  64,  an  application  for  sale,  as  above,  must  be  made 
within  four  weeks  after  the  occurrence  of  the  event  on  which 
the  transmission  has  taken  place,  or  within  such  further  time  as 
the  Court  allows;  such  time  must  not,  however,  in  any  case 
exceed  the  space  of  one  year  &om  the  date  of  the  occurrence. 
In  the  event  of  no  such  application  being  made  within  this 
period,  or  of  the  Court  refiising  to  accede  to  it,  the  ship 
becomes  forfeited,  as  in  the  case  of  unqualified  owners  using  a 
British  flag  and  assuming  the  British  character  (i). 

By  sect.  65,  the  Courts  already  mentioned  may,  without  pre- 
judice to  their  other  powers,  upon  the  siunmary  application  of 
any  interested  person  made  by  petition  or  otherwise,  and  either 
ex  parU  or  upon  service  of  notice,  as  the  Court  may  direct, 
issue  an  order,  prohibiting  for  a  time  named  in  the  order  any 
dealing  with  a  ship  or  share.  The  Court  may  also  make  or 
refuse  the  order,  and  annex  thereto  any  terms  or  conditions,  and 
discharge  the  order  when  granted  with  or  without  costs,  and^ 
generally  may  act  as  the  justice  of  the  case  requires ;  and  every 
registrar  must  upon  being  served  with  such  order,  or  an  official 
copy  thereof,  obey  the  same  without  being  made  a  party  to  the 
proceedings. 

By  the  Admiralty  Court  Act,  1861(A),  the  Court  of  Ad- 
miralty  has  the  same  powers  over  every  British  ship,  as  the 
Court  of  Chancery  has  under  sects.  62  to  65  of  the  Merchant 
Shipping  Act,  1854. 

(t)  See  as  to  this,  ante,  p.  19.  {k)  24  Vict  c.  10,  9.  12. 
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Certificates  of       Before  the  Merchant  Shipping  Act,  1854,  difficulties  arose 

when  an  owner  was  desirous  of  selling  or  mortgaging  a  ship 
which  was  at  any  place  out  of  the  country  or  possession  in 
which  the  port  of  registry  was  situated.  This  act,  in  order  to 
&cilitate  such  sales  and  mortgages,  by  enabling  the  registrars 
to  grant  certificates  conferring  powers  of  sale  or  mortgage,  con- 
tains the  following  provisions. 

By  sect.  76,  any  registered  owner  who  is  desirous  of  dis- 
posing by  way  of  sale  of  a  ship  in  respect  of  which  he  is  regis- 
tered at  any  place  out  of  the  country  or  possession  in  T^hich  the 
port  of  registry  is  situated,  may  apply  to  the  registrar  for  a 
certificate  of  sale. 

By  sect.  77,  the  owner  must  state  to  the  registrar  the  follow- 
ing particulars,  which  are  to  be  entered  in  the  register  book : — 
(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in 
the  certificate  is  to  be  exercised,  and  the  minimum  price  at  which 
the  sale  is  to  be  made,  if  it  is  intended  to  fix  any  minimum; 
(2.)  The  specific  place  or  places  where  the  power  is  to  be  ex- 
ercised ;  and  (3.)  The  limit  of  time  within  which  it  is  to  be  exer- 
cised. If  no  place  is  specified,  the  power  may,  subject  to  some 
provisions  to  be  presently  mentioned,  be  exercised  anjrwhere. 

Sect.  78  provides,  that  no  certificate  of  sale  shall  be  granted 
to  authorize  any  sale  at  a  place  within  the  United  Kingdom, 
if  the  port  of  registry  is  situated  within  it ;  or  at  any  place 
within  any  British  possession  in  which  the  port  of  registry  is 
situated.  Nor  can  any  certificate  be  granted  to  authorize  a 
sale  by  a  person  not  named  in  the  certificate. 

By  sect.  79,  the  certificates  must  be  in  the  form  given  by  the 
statute  (/) ;  they  must  not  only  mention  the  particulars  required 
to  be  entered  in  the  registry  book,  but  must  also  enumerate  any 
registered  mortgages,  or  certificates  of  mortgage  or  sale  affecting 
the  ship. 

By  sect.  81,  it  is  provided,  that  the  following  rules  shall  be 
observed  with  respect  to  certificates  of  sale : — 

(1.)  No  such  certificate  can  be  granted  except  for  the  sale  of 
an  entire  ship. 

(2.)  The  power  must  be  exercised  in  conformity  with  the 
directions  contained  in  the  certificate. 

(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  con- 

(i)  See  Appendix,  p.  ccU. 
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nderation  can  be  impeached  by  reason  of  the  person  by 
whom  the  power  was^^en  dying  before  the  Zong  of 
the  sale. 

(4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which^  and  a  limit  of  time  not  exceeding  twelve 
months  within  whioh^  the  power  is  to  be  exercised,  no 
sale  bond  fide  made  to  a  purchaser  for  valuable  conside- 
ration without  notice  can  be  impeached  by  reasoti  of  the 
bankruptcy  or  insolvency  of  the  person  by  whom  the 
power  was  given. 

(5.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner 
of  British  ships  must  be  by  bill  of  sale  in  the  form 
already  mentioned^  or  as  near  thereto  as  circumstances 
permit. 

(6.)  If  the  ship  is  sold  to  a  person  qualified  to  hold  British 
ships,  she  must  be  registered  anew ;  but  notice  of  all 
mortgages  enumerated  on  the  certificate  of  sale  must  be 
entered  in  the  register  book. 

(7.)  Previously  to  such  registry,  the  bill  of  sale  by  which  the 
diip  is  transferred,  the  certificate  of  sale,  and  the  cer-* 
tificate  of  registry,  must  be  produced  to  the  registrar. 

(8.)  The  registrar  must  retain  the  certificates  of  sale  and 
registry,  and  after  having  indorsed  on  both  of  them  an 
entry  of  the  fiict  of  a  sale  having  taken  place,  must  for- 
ward them  to  the  registrar  of  the  port  appearing  on  the 
certificates  to  be  the  former  port  of  registry  of  the  ship, 
and  the  last-mentioned  registrar  must  make  a  memo* 
randum  of  the  sale  in  his  register  book,  and  the  registry 
of  the  ship  in  this  book  is  then  to  be  considered  as  closed, 
except  so  &r  as  relates  to  any  unsatisfied  mortgages,  or 
existing  certificates  of  mortgage  entered  in  it. 

(9.)  The  description  of  the  ship  contained  in  her  original  cer- 
tificate of  registry  may  be  transferred  to  the  new  register 
book  without  her  being  re-surveyed,  and  the  declaration 
to  be  made  by  the  purchaser  is  the  same  as  that  which  is  / 

required  fix>m  an  ordinary  transferee. 

(10.)  K  the  ship  is  sold  to  a  person  not  qualified  to  be  the 
owner  of  a  British  ship,  the  bill  of  sale  by  which  the  ship 
is  transferred,  the  certificate  of  sale  and  the  certificate 
of  registry  must  be  produced  to  some  registrar  or  con- 
sular officer,  who  must  retain  the  certificates,  and  having 
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indorsed  on  them  the  fact  of  the  ship  having  been  so  sold, 
must  forward  them  to  the  registrar  of  the  port  appearing 
on  the  certificate  of  registry  to  be  the  port  of  registry 
of  the  ship ;  and  the  last-mentioned  registrar  must  make 
a  memorandum  of  the  sale  in  his  register  book,  and  the 
registry  of  the  ship  in  this  book  is  then  to  be  considered 
as  closed,  except  so  far  as  relates  to  any  unsatisfied  mort- 
gages or  existing  certificates  of  mortgage  entered  in  it 
(11.)  If  default  is  made  in  the  production  of  the  certificates 
mentioned  in  the  last  rule,  the  unqualified  purchaser  is  to 
be  considered  by  British  law  as  having  acquired  no  title 
to  or  interest  in  the  ship ;  and  the  person  upon  whose 
application  such  certificate  was  granted,  and  the  persons 
exercising  the  power,  are  each  liable  to  a  penalty  not 
exceeding  lOOZ. 
Under  the  same  section,  and  sects.  82  and  83,  it  is  provided 
that  the  certificates,  if  not  used,  must  be  given  up  to  be  can- 
celled ;  the  Commissioners  of  Customs  may,  in  cases  in  which 
the  certificates  are  lost  or  obliterated,  direct  the  issuing  of  new 
certificates ;  and  the  owners  may,  in  certain  cases,  by  an  instru- 
ment in  a  form  provided  by  the  act  (iw),  authorize  the  registrars 
to  give  notice  that  the  certificate  is  revoked. 

Sales  of  vessels  are  firequently  conducted,  in  the  absence  of 
Sale  by  agent,   the  owner,  by  brokers  (n)  or  agents.     Their  authority,  even  if 

it  is  given  by  a  power  of  attorney,  is,  according  to  the  ordinary 
rule,  revoked  by  the  death  of  the  owner  (o). 


Bankruptcy  of       In  Ordinary  cases  of  sale,  if  the  ship  is  in  port,  she  should,  in 
ag^Mt  vendor,  order  to  convey  an  indefeasible  title,  be  actually  delivered  to 

the  purchaser,  since,  if  she  is  allowed  to  remain  in  the  posses- 
sion of  the  vendor,  she  would  pass  to  his  assignees,  should  he 
become  a  bankrupt,  as  being  in  his  order  and  disposition  (p),  or 


(m)  See  pott,  Appendix,  p.  cclxvi. 

(n)  Ship  brokers  are  persons  em- 
ployed in  the  procuring  of  freight  and 
passengers  for  ships.  With  respect  to 
their  remuneration,  see  Hill  y.  KUehing, 
3  C.  B.  299 ;  and  pott.  Chap.  VI.  Part  I. 
By  an  order  of  the  Commissioners  of 
Customs,  their  officers  are  not  allowed 
to  act  as  brokers.  A  ship  broker  or 
agent  is  not  within  the  acts  for  the  regu- 
lation of  brokers  in  the  city  of  London. 
Gibbofu  y.  Bule,  4  Bing.  801. 


(o)  Walton  V.  King,  1  Stark.  121; 
4  Camp.  272. 

(/))  Stephent  v.  Sole,  1  Yes.  352.  Where 
at  the  time  of  the  sale  the  ship  is  at  sea, 
immediate  delivery  being  impossible,  it 
is  sufficient  if  the  bill  of  sale  is  delivered 
to  the  purchaser,  provided  that  he  takes 
possession  of  the  ship  upon  her  arrival 
in  port.  Broum  v.  Heathcote,  1  A  tk.  160 ; 
Ex  parte  Matthewt,  2  Yes.  sen.  272; 
Atkinton  v.  Mating,  2  T.  R.  462. 
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should  an  execution  issue  upon  a  judgment  against  him,  the 
sale  might  possibly  be  held  void  under  the  13  Eliz.  c.  5{q), 
We  shall  see,  however,  that  mortgages  which  are  duly  registered 
are  not  affected  by  the  bankruptcy  of  the  mortgagor,  although 
the  ship  may  at  the  time  be  in  his  order  and  disposition  (r). 

Questions  of  considerable  nicety  often  arise  as  to  the  time  When  pro- 
when  the  property  in  vessels  which  are  buUding  vests  in  the  P*"^  I— 
person  for  whom  they  are  being  built.  The  determination  of 
this  point  must  depend  upon  the  intention  of  the  parties,  as 
evidenced  by  the  terms  of  the  particular  contract  under  which 
the  vessel  is  built.  In  the  ordinary  case  of  a  contract  to  build 
a  ship,  the  subject-matter  of  the  contract  not  being  in  existence, 
the  vendee  acquires  no  property  in  it  until  it  is  finished,  and 
actually  or  constructively  delivered  («).  But  where,  by  the 
terms  of  the  contract,  a  superintendent  is  employed  by  the 
vendee  to  overlook  the  building,  and  the  price  is  to  be  paid  by 
instalments,  which  are  regulated  by  particular  stages  in  the  pro- 
gress of  the  work,  so  that  the  vendee  may  be  said  to  appropriate 
the  different  portions  of  the  ship  as  they  are  fi'om  time  to  time 
completed,  the  property  in  those  portions  vests  in  him  as  soon 
as  each  instalment  is  paid(<).  The  mere  fiujt  of  the  ship  being 
one-third  built  at  the  time  of  the  making  of  the  contract  has 
been  held  not  to  have  this  effect  (t^).  In  all  these  cases  the 
question  is  one  of  fact  rather  than  of  law ;  namely,  what  was 
the  intention  of  the  parties,  as  evidenced  by  their  contract  and 
the  surrounding  circumstances  {x).  In  two  modem  decisions  a 
distinction  was  drawn,  based  upon  the  facts  of  the  cases  and 
nature  of  the  contracts,  between  the  ship  herself,  and  certain 
materials  which,  although  selected  and  prepared,  had  never  been 
actually  attached  to  her;  it  being  held,  that  the  former  did  and. 
the  latter  did  not  vest  in  the  vendee  (j/). 


<?)  Per  Abbott,  C.  J.,  and  Bay  ley, 
J.,  in  Robinson  y.  Bi*DonneU,  2  B.  &  A. 

(r)  See  12  &  13  Vict.  c.  106.  s.  225; 
M.  S.  Act,  1854,  8.  72,  and  p<w/,  p.  36. 

(«)  Mucklow  V.  Mangles,  1  Taunt.  318. 
See  an  instance  of  a  constructive  deli- 
very, Carruthers  ▼.  Payne,  5  Bing.  270. 

(/)  Woods  V.  Russell,  5  B.  &  A.  942  ; 
Ottrke  T.  Spence,  4  A.  &  £.  448.  As  to 
what  amounts  to  an  appropriation,  see 


Goss  V.  Quintov,  3  M.  &  G.  825  ;  fVilkins 
V.  Bromhead,  6  M.  &  G.  963.  Wood  v. 
BeU,  5  E.  &  B.  772 ;  S.  C.  in  error,  6  E. 
&  B.  355,  and  the  cases  cited  above. 

(tt)  Laidler  v.  Burlinson,  2  M.  &  W. 
602. 

(x)  See  Reidv,  Fairbanks,  13  C.  B. 
692,  and  the  judgment  of  the  Court  in 
Wood  V.  Bell,  5  E.  &  B.  772. 

(y)  Baker  v.  Gray,  17  C.  B.  462; 
Wood  V.  Bell,  6  £.  &  B.  855. 
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Warranty  on 
sale. 


What  passes 
on  sale. 


The  simple  bargain  and  sale  of  a  ship  does  not  imply  any 
contract  that  she  is  seaworthy^  or  in  a  serviceable  condition.  A 
conveyance  of  a  ship^  whilst  at  sea^  was  therefore  held  to  be 
satisfied^  although^  at  the  time  of  the  sale^  she  had  been  so  much 
injured  as  to  be  totally  lost  within  the  meaning  of  a  policy  of 
insurance  (jr).  Where,  however,  a  person  agrees  to  build  or 
complete  a  vessel  for  a  purchaser,  she  must,  in  order  that  the 
contract  may  be  complied  with,  be  reasonably  fit  for  the  service 
for  which  she  was  ordered,  and  for  which,  in  the  contemplation 
of  both  parties,  she  was  intended  (a). 

Where  there  are  any  special  terms  or  warranties  in  the  con- 
tract of  sale,  the  rights  of  the  parties  must  depend  upon  the  cir- 
ciunstances  of  each  particular  case  (ft).     So  on  the  sale  of  a  ship. 


(s)  Barr  v.  Gibsou,  8  M.  &  W.  890 ; 
Schtost  V.  Herioty  14  C.  B.,  N.  S.  59. 

(a)  Shepherd  v.  Pybutf  3  M.  &  G.  868. 
These  are  only  instances  of  the  general 
rule,  that  on  the  sale  of  an  existing 
chattel  of  a  particular  kind,  the  terms 
of  the  contract  are  satisfied  if  it  is  of 
that  kind,  since  there  is,  in  this  case, 
no  implied  warranty  as  to  its  quality, 
condition  or  fitness  for  any  particular 
purpose.  Parkinson  v.  Lee^  2  East,  814 ; 
Bttdd  V.  Fairmaner,  8  Bing.  48  ;  Chan- 
ter V.  Hopkins,  4  M.  &  W.  899.  Where 
bowcTer  an  article  is  ordered  for  a  par- 
ticular purpose,  and  is  made  by  or  un< 
der  the  directions  of  the  vendor,  the 
Contract  is  not  complied  with  unless  it 
will  answer  such  purpose.  Broum  v. 
Edgington,  2  M.  &  6.  279.  See  also 
Gray  v.  Cox,  4  B.  &  C.  108 ;  Ollivant  v. 
Bayley^  5  Q.  B.  288 ;  Parson  v.  Sexton, 
4  C.  B.  899.  There  is  another  class  of 
cases  in  which  the  contract  is  not  silent, 
but  the  difficulty  is  to  ascertain  whether 
the  terms  used  amount  to  a  warranty, 
or  only  to  a  mere  description.  See 
Budd  V.  Fairmaner^  uhi  sup, 

(&)  Where  a  ship  was  sold  **with  all 
faults,**  Lord  Kenyon  held  that  the 
vendor  was  still  bound  to  disclose  la- 
tent defects  known  to  him.  Mellish  v. 
Motteux,  Peake,  115.  In  Baglehole  v. 
Walters,  3  Camp.  154,  Lord  Ellen- 
borough  dissented  from  that  decision, 
holding  that  in  the  absence  of  fraud, 
the  vendor  was  protected  by  the  stipu- 
lation. This  case  was  recognized  and 
acted  on  in  Pickering  v.  Dowson,  4 
Taunt  779.  But  even  these  words  will 
not  protect  a  vendor  if  there  is  a  special 


description  of  the  vessel  in  the  terms  of 
sale,  which  would  confine  their  meaning 
to  all  faults  which  a  ship  answering  that 
description  may  have.     Shepherd  v.  Kain, 

5  B.  &  A.  240.  In  Taylor  v.  Bullen,  5 
Ex.  779,  however,  a  ship  having  been 
advertised  as  A  1,  teak-built,  was  sold 
by  a  contract,  stating  that  she  was  to 
be  bought  and  sold  agreeably  to  an  in- 
ventory annexed,  which  also  described 
her  as  a  teak- built  ship,  but  concluded 
"  the  vessel,  &c.  to  be  taken  with  all 
faults  as  they  now  lie,  without  any  al- 
lowance for  deficiency,  &c.,  or  any  de- 
feet  or  error  whatever,"  The  ship  turn- 
ing out  to  be  neither  A  1,  nor  teak- 
builty  it  was  held  that  there  was  no 
warranty.  The  words  *'  with  all  faults,*  * 
will  not  avail  to  protect  the  vendor,  if 
means  are  taken  fraudulently  to  conceal 
the  defects,  or  a  fraudulent  description 
is  given  at  the  time  of  the  sale.  Schnei- 
der v.  Heath,  3  Camp.  505.  Where  ne- 
gotiations  occur  between  parties  re- 
specting the  sale  of  a  ship,  the  vendor 
is  only  bound  by  representations  con- 
tained in  the  ultimate  contract.  See 
per  Chambre,  J.,  in  Pickering  v.  Dowson, 
4  Taunt  786;  Kain  v.  Old,  2  B.  &  C. 
627 ;  Freeman  v.  Baker,  6  B,&  Ad.  797. 
It  is  otherwise,  however,  in  the  case  of 
a  fraudulent  misrepresentation  (that  is 
to  say,  a  representation  false  to  the 
knowledge  of  the  party  making  it),  by 
which  the  vendee  is  induced  to  enter 
into  the  contract.  JVright  v.  Crookes,  2 
S.  N.  R.  685 ;  Moens  v.  Heyworth,  10 
M.  &  W.  147 ;  Taylor  v.  Jshton,  11  M. 

6  W.  401 ;  Ortnrod  v.  Huth,  14  M.  &  W. 
651 ;  Thorn  v.  Bigland,  8  Exch.  725. 
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what  passes  to  the  vendee^  in  addition  to  the  vessel  itself^  will 
depend  upon  the  terms  of  the  particular  contract  (c).  If  it  is 
intended  to  include  boats^  they  should  be  mentioned^  since  it  has 
been  said  that  bj  the  words  ^^  tackle>  furniture^  apparel^  and  all 
other  her  instruments  thereunto  belonging,"  they  are  not  trans- 
ferred (rf).  Nor  is  ballast  part  of  the  furniture  of  a  8hip(«) ; 
and  it  has  been  held,  that  under  the  words  ^^  stores,  tackle, 
apparel,  &c.,"  kintlage  does  not  pass  (/).  But  under  an  assign- 
ment of  '^  all  the  appendages  and  appurtenances"  of  a  ship,  her 
chronometer  is  included  (g),  A  transfer  of  a  share  of  a  ship 
passes  the  corresponding  share  in  the  freight  under  an  existing 
charter-party,  wSout  the  mention  of  the  word  freight,  for  th! 
right  to  freight  is  incidental  to  the  ownership  of  the*  vessel 
which  earns  it  (A). 

» 

We  will  next  consider  title  by  mortgage.     Before  the  Ke-  Mortgage. 
gistry  Acts,  vessels  might  be  mortgaged  in  the  same  manner  as 
other  chattels ;  these  acts  have,  however,  from  time  to  time, 
made  further  conditions  necessary  to  the  existence  of  a  complete 
title  by  mortgage  (i). 


(c)  The  decisions  as  to  what  is  co- 
vered by  policies  of  insurance  have 
some  bearing  on  this  question ;  see  post, 
Chap.  VII. 

(d)  MoUoy,  B.  2,  c.  1,  s.  8. 

(ej  lb. ;  Kynier'i  Case,  1  Leon.  46. 

(/)  Lano  V.  NeaU,  2  Stark.  105. 

{g)  Langton  v.  Norton,  11  L.  J.,  N.  S., 
Chanc.  299.  In  Woods  v.  Russell,  6  B. 
&  A.  942,  a  rudder  made  and  cordage 
bought  by  a  ship-builder,  specifically 
for  a  ship,  were  held  to  pass  with  the 
ship  to  the  vendee  as  against  the  assig- 
nees of  the  builder  who  had  become 
bankrupt;  see  also  Goes  v.  Quinton,  8 
M.  &  G.  825 ;  Wood  v.  Bell,  5  £.  &  B. 
772,  and  post,  p.  56,  note  (u). 

(A)  Lindsay  v.  Gibbsy  22  Beav.  522. 
See  as  to  the  liabilities  which  attach  to 
the  vendee.  The  Nymph,  1  Swab.  Adm. 
Rep.  86.  As  to  the  effect  of  imperfect 
registration  on  a  mortgage,  see  iHckm- 
son  V.  Kitchen,  8  E.  &  B.  789 ;  and  as  to 
the  mortgage  of  an  unfinished  ship  and 
its  subsequent  registration,  see  Bell  v. 
Bank  of  London,  8  H.  &  N.  780. 

(I)  Under  Lord  Liverpool's  Act,  26 
Geo.  8,  c  60,  it  was  long  a  question 
whether  an  owner  could  mortgage  a 
ship,  retaining  in  himself  the  equity  of 
redemption,  or  whether  a  compliance 
with  the  forms  of  that  act  did  not  ne- 

M.P. 


cessarily  transfer  the  whole  interest. 
Since  the  passing  of  the  later  Registry 
Acts,  beginning  with  6  Geo.  4,  c  110, 
the  decisions  upon  this  question  have 
become  mere  matter  of  history.  The 
following  summary  of  them  is  given  by 
Mr.  Chancellor  Kent : — **  The  language, 
in  many  of  the  cases,  as  that  of  Lord 
Eldon,  who  scattered  ambiguas  voces  to 
that  effect  in  Curtis  v.  Perry,  6  Vesey, 
789 ;  Campbell  v.  Stein,  6  Dow.  P.  C. 
116;  Ex  parte  Yallop,  15  Yes.  60;  Ex 
parte  Houghton,  17  Ves.  251 ;  Diron  v. 
Etoart,  8  Mer.  833,  was  in  favour  of  the 
conclusion  that  there  could  be  no  equit- 
able ownership  of  a  ship,  distinct  horn 
the  legal  title,  and  that  upon  a  transfer 
under  the  forms  of  the  Registry  Acts, 
the  ship  becomes  the  absolute  property 
of  the  intended  mortgagee,  and  that  the 
terms  and  the  policy  of  the  Registry 
Acts  were  incompatible  with  the  exist- 
ence of  any  equity  of  redemption.  But 
these  opinions,  or  dicta,  have  been  met 
by  a  series  of  adjudications,  which  as- 
sume the  law  to  be  otherwise,  and  that 
the  Registry  Acts  related  only  to  trans- 
actions  between  vendor  and  vendee,  and 
to  cases  of  real  ownership ;  and  that  an 
equitable  interest  in  a  ship  might  exist 
by  operation  of  law,  and  by  the  contract 
of  the  parties,  distinct  from  the  legal 
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The  Registry  Act,  which  was  in  force  at  the  time  of  the 
passing  of  the  Merchant  Shipping  Act,  1854,  namely,  the 
8  &  9  Vict.  c.  89,  provided  for  the  transfer  by  way  of  mort- 
gage, as  well  as  for  the  sale  of  ships  (k) ;  and  it  was  held  under 
this  act  that,  unless  its  provisions  in  these  respects  were  com- 
plied with,  there  could  be  no  equitable  title  to  a  vessel  (Z). 


Requirements 
of  Merchant 
Shipping  Act 
on  mortgage. 


The  Merchant  Shipping  Act,  1854,  contained,  however, 
different  provisions  on  this  head,  and  for  the  first  time  pre- 
scribed a  form  of  mortgage,  which  did  not  purport  actually  to 
transfer  the  ship.  This  statute  excluded  &om  the  register  all 
notice  of  trusts,  express,  implied  or  constructive,  and  declared 
that,  subject  to  any  rights  and  powers  appearing  by  the  register 
book  to  be  vested  in  any  other  person,  the  registered  owner 
should  have  power  absolutely  to  dispose  of  the  ship  under  the 
provisions  of  the  act  (tw). 

The  effect  of  this  statute  was  held  to  be  that  it  was  essential 
that  the  mortgage  of  a  ship  should  be  accompanied  by  the 
formalities  mentioned  in  the  act ;  and  that  even  in  a  Court  of 
Equity  no  effect  could  be  given  to  an  unregistered  contract  to 
assign  a  ship  as  a  security  for  money  due  (n). 

The  Merchant  Shipping  Act  Amendment  Act,  1862  (o), 
provides,  however,  with  reference  to  the  Merchant  Shipping 
Act,  1854,  that  the  expression  "  beneficial  interest,"  whenever 
used   in  the  second  part  of  that  act,   shall  include  interests 


estate :  and  that  notwithstanding  the 
positive  and  absolute  terms  of  the  in- 
dorsement upon  the  certificate  of  re- 
gister, a  mortgage  of  a  ship  is  good  and 
valid  according  to  the  law  as  it  existed 
before  the  Registry  Acts,  provided  the 
requisites  of  the  statutes  be  complied 
with.  Mair  v.  Gletmie,  4  M.  &  S.  240 ; 
Robinson  v.  Maedonnellt  5  lb.  228;  Hay 
V.  Fairbaimf  2  B.  &  A.  193  ;  Monkhouse 
V.  Hay,  2  B.  &  B.  1 14.  The  opinion  of 
Sir  Thomas  Plumer  in  Thompson  v. 
Smithy  1  Madd.  Ch.  Rep.  395,  contained 
a  very  clear  and  masterly  vindication  of 
the  validity  of  the  mortgage  of  a  ship 
consistently  with  the  preservation  of  the 
forms  of  the  Registry  Acts."  3  Kent 
Comm.  147.  Under  the  M.  S.  Act, 
1854,  it  is  expressly  provided,  that  re- 
gistered mortgagees  are,  notwithstand* 
ing  notice,  to  rank  according  to  the 
pnority  of  the  registration  of  their  se- 
curities. See  sect  69. 
(A)  See  8  fir  9  Vict.  c.  89,  s.  45.  Under 


this  statute,  the  same  form  of  transfer 
might  be  used  in  the  case  of  a  mortgage 
as  in  that  of  a  sale,  a  statement  being 
added  to  the  entry  in  the  book  of  regis- 
try, and  also  to  the  indorsement  on  the 
certificate  of  registry,  that  the  transfer 
was  made  only  by  way  of  mortgage. 

(/)  See  Davenport  ^9.  Whitmoref2  Myl. 
&  C.  177 ;  Langton  v.  Norton,  5  Beav. 
9 ;  Follett  v.  Delaney,  2  De  G.  &  S.  285. 
In  Hughes  v.  Morris,  2  De  G.,  Mac.  & 
Gor.  349,  the  Court  of  Appeal  in  Chan- 
cery approved  of  these  decisions,  and 
declined  to  enforce  the  specific  perform- 
ance of  a  contract  for  sale  of  shares  in 
a  ship,  although  it  did  not  affect  to 
transfer  the  shares,  but  was  only  exe- 
cutory. And  see  Duncan  v.  Tindalf  13 
C.  B.  258. 

(m)  M.  S.  Act,  1854,  s.  43. 

(n)  The  Liverpool  Borough  Bank  v. 
Turner,  1  Jo.  &  H.  159;  S.  C,  on 
appeal,  30  L.  J.,  Chanc.  379. 

(o)  25  fie  26  Vict.  c.  63,  s.  3. 
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arising  under  contract  and  other  equitable  interests ;  and  that 
the  intention  of  the  act  was,  that,  without  prejudice  to  its 
provisions  for  preventing  notice  of  trusts  from  being  entered  in 
the  register  book  or  received  by  the  registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of  giving  receipts  con- 
ferred by  it  on  registered  owners  and  mortgagees,  and  without 
prejudice  to  the  provisions  contained  in  it  relating  to  the 
exclusion  of  unqualified  persons  from  the  ownership  of  British 
ships,  equities  might  be  enforced  against  owners  and  mort- 
gagees of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced  against  them  in  respect  of 
any  other  personal  property  (/?). 

The  statutory  provisions  now  in  force  with  respect  to  mort- 
gages are  as  follows : — 

The  Merchant  Shipping  Act,  1854,  enacts,  by  sect.  66 y  that 
a  registered  ship  or  share  may  be  made  a  security  for  a  loan  or 
other  valuable  consideration.  The  instrument  creating  such 
security,  which  is  termed  in  the  act  a  "  mortgage,"  must  be  in 
a  form  prescribed  by  the  act  (q),  or  as  near  thereto  as  circum- 
stances permit ;  and  on  its  production  the  registrar  of  the  port 
at  which  the  ship  is  re^stered  must  record  it  in  the  register 
book  (r). 

By  sect.  67,  every  mortgage  must  be  recorded  by  the  regis- 
trar in  the  order  of  time  in  which  it  is  produced  to  him  for  that 
purpose ;  and  he  must,  by  memorandum  under  his  hand,  notify 
on  the  instrument  of  mortgage  that  it  has  been  recorded  by 
him,  stating  the  date  and  hour  of  such  record. 

By  sect.  68,  whenever  any  registered  mortgage  has  been  dis- 
charged, the  registrar  must,  on  the  production  of  the  mortgage 
deed,  with  a  receipt  for  the  mortgage  money  indorsed  thereon, 
duly  signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  the  mortgage  has  been  discharged.  Upon  this 
entry  being  made,  the  estate,  if  any,  which  passed  to  the  mort^ 

(p)  Where  a  registered  mortgagee  of  mortgage  without  an  express  order  from 

a  ship  deposited  with  a  creditor  the  in-  the  Commissioners  of  Customs.     See 

■trument  of  mortgage,  and  afterwards  18  &  19  Vict,  c  91,  s.  11,  and  ante, 

became  bankrupt,  it  was  held  that  this  p.  22,  n.  (6). 

deposit  took  the  ship  out  of  the  order  (r)  This  section  does  not  prevent  the 

and  disposition  of  the  bankrupt  and  owner  of  a  ship,  who  has  execnted  an 

constituted   the  creditor  an  equitable  absolute  transfer  of  his  interest  in  her, 

mortgagee  of  the  ship.    Lacon  v.  Liffen,  from  showing  that  the  real  intention  was 

82  L.  J.,  Chanc.  25.  to  give  to  the  transferee  only  a  security, 

(q)  See  Form,  App.  p.  cclxi.    If  the  by  way  of  mortgage,  for  an  advance  of 

prescribed  form  is  not  adhered  to,  the  money.     Ward  v.  Beck,  18  C.  B.,  N.  S. 

registrars  are  not  obliged  to  record  the  668. 
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gagee  yests  in  the  same  person  or  persons  in  whom  the  same 
wouldj  having  regard  to  intervening  acts  and  circumstances, 
have  vested  if  no  such  mortgage  had  ever  been  made. 

Priority  of  By  sect.  69,  if  there  is  more  than  one  mortgage  registered  of 

mortgagees.  ^j^^  same  ship  or  share,  the  mortgagees,  notwithstanding  any 
express,  implied  or  constructive  notice,  are  entitled  to  priority 
one  over  the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  register  books,  and  not  according  to  the 
date  of  the  instrument  itself  («). 

Sect.  70  provides,  that  a  mortgagee  shall  not  by  reason  of 
his  mortgage  be  deemed  to  be  the  owner  of  a  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  such  owner, 
except  in  so  &r  as  may  be  necessary  for  making  the  ship  or 
share  available  as  a  security  for  the  mortgage  debt  {t). 

In  construing  this  section,  it  has  been  held  that  a  mortgagor 
who  remains  in  the  ostensible  ownership  of  the  ship  may  confer 
a  right  of  lien  against  her  for  necessary  repairs  (u). 

By  sect.  71,  every  registered  mortgagee  has  power  absolutely 
to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  regis- 
tered, and  to  give  effectual  receipts  for  the  purchase-money. 
If,  however,  there  are  more  persons  than  one  registered  as 
mortgagees  of  the  same  ship  or  share,  no  subsequent  mortgagee 
may,  except  under  the  order  of  some  Court  capable  of  taking 
cognizance  of  such  matters,  sell  it  without  the  concurrence  of 
every  prior  mortgagee. 

Bankruptcy  or  By  sect,  72  of  the  Merchant  Shipping  Act,  1854,  a  registered 
mortgagor  mortgage  of  any  ship  or  share  is  not  affected  by  any  act  of 
bankruptcy  committed  by  the  mortgagor  after  the  date  of  the 
record  of  the  mortgage,  notwithstanding  the  mortgagor  at  the 
time  of  his  becoming  bankrupt  may  have  in  his  possession  and 
disposition  and  be  reputed  owner  of  the  ship  or  share  thereof. 
The  mortgage  is  also  to  be  preferred  to  any  right,  claim  or 
interest  in  the  ship  or  any  share  thereof  which  may  belong  to 
the  assignees  of  the  bankrupt. 

(t)  As  to  the  priority  of  mortgagees  mortgagee,  but  to  protect  him  against 

under  the  system  of  registry  adopted  claims  for  which  he  might  otherwise  be 

before  the  present  act,  see  Ex  parte  liable  as  owner  in  possession.    Dickin' 

Jmut,  2  Tyr.  671 ;  S,  C,  2  C.  &  J.  513.  ton  v.  Kitchen,  8  E.  &  B.  789. 

(0  The  effect  of  this  section  is,  not  (u)  mUiams  Y.JlUup,  lOC.B.,  N.  S. 

to  limit  the  common  law  rights  of  a  417. 
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Mortgages^  when  duly  registered,  were  expressly  excepted 
fix>m  the  effect  of  the  reputed  ownership  clauses  contained  in 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  72 ;  and  the  Bankrupt 
Law  Consolidation  Act,  12  &  13  Vict.  c.  106,  s.  125  (x),  con- 
tinues the  exception. 

By  sect.  73  of  the  Merchant  Shipping  Act,  1854,  a  registered  Transfer  of 
■ii<>rt«i>ge  <>f  a  >Up  or  diaie  iiiaT  be  tnuirferred  to  UT  person. '"'''■'^ 
The  taL»e.t  oL*^  U»  .rife  »««  be  i.  .  uj^ 
by  the  act  (^),  and  on  its  production  the  registrar  must  enter  in 
the  register  book  the  name  of  the  transferee  as  mortgagee  of  the 
ship  or  shares  therein  mentioned,  and  by  memorandum  under 
his  hand,  record  on  the  instrument  of  transfer  that  the  same  has 
been  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

By  sect.  74,  if  the  interest  of  any  mortgagee  in  a  ship  or 
share  becomes  transmitted  in  consequence  of  death,  bankruptcy 
or  insolvency,  or  in  consequence  of  the  marriage  of  a  female 
mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer 
according  to  the  provisions  of  the  act,  the  transmission  must  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  in- 
terest has  been  transmitted,  made  in  the  specified  form  (z),  and 
containing  a  statement  describing  the  maimer  in  which,  and  the 
party  to  whom,  such  property  has  been  transmitted.  This  de- 
claration must  be  made  and  subscribed,  if  the  declarant  resides 
at  or  within  five  miles  of  the  custom  house  of  the  port  of  regis- 
try, in  the  presence  of  the  registrar,  but  if  beyond  that  distance 
in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace, 
and  must  be  accompanied  by  the  same  evidence  as  is  required 
to  authenticate  a  corresponding  transmission  of  property  firom 
one  registered  owner  to  another  (a). 

By  sect.  75,  the  registrar,  upon  the  receipt  of  this  declaration 
and  the  production  of  the  evidence,  must  enter  the  name  of  the 
person  or  persons  entitled  under  such  transmission  in  the  regis- 


(x)  See  Robifuon  y.  MeDonnellf  5  M. 
ft  S.  228  :  Hay  v.  Fairbairn,  2  B.  &  A. 
193  i  S.ain  error,  2  B.  &  B.  114 ;  £x 
ptarU  Burns,  1  Jac.  &  W.  S78 ;  Kirkky 
T.  Hodgton,  1  B.  &  C.  5%S,  which  were 
decided  upon  the  repealed  Bankrupt 
Acts.  In  Campbell  v.  Thompton,  2  Hare, 
140,  where  a  mortgagee  had  omitted  to 
procure  an  indorsement  within  thirty 
days  after  the  return  of  the  vessel,  and 
the  owner   had   subsequently  become 


bankrupt,  it  was  decided  that  the  former 
had  no  equity  distirict  from  bis  legal 
rights  to  restrain  the  sale  of  the  ship  by 
the  assignee.  See  also  Douglas  v.  Rus- 
sell,  4  Sim.  524,  and  Lacon  y.  Liffen,  32 
L.  J.,  Chanc  25, 

(y)  See  Form,  App.,  p.  cclxi. 

(s)  See  Form,  App.,  pp.  cclzvii-* 
cclxiz. 

(a)  See  ante,  p.  23. 
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ter  book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in 
respect  of  which  such  transmission  has  taken  place. 

By  the  Admiralty  Court  Act,  1861  (6),  sect.  11,  jurisdiction 
is  given  to  the  Court  of  Admiralty  over  any  claim  in  respfect  of 
any  mortgage  duly  registered  under  the  Merchant  Shipping 
Act,  1854,  whether  the  ship  or  the  proceeds  thereof  be  under 
arrest  of  the  Court  or  not. 

The  mortgagee,  having  only  a  limited  interest  in  the  ship, 
cannot  on  his  own  account  insure  for  an  amount  beyond  that 
interest  (c).  If  he  is  in  possession  he  is  entitled  to  the  use  of 
the  8hip(rf).  He  is  also  entitled  to  freight  accruing  sub- 
sequently to  the  mortgage,  if  he  takes  possession  of  the  vessel 
during  the  voyage  (e),  but  not  otherwise  (/).  It  will  suffice  if 
he  takes  possession  after  the  ship  has  arrived  in  dock,  but  before 
the  cargo  is  delivered,  as  until  then  the  right  to  freight  does  not 
in  ordinary  cases  accrue  (g).  Where  a  mortgagee  took  with 
notice  of  a  charter-party  entered  into  by  the  mortgagor,  the 
Lords  Justices  granted  an  injunction,  restraining  the  mortgagee 
from  exercising  a  power  of  sale  in  such  a  manner  as  to  interfere 
with  the  rights  of  the  charterer  (A). 

The  judgment  creditor  of  a  mortgagor,  who  is  the  registered 
owner  of  a  ship,  cannot  take  her  in  execution  as  against  the 
mortgagee,  for  this  would  defeat  the  right  of  the  mortgagee  to 
make  the  ship  available  as  a  security  for  his  debt  (i). 

Deposit  of  cer-       It  only  remains  to  add  that  the  provisions  of  the  Registry 
u  cate.  Acts  do  not  apply  to  a  mere  deposit  of  the  certificate  to  secure 

advances,  so  as  to  prevent  a  person  with  whom  it  has  been 

pledged  from  having  a  lien  upon  it  (A). 


(6)  24Vict.  c.  10,  8.  n. 

(e)  Irving  v.  Bickardion,  2  B.  &  Ad. 
198.  The  mortgagor  has  an  insurable 
interest  to  the  extent  of  the  full  value. 
Alston  V.  Campbell,  4  Brown  P.  C.  476. 

{d)  De  Mattos  ▼.  Gibson,  80  L.  J., 
Chanc.  145. 

(e)  Dean  y.McGhie,  4  Bing.  45 ;  Kers- 
will  V.  Bishop,  2  Tyr.  602 ;  S.  C,  2  C. 
&  J.  529.  See  also  Broum  v.  North, 
8  Exch.  1,  where  the  ship,  with  all  her 
freight  and  earnings,  was  mortffaged, 
and  Alexander  v.  Simms,  5  De  G.,  M. 
&  G.  57. 

(/)  Gardner  v.  Cazenove,  1  H.  &  N. 
428 ;  Langton  v.  Norton,  5  Beay.  22, 
and  Willis  y.  Palmer,  7  C.  B.,  N.  S.  340. 


An  assignment  of  the  ship  passes  the 
right  to  the  freight  then  in  progress  of 
being  earned,  so  that  a  subsequent  as- 
signee of  the  freight  takes  nothing,  be- 
cause the  freight  appertains  to  the  ship. 
See  Morrison  v.  Parsons^  2  Taunt  407, 
and  the  judgment  in  Willis  v.  Palmer, 

{g)  Cato  y.  Irving,  5  De  G.  &  S.  210. 

(A)  De  Mattos  v.  Gibson,  4  De  G.  & 
J.  276.  The  injunction  was  dissolved 
at  the  hearing. 

(t)  Dickinson  v.  Kitchen,  8  E.  &  B. 
789. 

(ft)  Mestaer  v.  Atkins,  5  Taunt.  881  ; 
Bowen  v.  Fox,  10  B.  &  C.  41 ;  Clarke  v. 
Batters,  1  K.  &  J.  242. 
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We  have  already  mentioned  the  powers  conferred  by  the  Certificates  of 
Merchant  Shipping  Act,  1854,  with  reference  to  certificates  of  "^'^flW** 
8ale(/).     Powers  in  many  respects  similar,  but  which  may  be 
exercised  not  only  with  respect  to  the  whole  ship,  but  also  with 
respect  to  any  share,  are  also  given  by  the  statute  in  cases  of 
mortgage. 

Sect.  76  provides  for  the  granting  by  the  registrars  of  certifi- 
cates of  mortgage  to  any  registered  owner  desirous  of  disposing 
of  his  interest  at  any  place  out  of  the  country  or  possession 
where  the  ship  is  registered,  in  the  same  way  and  upon  the  same 
particulars  being  furnished  as  in  cases  of  intended  sale  (m).  In 
cases  of  mortgage,  however,  the  maximum  amount  of  the  charge 
to  be  created  must,  if  fixed,  be  stated. 

By  sect.  79,  the  certificates  of  mortgage  must  be  in  a  form 
given  by  the  statute  (n),  and  by  sect.  80,  the  following  rules  are 
laid  down  with  respect  to  them  by  the  statute : — 

(1.)  The  power  must  be  exercised  in  conformity  with  the 

directions  contained  in  the  certificate. 
(2.)  A  record  of  every  mortgage  made  under  it  must  be  in- 
dorsed on  it  by  a  registrar  or  British  consular  officer. 
(3.)  No  mortgage  bon&  fide  made  under  it  can  be  impeached 
by  reason  of  the  person  by  whom  the  power  was  given 
dying  before  the  making  of  the  mortgage. 
(4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which  the  power  is  to  be  exercised,  no 
mortgage  bona  fide  made  to  a  mortgagee  without  notice 
can  be  impeached  by  reason  of  the  bankruptcy  or  insol- 
vency of  the  person  by  whom  the  power  was  given. 
(5.)  Every  mortgage  registered  on  the  certificate  in  the 
manner  required  by  the  act  has  priority  over  all  mort- 
gages of  the  same  ship  or  share  created  subsequently  to 
the  date  of  the  entry  of  the  certificate  in  the  register 
book;    and  if  there  be  more  mortgages  than  one  so 
indorsed,  the  mortgagees  claiming  under  them  are  en- 
titled to  priority  according  to  the  date  at  which  a  record 
of  each  instrument  is  indorsed  on  the  certificate,  and  not 
according  to  the  date  of  the  instrument  creating  the 
mortgage,  notwithstanding  any  express,  implied  or  con- 
structive notice. 
(6.)  Subject  to  these  rules,  every  mortgagee  whose  mortgage 

(0  jinte,  p.  28.  (m)  Jnie,  p.  28.  (n)  See  Form,  App.,  p.  cclxv. 


40 


TITLE  TO  MERCHANT  SHIPPING. 


Capture. 


By  pirates. 


is  registered  on  the  certificate  has  the  same  rights  and 
powers^  and  is  subject  to  the  same  liabilities^  as  if  his 
mortgage  had  been  registered  in  the  register  book  instead 
of  on  the  certificate. 

(7.)  The  discharge  of  any  mortgage  registered  on  the  certifi- 
cate may  be  indorsed  on  it  by  any  registrar  or  British 
consular  officer^  upon  the  production  of  such  evidence  as 
is  required  by  the  act  to  be  produced  to  the  registrar  on 
the  entry  of  the  discharge  of  a  mortgage  in  the  register 
book ;  and  when  this  is  done^  the  estate^  which  passed  to 
the  mortgagee^  vests  in  the  same  person  in  whom  it 
would  have  vested  if  no  mortgage  had  been  made. 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the 
registrar  by  whom  it  was  granted^  he  must^  after  record- 
ing in  the  register  book^  in  such  manner  as  to  preserve 
its  priority,  any  unsatisfied  mortgage  registered  on  it^ 
cancel  it,  and  enter  the  &ct  of  the  cancellation  in  the 
register  book ;  and  every  certificate  so  cancelled  is  void  (ci). 

The  Admiralty  Court  has  now,  by  sect.  11  of  the  Admiralty 
Court  Act,  1861,  jurisdiction  over  all  claims  in  respect  of 
registered  mortgages. 

Title  by  capture  occurs  when  the  vessel  of  a  foreign  enemy 
is  taken  in  time  of  war,  by  a  ship  belonging  to  a  hostile 
country  (p),  and  is  condenmed  by  a  competent  Court  (y). 

Pirates,  who  have  been  styled  hostes  humani  generisy  are  not 
recognized  by  the  law  of  nations  as  enemies,  so  as  to  entitle 
them  to  the  right  of  captiure  (r),  and  if  ships  or  goods  taken  by 
them  be  brought  into  a  port  of  this  country,  they  ought  to  be 
returned  to  the  owner  («).  The  vessels,  however,  of  any  esta- 
bUshed  government  cannot  be  treated  as  pirates  (Q. 

(o)  It  is  important  to  bear  in  mind, 
that,  by  sect.  100  of  the  M.  S.  Act, 
1854,  all  persons  beneficially  interested 
(otherwise  than  by  way  of  mortgage)  in 
any  ship  or  share  which  is  registered  in 
the  name  of  another  person,  are  made 
liable  to  the  pecuniary  penalties  im- 
posed by  the  statute  or  any  other  sta- 
tute, on  owners  of  ships  and  shares. 

(p)  mison  V.  Forster,  6  Taunt.  25. 

Iq)  Molloy,  B.  1,  c.  2  and  3 ;  JsaU- 
vedoy.  Cambridge^  10  Mod.  77;  Bynk- 
ershoek  Quaest.  Publ.  Juris,  L.  1,  c.  4, 
Lyons  Edit.  1767;  see  also  per  Lord 
Mansfield  in  Gott  v.  Withers,  2  Burr. 
690. 


(r)  Grotius  de  Jur«  Belli  ac  Pacis, 
lib.  3,  c.  9,  s.  16 ;  Molloy,  B.  1,  c.  4. 

(s)  27  Edw.  8,  Stat  2,  c  18 ;  Jenk. 
Cent  165;  Molloy,  B.  1.  c.  4,  s.  22. 
See  also  the  18  &  14  Vict  c.  26,  by 
which  jurisdiction  is  given  to  the  Court 
of  Admiralty  to  adjudicate  on  questions 
arising  from  engagements  with  pirates 
by  Queen's  ships,  or  ships  of  war  be- 
longing to  the  East  India  Company, 
and  to  restore  to  the  owners,  on  pay- 
ment of  salvage,  property  re- taken  from 
pirates. 

(t)  Molloy,  B.  1,  c.  4,  s.  4;  The  He- 
lena, 4  Rob.  8. 
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Capture  is  usuafly  made  by  a  Queen's  ship,  or  by  a  merchant  By  a  Queen's 
vessel  having  letters  of  marque  («),  from  the  sovereign,  or  fight-  chaarvo^' 
ing  in  sel^efence.  It  has  been  doubted  whether  a  private 
vessel  uncommissioned  may  capture  the  ships  of  an  enemy  (x) ; 
the  better  opinion  seems  to  be,  that  uncommissioned  vessels  of 
a  belligerent  state,  although  they  can  acquire  no  private  pro- 
perty in  hostile  ships,  may  at  all  times  capture  them,  without 
being  deemed  by  the  law  of  nations  to  be  pirates  (y).  Such 
seizures  are,  however,  unusual ;  owners  of  vessels  intended  for 
such  service  ordinarily  procuring  letters  of  marque  from  their 
government. 

The  property  in  vessels  or  cargoes  taken  as  prizes  belongs  to  To  whom  pro- 
the  state,  and  no  subject  can  have  any  interest  in  them,  except  ^elongt!  ''"*** 
by  statute,  or  imder  a  grant  from  the  Crown  {z).  The  distri- 
bution of  the  property  in  captured  vessels  taken,  either  by  a 
Queen's  ship  or  by  a  private  vessel  of  this  country,  acting  under 
letters  of  marque,  became  during  the  French  war  the  subject 
of  legislative  enactments  (a) ;  and  during  the  Crimean  war, 
"  The  Prize  Act,  Russia,  1854"  (17  Vict.  c.  18),  was  passed 
for  the  regulation  of  rights  of  prize  and  capture.  This  act 
expired  with  that  war  {b). 


A  £ir  more  important  branch  of  this  subject  is  the  law  and  Condemna- 
practice  of  condemnation,  inasmuch  as  in  time  of  peace,  a  title 
to  vessels  may  be  acquired  by  purchase  in  the  ordinary  course  of 


(«)  These  are  extraordinanr  commis- 
siona  issued,  either  in  time  of  open  war, 
or  in  time  of  peace  after  all  attempts  to 
procure  legal  redress  have  failed,  by  the 
Lords  of  the  Admiralty,  or  the  vice-ad- 
mirals of  a  distant  province,  to  the  com- 
manders of  merchant  ships  authorizing 
reprisak,  for  reparation  of  the  damages 
sustained  by  them  through  enemies  at 
sea ;  they  are  either  tpecial,  to  make  re- 
paration to  individuals,  or  general,  when 
lasued  by  the  government  of  one  state 
against  all  the  subjects  of  another.  See 
1  Beawes,  311 ;  1  Black.  Com.  258.  An 
interesting  account  of  the  extent  to 
which  this  practice  was  formerly  car- 
ried will  be  found  in  Hallam's  Middle 
Ages,  vol.  2,  pp.  390-7. 

(or)  1  Kent  Com.  96;  Lord  Hale's 
Treatise  concerning  the  Customs ;  Harg. 
Law  Tracts,  245. 

(y)  1  Kent  Com.  96. 

(s)  See  YattePs  Law  of  Nations,  bk. 


8,  c.  15,  s.  229;  1  Blackst.  Com.  by 
Christian,  259,  note;  the  judgment  of 
Lord  Stowell  in  The  Elsebe,  5  Rob.  182, 
and  the  judgment  of  Sir  John  Nichol 
in  The  Thetis,  3  Hagg.  231.  It  would 
seem  that  by  the  common  law  goods 
taken  from  an  enemy  belonged  to  the 
captor.  Finch's  Law,  28, 178 ;  12  Mod. 
135;  1  Wils.213. 

(a)  The  statutes  relating  to  prizes 
and  prize  agents  will  be  found  collected 
in  rritcha]^'s  Admiralty  Digest,  tit. 
"Prize:"  the  last  general  act  during 
the  French  war  was  the  56  Geo.  3,  c. 
160,  which  expired  with  that  war. 

(&)  See  also  the  17  Vict  c.  19.  The 
rules  by  which  the  rights  of  England 
and  France,  as  allies,  were  defined  in 
cases  of  this  description  will  be  found 
in  the  17  Vict.  c.  18,  s.  5,  and  the  con- 
vention between  the  two  countries,  dated 
10th  May,  1854. 
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buginess,  the  validity  of  which  may  depend  upon  a  previous  legal 
condemnation  in  time  of  war^  an  official  copy  of  which  con- 
demnation is  required  for  the  purpose  of  registering  as  a  British 
ship  (c).  It  has  been  said>  however^  that  no  title  to  a  captured 
British  ship  can  be  acquired  by  a  subject  of  this  country, 
although  the  sale  to  him  is  subsequent  to  a  legal  condemnation 
by  a  foreign  Court  (rf). 

By  what  Court.  The  proceedings  in  cases  of  prize  being  in  rem,  the  proper 
tribunal  to  condemn  a  captured  vessel  is  the  Admiralty  Court 
of  the  country  of  the  captor,  acting  in  that  country  (e).  And 
by  the  law  of  nations  a  prize  cannot  be  legally  condemned  by 
a  consul,  or  other  minister  of  the  captor's  country  in  the  port 
of  a  neutral  state  to  which  she  has  been  taken  (/). 

In  what  place.  A  further  consequencc  of  these  proceedings  being  in  rem  which 
is  stated  by  the  writers  on  civil  law,  and  admitted  by  most  of 
the  Admiralty  Courts  in  Europe,  is,  that  at  the  time  of  the 
condemnation  the  prize  must  be  infra  prcRsidiay  that  is,  within 
the  dominion  of  the  captor's  country.  The  English  Court  of 
Admiralty,  however,  whilst  recognizing  this  principle  in  theory, 
has,  by  its  practice,  adopted  a  different  rule,  holding  that  a 
prize  taken  by  a  British  subject  may  be  condemned  by  the 
Court  of  Admiralty  in  this  country,  although  she  is  in  a  neutral 
port  at  the  time  of  the  sentence ;  and  in  accordance  with  the 
rule,  that  in  the  conduct  of  war  that  must  be  held  to  be  lawful 
in  your  enemy  which  is  practised  by  yourself,  similar  con- 
demnations by  a  foreign  Court  of  Admiralty  have  been  upheld 
here  {g). 

For  purposes  of  condemnation  ports  belonging  to  allies  are 


(c)  Thermolin  v.  Sands,  Carth.  423; 

Ser  Lord  Mansfield,  Gots  v.  ffithert,  2 
lurr.  694 ;  Nostra  Senora  de  los  Angelas, 
8  Rob.  287 ;  M.  S.  Act,  1854,  s.  40. 

(d)  Per  Lord  Eldon  in  Woodward  y. 
Larkin,  3  Esp.  288.  By  the  17  Vict. 
c.  18,  BS.  42,  43,  the  ranaoming,  or  en. 
terin^  into  any  contract  to  ransom,  by 
English  subjects,  of  any  ship  or  goods 
belonging  to  such  subjects,  and  cap- 
tured by  the  enemy,  was  expressly  pro- 
hibited. 

(e)  Molloy,  B.  1,  c.  2,  s.  21 ;  per  Lord 
Stowell,  The  Flad  Oyen,  1  Rob.  139. 

(/)  The  Flad  Oyen,  ubi  sup,;  The 
Kierlighett,  3    Rob.   96;    Havehck  v. 


Roekwoodt  8  T.  R.  268. 

(g)  The  Heinrieh  and  Marian  4  Rob. 
43 ;  S.  C,  affirmed  in  Court  of  Appeals, 
6  Rob.  138,  note  (a) ;  The  Comet,  6  Rob. 
285 ;  TTie  Victoria,  Edw.  97.  In  Ame- 
rica  this  question  has  been  argued  on 
principle,  and  the  Supreme  Court  of  the 
United  States  has  held  that  a  condem- 
nation of  prize  property  whilst  lying  in 
a  neutral  port,  or  in  the  port  of  an  ally, 
is  valid,  and  may  be  rightfully  proceeded 
in  by  the  Courts  of  the  captors.  See  a 
note  by  Mr.  Justice  Story  to  the  Ame- 
rican edition  of  Abbott  on  Shipping, 
p.  16. 
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considered  as  ports  belonging  to  the  belligerent  country  to 
which  they  are  allied,  so  that  a  sentence  by  a  consul  of  the 
captor's  country  given  in  the  country  of  an  ally,  to  a  port  of 
which  the  vessel  has  been  taken,  is  valid  (A). 

The  Admiralty  Court  of  Prizes  alone  has  jurisdiction,  not 
only  over  the  question  of  prize,  but  also  over  all  its  consequences 
with  respect  to  freight,  cargo,  and  the  like ;  and  wherever  such 
questions  arise,  the  Courts  of  Common  Law  are  guided  by  its 
decisions  (i). 

When,^  by  condemnation,  a  complete  title  has  vested  in  the 
captor,  the  property  in  the  prize  relates  back  to  the  time  of  the 
capture  (A),  and,  consequently,  an  assignment  by  the  captor  in 
the  mean  time  is  valid  (Z). 


In  order  to  entitle  a  captured  vessel  to  the  privileges  of  a  Rcgiitry  after 
I5ntisn  ship  she  must  be  registered,  and,  as  in  this  case,  no 
builder's  certificate  can  be  obtained,  the  owner  must  produce  an 
official  copy  of  the  condemnation  of  the  ship,  and  must  state  in 
the  declaration  of  ownership  the  time,  place  and  Court  at  and 
by  which  she  was  condemned  (m). 


{h)  The  Christopher,  2  Rob.  209,  per 
Lord  Stowell,  3  Rob.  99 ;  Oddy  t.  Bovill, 
2  East,  473. 

(t)  Hughes  V.  Cornelius,  2  Show.  232, 
**  for  otherwise/'  as  is  quaintly  said  in 
that  case,  "  the  merchants  would  be  in 
pleasant  condition ;"  Tompson  v.  Smith, 
Sid.  320;  Le  Caux  v.  Eden,  2  Doug. 
594 ;  MitcheU  v.  Rodney,  2  Br.  P.  C.  423 
(1783);  Smart  v.  Wo\fe,  3  T.  R.  328; 
Oddy  V.  Bomll,  uhi  sup.  See  also  Faith 
▼.  Pearson,  Holt,  N.  P.  C.  1 1 1 ;  6  Taunt. 
438,  where  a  ship  was  seized  as  prize 
by  a  commander  of  a  king's  ship,  and 
afterwards  released,  and  it  was  held 
that  no  action  at  law  could  be  main- 
tained. An  elaborate  account,  by  Lord 
Mansfield,  of  the  origin,  history  and 
practice  of  the  Admiralty  Prize  Court 
irill  be  found  in  Lindo  v.  Rodneyt  2 
Doug.  613,  note.  The  sentence  of  a 
foreign  Court  of  Admiralty  of  competent 
jurisdiction  is  binding  in  this  country, 
and,  being  in  rem,  binds  not  only  the 
parties,  but  is  conclusive  against  all  the 
world,  as  to  the  existence  of  the  grounds 
on  which  it  professes  to  decide ;  and  if 
the  sentence  is  general  it  is  final  as  to 
the  point  decided  ;  but  if  the  sentence 
itself  professes  to  be  made  on  particular 
grounds  which  are  set  forth,  and  which 


do  not  appear  to  warrant  the  condem- 
nation, or  if  the  judgment  appears  on 
the  face  of  it  to  be  contrary  to  natural 
justice,  or  to  the  law  of  nations,  the 
Courts  of  this  country  will  not  hold 
themselv^  bound  by  it;  Bemardi  ▼. 
Motteux,  2  Doug.  574 ;  Baring  ▼.  Clag- 
gett,  3  B.  &  P.  201 ;  Pollard  v.  Bell,  8 
T.  R.  434 ;  Bolton  v.  Gladstone,  6  East, 
155 ;  jS^.  C.  affirmed  in  error,  2  Taunt. 
85.  See  also  Don  v.  Lippman,  5  CI.  & 
Fin.  1 ;  Henderson  v.  Henderson,  6  Q.  B. 
288;  Williams  v.  Jtmroyd,  7  Cranch 
( Amer.),  423,  and  the  notes  to  the  Duchess 
dff  Kingston's  Case,  2  Smith's  L.  C.  656, 
(5th  ed.,)  also  Story's  Conflict  of  Laws, 
c.  15.  As  to  the  effect  of  condemnation 
by  foreign  Admiralty  Courts  upon  a 
warranty  of  neutrality,  see  post,  Chap. 
VII.,   Insurance. 

(k)  Stevens  y.  Bagwell,  15  Ves.  139. 
As  to  the  consequences  of  restitution 
when  a  vessel  has  been  wrongfully  cap- 
tured, see  Schacht  v.  Otter  {The  Ostsee), 
9  Moore,  P.  C.  C.  150. 

(/)  Morrough  v.  Comyns,  1  Wils.  211  ; 
Alexander  v.  Duke  qf  Wellington,  2  Russ, 
&  M.  35. 

(m)  M.  S.  Act,  1854,  secU.  88  and 
40,  and  ante,  p.  11. 
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Having  described  the  various  modes  of  acquiring  and  per- 
fecting a  title  to  ships^  we  will  now  consider  the  evidence,  of 
ownership^  and  the  duties  and  liabilities  of  owners^  as  between 
themselves  and  as  regards  others. 


THE  OWNEB.  45 

'  Possession  is,  as  we  have  seen,  primA  facie  evidence  of  owner-  Proof  of 
ship  (a).  Under  the  earlier  statutes  relating  to  the  registration  ^^ 
of  ships,  which  did  not  provide  that  the  certificate  of  registry 
should  be  evidence  of  the  matters  recited  in  it,  the  certificate 
alone  was  not  even  primd  facie  evidence  of  ownership.  It  was 
necessary  to  show  that  the  party  sought  to  be  charged  had 
either  assented  to,  or  adopted  the  entry  (b).  Acting  upon  the 
same  principle,  the  Courts  held  that  proof  of  the  execution  of 
a  bill  of  sale  was  not  sufficient  to  charge  the  alleged  purchaser, 
as  owner,  unless  his  assent  was  shown  (c). 

The  later  statutes  have,  however,  made  a  difference  with 
respect  to  the  effect  of  the  certificate  of  registry  as  evidence  of 
ownership.  The  Registry  Act  of  1845,  the  8  &  9  Vict.  c.  89, 
which  is  now  repealed,  contained  provisions  simplifying  the 
formal  proof  of  ownership  and  making  copies  of  the  registers 
evidence  without  the  production  of  the  originals ;  and  the  Law 
of  ^Evidence  Amendment  Act,  the  14  &  15  Vict.  c.  99,  which  is 
still  in  force,  provided,  by  sect.  12,  that  registers,  and  copies 
thereof,  and  certificates  of  registry,  granted  under  the  acts  then 
in  force  relating  to  the  registry  of  British  ships,  purporting  to 
be  signed  as  required  by  law,  should  be  received  as  primd  facie 
proof  of  aU  the  matters  contained  or  recited  in  such  registers 
and  copies,  and  of  all  the  matters  contained  or  recited  in  or  in- 
dorsed on  such  certificates  of  registry. 

And  now,  by  the  Merchant  Shipping  Act,  1854,  sect  107, 
every  register  of  or  declaration  made  in  pursuance  of  the  second 
part  of  that  act  in  respect  of  any  British  ship  may  be  proved 
either  by  the  production  of  the  original,  or  by  an  examined 
copy,  or  by  a  copy  purporting  to  be  certified  under  the  hand  of 
the  registrar  or  other  person  having  the  charge  of  the  original, 
and  shall  be  received  as  primd  facie  proof  of  all  the  matters 
contained  or  recited  in  such  registers  or  copies  thereof,  and  of 
aQ  the  matters  contained  in  or  indorsed  on  such  certificates  of 
registry  and  purporting  to  be  authenticated  by  the  signature  of 
a  registrar.  The  form  of  certificate  of  registry  now  in  use 
mentions  the  names  of  the  persons  who  are  owners  at  the  time 
of  registration,   and  the  proportions  in  which  they  are  in- 

(a)  Robertson  ▼.  French,  4i  East,  130 ;  Nisi  Prius  the  rule  was  laid  down  with- 

Sherry,  Cadeli,  2'E9ip,  617,  ante,  ip.  21.  out    this   qualification.     See  Stokes  y. 

(h)  Pirie  ▼.  Anderson,  4  Taunt.  652 ;  Came,  2  Camp.  839 ;  Cox  v.  Reid,  R.  & 

Prater  v.  Hopkins,  2  t&.  6;  Tinkler  y.  M.  199. 
Walpole,  14  East,  226.    In  two  cases  at  (c)  Tinkler  y.  Walpole,  ubi  supra. 
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Commence- 
ment of 
Toyage. 


but  this  liability  may  be  narrowed  bj  the  terms  of  the  particular 
contract  under  which  they  are  carried^  and  is  also  in  many  cases 
removed  by  statute. 

Where  a  general  ship  is  advertised  for  a  particular  voyage, 
it  is  the  duty  of  the  owners,  if  her  destination  is  altered,  to  give 
specific  notice  of  the  change  to  aU  those  who  afterwards  ship 
goods  on  board  (r) ;  and  it  is  a  general  rule,  even  where  there  is 
no  express  agreement  as  to  time,  that  there  must  be  no  un- 
reasonable or  unusual  delay  in  the  commencement  of  the  voyage. 

The  duties  of  owners  with  respect  to  the  carriage  of  pas- 
sengers will  be  mentioned  in  a  subsequent  chapter  («). 


Liability  of 
owners  for 

L088  OR  DA- 
MAGE TO 
GOODS  AND 
FOR  PERSONAL 
INJURIES,  &C. 

At  common 
law. 


At  common  law,  shipowners,  like  other  common  carriers, 
were  insurers,  and  were  Uable  as  such  for  any  loss  or  damage  to 
goods  intrusted  to  them,  unless  it  was  occasioned  by  the  act  of 
God,  (such  as  storms,  tempests  and  the  like,)  or  of  the  King's 
enemies.  They  were  also  liable  for  damage  done  by  their  ser- 
vants acting  within  the  scope  of  their  employment,  and  the  law 
formerly  exacted  a  full  compensation  out  of  aU  their  property, 
upon  the  principle  that  persons  undertaking  the  conveyance  of 
goods  are  answerable  for  the  conduct  of  the  persons  whom  they 
employ,  since  the  parties  sujBTering  damage  know  nothing  of  these 
persons  and  have  no  control  over  them  {t).  This  general  liability, 
however,  no  longer  exists ;  it  is  not  only  usually  narrowed  by 
the  express  terms  of  the  contract  for  carriage,  but  has  been  ma- 
terially qualified  by  several  acts  of  Parliament. 

Before  we  refer  to  the  Merchant  Shipping  Act,  1854  (the 
17  &  18  Vict.  c.  104)  and  the  Merchant  Shipping  Act  Amend- 


(r)  Peel  v.  Prtce,  4  Camp.  248. 

(t)  Post,  Chap.  XI.,  Passengers. 

(t)  See  per  Lord  Stowell,  in  The 
Dundee,  1  Hagg.  121.  The  exception 
of  cases  of  vis  mqjor  allowed  by  the  civil 
law  was  not  recognized  by  the  common 
law.  MoUoy,  B.  2,  chap.  2,  s.  2.  In 
a  case  in  which  the  damage  to  the 
goods  arose  from  one  of  the  perils  ex^ 
cepted  in  the  bUl  qf  lading,  but  the  expo- 
sure to  that  peril  was  caused  by  the  mode 
in  which  the  ship  was  moored  during 
the  unloading,  it  was  held,  that  the  ship- 
owners were  not  liable  if  they  had  exer- 
cised ordinary  and  reasonable  care.  Laurie 
T.  Douglas,  15  M.  &  W.  746.  Generally 
speaking,  there  is  no  distinction  be- 
tween a  land  and  a  water  carrier.  See 
per  BuUer,  J.,  in  Prop/qf  Trent  Naviga- 


tion V.  Wood,  8  Esp.  132,  and  the  judg- 
ment in  Laveroni  v.  Drury,  8  Ex.  170. 
As  to  whether  shipowners  carrying  pas- 
sengers beyond  the  seas  are  strictly  com- 
mon carriers,  see  Bennett  v.  The  Prntn- 
sular  Steam  Boat  Company,  6  C.  B.  775. 
The  fact  that  a  carrier's  terminus  <sd 
quern  is  without  the  realm  does  not 
relieve  him  from  the  liabilities  of  a 
common  carrier.  Crouch  v.  The  London 
and  "North -Western  Railway  Company, 
14  C.  B.  256.  The  Carriers  Act,  11 
Geo.  4  &  1  Will.  4,  c.  68,  protects  car- 
riers who  have  contracted  to  carry  goods 
partly  by  land  and  partly  by  water, 
where  the  loss  occurs  on  the  land.  PI- 
anciani  v.  The  London  and  South-  Western 
Railway  Company^  18  C.  B.  226. 
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ment  Act,  1862  (the  25  &  26  Vict.  c.  63),  which  are  the 
statutes  now  in  force  relating  to  this  subject,  it  will  be  con- 
venient to  call  attention  shortly  to  the  earlier  acts  which  limited 
the  liability  of  shipowners,  although  these  acts  are  now  re- 
pealed. 

By  the  7  Geo.  2,  c.  15  (m),  the  liability  of  owners  for  loss  or  Under  the 
damage  by  reason  of  the  embezzling,  secreting  or  making  away 
with  by  the  master  or  mariners,  without  their  knowledge  or 
privity,  of  any  goods  or  merchandize,  was  limited  to  the  value 
of  the  ship  and  appurtenances,  and  to  the  fuU  amount  of  the 
freight. 

This  act,  however,  only  protected  the  owners  in  cases  of  loss 
happening  through  the  acts  of  the  master  or  mariners.  A  sub- 
sequent act,  the  26  Geo.  3,  c.  86,  extended  the  protection  to 
cases  in  which  the  loss  was  not  so  caused,  limiting  the  liability 
of  the  owners  for  losses  happening  without  their  privity  or 
knowledge,  to  the  value  of  the  ship  and  all  her  appurtenances, 
and  the  fuU  amount  of  the  freight  due,  or  to  grow  due,  for  the 
voyage  whereon  the  loss  occurred  (x). 

The  last-mentioned  act  also  exempted  the  owners  from  liability 
for  any  loss  or  damage  to  any  goods  taken  on  board  by  reason  of 
fire  on  board  (y) ;  and  protected  both  the  master  and  the  owners 
from  responsibility  for  the  loss  or  damage  of  gold,  silver,  watches, 
jewels  or  precious  stones  put  on  board,  by  reason  of  any  robbery, 
embezzlement,  secreting  or  making  away  with  them ;  unless 
their  true  nature  and  value  had  been  inserted  in  the  bill  of 
lading,  or  otherwise  declared  in  writing  by  the  owner  or  shipper 
to  the  master  or  owners  at  the  time  of  the  shipment  {z). 

These  acts,  however,  expressly  reserv^ed  all  remedies  against 
the  master  and  mariners  for  their  own  wrongftil  acts  (a). 

Some  years  aften^'ards  another  act,  the  53  Geo.  3,  c.  159, 
was  passed,  which  fiirther  materially  limited  the  liability  of 
shipowners. 

By  this  act,  shipowners  were  protected  from  liability  for  any 
loss  or  damage  arising  by  reason  of  any  act,  neglect,  matter  or 

(«)  This  act  was  passed  in  conse-  in  Yatet  v.  HalU  1  T.  R.  78. 
quence  of  the  case  of  Boucher  v.  Lawton,  {x)  26  Geo.  3,  c.  86,  s.  1. 

Kep.  temp.  Hardw.  85,  where  the  own-  (y)  76.  s.  2. 

ers  were  held  liable  for  the  loss  of  goods  («)  Jb.  s.  .3. 

through   the   negligence  or  embezzle-  {a)  1  Geo.  2,  c.  15,  s.  4;  26  Geo.  8, 

ment  of  the  master.     See  per  BuUer,  J .,  c.  86,  s.  5. 
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dize  or  other  things^  the  limit  of  the  owner's  liabiKty  is  151.  for 
each  ton  of  the  ship's  tonnage ;  and  where  the  injury  complained 
of  is  in  respect  of  loss  or  damage  to  ships,  goods,  merchandize 
or  other  things,  the  limit  is  8/.  for  each  ton  (g). 

The  tonnage  upon  which  the  extent  of  liability  is  in  these 
cases  to  be  calculated  is,  in  the  case  of  sailing  ships  the  registered 
tonn^e,  and  in  the  case  of  steam  ships,  the  gross  tonnage  with- 
out deduction  on  account  of  the  engine  room  (A). 

In  the  case  of  foreign  ships  which  have  been  or  can  be 
measured  according  to  British  law,  the  act  provides  that  the 
tonnage,  as  ascertained  by  such  measurement,  is  to  be  deemed, 
for  these  purposes,  the  tonnage  of  the  ship ;  and  that  in  the  case 
of  other  foreign  ships,  which  have  not  been  and  cannot  be 
measured  under  British  law,  the  tonnage  is  to  be  ascertained  by 
a  certificate  from  the  surveyor  general  of  tonnage  in  the  United 
Kingdom,  or  from  the  chief  measuring  oflScer  in  any  British 
possession  abroad  (i). 

Insurances  effected  against  any  of  the  ^events  enumerated  in 
the  above  section,  and  occurring  without  the  actual  fault  or 
privity  of  the  shipowner y  are  valid  (A). 

By  sect.  506  of  the  Merchant  Shipping  Act,  1854,  it  is  pro- 
vided that  the  owners  of  every  sea-going  ship  shall  be  liable  in 
respect  of  every  loss  of  life,  personal  injury,  loss  of  or  damage 
to  goods  as  is  mentioned  above,  which  may  arise  on  distinct 
occasions,  to  the  same  extent  as  if  no  other  loss,  injury  or 
damage  had  arisen  (/). 


Mode  of 

recovering 

damages. 


In  cases  of  loss  of  life  or  personal  injury  of  the  class  men- 
tioned above,  the  Merchant  Shipping  Act,  1854,  empowers  the 
Board  of  Trade  to  institute  an  inquiry,  and  provides  in  detail 
for  the  recovery  of  damages  before  the  sheriff  and  a  jury  (m). 


(g)  M.  S.  Act  Amendment  Act,  1862, 
B.  54. 

(h)  lb. 

(•)  lb, 

{k)  lb,  G.  55, 

(l)  In  any  proceeding  under  this 
section,  against  the  owner  of  a  ship  or 
share,  in  respect  of  loss  of  life,  the 
roaster's  list,  or  the  duplicate  list  of  pas- 
sengers delivered  to  the  proper  otticer 
of  customs  under  s.  16  of  the  Passengers 
Act,  1855,  is,  in  the  absence  of  proof  to 
the  contrary,  sufficient  proof  that  the 
persons  in  respect  of  whose  death  the 


proceeding  is  instituted  were  passengers 
on  board  of  the  ship  at  the  time  of  their 
deaths.  M.  S.  Act  Amendment  Act, 
1862.  s.  56. 

(m)  The  provisions  of  the  act  in  this 
respect  are  as  follows: — The  Board  of 
Trade  may,  after  giving  not  less  than 
three  days'  notice  by  post  or  otherwise 
to  the  partv  to  be  made  defendant,  by 
warrant  sealed  with  their  seal  or  signed 
by  one  of  their  secretaries  or  assistant 
secretaries,  require  the  sheriff  having 
jurisdiction  over  any  place  in  the  United 
Kingdom  to  summon  a  jury,  at  a  time 
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It  was  expressly  provided  by  the  Merchant  Shipping  Act, 
1854,  that  the  provisions  in  the  ninth  part  of  the  act  (which 


and  place  to  be  specified  in  the  warrant, 
for  the  purpose  of  determining  the  num- 
ber, names  and  descriptions  of  all  per- 
sona killed  or  injured  by  reason  of  any 
wrongful  act,  neglect  or  default. 

Upon  the  receipt  of  the  warrant  the 
sheriff  must  summon  a  jury  of  twenty- 
four  indifferent  persons,  duly  qualified 
to  act  as  common  jurymen  in  the  supe- 
rior Courts. 

If  either  party  to  the  inquiry  desires 
the  question  to  be  tried  before  a  special 
jury,  it  may  be  so  tried,  provided  that 
notice  of  this  desire,  if  coming  from  the 
other  party,  be  given  to  the  Board  of 
Trade  before  it  has  issued  its  warrant. 
In  this  case  the  Board  of  Trade  must 
require  the  sheriff  to  nominate  a  special 
jury :  and  the  sheriff  must  summon  both 
tlie  parties  before  him  at  some  conve- 
nient time  and  place,  for  the  purpose 
of  nominating  a  special  jury ;  and  the 
sheriff  must  proceed  to  nominate  and 
strike  and  reduce  the  special  jury,  in 
the  manner  used  by  the  officers  of  the 
superior  Courts. 

The  sheriff  must  preside  at  the  in- 
quiry, and  the  Board  of  Trade  is  to  be 
deemed  to  be  the  plaintiff,  with  power 
to  appoint  an  agent  to  act  on  its  behalf, 
and  is  to  have  all  the  rights  and  privi- 
le^es  of  a  plaintiff  in  an  action,  and  the 
owners  of  the  ship  are  to  be  deemed  to 
be  the  defendants. 

Not  less  than  ten  days'  notice  of  the 
time  and  place  of  the  inquiry  must  be 
served  by  the  Board  of  Trade  on  the 
defendant. 

Service  on  the  master  of  any  ship  is 
to  be  deemed  good  service  on  the  owner, 
and  the  master  is,  in  respect  of  the  pro- 
ceedings on  the  inquiry,  to  be  deemed 
the  agent  and  representative  of  the 
owner,  with  power  to  appear  for  him, 
and  to  do  all  things  which  he  might 
himself  have  done. 

If  the  defendant  does  not  appear, 
upon  due  proof  of  service  of  notice,  the 
inquiry  is  to  be  proceeded  with  as  if  he 
had  appeared. 

The  enipannelling  of  the  jury  and  the 
summoning  and  attendance  of  witnesses 
is  to  be  conducted  and  enforced  in  Eng- 
land and  Ireland  as  nearly  as  may  be 
in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  Act,  1845,  in 
cases  of  disputed  compensation  as  to 
land,  and  in  Scotland  in  the  manner 
provided  by  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act,  1845. 

In  England  and  Ireland  the  sheriff 


must,  if  the  Board  of  Trade  requires  it, 
or  if  the  defendant  requires  it  and  the 
Board  of  Trade  consents,  appoint  as 
assessor  a  barrister- at-law  of  competent 
knowledge  and  standing. 

The  costs  incurred  by  all  parties  in 
and  incidental  to  the  inquiry  are  in 
England  and  Ireland  to  be  taxed  by  a 
master  of  one  of  the  superior  Courts  of 
common  law  as  between  attorney  and 
client,  and  in  Scotland  by  the  auditor 
of  the  Court  of  Session  as  between  agent 
and  client ;  and  if  the  verdict  is  in  fa- 
vour of  the  plaintiff  they  are  to  be  paid 
by  the  defendant,  but  if  the  verdict  is  in 
favour  of  the  defendant  they  are  to  be 
paid  by  the  Board  of  Trade  out  of  the 
Mercantile  Marine  Fund. 

The  payment  of  the  damages  and 
costs  may  be  enforced  by  rule  or  order 
of  such  Court  or  a  judge,  or  otherwise 
as  the  Court  or  judge  may  think  fiL 

The  Board  of  Trade  may  make  any 
compromise  as  to  the  damages;  and 
any  damages  received  in  pursuance  of 
a  compromise  must  be  applied  in  the 
same  manner,  and  are  subject  to  the 
same  rules,  as  if  they  had  been  reco- 
vered on  an  inquiry. 

The  damages  payable  in  each  case  of 
death  or  injury  are  to  be  assessed  at 
thirty  pounds. 

The  damages  found  due  on  any  in- 
quiry are  to  be  the  first  charge  on  the 
aggregate  amount  for  which  the  owners 
are  liable,  and  are  to  be  paid  in  priority 
to  all  other  claims. 

They  are  to  be  paid  to  the  Paymaster- 
General,  and  distributed  by  him  as  the 
Board  of  Tri^de  directs ;  and  in  direct- 
ing such  distribution  the  Board  of  Trade 
may  retain  any  costs  incidental  thereto; 
and  as  regards  the  sums  paid  in  respect 
of  injuries,  is  to  direct  payment  to  each 
person  injured  of  such  compensation, 
(not  exceeding  the  statutory  amount,) 
as  the  Board  may  think  fit;  and  as 
regards  the  sums  paid  in  respect  of 
deaths,  is  to  direct  payment  thereof  for 
the  benefit  of  the  husband,  wife,  parent 
and  child  of  the  deceased,  or  any  of 
them,  in  such  shares,  upon  such  evi- 
dence, and  in  such  manner,  as  the  Board 
may  think  fit. 

The  Board  of  Trade  must  refund  to 
the  owner  any  surplus  remaining  under 
its  control  after  making  such  distribu- 
tion. 

The  Board  of  Trade  is  not,  nor  is  any 
person  acting  under  them,  liable,  in 
respect  of  any  act  or  matter  done  or 
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refer  as  is  mentioned  above  to  the  liability  of  shipowners),  should 
not  lessen  or  take  away  any  liability  to  which  any  master  or 
seaman,  being  also  owner  or  part  owner  of  the  ship  to  which  he 
belonged,  was  subject  in  his  capacity  of  master  or  seaman  (n) ; 
this  stipulation  is  not  repeated  in  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  which  now  defines,  as  we  have  seen, 
the  liability  of  shipowners  in  cases  of  loss  of  life,  personal 
injury,  and  loss  or  damage  to  goods.  But  as  the  section  of 
the  Merchant  Shipping  Act,  1854,  which  contains  this  pro- 


omitted  to  be  done,  in  the  distribution 
of  such  damages.  • 

If  the  amount  paid  to  the  Paymaster- 
General  is  insufficient  to  meet  the  de- 
mands upon  it,  the  several  claims  there- 
on must  be  proportionally  abated. 

After  the  completion  of  the  inquiry, 
if  any  person  injured  estimates  the  da- 
mages payable  to  him,  or  if  the  executor 
or  administrator  of  any  deceased  person 
estimates  the  damages  payable  in  re- 
spect of  his  death,  at  a  greater  sum  than 
the  statutory  amount,  or  than  the  amount 
accepted  by  the  Board  in  cases  of  com- 
promise, he  may,  upon  repaying  or  ob- 
taining the  repayment  by  the  Board  of 
Trade  to  the  owners  of  the  amount  paid 
by  them  in  respect  of  such  injury  or 
death,  bring  an  action  for  the  recovery 
of  damages,  in  the  same  manner  as  if 
no  power  of  instituting  an  inquiry  had 
been  given  to  the  Board  of  Trade.  But 
the  damages  recoverable  are  to  be  pay- 
able only  out  of  the  residne,  if  any,  of 
the  aggregate  amount  for  which  the 
owners  are  liable,  after  deducting  all 
sums  paid  to  the  Paymaster- General  in 
manner  aforesaid  ;  and  if  the  damages 
recovered  in  the  action  do  not  exceed 
double  the  statutory  amount,  all  the 
costs  of  the  action  must  by  paid  by  the 
plaintiff,  such  costs  being  taxed  in  £ng. 
land  and  Ireland  as  between  attorney 
and  client,  and  in  Scotland  as  between 
agent  and  client. 

In  cases  of  loss  of  life  or  personal  in< 
jury  of  the  class  mentioned  above,  no 
person  is  entitled  to  bring  an  action  or 
institute  any  suit  or  other  legal  pro- 
ceeding in  the  United  Kingdom,  until 
the  completion  of  the  inquiry  instituted 
by  the  Board  of  Trade,  or  until  the 
Board  of  Trade  has  refused  to  institute 
the  same.  The  Board  of  Trade  is  to  be 
deemed  to  have  refused  to  institute  an 
inquiry,  if  it  omit  to  proceed  for  a  month 
after  notice  lias  been  served  on  it  by 
any  person  of  his  desire  to  bring  an  ac- 
tion or  institute  any  legal  proceeding. 


If  the  Board  of  Trade,  after  having 
refused  to  institute  an  inquiry,  after- 
wards determines  to  institute  one,  the 
damages  and  costs  recovered  are  to  be 
paid  rateably  with  and  not  in  priority  to 
the  costs  and  damages  recovered  in  any 
other  action  or  legal  proceeding. 

In  cases  where  any  liability  has  been 
or  is  alleged  to  have  been  incurred  by 
any  owner  in  respect  of  loss  of  life, 
personal  injury  or  loss  of  or  damage  to 
ships,  boats  or  goods,  and  several  claims 
are  made  or  apprehended  in  respect 
thereof,  the  Court  of  Chancery  in  Eng- 
land, tlie  Court  of  Session  in  Scotland 
and  any  competent  Court  in  any  British 
possession,  may  (subject  to  the  right  of 
the  Board  of  Trade  to  recover  damages 
in  the  United  Kingdom  in  respect  of 
loss  of  life  or  personal  injury)  entertain 
proceedings  at  the  suit  of  any  ownn* 
for  the  purpose  of  determining  the 
amount  of  liability  (subject  as  afore- 
said), and  for  the  distribution  of  the 
amount  rateably  amongst  the  several 
claimants,  with  power  for  any  such  Court 
to  stop  all  actions  and  suits  pending  in 
any  other  Court  in  relation  to  the  same 
subject-matter  ;  and  any  such  proceed- 
ing may  be  conducted  in  such  manner 
and  subject  to  such  regulations  as  to 
making  any  persons  interested  parties 
to  the  same,  and  as  to  the  exclusion  of 
any  claimants  who  do  not  come  in  with- 
in a  certain  time,  and  as  to  requiring 
security  from  the  owner,  and  as  to  pay- 
ment of  costs,  as  the  Court  may  tliink 
just 

All  sums  of  money  paid  for  or  on  ac- 
count of  any  loss  or  damage  in  respect 
of  which  the  liability  of  the  owners  of 
any  ship  is  limited  by  the  ninth  part  of 
the  statute,  and  all  costs  incurred  in  re- 
lation thereto,  may  be  brought  into  ac- 
count among  part  owners  of  the  ship  in 
the  same  manner  as  money  disbursed 
for  the  use  of  it.  See  M.  S.  Act,  1854, 
88.  507—515. 

(n)  lb,  s.  516. 
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yision,  is  not  repealed  by  the  later  act,  and  the  later  act  is,  (by 
sect.  1,)  to  be  construed  with  and  as  part  of  the  earlier  act, 
it  is  doubtless  intended  that  this  limitation  to  the  protection 
afforded  to  shipowners  shall  apply  to  their  liability,  as  newly 
defined  in  the  Merchant  Shipping  Act  Amendment  Act,  1862, 
The  powers  given  by  sect,  514  of  the  Merchant  Shipping 
Act,  1854,  to  the  Court  of  Chancery,  enable  that  Court  to 
determine  the  amount  of  a  shipowner's  liability,  and  to  dis- 
tribute that  amount  among  the  several  claimants,  but  do  not 
authorize  it  to  decide  the  question  of  liability  or  non-liability. 
A  shipowner,  therefore,  who  seeks  the  assistance  of  the  Court 
will  not  be  relieved  if  he  denies  his  liability  altogether  (o). 

The  Admiralty  Court  Act,  1861,  (24  Vict.  c.  10,  s.  13,) 
further  provides  that,  whenever  any  ship  or  the  proceeds 
thereof  are  under  the  arrest  of  that  Court,  it  shall  have  the 
same  powers  as  are  conferred  upon  the  Court  of  Chancery,  by 
the  ninth  part  of  the  Merchant  Shipping  Act,  1854. 

Where  a  judgment  had  been  obtained  in  an  action  com- 
menced in  the  Admiralty  Court,  condemning  the  owners  of  a 
ship  in  damages  and  costs  in  respect  of  the  loss  of  a  vessel  run 
down  by  her,  and  the  ship  was  arrested  by  process  of  the 
Admiralty  Court,  and  liable  to  be  sold,  it  was  held,  upon  a  bill 
filed  by  the  owners  for  the  purpose  of  having  their  liability 
ascertained  and  of  staying  the  proceedings  in  the  Admiralty 
Court,  that  the  action  was  stiU  such  a  suit  pending  as  the  Court 
of  Chancery  had  jurisdiction  to  stop  (  p). 

By  the  23  &  24  Vict.  c.  126,  s.  35,  the  Superior  Courts  of 
Common  Law  and  any  judge  thereof  may,  upon  summary 
application  by  rule  or  order,  exercise  such  and  the  like  juris- 
diction as  may  be  exercised  by  the  Court  of  Chancery,  under 
the  provisions  of  the  ninth  part  of  the  Merchant  Shipping 
Act,  1854. 

These  limitations  of  the  owner's  responsibility  rest,  in  Eng- 
land, upon  the  authority  of  the  statute  law  only  (9),  for  the 
common  law,  like  the  civil  law  in  this  respect,  held  them  to  be 
responsible  in  all  these  cases.  By  the  general  law,  however,  of 
the  maritime  nations  of  continental   Europe,  the  liability  of 

(0)  Hill  ▼.  jiudtu,  ]  K.  &  J.  263.  Ship  Company  ▼.  Swanzy,  2  K.  &  J.  6(M). 

(;»)  L«yc«5<«r  V.  Logoff,  3  K.  &  J.  446,  (9)  Per   Abbott,   C.   J^   in    Gale  v. 

the  costs  of  the  suit  must  be  borne  by  Laurie,  5  B.  &  C.  164,  per  Lord  Stowell 

the  plaintiff,  so  also  roust  the  costs  of  in  The  Dundeet  l*Hagg.  121.     It  is  the 

the  action  stopped,  The  African  Steam  same  in  America,  3  Kent's  Comro.  217* 
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owners  for  the  wrongful  acts  of  the  master  is  limited  to  the 
value  of  the  ship  and  freight,  and  they  may  discharge  them- 
selves by  abandoning  them  to  the  creditor  (r). 


Construction 
of  earlier  sta- 
tutes. 


In  Courts  of 
law. 


It  will  be  useful  to  mention  here  some  of  the  cases  decided 
upon  provisions  in  the  earlier  statutes,  which  are  analogous  to 
those  contained  in  the  Merchant  Shipping  Act,  1854.  It  was 
held  that  the  words  of  the  first  section  of  the  7  Geo.  2,  c.  15, 
were  wide  enough  to  limit  the  liability  of  the  owners  for  a  rob- 
bery committed  by  strangers  in  concert  with  one  of  the  mariners 
who  shared  in  the  spoils),  and  that  the  26  Geo.  3,  c.  86,  re- 
lated only  to  ships  usually  employed  in  sea  voyages,  and  not  to 
small  craft,  lighters  and  boats  concerned  in  inland  navigation  {t). 
In  estimating  the  value  of  the  ship  within  the  meaning  of  these 
acts,  fishing  stores  carried  on  board,  not  as  merchandize,  but 
for  the  accomplishment  of  the  objects  of  the  voyage,  were  con- 
sidered to  be  included  ;  indeed,  whatever  was  on  board  for  the 
object  of  the  voyage  and  adventure,  belonging  to  the  owners, 
was  held  to  constitute  a  part  of  the  ship  and  appurtenances 
within  the  meaning  of  the  statutes  (w).  In  calculating  the  value 
of  the  freight,  money  actually  paid  in  advance  was  taken  into 
account  (x) ;  and  where  the  completion  of  the  voyage  was  pre- 
vented by  the  tortious  sale  of  the  ship,  the  extent  to  which  the 
owners  were  held  to  be  liable  was  the  value  of  the  ship  at  the 
time  of  the  sale,  and  the  freight  she  would  have  earned  had  she 
completed  the  voyage,  not  the  amount  which  was  calculated  on 
at  its  commencement  (y).  Where  one  of  several  owners  was 
also  master,  and  a  loss  occurred  by  his  misconduct,  it  was  held 
that  his  innocent  co-owners  were  protected,  but  that  he  himself 
was  not  (2:).     It  was  also  held  that  the  value  of  the  ship  was  to 


(r)  See  Em^rigon,  Contrats  &  la  grosse, 
c.  4,  8.  11,  where  the  early  maritime 
laws  are  cited.  Boulay  Paty,  Cours  de 
Droit  Commercial  Maritime,  vol.  i.  tit. 
3,  sec.  1,  (Ed.  1834 ;)  Code  de  Comm. 
art.  216. 

(<)  Sutton  V.  Mitchell,  1  T.  R.  18. 

<0  Hunter  v.  McVowan,  1  Bligh,  573. 

(a)  Per  Abbott,  C.  J.,  in  Gale  v. 
Laurie,  5  B.  &  C.  164.  In  a  case  in 
Chancery,  a  ship's  chronometer  was 
considered  to  be  included  in  an  assign- 
ment in  which  "appendages  and  ap- 
purtenances" were  mentioned.  Langton 
▼.  Morton,  11  L.  J.,  «.  S.,  Ch.  *299  ; 
S,  C,  I  Hare,  549,  where  this  point  is  not 


noticed.  Richardson  v.  Clarke,  15  Maine 
(American)  Rep.  44,  is  contra;  see  also 
Langton  v.  Horton,  5  Beav.  9,  where  in 
a  bill  of  sale  the  word  "  appurtenances*' 
was  held  not  to  include  a  cargo  of  oil 
which  was  acquired  during  the  adven- 
ture. See  also  ante,  p.  33.  The  M.  S. 
Act,  1854,  did  not  use  the  word  **  appur- 
tenances." The  liability  of  the  owners 
was  limited  by  it  to  the  value  of  the 
"ship  and  freight." 

(x)   fViUon  V.  Dickson,  2  B.  &  A.  2. 

(y)  Cannan  v.  Meaburn,  1  Bing.  465. 

(x)  fVilson  V.  Dickson,  ubi  supra;  The 
Triune,  3  Hagg.  1 14. 
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be  calculated  at  the  time  of  the  loss  (a) ;  but  that  this  rule  was 
not  to  be  construed  so  as  to  exempt  the  owners  from  all  liability 
if  their  ship  foundered  at  the  time  of  the  accident,  but  that  they 
were  in  such  a  case  liable  to  the  extent  of  the  value  immediately 
before  the  collision  (6).  It  was  probably  intended  under  the 
earlier  acts  that  the  value  should  be  taken  at  the  commence- 
ment of  the  voyage.  Now,  as  we  have  seen  (c),  the  limit  of  the 
shipowner's  liability  is  not  the  value  of  the  ship  and  freight,  but 
a  sum  varying  with  the  tcinnage  of  the  ship. 

The  protection  afforded  by  the  26  Geo.  3,  c.  86,  s.  2,  in  cases 
of  fire,  was  held  to  be  confined  to  cases  in  which  the  fire  arose 
on  board  the  ship,  and,  consequently,  not  to  extend  to  a  casual 
fire  occurring  on  board  a  lighter  employed  by  the  shipowners  to 
convey  the  goods  from  the  shore  to  the  ship  (d). 

Upon  the  Merchant  Shipping  Act,  1854,  there  have,  as  yet, 
been  few  decisions.  It  has  been  held,  under  sect.  503  of  that 
statute,  which*  protects  shipowners  fh>m  liability  for  loss  of  gold, 
silver,  &c.  by  reason  of  robbery,  unless  the  "  true  nature  and 
value  "  of  the  article  is  inserted  in  the  bills  of  lading,  or  other- 
wise declared  in  writing  by  the  shipper,  that  it  is  not  sufficient 
to  describe  a  parcel  of  gold  as  so  much  "  gold  dust,"  without 
stating  its  value  {e). 

In  the  Admiralty  Courts,  where  the  proceedings  are  in  rem  In  Courts  of 
(a  mode  of  remedy  not  originally  given  as  a  measure  of  the  °'*^*  ^^' 
damage,  but  as  the  best  security  for  indemnity  that  could  be 
obtained,  as  the  owner  might  be  beyond  the  reach  of  the  law), 
the  liability  of  the  owner  is  also  modified  by  the  operation  of 
these  statutes :  but,  subject  to  this  modification,  the  rights  of  a 
person  in  possession  of  a  decree  of  those  Courts  in  a  cause  of 
damage,  are  co-extensive  with  the  rights  of  the  owner  him- 
self (/),  They  do  not,  however,  override  the  claim  of  a 
stranger  who  has,  subsequently  to  the  collision,  repaired  the 
ship  on  the  security  of  a  bottomry  bond  (g). 

(a)  mUoH  V,  Dickson,  2  B.  &  A.  2  ;  891 ;  The  Mary  Caroline,  Z^W.  Rob.  101. 
Dobree  v.  Schroeder,  6 Sim.  291.  In  Dobree  (c)  Ante^  p.  52;  M.  S.  Act  Amend- 

V.  Schroeder,  2  Myl.  &  C.  489,  it  was  meat  Act,  1862,  s.  54. 
held  that  the  value  of  the  ship  was  the  (d)  Morewoodv.PoUokt  1  E.  &  B.743. 

price  at  which  she  could   be  sold,  and  ie)   Williams  v.    The  African   Steam 

tliat  it  was  to  be  ascertained,   not  by  Stiip  Company^  1  H.  &  N.  2)00. 
making^  deductions  from  the  cost  price  (/)  The  Aline,  I  W.  Rob.   Ill,  and 

proportioned  to  her  age,  but  by  a  valu-  see  pott^  Chap.  iX.,  Collision. 
ation  and  appraisement.  {g)  lb, 

{b)  Brown  v.  Wilkinson,  15  M.  &  W. 
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In  these  Courts  the  owners  of  vessels  damaged  by  collision 
may  proceed  against  the  owners  of  the  ship  in  fault,  or  against 
the  master  personally,  or  against  the  ship  herself  (A) ;  and  it  is 
important  to  observe  that  the  personal  liability  of  the  owners 
for  the  costs  of  recovering  compensation  is  not  removed  by  the 
statutes,  and  they  may  become,  in  this  way,  answerable  beyond 
the  statutory  limit  of  liability  (i).  •  It  was  held,  under  the 
53  Geo.  3,  c.  159,  that  a  Court  of  law  ought  not,  by  reason  of 
the  pendency  of  a  suit  in  equity  under  that  statute,  to  stay  pro- 
ceedings in  an  action  at  law  against  the  owners  to  recover 
damages  for  an  injury  to  goods  (A).  We  have  seen  that,  under 
the  Merchant  Shipping  Act,  1854,  the  Court  of  Chancery 
may,  in  certain  cases,  entertain  proceedings  at  the  suit  of  the 
owners,  for  the  purpose  of  determining  the  amount  of  their  lia- 
bility, and  stop  all  actions  and  suits  pending  in  other  Courts  in 
relation  to  the  same  subject-matter,  and  that  these  powers  may, 
by  the  23  &  24  Vict.  c.  126,  s.  35,  be  exercised  by  the  Courts 
of  law  and  the  judges  thereof  (/). 

The  earlier  acts  extended  to  Ireland  (m) ;  but  did  not  apply 
to  foreign  ships  or  owners  (n). 


Shipi  to  which 
protection  of 
statutes  ex- 
tend. 


The  provisions  of  the  Merchant  Shipping  Act,  1854,  limit- 
ing the  liability  of  owners,  were  expressly  declared  by  sect.  516 
not  to  extend  to  British  ships,  not  being  recognized  British 
ships  within  the  meaning  of  that  statute  (o).  And  as  the  limi- 
tations of  the  owners'  liability  where  a  fire  occurs  on  board  ship, 
and  where  gold,  silver,  watches,  jewels  and  precious  stones  are 
stolen  or  embezzled,  still  depend  upon  sect.  503  of  that  act,  the 
statutory  protection  does  not  extend,  in  these  cases,  to  foreign 
ships.  But  we  have  already  seen  (/>)  that  the  provisions  limit- 
ing the  liability  of  shipowners,  which  are  contained  in  the 
Merchant  Shipping  Act  Amendment  Act,  1862,  and  which 


(h)  The  Volant,  1  W.  Rob.  387;  The 
Mellwa,  6  Notes  of  Cases,  67. 

(t)  The  Dundee,  2  Hagg.  137;  Ex 
ftarte  Rayne,  ]  Q.  B.  982. 

(/c)  Thiseldon  v.  Gibbons,  8  Dowl.  419. 

(0  ^nte^  p.  55. 

(to)  6&  7  Will.  4,  c  61. 

(n)  The  Carl  Johan,  cited  in  argument 
in  The  Dundee,  1  Hagg.  113,  and  in  the 
judgment  in  The  Girolamo,  S  Hagg.  186. 

(o)  See  Cope  v.  Doherty,  4  K.  &  J. 
357;  2  De  G.  &  J.  614.  A  British 
ship  within  the  meaning  of  the  M.  S. 


Act,  1854,  is  a  ship  belonging  wholly  to 
natural- born  British  subjects,  or  persons 
made  denizen  or  naturalized,  or  bodies 
corporate  established  under,  subject  to 
the  laws  of,  and  having  their  principal 
place  of  business  in,  the  United  King- 
dom or  some  British  possession.  See 
ante,  p.  4.  No  ship  required  by  that 
act  to  be  registered  is  moreover  to  be 
recognized  as  a  British  ship,  unless 
registered,  see  s.  19. 
(p)  Ante,  p.  61. 
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are  mentioned  above  (^)9  are  applicable  to  all  ships  whether 
British  or  foreign. 

The  provisions  of  the  Admiralty  Court  Act,  1861  (24  Vict. 
c.  10),  which  have  extended  and  defined  the  powers  of  the 
Court  of  Admiralty,  will  be  found  in  a  later  part  of  this 
Chapter  (r). 

We  shall  see  in  subsequent  Chapters  how  far  the  responsi-  Liability  under 

T^"1     A    A      Am     ft 

bility  of  owners  is  limited  by  the  express  terms  of  the  ordinary     ^^     ^  ' 
contracts  for  carriage,  and  by  the  operation  of  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  relating  to  pilots;  and  also 
what  bearing  the  statutes  to  which  we  have  referred  have  upon 
questions  of  collision  («). 

We  proceed  to  consider  the  liability  of  the  owners  for  work  Liability 

■  FOR  REPAIRS 

and  repairs  done,  and  for  stores  finnished  to  the  ship.     In  con-  ^^p  NECEt* 
eidering  this  subject,  it  is  important  to  recollect  that   legal  ■aries. 
ownership  by  itself  does  not  create  any  liability  for  the  ship's 
debts.     Strictly  speaking,  no  liability  arises  from  the  mere  fact  No  liability  by 
of  ownership  {t).     Some  misapprehension  on  this  point  existed  [ega?  own«r-^* 
formerly,  but  it  is  now  settled  that  the  question  as  to  the  liability  »^>P« 
for  repairs  and  necessaries  is  to  be  dealt  with  in  the  same  way 
as  before  the  passing  of  the  Registry  Acts,  and  that  the  inquiry 
always  is,  who  made  the  contract  ?  upon  whose  credit  was  the 
work  done?   and  upon  these  questions  the  statutes  requiring 
registration,  which  have  been  in  force  from  time  to  time,  have 
directly  no  bearing  (m),  though  indirectly  their  operation  is  fre- 


(q)  M.  S.  Act  Amendment  Act,  1862, 
8.  64.  See  also  The  Amalia,  12  W.  R. 
24,  in  which  it  was  held  by  the  Privy 
Council,  that  the  provisions  of  this  sec- 
tion apply  to  a  claim  made  by  the  owners 
of  a  foreign  ship  against  a  British  ship, 
in  respect  of  a  collinion,  which  occurred 
beyond  the  limits  of  British  jurisdiction. 

(r)  Post,  p.  69. 

(<)  See  pott.  Chap.  VI.,  Contract 
OF  Affreightment  ;  Chap.  V.,  Pi- 
lot; Chap.  IX.,  Collision. 

(/)  Per  Bayley,  J.,  in  Brigg»  v.  Wil- 
kinson,  7  B.  &  C.  35.  See  also  Holt  on 
Shipping,  197. 

(tt)  Brigf^s  v.  Wilkinson,  7  B.  &  C.  SO ; 
3  Kent's  Comm.  133  ;  Reeve  v.  Davis,  1 
A.  &  E.  312 ;  Jennings  v.  Griffiths,  R.  & 
Moo.  43 ;  Young  v.  Brander,  8  East,  10  ; 
Westerdell  v.  Dale,  7  T.  R.  306;  Anneti 


v.  Carstairs,  3  Camp.  354;  llennie  v. 
Young,  2  De  G.  &  J.  136.  So  in  the 
analogous  case  of  a  person  whose  name 
appears  in  the  Stamp  Office  return  as 
a  proprietor  of  a  newspaper,  he  is  not 
therefore  liable  in  respect  of  a  contract 
relating  to  it,  made  after  his  interest  has 
ceased,  and,  in  fact,  with  other  parties. 
Holcroft  V.  Hoggins,  2  C.  B.  488.  In 
some  cases  registered  ownership  has 
been  treated  as  creating  a  prima  facie 
liability  ;  Cox  v.  Reid,  1  C.  &  P.  602 ; 
Ex  parte  Machell,  2  Ves.  &  B.  216,  and 
the  judgments  in  Frost  v.  Oliver,  2  E. 
&  B.  801.  Whether  this  expression  be 
strictly  accurate  may  be  doubted,  but 
it  is  admitted  on  all  hands,  that  if  there 
be  such  a  primdfade  liability,  it  is  not 
conclusive,  but  may  be  rebutted  by  the 
special  circumstances  of  each  case.     In 
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quently  important,  as  the  repairs  are  generally  done  by  the  legal 
owner.  In  other  words,  the  legal  owner  is  usually  liable,  not* 
because  he  is  the  registered  owner,  but  because  he  is  usually 
the  real  contractor. 

It  will  be  found  accordingly  that  parties  have  been  held  liable, 
because  the  work  was  done  on  their  credit,  although  they  had 
parted  with  their  shares ;  and  that,  on  the  other  hand,  a  similar 
liability  has  attached  upon  persons  beneficially  interested,  but 
not  entitled  under  any  legal  transfer. 

These  rules  have  been  often  recognized,  and  have  been  acted 
upon  in  some  important  recent  cases.  They  apply  to  the  cases 
of  mortgagees  and  lessees  of  ships,  who  are,  in  feet,  so  far  as 
this  question  is  concerned,  limited  or  temporary  owners  (a:). 
The  difficulty  in  practice  has  always  been  to  apply  these  prin- 
ciples to  the  complicated  facts  of  particular  cases. 

In  the  decided  cases  the  attempt  has  generally  been  either  to 
infer  a  liability  from  mere  registered  ownership,  or  to  show  that 
the  .persons  personally  engaged  in  the  transaction  were  clothed 
with  some  express  or  implied  authority  ifrom  the  parties  sought 
to  be  charged. 

Thus,  where  the  managing  owner  mortgaged  his  interest,  and 
the  mortgagee  caused  the  transfer  to  be  duly  indorsed  on  the 
certificate  of  registry,  but  the  mortgagor  continued,  as  before, 
to  manage  the  concerns  of  the  ship,  and  the  mortgagee  did  not 
interfere  or  take  possession,  it  was  held,  that  he  was  not  liable 


Rich  V.  Coet  2  Cowp.  639,  Lord  Mans- 
field said,  **  Whoever  supplies  a  ship 
with  necessaries  has  a  treble  security ; 
1,  the  person  of  the  master;  2,  the  spe- 
cific ship ;  3,  the  personal  security  of 
the  owners,  whether  they  know  of  the 
supply  or  not."  It  must  be  recollected, 
however,  that  if  this  observation  in- 
cludes mere  legal  owners,  the  latter  de- 
eisions  establish  that  they  are  not  liable, 
unless  the  contract  is  shown  to  be  made 
with  their  express  or  implied  authority; 
and,  further,  that  there  may  be  cases  in 
which  the  master,  acting  as  agent  for  the 
owners,  incurs  no  personal  liability ;  as, 
for  instance,  where  no  credit  is  given  to 
him,  or  there  is  an  express  stipulation 
that  he  shall  not  be  personally  liable. 
It  is  perfectly  open  to  the  parties  to 
contract,  so  as  to  confine  the  responsi- 
bility either  to  the  master  or  the  owner. 
Hoskint  v.  Slayton^  Rep.  temp.  Hardw. 
376  ;  Farmer  v.  DavUst  1  T.  R.  108,  and 
see   the   observations  of   Lord   Ellen- 


borough,  C.  J.,  in  Hussey  v.  Christie^  9 
East,  432 ;  Story  on  Agency,  ss.  294, 
296.  In  the  words  of  an  early  case, 
**  The  repairer  of  a  ship  has  prima  facie 
his  election  to  sue  the  master  who  em- 
ploys him,  or  the  owners,  but  if  he 
undertakes  it  on  a  special  promise  from 
either,  the  other  is  discharged."  Gamt 
ham  V.  Bennett,  2  Str.  816.  The  master 
is  liable,  in  the  first  instance,  if  it  does 
not  appear  that  any  credit  was  given  to 
the  owners,  per  Tindal,  C.  J.,  in  Essery 
V.  Cobb,  4  C.  &  P.  858. 

(x)  Briggt  V.  Wilkinson,  7  B.  8f  C. 
SO.  See  as  to  when  the  charterer  be- 
comes owner  pro  hdc  vice,  the  cases 
cited,  post.  Chap.  VL,  Contract  op 
Affreightment,  and  Parithv.  Craw- 
ford, 2  Stra.  1251;  Fallejo  v.  Wheeler, 
Cowp.  143.  As  to  the  enforcement  of 
equities  against  owners  and  mortgagees  o 
ships  in  respect  of  their  equitable  inte- 
rests therein,  see  the  M.  S.  Act  Amend- 
ment Act,  1862,  8.  3,  and  ante,  p.  35, 
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for  repairs  and  necessaries  supplied  under  the  orders  of  the 
mortgagor  (y);    and  a  mortgagor  who  remains  in  ostensible 
possession  of  the  ship  may  confer  a  right  of  lien  against  her  for 
necessary  repairs  (ar).     So,  on  the  other  hand,  where  a  legal  Legal  and 
owner    parted  with  a  beneficial   ownership,  by  contracting  to 
sell  his  shares,  and  by  taking  a  bill  of  exchange  for  part  of  the 
price,  and  before  a  bill  of  sale  had  been  executed,  repairs  were 
done  by  the  directions  of  the  managing  owner,  and  there  was 
no  evidence  to  show  that  he  had  any  authority  from  the  legal 
owner  to  order  them,  it  was  held,   that   the   latter  was  not 
liable  (a) ;  and  in  accordance  with  this  principle,  a  person  who 
holds  himself  out  as  owner  cannot  escape  fi:om  liability  by 
setting  up  that  the  conveyance  to  him  was  void  for  non-con- 
formity with  the  provisions  of  the  Registry  Acts;  but  he  is  not 
liable  unless  he  holds  himself  out  as  owner,  or  credit  is  given  to 
him  individually  (5).     In  a  case  in  bankruptcy  (c),  the  rule  was 
laid  down  by  Lord  Eldon  in  these  terms,  "  Where  the  repairs 
are  executed  in  a  port  in  this  country,  the  vessel,  tiQ  parted  with, 
is  specifically  chargeable  with  their  amount ;  but  the  lien  is  lost 
with  the  possession.     Where   the  repairs  are  ordered  by  the 
master,  he,  in  the  first  place,  incurs  a  personal  liabiUty,  and 
considering  him  in  general  as  the  servant  or  agent  of  the  owners 
in   the  employment  and  management  of  the  ship,  they  also 
become  responsible  for  his  orders,  unless  they  are  expressly 
excluded  by  the  terms  of  the  contract.     The  same  observation 
applies  where  a  part  owner  gives  the  order ;  the  liability  attaches 
against  them  all,  unless  it  be  expressly  provided  against." 


These  principles  receive  considerable  illustration  from  some  Recent  de- 
modem  cases  upon  the  subject.     In  one  of  these  (d)  the  legal  *^"'^°'' 
owner  of  a  ship  was  sued  for  the  price  of  rigging  supplied  to 
the  ship  subsequently  to  the  execution  by  him  of  an  invalid 
executory  contract  for  the  sale  of  the  ship.     The  rigging  was 
necessary  for  the  ship,  and  had  been  supplied  to  her  whilst  she 


(y)  Briggs  v.  Wilkinson,  7  B.  &  C.  30. 

(«)  miliams  V.  Allsup,  10  C.  B.,  N. 
S.  417. 

(a)  Curling  V.  Robertson,  7  M.  &  Gr. 
336  :  Baker  v.  Buckle,  7  Moore,  3^9. 

(6)  Harrington  v.  Fry,  2  Bing.  179. 
In  this  case  the  defendant  waa  held  not 
to  be  liable.  The  decision  has  been 
questioned,  on  the  ground  that  he  was, 


as  regarded  strangers,  substantially  a 
dormant  nr  secret  part  owner,  and  that 
credit  given  to  one  part  owner  is  credit 
given  to  all.  See  Collyer  on  Part.  686  ; 
see  also  Mclver  v.  Humble,  16  East,  169. 

(c)  Ex  parte  Bland,  2  Rose,  92,     See 
also  Thompson  v.  Fiiiden,  4  C.  &  P.  158. 

(d)  Frost  V.  Oliver,  2  E.  &  B.  301. 
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was  in  dock  in  London,  on  the  order  of  the  acting  and  registered 
master.  The  defendant  was  at  this  time  the  registered  owner. 
The  plaintiff  had,  about  the  time  of  the  supply  of  the  goods  (but 
whether  before  or  after  was  imcertain),  inspected  the  register. 
Before  the  goods  were  supplied  the  defendant  had  entered  into 
an  agreement  (which  was,  by  reason  of  the  Registration  Acts 
then  in  force,  not  binding,  as  it  did  not  recite  the  certificate  of 
registration)  to  sell  the  ship  to  a  third  person  to  be  employed  as 
an  emigrant  ship,  the  defendant  agreeing  to  repair  her  so  that 
she  should  be  approved  of  by  the  Emigration  Commissioners. 
The  master  had  been  appointed  by  the  intended  purchaser,  and 
the  defendant  had  never  seen  him  or  desired  him  to  order  any- 
thing for  the  ship ;  but  there  was  evidence  to  show  that  the 
name  of  the  master  had  been  put  on  the  register  with  the  con- 
currence of  the  defendant,  and  that  whilst  he  was  acting  as 
master  the  defendant  had,  concurrently  with  the  purchaser, 
kept  possession  of  the  ship,  having  on  board  of  her  agents  who 
gave  orders  respecting  other  repairs  which  were  being  done  to 
her.  It  appeared,  also,  that  the  dock  dues  had  been  paid  by 
the  defendant;  that  the  ship,  whilst  in  dock,  had  been  new 
coppered,  and  had  had  other  rigging  supplied  to  her  at  the  ex- 
pense of  the  defendant,  and  that  the  rigging  in  respect  of  which 
the  action  was  brought  ought  to  have  been  supplied  by  the 
defendant,  under  the  agreement  between  him  and  the  intended 
purchaser ;  and  that  some  time  aft;er  the  supply  of  the  rigging, 
the  contract  of  purchase  not  having  been  completed,  the  de- 
fendant took  exclusive  possession  of  the  ship,  and  sent  her 
abroad  under  another  master,  carrying  with  her  the  cordage  in 
question.  Upon  these  facts  the  judges  differed*  as  to  whether 
there  was  any  evidence  that  the  rigging  had  been  supplied  on 
the  credit  of  the  defendant,  or  that  he  had  given  authority  to 
the  master  to  pledge  his  credit.  Lord  Campbell,  C.  J.,  and 
Wightman  and  Crompton,  JJ.,  were  of  opinion  that  there  was 
evidence  to  go  to  the  jury  of  his  liability.  Erie,  J.,  was  of  a 
contrary  opinion,  holding  that  the  evidence  showed,  in  fact,  a 
contract  by  the  master  on  behalf  of  the  purchaser  who  had 
appointed  him,  and  that  there  was  no  evidence  firom  which  it 
could  be  inferred  that  the  master  had  authority  to  bind  the 
legal  owner.  Shortly  after  this  case  an  action  was  brought 
against  the  same  defendant  by  another  tradesman  for  goods 
supplied  to  the  same  ship  upon  the  order  of  the  master,  under 
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substantially  similar  circumstances  (e).      The   case  was  tried 
before  Lord  Campbell,  C.  J.,  and  he  directed  the  jury  that  the 
defendant  was  not  liable  merely  by  reason  of  his  being  the 
registered  owner,  nor  was  he  liable  merely  by  the  orders  having 
been  given  by  the  registered  master,  but  that  he  was  liable  if 
the  master  had  acted  with  his  privity  and  consent,  and  the 
goods  had  been  supplied  upon  the  credit  of  the  owner  by  the 
bona  fide  orders  of  the  master,  given  with  the  privity  of  the 
owner,  and  were  necessary  and  proper  for  the  ship  under  the 
circumstances ;  and  that,  although  the  facts  given  in  evidence 
by  the  defendant  were  believed,  he  was  not  conclusively  entitled 
in  point  of  law  to  a  verdict.     To  this  ruling  a  bill  of  exceptions 
was  tendered,  and  the  Court  of  Exchequer  Chamber  directed  a 
new  trial,  holding  that  the  direction  was  not  sufficient,  and  that 
there  was  no  evidence  that  the  master  had  acted  as  the  de^ 
fe^idanfs  master  of  the  ship.     The  Court,  after  referring  to  the 
direction  given  to  the  jury  as  to  the  circumstances  under  which 
they  might  find  the  defendant  liable,  proceeded  in  the  following 
terms : — "  Now  we  think  that,  although  all  these  circumstances 
existed,  yet  it  would  not  be  enough  to  render  the  defendant 
liable  unless  the  person  acted  as  the  defendant's  master  of  the 
ship  with  his  privity  and  consent,  and  the  goods  and  work  were 
supplied  to  and  done  upon  the  ship,  not  merely  upon  the  credit 
of  the  owner  by  the  bon&  fide  orders  of  the  master  given  with 
the  privity  of  the  owner,  but  as  on  a  contract  with  the  owner  on 
orders  given  by  the  master  as  for  him,    Now  in  this  case,  on  the 
evidence,  it  appears  that  the  defendant  did  not,  by  word  or  deed, 
in  any  way  hold  out  the  master  as  his  master,'*^     The  Court  also 
observed,  that  it  did  not  think  that  the  direction  that  the  de- 
fendant vras  not  conclusively  entitled  in  point  of  law  to  a  verdict, 
if  the  facts  given  in  evidence  on  his  behalf  were  believed,  was 
correct,  "  for  as  there  was  only  evidence  of  an  actual  authority, 
and  no  evidence  of  such  a  holding  out  of  the  master  by  the 
defendant  as  his  agent  as  to  preclude  the  defendant  from  deny- 
ing the  agency,  the  real  question  for  the  jury  was,  whether  the 
master  was  in  fact  the  defendant's  agent ;  and  if  the  defendant's 
evidence  was  believed  he  was  not." 

In  a  later  case  (/)  an  action  was  brought  against  a  person, 

(e^  Mitcheson  v.  Oliver,  5  E.  &  6. 419.       also  Cfutpman  v.  Callis,  9  C.  6.,  N.  S. 
(/ )  Mtfert  V.  fVillis,  17  C.  B.  77,  af-       769. 
firmed  Cam.  Scacc.,  18  C.  B.  886.    See 
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who  was  alleged  to  be  the  owner  of  a  ship,  for  damages  claimed 
in  respect  of  the  non-conveyance  of  goods  which  the  master  of 
the  ship  had  agreed  to  cany  under  a  charter-party  executed  by 
him  at  Valparaiso.  The  facts  appeared  to  be,  that  whilst  the 
ship  was  at  sea  the  registered  owner  had  applied  to  the  de- 
fendant for  an  advance,  and  had  executed  to  him  an  absolute 
bill  of  sale  of  the  ship,  which  was  afterwards  registered  by  the 
defendant.  The  bill  of  sale,  although  in  form  absolute,  was  only 
intended  as  a  collateral  security  to  the  defendant  for  the  money 
advanced  by  him.  Subsequently  to  the  registration  of  the  bill 
of  sale  the  master  entered  into  the  charter-party  under  which 
the  plaintiff  claimed,  both  parties  being  ignorant  of  the  then 
state  of  the  ownership  of  the  ship.  The  Court  held,  that  the 
defendant  was  not  liable  ;  that  it  was  not  bound  by  the  register, 
but  might  look  at  the  real  transaction  between  the  parties ;  and 
that,  looking  at  all  the  circumstances,  it  appeared  that  it  was 
not  intended  that  the  defendant  should  become  the  real  owner 
of  the  ship,  but  only  that  he  should  be  interested  in  her  to  the 
extent  of  his  advance ;  and  that,  therefore,  it  was  manifest  that 
he  could  not  have  intended  to  adopt  the  master  as  his  agent  and 
make  himself  liable  for  his  acts.  Upon  the  same  principles  it 
was  held  (y),  that  the  mere  fact  of  a  person  being  registered  as 
the  part  owner  of  a  ship,  under  a  bill  of  sale,  which  appeared  to 
have  been  in  fact  given  only  as  a  security  for  advances,  did  not 
give  to  his  co-owner  authority  to  pledge  his  credit  for  necessary 
repairs.  In  another  case  (A)  it  appeared  that  repairs  had  been 
done  under  the  superintendence  of  the  master  to  a  ship  of  which 
the  defendant  owned  eight  sixty-fourths,  by  the  direction  of  the 
owner  of  the  remaining  sixty-fourths,  who  had  always  acted  as 
the  managing  owner.  Before  the  repairs  were  ordered  the  de- 
fendant had  informed  his  co-owner  that  it  was  not  his  intention 
to  sail  the  ship  again,  and  had  offered  to  sell  his  shares  to  his 
co-owner,  to  which  the  latter  had  assented,  although  the  agree- 
ment had  not  ultimately  been  carried  out.  Shortly  after  the 
commencement  of  the  repairs  the  defendant  had  given  notice 
to  the  plaintiff  that  he  would  not  pay  for  them.  The  Court 
held  that  the  defendant  was  not  liable,  for  that  his  co-owner 
had,  under  the  circumstances,  no  authority  to  bind  him,  and 
there  was  nothing  in  the  conduct  of  the  defendant  to  justify 

(g)  Hackwood  v.  Lyall,  17  C.  6.  124.       and  see  the  observations  of  fiyles,  J*.,  in 
{h)  Brodie  v.  Howard,  17  C.  B.  109,        Whitwell  v.  Pernn,  4  C.  6.,  N.  S.  416. 
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the  plaintiff  in  considering  that  he  was  one  of  the  contracting 
parties.     In  another  case  (i),  a  ship  sailed  fix>m  England  for  a 
foreign  port^  the  master  having  a  power  of  attorney  to  act  as 
ligent  for  the  then  registered  owner.      Subsequently  the  de- 
fendant purchased  the  vessel,  was  registered  as  owner,  and 
afterwards  resold  the  ship.     An  action  wAs  brought  against  the 
defendant  for  necessaries  supplied  to  the  ship  abroad  on  the 
order  of  the  master,  at  a  time  when  the  defendant  was  the 
registered  owner.     It  was  held,  that  he  was  not  liable,  the 
master  not  appearing  to  have  been  at  this  time  his  agent  in  fact. 
But  where  the  defendant  was  not  only  beneficially  interested, 
but  knew  that  another  part  owner  was  acting  as  the  ship's 
husband,  and  had  himself  received  a  share  of  the^  profits,  it  was 
held,  that  there  was  evidence  to  go  to  the  jury  that  the  ship's 
husband  had  authority  to  contract  for  necessaries  on  behalf  of 
the  owners ;  and  the  co-owners  were  held  liable,  although  part 
of  the  supplies  had  been  paid  for  by  bills  drawn  by  the  ship's 
husband  upon  the  brokers  of  the  ship,  and  on  the  bankruptcy 
of  the  latter  the  plaintiff  had  proved  against  their  estate  for  the 
balance  (k). 

We  have  already  seen  (/)  that  where  a  transfer  is  made  only 
as  a  security  for  the  payment  of  debts,  the  transferee  does  not 
become,  nor  does  the  transferor  cease  to  be,  owner,  except  so 
far  as  may  be  necessary  to  render  his  security  available  (w). 
Where  mortgagees  are  not  in  possession,  and  have  not  person- 
ally interfered,  their  liability  depends  upon  whether  a  contract, 
either  express  or  implied,  was  entered  into  on  their  behalf  (n); 
for  no  mortgagee  is,  merely  as  such,  liable ;  and,  therefore, 
where  the  original  owner  assigned  by  biU  of  sale  aU  his  interest. 


(t)  Mackenzie  v.  Pooley,  11  Ex.  688. 

(*)  WhitweU  V.  Perrin,  4  C.  B.,  N.  S. 
412. 

(/)  ^nto,  p.  36. 

(m)  M.  S.  Act,  1854,  8.  70.  Under 
the  6  Geo.  4,  c.  110,  it  was  held,  that  a 
mortgagee  was  only  an  owner  to  the  ex- 
tent of  the  value  mortgaged.  Irving  ▼. 
Richardson,  2  B.  &  Ad.  193.  The  M.  S. 
Act,  1854,  gives  a  form  of  mortgage 
which  is  different  from  the  form  which 
was  in  use  before  that  act  (see  Form, 
App.,  p.  cclxL)  The  statutory  form  now 
in  use  does  not,  in  terms,  transfer  the 
ship  to  the  mortgagee.  The  mortgagor 
'*  mortgages  "  the  ship  or  shares  to  the 
mortgagee. 

(fi)  3  Kent's  Comm.  1 36.     It  is  there 

M.F. 


said,  "  If  there  has  been  no  dealing 
with  the  mortgagor,  in  the  character  oif 
owner,  but  the  credit  has  been  given  to 
the  person  who  may  be  owner,  it  is  a 
point  still  remaining  open  for  discussion, 
whether  the  liability  will  attach  to  the 
beneficial  or  to  the  legal  owner."  It  is 
only  to  solve  the  question  in  appearance 
to  say  that  in  such  a  case  the  ordinary 
rule  as  to  undiscovered  principals  would 
be  applied,  and  that  that  party  would 
be  held  liable  for  whom  the  master  was 
then  acting  as  agent:  for  in  cases  of 
change  of  ownership  uncommunicated 
to  the  master  there  is  often  much  prac- 
tical difficulty  in  determining  whose 
agent  he  was  on  any  particular  occasion. 
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and  afterwards  sails  and  rigging  were  furnished  on  his  account^ 
and  on  his  credit  alone,  it  was  held,  that  the  assignee  could  not  be 
charged  with  the  price  of  these  goods  (o).  And  a  mere  mort- 
gagee, who  did  not  take  possession,  was  held  not  to  be  liable 
for  necessaries  supplied  for  the  use  of  the  ship  previously  to  a 
re-transfer  (p).  Where  a  person,  who  was  mortgagee  as  well  as 
broker  for  the  ship,  gave  directions  for  repairs,  it  was  held  that 
the  question  for  the  jury  was,  whether  he  acted  only  as  broker, 
or  as  a  person  having  an  interest  in  the  ship  (9).  And  where 
a  purchaser  had  entered  on  the  register  an  absolute  bill  of 
sale,  he  was  allowed  to  prove,  in  order  to  show  that  the  repairs 
were  not  done  on  his  credit,  that  by  a  defeasance,  not  mentioned 
on  the  register,  he  had  only  a  quaUfied  property  (r).  And  a 
person  who  had  executed  a  bill  of  sale  as  the  owner  of  a  share, 
was  held  not  to  be  estopped  from  showing  that  his  name  was 
inserted  in  the  register  without  his  consent,  and  that  he  had 
executed  the  deed  for  the  purpose  only  of  divesting  himself  of 
any  supposed  title  (s).  These  cases  are  decisions  under  the  old 
Kegistry  Acts,  but  the  principles  of  them  are  applicable  under 
the  statutes  now  in  force. 

The  liability  of  the  owners  fpr  repairs  when  the  ship  has  been 
let  to  third  persons  depends  also  upon  whether  the  contract  for 
repairs  is,  in  &ct,  made  with  them,  or  with  the  lessee.  Thus,  a 
registered  owner,  who  had  chartered  the  ship  to  the  captain  for 
a  certain  number  of  voyages  at  a  fixed  rent,  was  held  not  to  be 
liable  for  stores  furnished  under  the  captain's  orders  during  the 
existence  of  the  charter-party ;  since,  under  the  circumstances, 
the  captain  could  not  be  considered  to  be  his  servant  {t).  So, 
on  the  other  hand,  where  a  ship  was  captured,  and  afterwards 
liberated,  and  abandoned  to  underwriters  by  the  owners  on 
notice  of  the  capture,  it  was  held,  that  they  were  still  liable 


(0)  Baker  v.  Buckle,  7  Moore,  349. 
The  case  of  Dowson  v.  LeekCf  I  DowL  & 
R.  N.  P.,  a  note  of  which  will  also  be 
found  in  Holt  on  Shipping,  p.  198,  no^ 
mine  Dowson  v.  Longster,  has  some  bear- 
ing on  this  point,  but  the  question  there 
was  one  of  fact  rather  than  of  law. 

(p)  Qunnery  y,  Blackbume,  1  H.  Bl. 
117,  note ;  Twntyman  v.  Hart,  1  Stark. 
366;  Jackeon  v.  Femon,  1  H.  Bl.  114; 
Annett  y.  Caretmrs,  3  Camp.  354. 

{q)  Cattle  v.  Duke,  6  C.  &  P.  359. 
The  weight  of  the  American  decisions 
has  been  in  favour  of  the  position  that  a 
mortgagee,  out  of  possession,  is  not  liable 


for  repairs  or  necessaries  procured  on 
the  order  of  the  master,  and  not  upon 
the  particular  credit  of  the  mortgagee, 
who  has  not  been  in  receipt  of  the 
freight;  though  the  rule  is  otherwise 
where  the  mortgagee  is  in  possession, 
and  the  vessel  is  employed  on  his  ser- 
Tice.    3  Kent's  Coram.  134,  136. 

(r)  Cox  V.  Reid,  R.  &  Moo.  199. 

(«)  Rande  v.  Thomas,  6  M.  &  S.  244. 

(/)  Frazer  v.  Marsh,  2  Camp.  617; 
S.  C,  13  East,  238 ;  Reeve  v.  Davie,  1  A. 
&  E.  312,  and  potty  Chap.  VI.,  Con- 
tract OF  Affreightment. 
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for  stores  and  necessaries  ordered  bj  the  supercargo  after  the 

abandonment  (u).     And  in  a  case  at  Nisi  Prius,  the  owners 

of  a  Post  Office  packet  were  considered  to  be  liable  for  stores 

ordered  by  the  captain^  although  he  was  not  appointed  by  them, 

but  by  the  Postmaster-General  (a;).     We  shall  see,  in  subse-  OvmenprohSte 

quent   Chapters  (y),  in  what  cases  the  charterers  of  ships  are 

to  be   considered  as  owners  pro  hac  vice,  and  how  far  their 

liability  to  third  persons  on  contracts  relating  to  the  ship,  or 

for  injuries  occasioned  by  her  mismanagement,  is  affected  by 

this  consideration. 


vice. 


When  once  the  liability  is  established,  each  owner  is  by  the  Extent  of  lia- 
law  of  England,  which  differs  in  this  respect  from  the  civil  law,    ^  ^^^^ 
liable  in  solido  for  the  whole  amount  of  the  debt,  without  refer- 
ence to  the  proportion  of  his  interest,  or  to  any  stipulations  be- 
tween himself  and  the  other  owners  {z).     So,  the  owners  cannot 
qualify  their  liability  by  any  arrangement  with  their  agents. 
Thus,  where  an  owner  agreed  with  his  agent  that  the  latter 
should  pay  for  the  repairs,  on  having  the  ship  transferred  to 
him,  it  was  held  that  a  creditor  of  the  owner  must  look  to  him, 
and  could  not  sue  the  agent  (a).     And  if  persons  separately 
interested  in  aliquot  parts  of  a  ship  employ  a  joint  agent,  they 
are,  at  law,  liable  each  for  the  whole  of  the  debt  incurred  (J). 
A   Court  of  equity,  however,  would  distribute  the  liability 
rateably  (c). 

By  the  civil  law,  and  the  law  of  those  countries  which  have  Material  men, 
adopted  its  principles,  a  lien  upon  the  ship  is  given  without  ^ycalien!^ 
any  express  contract  to  those  who  repair  her,  or  fiimish  her 


(tt)  MiUheU  v.  Glenfde,  1  Stark.  230. 

(x)  Stokes  V.  Came^  2  Camp.  389. 

(y)  See  po$tt  Chapters  VI.  and  IX., 
Contract  of  Affreightment  and 
Collision. 

(«)  Doddington  v.  Halletty  1  Ves.  sen. 
498 ;  Thompton  v.  Finden,  4  C.  &  P.  158. 
The  Scotch  law  is  the  same ;  2  Bell's 
Comm.  656;  also  the  American.  In 
France  and  Holland  part  owners  are 
liable  to  the  extent  only  of  their  shares. 
3  Kent's  Comm.  1 55.  The  observations 
in  the  text  must  now  be  read  subject  to 
the  limitations  imposed  on  the  liability 
of  members  of  corporations  constituted 
under  the  Joint-Stock  Companies  Act, 
1856,  relating  to  companies  with  limited 


liability.    (19  &  20  Vict  c.  47.) 

(a)  Rattenhury  v.  Fenton,  3  Mylne  & 
K.  505.  See  also  Stewart  ▼.  Hall,  2 
Dow.  29. 

(5)  Pasmore  V.  Bousfield,  1  Stark.  296; 
Bac.  Abr.  tit.  Merchant,  D. 

(c)  Speerman  v.  Degrave,  2  Vern.  648  f 
British  Empire  Shipping  Company  ▼. 
Somes,  £.  B.  &  E.  353,  367  ;  affirmed 
Dom.  Proc.,  30  L.  J.,  Q.  B.  229.  A 
shipwright  is  not  entitled  to  be  paid  for 
the  use  of  his  dock  while  he  detains 
the  8hip  under  such  lien  against  the 
will  of  the  owner,  unless  there  is  some 
special  contract,  custom,  or  usage  to 
authorize  such  claim.    lb. 
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Rule  at  law.  with  necessaries,  either  at  home  or  abroad  (d).  But,  in  Eng- 
land, the  rule  is  different.  The  master  may,  in  cases  of  neces- 
sity arising  abroad,  hypothecate  or  pledge  the  ship,  and  so,  in 
effect,  give  a  lien  on  her :  but,  at  home,  no  lien  for  work  done 
in  respect  of  the  ship  can  exist,  except  in  those  cases  in  which, 
by  the  general  law,  a  right  of  this  description  is  allowed.  The 
general  rule  of  law  is,  that  every  artificer  has  a  particular  lien 
on  any  chattel  which  has  been  delivered  to  him  in  his  business, 
and  on  which  he  has  expended  his  labour ;  and  on  this  prin- 
ciple a  shipwright  has  a  hen  for  repairs,  so  long  as  he  does  not 
part  with  the  possession  of  the  ship  (e).  But  the  lien  is  lost  as 
soon  as  the  possession  is  parted  with ;  and  where  the  work  is 
done  on  credit,  or  there  is  any  usage  of  trade  inconsistent  with 
the  lien,  it  never  arises  (y). 

It  has  been  held  that,  in  cases  of  bankruptcy,  creditors  who 
have  repaired  a  ship  have  an  equitable  lien  on  her  earnings,  not 
from  any  doctrine  peculiar  to  the  earnings  of  a  ship,  but  on  the 
general  principle  of  equity,  that  the  joint  property  of  every 
partnership  is  liable  to  the  joint  creditors ;  but  this  right  exists 
only  so  long  as  the  ship  remains  the  property  of  the  owners  to 
whom  the  credit  was  given,  and  does  not  extend  to  fireight  ac- 
cruing subsequently  to  a  sale  (y). 


Rule  in  Court 
of  Admiralty. 


The  Court  of  Admiralty  has  now,  after  many  decisions  the 
other  way,  adopted  the  rule  of  the  common  law  with  respect  to 
these  hens  on  the  ship  herself,  and  holds  that  material  men, 
unless  in  possession,  are  not  entitled  to  any  preference  over 
other  creditors ;  and  also  that  they  have  no  better  claim  against 
the  proceeds  of  the  ship,  when  sold,  than  they  had  against  the 
ship  in  specie  (h). 


(d)  S  Keiit*8  Comm.  168 ;  Dig.  14, 
1, 1  ;  1  Valin's  Comm.  363,  367. 

(c)  Hoare  v.  Clement,  2  Show.  338 ; 
Justin  V.  Ballam,  1  Salk.  34 ;  Ex  parte 
BUtnd,  2  Rose,  91  ;  Franklin  v.  Hosier, 
4  B.  &  Aid.  341 ;  Buxton  v.  Snee,  1  Ves. 
sen.  1 54 ;  Watkinson  v.  Bernadiston,  2 
P.  Wms.  367.  The  Scotch  law  is  now 
similar.  fVood  v.  Creditors  qf  Weir,  1 
Bell's  Comm.  627.  So  in  America,  3 
Kent's  Comm.  169.  The  security  of 
material  men  has  been  the  subject  of 
legislative  provision  in  several  of  the 
American  states.  In  New  York,  ship- 
wrights and  material  men  have,  by  sta- 
tute, a  lien  for  the  amount  of  their 
debts,  whether  the  ship  is  owned  within 


the  state  or  not,  but  the  lien  ceases  after 
due  security  given,  or  when  the  vessel 
leaves  the  state.     lb,  170. 

(/)  Raitt  V.  Mitchell,  4  Camp.  146. 
In  the  American  Courts  it  has  been 
held  that  giving  credit  for  a  fixed  time 
is  not  inconsistent  with  a  Hen,  for  a  lien 
may  exist  for  a  debt  solvendum  infuturo, 
3  Kent's  Comm.  171,  note  (6).  See  as 
to  the  more  extensive  lien  which  is  en- 
forced by  the  Court  of  Admiralty  in 
cases  of  collision  and  the  like,  past. 
Chap.  IX. 

{g)  Ex  parte  Hill,  1  Madd.  61. 

Ih)  The  Neptune,  3  Knapp's  P.  C. 
Cases,  94  ;  3  Hagg.  136. 
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Formerly  the  jurisdiction  of  the  Courts  of  Admiralty  in  suits  Statutory  ju- 
relating  to  repairs  and  supplies  which  had  not  been  done  or  Admiralty  in 
iiimished  on  the  high  seas,  was  very  doubtful ;  the  Courts  of  !^^^^c*to 
common  law  holding  that  the  Admiralty  had  no  jurisdiction  foreign  or  se 
when  the  contract  had  been  made  within  the  body  of  a  county,  ^^^^^ "  ^^ 
and  the  Admiralty  acting  frequently  on  a  contrary  rule  (i). 

The  jurisdiction  of  that  Court  has,  however,  been  extended 
and  defined  by  the  3  &  4  Vict.  c.  65,  and  by  the  Admiralty 
Court  Act,  1861  (24  Vict.  c.  10). 

By  the  3  &  4  Vict.  c.  65,  s.  6,  the  Court  of  Admiralty  was  s  &  4  Vict. 
empowered  to  decide  all  claims  and  demands  for  necessaries 
snppUed  to  any  foreign  ship,  or  seargoing  vessel,  and  to  enforce 
payment  thereof,  whether  she  might  have  been  within  the  body 
of  a  county  or  upon  the  high  seas  when  they  were  furnished. 

The  jurisdiction  given  by  this  statute  was  held  to  extend  to 
the  supply  of  necessaries  by  an  English  firm  to  a  foreign  ship 
at  a  port  within  an  English  colony  (A). 

This  statute  conferred  upon  the  Court  of  Admiralty  a  juris- 
diction to  be  employed  in  every  lawful  mode  for  enforcing  the 
payment,  either  by  arresting  the  person  of  the  owner  or  his  pro- 
perty, in  case  of  necessity ;  and  the  Court  will  exercise  this 
power  equitably,  and  endeavour  to  protect  the  interests  of  all 
persons  having  a  bondfde  lien  upon  the  property  (Z). 

The  sixth  section  of  this  act  relates  exclusively  to  foreign 
vessels,  and  the  object  of  the  statute  was  to  provide  a  remedy 
against  the  inconvenience,  which  frequently  occurred  where  a 
foreign  vessel  was  driven  upon  the  coasts  of  this  country,  and 
the  master  having  no  credit,  was  under  great  difficulty  in  ob- 
taining necessaries  for  the  purpose  of  refitting  her,  and  of  pro- 
ceeding on  the  voyage  (m).  It  was  held  that  the  Court  had  no 
jurisdiction  under  this  act,  where  the  articles  were  not  fur- 
nished to  a  foreign  ship  in  the  body  of  a  county,  or  upon  the 
high  seas ;  and  a  daim,  imder  this  statute,  for  goods  supplied 
by  an  English  manufacturer  to  a  foreign  ship,  building  in  a 
foreign  port,  was  dismissed  with  costs  (n).  A  vessel  built  and 
registered  at  New  Brunswick,  and  owned  by  a  mercantile  firm 

(0  See  tbe  Preface  to    Pritchard's  (n)  See  The  Ocean,  2  W.  Rob.  368, 

Adm.  Digest.  and  The  India,  82  L.  J^  P.  M.  &  A. 

(fc)  The  Wataga,  Swab.  A.  R.  165.'  185.    It  was  beld  that  the  Court  bad 

(0  See  the  judgment  of  Dr.  Luahing-  jurisdiction  in  a  suit,  brought  after  tbe 

ton,  The  Alexandeff  1  W.  Rob.  294.  passing  of  tbe  act,  for  necessaries  sup- 

(m)  See  the  judgment  of  Dr.  Lusb-  plied  before.  The  Jkxander,  uH  mpra, 
ingtoD,  The  Ocean,  2  W.  Rob.  868. 
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Admiralty 
Court  Act, 
1S61. 


residing  in  Nova  Scotia^  has  been  held  not  to  be  a  foreign  sea- 
going vessel  within  this  act  (o). 

By  the  Admiralty  Court  Act,  1861,  the  Court  of  Admiralty 
has  jurisdiction  over  the  following  matters :  — 

Over  all  claims  for  the  building,  equipping,  or  repairing  of 
any  ship,  if,  at  the  time  of  the  institution  of  the  cause,  the 
ship  or  proceeds  are  under  the  arrest  of  the  Court  (p). 

Over  any  claim  for  necessaries  supplied  to  any  ship  elsewhere 
than  in  the  port  to  which  she  belongs,  unless  it  is  shown  to 
the  satisfaction  of  the  Court,  that,  at  the  time  of  the  insti- 
tution of  the  cause,  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales.  If,  however,  in  any  such 
cause,  the  plaintiff  does  not  recover  20/.,  he  is  not  entitled 
to  any  costs,  unless  the  judge  certifies  that  the  cause  was 
a  fit  one  to  be  tried  in  that  Court  {q). 

Over  any  claim  by  the  owner  or  consignee,  or  assignee  of 
any  bill  of  lading  of  any  goods  carried  into  any  port  of 
England  or  Wales  in  any  ship,  for  damage  done  to  the 
goods  by  the  negligence  or  misconduct  of,  or  for  any  breach 
of  duty  or  breach  of  contract  on  the  part  of  the  owner, 
master,  or  crew,  unless  any  owner  or  part  owner  is  domi- 
ciled in  England  or  Wales  at  the  institution  of  the 
cause.  In  these  cases  also,  if  the  plaintiff  does  not  re- 
cover 20/.,  he  gets  no  costs,  without  a  certificate  from-  the 
judge  (r). 

Over  all  claims  for  damage  done  by  any  ship  («),  and  over 
all  questions  arising  between  co-owners  touching  the  owner- 
ship, possession,  employment,  or  earnings,  of  any  ship 
registered  at  any  port  in  England  or  Wales  (f). 


(o)  The  Ocean  Queen,  1  W.  Rob.  457. 
By  8.  8  of  the  19  &  20  Vict  c.  97,  every 
port  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Islands 
of  Man,  Guernsey,  Jersey,  Aldemey 
and  Sark,  and  the  islands  adjacent  to 
any  of  them,  being  part  of  the  Queen's 
dominions,  is,  as  to  these  matters,  a 
home  port. 

(p)  24  Vict.  c.  10,  8.  4.  The  word 
"ship/'  as  used  in  this  act,  includes 
every  description  of  vessel  used  in 
navigation  not  propelled  by  oars.  See 
s.  2. 

(q)  24  Vict  c.  10,  s.  S. 

(r)  lb,  8.  6.  See  as  to  the  meaning 
of  the  words  "breach  of  duty  or  breach 
of  contract,"  The  Kaean  and  The  Tigress, 
32  L.  J.,  P.  M.  &  A.  97,  and  The  Nor- 
way,  12  W.R,  719. 


(f)  76.8.7. 

(0  lb.  8.  8.  The  Court  may  in  these 
cases  settle  all  outstanding  accounts, 
and  direct  the  ship  or  any  share  to  be 
sold.  See  s.  8.  Power  is  given  by  the 
statute  to  the  Court  over  questions  of 
salvage  of  life,  claims  by  seamen  for 
wages,  and  registered  mortgages,  whe- 
ther the  ship  or  proceeds  are  under 
arrest  or  not ;  ib.  ss.  9, 10,  and  1 1 ;  and 
the  powers  conferred  upon  the  Court  of 
Chancery  by  the  Ninth  Part  of  the  M. 
S.  Act,  1854,  and  by  ss.  62,  63,  64,  and 
65  of  tliat  act,  (which  relate  to  the  sale 
of  ships  when  any  property  in  them 
becomes  vested  in  unqualified  owners^ 
and  to  orders  by  the  Court  prohibiting 
the  transfer  of  ships  or  shares,)  are  ex- 
tended to  the  Court  of  Admiralty.  Ib. 
ss.  12  and  13. 
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The  term  ^^  necessaries^  is  strictly  applicable  only  to  anchors^  What  are  nc- 
cables,  rigging,  and  matters  of  this  description ;  but  it  may  also  ° 
include  money  expended  upon  necessaries.  It  includes  all  that 
is  fit  and  proper  for  the  service  in  which  the  ship  is  engaged, 
and  that  the  owner,  as  a  prudent  man,  would  have  ordered  if 
present  (u) ;  and  the  onus  of  proving  that  the  articles  supplied 
were,  imder  the  circumstances,  necessaries,  lies  both  in  the 
Admiralty  and  the  Common  Law  Courts,  upon  the  person 
who  supplies  them  (v).  Food  and  medicine  supplied  to  sailors 
who  had  met  with  a  serious  accident  on  board,  so  that  there 
was  no  probability  that  they  would  be  able  to  resume  their 
duties  for  that  voyage,  have  been  held  not  to  be  necessaries  (x). 
In  all  cases,  satisfactory  proof  must  be  given  that  the  neces- 
saries were  wanting,  or  that  the  money  was  bond  fide  advanced 
for  the  purpose  of  procuring  them  (y).  A  suit  cannot  be  sus- 
tained for  money  paid  to  discharge  a  debt  incurred  for  neces- 
sariies  (2r). 

We  have  already  seen  that  all  ships  are  considered  to  be  Part  owners. 
divided  into  sixty-foiur  parts  or  shares ;  where  these  shares  do 
not  all  belong  to  the  same  person,  part  ownership  exists. 

By  sect.  37  of  the  Merchant  Shipping  Act,  1854,  the  number  Division  of 
of  registered  owners  is  limited  to  thirty-two,  and  no  person  is  •*'*'^'' 
entitled  to  be  registered  as  the  owner  of  any  fractional  part  of 
a  share  in  a  ship ;  but  these  rules  are  subject  to  the  provisions 
as  to  joint  owners  and  owners  by  transmission,  and  do  not  affect 
the  beneficial  title  of  any  number  of  persons,  or  of  companies 
represented  by  or  claiming  under  registered  owners  or  joint 
owners ;  and  bodies  corporate  may  be  registered  by  their  cor- 
porate name  (a). 


(«)  The  Sophie,  1  W.  Rob.  368  ;  The 
Alexander,  1  W.  Rob.  294.  As  to  what 
are  "necessaries/'  see  evpra.  In  The 
Camtetse  de  Frigemlle,  1  Lush.  A.  R. 
329,  it  was  said  that  necessaries  mean 
articles  immediately  necessary  for  the 
ship,  as  contradistinguished  from  those 
merely  necessary  for  the  voyage.  Where 
a  firm  in  England  had  accepted  and 
paid  a  bill  of  exchange,  drawn  on  them 
by  the  master  of  a  foreign  ship  abroad, 
to  procure  necessaries,  it  was  held  that 
they  might  sue  the  ship  in  the  Admi^ 
ralty  Court  as  for   necessaries.      The 


Otmi,  1  Lush.  A.  R.  154. 

(o)  The  Alexander,  ubi  sup. ;  Carey  v. 
White,  1  Brown,  P.  C.  284;  Mackintosh 
V.  Mitcheson,  4  Ex.  175. 

(x)  Organ  ▼.  Brodie,  10  Ex.  449. 

(y)  Tlie  Sophie,  uH  sup, ;  The  Alexan* 
der,  ubi  sup, 

{z)  The  N,  R,  Gotfabrick,  4  Jur., 
N.  S.  742. 

(a)  It  is  important  to  bear  in  mind 
that,  by  s.  10(1  of  this  act,  all  persons 
who  are  beneficially  interested  in  a  ship 
(otherwise  than  by  way  of  mortgage), 
but  whose  names  are  not  on  the  register, 
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Rights  and  lia-  Part  ownerg  are  not  necessarilj  or  usnally  partners ;  they  are 
biliUes  inter  $e.  tenants  in  common^  when,  as  is  almost  always  the  case,  they 
not  partners,  take  their  interests  at  different  times  and  by  separate  pur- 
chases (b).  The  meaning  of  this  rule  is,  that  the  relation  of 
partnership  does  not  arise  between  them  from  the  mere  fact  of 
their  holding  shares  in  the  same  ship ;  they  may,  however,  be 
actually  in  partnership  (c),  or  there  may  be  a  partnership  in  the 
adventure,  and  not  in  the  ship  (rf).  In  partnership,  properly  so 
called,  no  one  can  become  the  partner  of  another  without  his 
consent:  but  part  owners  may  be  imposed  upon  each  other 
-^vithout  consent,  as  by  pmrchase,  succession  and  the  like(«). 
There  appears  to  be  nothing  to  render  impossible  the  creation  of 
an  ordinary  joint  tenancy  in  the  shares  of  a  ship  (/),  but  even 
should  this  relation  exist  between  the  part  owners,  it  is  a  rule 
both  of  the  law  merchant  and  of  equity,  that  there  is  no  sur- 
Jus  aecreseendi.  vivorship  between  them,  for  jus  accrescendi  inter  mercatores,  pro 

benefido  commercii  locum  non  habet  {g).  When  it  is  said  that 
this  is  a  rule  of  law,  it  is  meant  that  if  a  joint  tenancy  existed 
in  a  ship,  there  would  be  no  survivorship  of  the  legal  title  to  the 
shares,  but  it  must  not  be  supposed  that  rights  of  action  are 
affected  by  this  rule.  The  right  of  action  on  any  joint  con- 
tract with  merchants,  or  for  any  injury  to  the  joint  property, 
survives,  and  the  executor  of  the  deceased  could  not  be  joined 
in  the  suit  (A).  The  earnings  of  the  ship,  whether  as  freight, 
cargo  or  otherwise,  follow  the  general  law  of  partnership  (i). 
It  is  expressly  provided  by  the  Merchant  Shipping  Act,  1854, 
sect.  37,  that  any  number  of  persons  not  exceeding  five  may  be 
registered  as  joint  owners  of  a  ship,  or  of  a  share  or  shares 
therein,  and  that  such  joint  owners  shall  be  considered  as  only 
one  person,  so  fiir  as  relates  to  the  rule  which  has  been  men* 


Joint  owners. 


are  made  liable  to  all  pecuniary  penal- 
ties imposed  by  this  or  any  other  act» 
on  the  owners  of  ships. 

{b)  Green  v.  Briggt^  6  Hare,  395; 
Owiton  V.  Ogle,  13  East,  638 ;  Helme  v. 
Smith,  7  Bing.  709;  Brodie  v.  Howard, 
17  C.  B.  109 ;  CoUyer  on  Partn.  B.  5,  c. 
4;  Smith's  Merc.  Law,  197,  (6th  Edit) 

(c)  See  the  judgment  in  Helms  T. 
Smith,  uhi  sup, 

(d)  Holdemest  v.  ShaekelU,  8  B.  &  G. 
612. 

(e)  Holt  on  Ship.,  Introduction,  82. 
(/)  See  Abbott  on  Ship.  78 ;  Smith's 

Merc.  Law,  197,  (6th  Edit) 
(g)  See  the  authorities  cited  in  the 


last  note,  and  Co.  Litt  182  a  ;  Buckley 
▼.  Barber,  6  Ex.  164. 

(h)  This  is  an  anomaly;  see  the  Judg- 
ment of  Dampier,  J.,  in  Rex  t.  Colleetar 
rf  Cuttomt,  2  M.  &  S.  225 ;  Martin  t. 
Crompe,  1  Ld.  Raym.  840;  Buckley  t* 
Barber,  6  Ex.  164^  In  the  earlier  cases 
this  rule  was  not  distinctly  recognized ; 
actions  were  brought  jointly  by  the  sur- 
vivor and  the  executor,  and  the  non* 
^'oinder  of  the  executor  was  in  some 
instances  pleaded  in  abatement  See 
Hall  V.  Huffam,  2  Lev.  188,  228 ;  8  Keb. 
737,  798;  Kemp  v.  Andrew*,  8  Lev* 
290  s  Smyth  v.  MUward,  2  Lutw.  1493* 

(i)  GrMn  v.  Bngge^  6  Hare^  895. 
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tioned  as  to  the  number  of  registered  owners,  and  shall  not  be 
entitled  to  dispose  in  severaltj  of  their  interest  in  the  ship. 

Subject  to  these  observations,  the  ordinary  rules  respecting  Trover. 
tenants  in  common  apply  to  part  owners.     Thus  one  part  owner 
cannot  bring  trover  for  the  value  of  his  share  against  another, 
unless  there  has  been  an  actual  destruction  of  the  ship,  or  some 
act  equivalent  to  it  (A).     The  mere  sale  of  the  ship  by  one  of  Sale  not  gene- 
them  appears  not  to  be  equivalent  to  a  destruction,  for,  gene-  Jfon.**^**^**" 
rally,  such  a  sale  would  only  pass  the  interest  of  the  seller.     It 
would  be  otherwise  if  the  whole  property  passed  (/).     Where  it 
appeared  that  the  plaintiff  was  tenant  in  common  of  one  moiety, 
and  the  defendants  of  the  other,  and  that  they  forcibly  took  the 
ship  out  of  his  possession,  and  changed  her  name,  and  secreted  Remedies  as 
her  from  him,  and  that  she  afterwards  got  into  the  hands  of  a  ^^cn  *  ^^ 
third  person,  who  sent  her  on  a  foreign  voyage,  where  she  was 
totally  lost,  it  was  left  to  the  jiuy  to  consider  whether  the  de- 
struction was  not  by  means  of  the  defendants'  acts ;  and  the 
jury  having  found  that  it  was,  the  Court  held  that  the  direction 
was.  proper,  and  refiised  to  disturb  the  verdict  (iw).     But  where 
one  part  owner  sued  the  other  for  fraudulently  and  deceitftilly 
carrying  the  ship  beyond  the  seas  without  his  assent,  whereby 
he  lost  his  share,  the  Court  arrested  the  judgment,  and  held, 
that  owing  to  the  trust  and  confidence  which  the  law  supposes 
to  exist  between  tenants  in  common,  there  cannot  be  any  fraud 
between  them,  and  that,  under  such  circumstances,  they  have 
no  remedy  at  law  (n). 

It  has  been  held,  that  where  one  part  owner  objects  to  the 
employment  of  the  ship  on  a  particular  voyage,  but  does  not 
expressly  dissent,  he  is  liable  in  equity,  if  the  ship  is  afterwards 
lost,  for  his  proportion  of  the  loss  (o),  but  that  it  is  otherwise  if 
he  expressly  dissents  (/?). 

It  is,  as  we  have  seen(y),  the  duty  of  the  majority  of  the  Choice  of 
owners  to  exercise  a  fidr  and  impartial  judgment  in  the  choice  **  ^"*' 


(k)  See  Litt.  s.  823 ;  Heath  ▼.  Hub- 
hardf  4  East,  110;  Mayhew  v.  Herriek, 
7  C.  B.  229. 

(/)  Heath  w,  Hubbard,  ubi  sup.,  2 
Wins.  Saund.  47  p,  note  {c) ;  Barton  v. 
WUliamSy  5  B.  &  A.  Sd5 ;  and  see  the 
observation  of  Parke,  B.,  in  Farrar  v. 
Besuriek,  1  M.  &  W.  688.  There  is  no 
market  overt  for  the  sale  of  ships,  aute, 
p.  20. 


(m)  Bemadiston  v.  Chapman,  C.  B., 
1  Geo.  1,  before  King,  C.  J.,  cited  4 
East,  121. 

(ir)  Graves  ▼.  Sawcer,  1  Lev.  29 ;  S,  C, 
Sir  T.  Rayro.  15.  It  does  not  appear 
distinctly  whether  the  ship  was  lost ; 
see  also  Molloy,  B.  2,  c.  1,  s.  2. 

(o)  Shelley  v.  fVinton,  1  Vern.  297. 

(p)  Horn  V.  Gilpin,  Ambler,  255. 

(q)  Ante,  p.  64. 
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of  the  persons  to  whom  they  confide  the  management  of  the 
outfit^  and  the  navigation  of  the  ship.  This  is  a  duty  not  only 
towards  others,  but  as  between  themselves,  and  it  would  seem 
that  any  contract  calculated  actually  to  interfere  with  it^  and  to 
fetter  their  judgment,  would  be  held  to  be  void  (r). 


ContribudoD 
towards  ex- 
pemet. 


Each  owner  is  also  bound,  before  the  commencement  of  the 
voyage,  to  contribute  his  share  of  capital  for  the  expenses  of  the 
outfit,  and,  therefore,  if  one  part  owner,  who  is  ship's  husband, 
incurs  this  expense,  he  may  sue  the  others  separately  for  their 
share  of  it  («). 

One  of  several  part  owners  has  a  right  to  require  that  the 
gross  fireight  or  proceeds  of  the  cargo  shall  be  applied  in  the 
first  place  to  the  payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  voyage  on  which  the  freight  was  earned ;  and  the  same 
rule  applies  to  the  expenses  of  repairs  to  the  hull,  done  with  a 
view  to  the  particular  adventure  in  which  the  earnings  were 
made,  and  without  which  the  adventure  would  not  have  been 
undertaken  (t).  By  sect,  515  of  the  Merchant  Shipping  Act, 
1854,  all  money  paid  on  account  of  any  loss  or  damage  in  re- 
spect whereof  the  liability  of  the  owners  is  limited  by  Part  IX. 
of  the  act,  and  all  costs  incurred  in  relation  thereto,  may  be 
brought  into  account  among  part  owners  of  the  same  ship,  in 
the  same  manner  as  money  disbursed  for  the  use  thereof. 

Part  owners  may,  by  the  law  of  England,  separate  at  any 
time  by  parting  with  their  shares.  The  rule  of  the  maritime 
law  was  diflferent  («). 


Power  to  bind 
each  other. 


Part  owners  are  usually  liable  for  necessary  repairs  and  stores 
ordered  by  one  of  themselves  (x).  But  strictly  speaking  the 
simple  existence  of  co-ownership  does  not  give  power  to  one 
part  owner  to  pledge  the  credit  of  the  others ;  for  it  is  clear 
that,  in  all  cases  in  which  it  is  sought  to  make  one  part  owner 
liable  upon  the  order  of  another,  the  real  circumstances  and 
position  of  the  parties  may  be  looked  to  in  order  to  ascertain 


(r)  See  the  judgment  in  Card  v.  HopSf 
2  B.  &  C.  674. 

(«)  Helme  t.  Smithy  7  Bing.  709. 

(0  Oreen  v.  Briggi,  6  Hare,  896; 
jftexander  v.  SimmSf  5  De  G.,  M.  &  G. 
57*  Wages,  and  the  expense  of  man- 
ning the  ship,  are  proper  deductions  to 
be  made  from  the  gross  freight  as  be- 


tween part  owners  of  a  ship  and  the 
assignee  of  the  freight  of  another  part 
owner.   Lindsay  v.  Gibbt,  22  Beav.  522. 

(o)  Molloy,  B.  2,  c.  1,  s.  3. 

(x)  See  Ex  parte  Bland,  2  Rose,  92  ; 
Story  on  Agency,  s.  40,  and  the  cases 
as  to  repairs  cited  in  the  earlier  part  of 
this  chapter. 


THE  OWNER. 


75 


whether  any  agency  exists  in  point  of  fact.  In  a  recent  case, 
one  of  two  part  owners  had  not  done  any  act  to  induce  the 
creditor  to  suppose  that  the  other  had  power  to  pledge  his 
credit,  and  had  given  notice  to  his  co-owner  of  his  intention  not 
to  sail  the  ship  again,  and  had  offered  to  sell  his  share  in  her. 
It  was  held  that,  under  these  circumstances,  he  was  not  liable 
for  repairs  subsequently  ordered  by  his  co-owner,  although  the 
notice  of  his  intention  to  sell  had  not  been  communicated  to  the 
creditor  (y).  The  principle  and  limit  of  this  liability  where  it 
exists,  is  that  it  is  reasonable  to  suppose  that  a  part  owner  on 
the  spot  is  allowed  by  the  absent  part  owners  to  order  whatever 
is  necessary  for  the  preservation,  navigation,  and  proper  em- 
ployment of  the  ship,  since  the  common  owners  of  a  valuable 
chattel  must  be  presumed  to  intend  its  preservation  and  profit- 
able employment  (z).  They  cannot,  however,  bind  each  other  as 
partners,  unless  an  actual  partnership  exist,  and  then  the  ordi- 
nary rules  relating  to  partnerships  apply.  Thus,  one  part  owner 
has  no  authority  to  order  insurances  to  be  effected  on  behalf  of 
the  others,  unless  there  is  a  partnership  between  them  (a).  If, 
however,  the  others  subsequently  adopt  the  insurance,  they  are 
bound  by  it  (6) :  but,  in  the  absence  of  any  original  authority, 
or  subsequent  ratification,  the  broker  who  effects  the  insurance 
can  only  look  to  the  part  owner  who  employs  him,  and  is  liable, 
on  the  other  hand,  to  him  alone,  for  the  amount  received  from 
the  underwriters  (c). 

Where,  as  is  usual,  one  part  owner  is  appointed  ship's  hus^  Ship's  hus- 
band, he  becomes  the  agent  of  the  others  in  the  management  of  ^^^^' 
the  ship,  and  commonly  receives  some  remuneration  fix)m  his 
co-owners  (d).  It  is  then  his  duty  to  see  to  her  proper  outfit 
and  equipment,  and  he  has  power  to  bind  the  others  by  con- 
tracts made  within  the  scope  of  his  agency.  He  cannot,  how- 
ever, as  ship's  husband,  insure  the  shares  of  the  other  part 


(y)  Brodie  v.  Howard^  17  C.  6.  109. 
See  also  as  to  the  circumstances  from 
which  such  an  authority  is  implied. 
Preiton  v.  TampHn,  2  H.  &  N.  363. 
Affirmed  in  error,  ib,  684. 

(«)  See  Holt  on  Ship.,  Introd.  33. 

(a)  Hooper  ▼.  Lusby,  4  Camp.  66, 

{h)  RobtMony.  GUadow,  2  Bing.  N.  C. 
156. 

(c)  Roberts  ▼.  Ogilby,  9  Price,  269 ; 


and  see  Hattall  ▼.  Griffith,  2  C.  &  M. 
679. 

(d)  See  Salter  v.  Adey,  1  Jur.»  N.  S. 
930,  where  it  was  held,  that  a  part  owner 
who  entered  on  the  duties  of  ship's  hus- 
band without  any  express  agreement  for 
remuneration,  but  with  a  knowledge  that 
his  predecessor  had  received  a  commis- 
sion, was,  on  an  account  being  taken 
with  his  co-owners,  entitled  to  the  same 
commission  as  his  predecessor. 
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owners,  or  bind  them  to  the  expenses  of  a  law  suit  (e),  nor  can 
he,  as  against  other  part  owners,  make  an  assignment  of  the 
whole  freight,  to  secure  money  advanced  to  him(/).  He  is 
only  entitled  to  charge  the  cost  price  of  supplies  to  the  ship, 
furnished  by  him  in  the  course  of  his  business  {g).  In  a  recent 
case  it  was  held  that  a  managing  owner  was  entitled  in  virtue 
of  his  general  authority  to  pledge  the  credit  of  his  co-owner  by 
giving  a  bond  for  the  release  of  the  ship  which  had  been  arrested 
in  the  Admiralty  Court  for  a  collision  at  sea  (A).  The  fact 
that  a  part  owner  has  acted  as  ship's  husband  is  sufficient  evi- 
dence of  his  appointment,  without  any  formal  proof;  and 
although  a  part  owner  is  entitled  to  refuse  to  expend  money  on 
the  repairs  of  the  ship,  and  to  inform  the  other  owners  that  if 
they  order  repairs  it  will  be  on  their  own  responsibility,  he 
cannot  revoke  an  authority  to  make  alterations  afler  it  has  been 
acted  on,  and  must  give  distinct  evidence  of  his  dissent,  in  order 
to  avoid  a  liability  for  repairs  and  alterations  ordered  by  the 
ship's  husband  (i).  It  has  been  decided  that  a  director  of  a 
company  has  no  right,  even  with  the  consent  of  the  board  of 
directors,  to  appoint  himself  to  the  office  of  ship's  husband  (A). 
It  was  once  held  that  part  owners,  although  tenants  in  com- 
mon and  not  joint  tenants,  had  a  right  to  consider  the  ship  as 
partnership  effects,  and  as  liable  to  pay  all  debts  which  any  of 
them  might  have  incurred  on  her  account,  so  as  to  give  to  those 
partners  who  were  compelled  to  pay,  a  lien  in  equity  on  the 
share  of  others  who  had  not  contributed  (/).  But  this  decision 
has  been  since  overruled  (iw). 

Bankruptcy.  Where  one  part  owner  becomes  bankrupt  his  share  passes  to 

the  assignees  under  the  bankruptcy  without  being  liable  specifi- 
cally to  the  claims  of  the  other  part  owners  in  respect  of  their 
disbursements  and  liabilities  for  the  ship  (n) ;  but  it  is  a  general 
rule,  that  the  assignees  of  a  bankrupt  partner  can  obtain  no 
share  of  the  partnership  effects  until  they  have  satisfied  all  that 
is  due  from  him  to  the  partnership.     Where  oil,  the  produce 

(«)  French  t.  Backhtnue,  5  Ban.  2727 ;  (k)  Benton  v.  Heathorn,  1  Y.  &  C.  C.  C. 

Bell  V.  Humphries,  6  Stark.  345 ;  Camp-  340. 
bell  V.  Stein,  6  Dow,  135.  (0  Doddington  v.  Hallett,  1  Ves.  sen. 

(/)  Guion  V.  Tratk,  1  De  G.,  F.  &  J.  497. 
373.  {m)  Ex  parte  Young ,  2  Rose,  78,  note ; 

{g)  Ritchie  V.  Couper^  28  Beav.  344.  and  see  Green  v.  Briggs,  6  Hare,  396. 

(A)  Barker  V.  Highley,  11  W.  R.  968.  (n)  Ex  parte  Harrison,  2  Rose,  76; 

(t)  Chappell  V.  Brafff  6  H.  &  N.  145.  Story  £q.  Jur.  1242. 
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of  a  joint  adyenture,  was  deposited  in  a  warehouse,  separated 
into  shares,  put  into  casks  marked  with  the  initials  of  the  seve- 
ral owners,  and,  by  the  agreement  between  them,  no  partner 
had  a  right  to  his  part  until  he  had  paid  his  share  of  the  ex- 
pense of  procuring  it,  and  one  of  them  became  bankrupt  before 
his  share  was  actuaUj  removed,  it  was  held  that  the  other  part 
owners  had  a  lien  on  it  for  the  bankrupt  owner's  proportion  of 
the  disbursements  of  the  ship,  and  were  not  bound  to  give  it  up 
to  his  assignees  imtil  this  was  paid  (o).  Where  the  managing 
owner  received  the  freight  warrants  and  paid  them  into  a  bank 
in  his  own  name,  drawing  cheques  from  time  to  time,  for  various 
sums  out  of  the  proceeds,  part  of  which  he  applied  for  the  use 
of  the  ship,  and  part  for  other  purposes :  it  was  held  that  the 
other  part  owners  had  no  lien  on  this  fund  in  the  hands  of  the 
banker,  nor  any  claim  against  him  as  their  debtor  (p). 

Formerly  questions  arose  as  to  whether  part  owners  could  Competent 
give  evidence  for  each  other  (y) ;  but  as  objections  on  the  ground 
of  interest  are  now  removed,  and  the  parties  to  a  suit  are  com- 
petent witnesses  in  their  own  case  (r),  it  is  unnecessary  to  notice 
these  decisions ;  it  must,  however,  be  recollected,  that  the  ad-^ 
mission  of  one  part  owner  is  still  not  binding  on  the  others  («). 

In  disputes  between  part  owners  as  to  the  employment  of  the  Admiralty  ju- 
ship,  the  Court  of  Admiralty  exercises  a  peculiar  jurisdiction  (t).  "ropbymcm  of 
In  the  words  of  Lord  Tenterden  "  it  has  been  the  constant  ship, 
practice,  in  disputes  between  part  owners  as  to  the  employment 
of  the  vessel,  where  the  majority  in  value  of  the  shareholders 
are  desirous  to  send  the  vessel  on   a  voyage  to  which  the 
minority  will  not  consent,  for  the  Court  of  Admiralty  to  arrest 
the  ship  at  the  instance  of  the  latter,  and  to  take  from  the 
majority  a  stipulation  in  a  sum  equal  to  the  value  of  the  shares 
of  those  who  disapprove  of  the  adventure,  either  to  bring  back 
and  restore  to  them  the  ship,  or  to  pay  them  the  value  of  their 
shares.     Although  the  jurisdiction  of  the  Admiralty  in  such 


(o)  Holdemett  v.  ShackelU,  8  B.  &  C. 
612  :  Green  v.  Briggs,  6  Hare,  395  ;  see 
Also  Boyd  V.  Mangies,  3  Ex.  387. 

ip)  Ex  parte  Gribble,  3  Deac.  &  Chit. 
339,  and  see  Sinu  v.  Bond,  6  B.  &  Ad. 
389.  As  to  the  transmission  of  shares  in 
a  ship  by  bankraptcy,  see  the  M.  S.  Act, 
1854,88.  58 — 60;  mortgages  of  ships, 
when  duly  registered,  are  exempt  from 


the  operation  of  the  reputed  ownership 
clauses  in  the  bankrupt  acts,  sect  72. 
See  also  12  &  13  Vict.  c.  106,  s.  125. 

{q)  Atkinson  v.  Foster,  1  C.  B.  712. 

(r)  6  &  7  Vict.  c.  85 ;  14  &  15  Vict. 
c.99j  16&17  Vict.c.  83. 

(«)  Joggers  V.  Binnings,  1  Stark.  64. 

{tj  Molloy,  B.  2,  c.  1,  s.  2;  Beawes, 
107. 
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cases  was  once  doubted,  there  are  several  authorities  recognizing 
it ;  and  it  maj  now  be  taken  as  settled,  that  in  disputes  between 
part  owners  as  to  the  employment  of  a  ship,  the  Court  of  Ad- 
miralty may,  by  warrant,  arrest  and  detain  the  ship  untQ  secu- 
rity be  given  to  the  amount  of  the  value  of  the  shares  of  those 
part  owners  who  dissent  from  the  particular  employment"  (m). 
If  the  minority  have  possession  of  the  ship,  and  refuse  to  em- 
ploy her,  the  majority  may,  on  a  similar  warrant,  obtain  posses- 
sion and  send  her  to  sea,  on  giving  the  like  security  (v).  This 
Court  is  open  all  the  year  round  to  applications  by  part  owners 
to  restrain  the  sailing  of  ships  without  their  consent,  until  secu- 
rity given  to  the  amount  of  their  respective  shares.  But  where 
the  shares  are  not  ascertained  the  Court  has  no  jurisdiction  of 
this  description,  and  in  such  a  case  the  Court  of  Chancery  will 
restrain  the  sailing  of  the  ship  by  injunction  until  the  share  of 
the  party  complaining  shall  be  ascertained,  and  security  given 
to  the  amount  of  it  (x).  A  dissenting  owner  is  not  entitled  to 
any  share  of  the  freight  earned  on  the  voyage  (y).  Where, 
however,  he  arrests  the  ship  after  the  other  owners  have  ex- 
pended money  in  repairing  it  and  fitting  it  out,  he  is  bound  to 
pay  his  proportion  of  these  expenses  (ar).  The  law  of  some 
countries  has  gone  so  far  as  to  endeavour  to  compromise  all 
interests  by  compelling,  in  cases  of  disagreement,  a  sale,  either 
of  the  shares  of  the  minority,  or  of  the  whole  ship,  on  the  appU- 
cation  of  a  majority  of  the  owners,  or  sometimes  even  of  a 
Power  of  the  moiety  of  the  interests.  But  by  the  law  of  England  there  is  no 
siTip'^in  cases  of  P^^^^j  independently  of  statute,  either  in  the  Court  of  Chancery 
disagreement    or  in  the  Court  of  Admiralty,  to  compel  a  sale  in  cases  of  this 

description;  and  although  the  Admiralty  Court  Act,  1861  (a), 
has  conferred  upon  that  Court  jurisdiction  to  decide  all  ques- 
tions arising  between  co-owners,  or  any  of  them,  touching  the 
ownership,  possession,  employment  and  earnings  of  any  ship 


(«)  Jn  re  Blatuhard,  2  B.  &  C.  248, 
and  see  The  Apollo,  1  Hagg.  306.  The 
Court  has  jurisdiction  to  take  a  vessel 
from  a  mere  wrongdoer,  and  deliver  it 
to  the  lawfu]  owner.    lb, 

(o)  Abbott  on  Ship.  101  (7th  edit). 
It  appears  that,  according  to  the  Ame- 
rican law,  the  minority  may  employ  the 
ship  in  like  manner,  if  the  majority  de- 
cline to  employ  her  at  all.  Steamboat 
Orleani  v.  Phoebus,  11  Peter's  (Ameri- 
can) Rep.  175. 

(x)  Haly    V.    Goodson,   2   Mer.    77; 


Christie  v.  Craig,  lb.  137.  See,  how- 
ever,  Castelli  v.  Cook,  7  Hare,  89.  The 
jurisdiction  of  the  Court  of  Chancery  is 
undoubted  wherever  there  is  an  express 
agreement  as  to  the  employment  of  the 
ship.  Darby  v.  Baines,  9  Hare,  869. 
See  also  Brenan  v.  Preston,  2  De  O.,  M. 
&  G.  813. 

(y)  Anon.,  2  Chanc.  Cas.  36 ;  Bosom  v. 
Sandiford,  Carth.  63. 

{z)  Davis  V.  Johnston,  4  Sim.  539. 

(a)  24  Vict  c.  10,  s.  8 ;  ante,  p.  70. 
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registered  at  any  port  of  England  or  Wales,  and  to  settle  all 
accounts  outstanding  and  unsettled  between  them,  and  to  direct 
the  ship  or  any  share  to  be  sold,  or  to  make  such  order  as  to  it 
shall  seem  fit,  it  is  apprehended  that  these  powers  would  not  be 
exercised  in  a  case  of  mere  disagreement  between  the  owners  as 
to  the  employment  of  the  ship(i). 

Where  a  bond  was  given  for  the  safe  return  of  a  ship  to  a 
particular  port  of  tliis  kingdom,  and  the  ship  having  been 
carried  by  distress  into  another  port  was  there  arrested  in  suits 
for  salvage  and  wages,  the  Court  of  Admiralty  declined  to  pro- 
nounce the  bond  forfeited,  and  held,  that  while  the  ship  was 
within  the  jurisdiction  of  the  Court,  safe  and  unsold,  the  appli- 
cation was  premature  (c). 

The  Courts  of  Chancery  and  of  Admiralty  have  now,  by  Power  of 
statute,  power  to  order  a  sale  of  any  property  in  a  ship  or  share  chancery  and 
which  becomes  vested,  by  transmission  on  the  death  of  any  Admiralty  to 

. -I  .  /•  /•        1  .  .    sell  interest  of 

owner,  or  the  marriage  of  any  lemale  owner,  m  any  person  not  unqualified 
qualified  to  be  the  owner  of  a  British  ship.  The  application  ownen, 
must  be  made  on  behalf  of  the  unqualified  person,  and  the  Court 
may  deal  with  it,  and  with  the  proceeds  of  the  sale  as  it  thinks 
just  {d).  The  order  for  sale  must  vest  tlie  right  to  transfer  the 
property  in  a  nominee  of  the  Court,  who  may  then  transfer  like 
a  registered  owner  (e).  The  application  for  a  sale  must  be 
made  within  four  weeks  after  tixe  occurrence  of  the  event  on 
which  the  transmission  of  the  property  has  taken  place,  or 
within  such  further  time  (not  exceeding  one  year  &om  the  date 
of  such  occurrence)  as  the  Court  may  allow.  If  no  application 
for  a  sale  is  made,  or  granted,  the  share  or  ship  transmitted 
under  the  circumstances  mentioned  above,  becomes  forfeited  (/). 
These  powers  may  be  exercised  in  Ireland  by  the  Court  of 
Chancery,  in  Scotland  by  the  Court  of  Session,  and  in  any 
British  possession,  by  the  Court  possessing  the  principal  civil 
jurisdiction  therein  (g). 

(b)  See   the   judgment    of    Sir   C.  (c)  The  Margaret,  2  Hagg.  276. 

Robinson,  in  The  Margaret,   2  Hagg.  (d)  M.  S.  Act,  1854,  s.  62 ;  Adini- 

276;   Oustan  v.  Hebden,    1  Wiis.  101.  rally  Court  Act,  1861,  (24  Vict.  c.  10,) 

The  Scotch  and  American  Courta  have  s.  12. 

exercised  the  right  of  compelling  a  sale,  (e)    lb.  s.  63. 

at  least  where    the   part  owners  were  (/)  lb.  s.  64. 

equally  divided  in  opinion.     1    Bell's  {g)    lb.  8.  62. 
Comm.  503  ;  3  Kent's  Comm.  153,  154. 
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The  Court  of  Chancery,  and  the  other  Courts  referred  to 
above,  have  also,  by  statute,  a  general  power  to  prohibit  the 
dealing  with  any  ship  or  share  for  any  time  to  be  mentioned  in 
an  order  made  by  the  Court.  Any  person  interested  in  the 
ship  may  apply  for  such  an  order  (A). 

The  only  remedy  for  part  owners  to  obtain  an  adjustment  of 
the  ship's  accounts  amongst  themselves  was,  until  recently,  a  suit 
in  equity  (i).  The  Court  of  Admiralty  has,  however,  now  juris- 
diction in  such  a  case  (J),  Where  one  of  the  part  owners,  who 
acted  as  ship's  husband,  covenanted  with  the  others  to  make  out 
the  ship's  accounts,  and  divide  the  profits  after  the  ship's  return, 
it  was  held,  that  the  other  owners  might  sue  him  at  law  on  this 
covenant  (A). 

To  a  bill  filed  for  an  account  of  the  profits  of  the  ship  all  the 
part  owners  must  be  parties  (/). 


Rights  and  lia..       With  respect  to  the  liability  of  part  owners  to  third  parties, 

reLards  others.    ^®  ^^^®  ^^^  ^^*''  when  they  are  liable,  their  liability  is  not 

limited  by  the  extent  of  their  separate  shares  (m). 


Actions  by. 


Actions 
against. 


Part  owners  should  join  in  actions  for  any  injury  to  the  ship. 
Before  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76),  the  objection  that  all  were  not  joined,  could  in  actions  of 
tort  be  taken  only  by  plea  in  abatement  (n).  In  these  actions 
the  misjoinder,  or  the  joinder  of  too  many  plaintiffs,  and  in 
actions  of  contract,  either  the  nonjoinder  or  the  misjoinder  of 
plaintiffs,  was  a  fatal  objection  which  might  be  taken  at  the 
trial,  or,  if  it  appeared  on  the  pleadings,  by  demurrer,  or  in 
arrest  of  judgment  (o).  In  actions  against  part  owners,  the 
ordinary  rules  as  to  the  joinder  of  parties  also  applied.  Where 
the  action  was  in  tort,  no  advantage  could  be  taken  of  the 
omission  of  some  of  the  joint  tort-feasors,  or  of  the  joinder  of 
too  many  defendants ;  but  where  the  action  was  on  a  contract. 


(h)  M.  S.  Act,  1854,  s.  65.  These 
powers  are  extended  to  the  Court  of 
Admiralty  by  the  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10,8.  12). 

(t)  CoUyer  on  Partnership,  683. 

Ij)  24  Vict.  c.  10,  8.  8.  A  copartner 
could  not,  before  this  act,  originate  a 
suit  foi  accounts  in  the  Admiralty  Court. 
•The  Apollo,  1  Hagg.  S06. 

(k)  OwMton  V.  Oght  13  East,  538. 


(/)  Moffat  V.  Farquharsom,  2  Brown 
C.  C.  338 ;  Collyer  on  Part.  683. 

(m)  Ante,  p.  67* 

(n)  Addison  ▼.  Overend,  6  T.  R.  766 ; 
Phmp»  V.  Claggett,  10  M.  &  W.  102. 

(o)  Hare  v.  Celey,  Cro.  Eliz.  143  ;  and 
see  the  notes  to  Cabell  v.  Vaughan,  1 
Wnis.  Saund.  291  A  ;  I  Chit  Plead,  14, 
75  (7th  edit) 
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even  although  the. plaintiff  shaped  his  case  in  tort^  the  omission 
of  any  defendant  was  ground  for  a  plea  in  abatement^  and  the 
joinder  of  too  many,  of  nonsuit ;  for,  it  was  held  that  the  plaintiff 
could  not,  bj  adopting  a  particular  form  of  remedy,  alter  the 
situation  of  the  defendant  (  p). 

It  is  not  now  necessary  that  any  form  of  action  should  be 
mentioned  in  the  writ  (7),  and  different  causes  of  action  may  be 
joined  in  the  same  suit,  provided  they  are  by  and  against  the 
same  parties,  and  in  the  same  rights  (r).  A  defendant  may  now 
give  notice  of  nonjoinder  of  any  plaintiff,  or  plead  it  in  abate- 
ment ;  in  all  cases  of  nonjoinder  or  of  misjoinder  of  plaintiffs, 
or  of  defendants,  an  amendment  may  be  made,  if  necessary, 
before  or,  in  some  cases,  at  the  trial  {$) ;  and  every  action  may  be 
brought  in  the  name  of  all  the  persons  in  whom  the  legal  right 
is  supposed  to  exist,  and  judgment  may  be  given  in  favour  of 
the  persons  in  whose  name  the  action  is  brought,  or  of  one  or 
more  of  them  (^). 

We  have  seen  that,  although  there  is  no  survivorship  as  to 
the  right  to  the  shares  in  a  ship,  the  remedy  in  respect  of  any 
contract  made  with  all  the  owners,  or  for  any  damage  done 
during  their  lifetime  to  the  ship,  belongs  to  the  survivors 
only  (tt). 


(p)  Pozsu  ▼.  Shipton,  8  A.  &  E.  968. 

(9).15&16  Victc.76,  8.  8. 

(r)  76.8.41. 

(«)  lb.  88.  84—39. 

(0  23  &  24  Vict.  c.  126,  s.  19.  If 
any  question  of  misjoinder  is  raised,  the 
court  may  adjudge  in  whose  favour 
judgment  is  to  be  given  ;  the  defendant 
is  however  entitled  in  these  cases,  al- 
though he  is  unsuccessful,  to  his  costs 
occasioned  by  joining  any  person  in 


whose  favour  judgment  is  not  given, 
unless  the  court  orders  otherwise;  lb. 
This  section  does  not  prevent  a  de- 
claration from  being  demurrable  where 
it  appears  on  the  face  of  it  that  the 
action  ought  to  have  been  brought 
by  one  only  of  the  plaintiffs.  BellStg^ 
ham  V.  Clark,  1  B.  &  S.  832. 

(«)  See  the  cases  cited  on/tf,  p.  72, 
note  (A);  Buckley  v.  Barber^  6  Ex.  164. 
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The  Master.   The  master,  more  commonly  called  the  captain,  is  the  person 

appointed  by  the  owner  or  owners,  to  navigate  and  manage  the 
ship  (a) ;  and  the  law  regards  him  as  an  officer  who  must  render 
account  for  the  whole  charge  committed  to  his  care.  By  reason 
of  his  possession  of  the  ship  he  may  bring  an  action  of  trespass, 
or  case  against  a  wrongdoer,  and  may  sue  for  freight  earned 
under  a  contract  to  which  he  is  a  party  (b) ;  but  he  cannot  sue 
for  demurrage,  unless  it  be  mentioned  in  the  bill  of  lading  (c). 


(a)  Molloy,  B.  2,  c.  2.  s.  1  ;  S  Kent's 
Comra.  160 ;  the  Consolato,  c.  16.  A 
full  account  of  his  office  and'  duty 
under  the  French  law  will  be  found  in 
the  Encyclop^die  du  Droit,  tit.  Capi- 
taine  de  Navire.  See  also  Code  de 
Commerce,  Art  221—249.  By  the  M. 
S.  Act,  1854,  s.  2,  the  term  "  master  " 
includes  every  person  (except  a  pilot) 


having  command  or  charge  of  any  ship. 

(6)  Pitts  V.  Gainee,  1  Ld.  Rayra.  558 ; 

Shieldt  V.  Davitf  6  Taunt  65.     He  may 

allege  in  pleading  that  the  goods  were 

carried  in  hit  ship. — lb.    See  also  See- 

ger  V.  Duthie,  8  C.  B.,  N.  S.  45,  72. 

(c)  Brouncker  v.  Scott,  4  Taunt.  1  ; 
JestoH  V.  Solly t  ib.  52  ;  Evant  v.  Fortter, 
1  B.&  Ad.  118. 
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As  the  master  possesses  an  almost  absolute  control  over  the  Nature  of 
crew  and  passengers,  and  very  extensive  powers  over  the  in-  °®^®* 
terests  of  the  owners^  and  of  the  merchants  in  the  care  of  the 
ship  and  cargo,  and  as  he  is  liable,  at  any  time,  to  be  called 
upon  to  exercise  agencies  of  a  complex  character,  it  is  necessary 
that  be  should  be  a  person  capable  of  performing  these  nu- 
merous and  important  duties  with  skill,  energy  and  good 
&ith. 

We  will  now.  consider  in  their  order : — 1*,  the  qualifications  of 
tJie  master;  2,  his  appointment  and  remuneration;  3,  his  authority 
over  the  crew  and  others  on  board;  4,  his  duties,  and  5,  his  per- 
sonal  liability 9  and  that  of  the  owners,  and  of  the  freighters, 
arising  out  of  his  acts. 

First,  as  to  Am  qualificaiions.  Under  the  12  &  13  Vict.  c.  29  Qualivica- 
( which  is  now  repealed),  it  was  in  all  cases  necessary  that  the  ^'^"'* 
master  of  a  British  registered  ship,  wherever  she  was,  should  be 
a  British  subject  This,  however,  is  no  longer  so  (d).  In  most 
of  the  countries  of  maritime  Europe  there  have  long  existed 
some  legislative  requirements  as  to  the  fitness  and  capacity  of 
masters  (e) ;  in  England,  however,  there  were,  until  lately,  no 
provisions  on  this  subject,  and  owners,  Uke  others  who  are 
compelled  to  employ  agents,  were  left  to  their  own  discretion 
to  engage  persons  on  whose  skill  and  fidelity  they  could  rely. 

A  system  of  examination  was  however  established,  in  1850  Examinatioii. 
by  the  Mercantile  Marine  Act,  13  &  14  Vict.  c.  93,  (which  act 
is  now  repealed,)  under  which  certificates  might  be  granted  by 
the  Board  of  Trade,  upon  reports  firom  the  local  boards. 


The  Merchant  Shipping  Act,  1854,  contains  (in  Part  III.)  Certificates  of 
the  chief  provisions  which  now  regulate  these  examinations;  andicrvice. 
imder  this  act.  Local  Marine  Boards  are  constituted,  which 
ccmsist  of  certain  local  officers,  together  with  four  persons 
appointed  by  the  Board  of  Trade,  and  six  who  are  elected  by 
shipowners  (/) ;  these  boards  are  bound  to  provide,  at  their 

{d)  By  the  M.  S.  Act,  1854,  b.  44,  the  to  act  aB  master  at  such  port,  unless  his 

master's  name  must  he  inserted  in  the  name  is  in  or  on  the  certificate, 

certificate  of  registry ;  and,  by  sect.  46,  (e)  See  French  Ordonn^  7th  August, 

a  change  of  master  must  be  indorsed  on  1825 ;  Encyclop^die  du  Droit,  tit.  Capi- 

the  certificate,  and  the  officers  of  Cus-  taine  de  Navire ;  3  Kent,  Comm.  160, 

toms,  at   any  port  under  British  do-  note  (a), 

minion,  may  refuse  to  allow  any  person  (/}  M.  S.  Act,  1854,  ss.  110 — 121. 
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respective  ports^  for  the  examination  of  masters  and  mates  of 
"  foreign  going  ships"  and  of  "  home  trade  passenger  ships"  (ff). 
The  examination  is  under  the  control  of  the  Board  of  Trade  (A) ; 
it  extends  to  the  competency  of  the  applicants ;  and  they  must 
also  produce  satisfiictory  evidence  of  their  sobriety,  experience, 
ability  and  general  good  conduct  on  board  ship ;  and  when  it 
has  been  passed,  the  Board  of  Trade  (except  where  there  is 
reason  to  suppose  that  the  report  of  the  local  board  has  been 
unduly  made,  when  the  Board  may  remit  the  case  to  the  same 
or  other  examiners)  grants  to  the  applicants  a  ^^  certificate  of 
competency ;"  either  as  master,  first,  second  or  only  mate  of  a 
foreign  going  ship,  or  as  master  or  mate  of  a  home  trade  pas- 
senger ship,  as  the  case  may  be  (t). 

By  the  Merchant  Shipping  Act  Amendment  Act,  1862, 
provision  is  made  for  the  examination  of  masters  and  mates  at 
ports  where  there  are  no  Local  Marine  Boards.  It  is  provided 
by  that  act  that  the  Board  of  Trade  may,  if  satisfied  that  serious 
inconvenience  exists  at  any  port  in  consequence  of  the  distance 
which  applicants  for  certificates  have  to  travel  in  order  to  be 
examined,  send  the  examiner  or  examiners  of  any  Local 
Marine  Board  to  the  port  where  this  inconvenience  exists  ;  and 
the  examination  may  thereupon  be  carried  on  at  that  port,  in  the 
presence  of  any  persons  appointed  by  the  Board  of  Trade,  and 
in  the  same  manner  as  any  other  examination  under  the  act  {j  ). 

Other  certificates,  called  "  certificates  of  service,"  may  also 
be  granted  imder  the  statute,  without  examination,  to  persons 
who,  before  the  1st  of  January,  1851,  had  served  as  master  or 
mate  in  the  British  merchant  service,  or  on  board  home  trade 
passenger  ships.  Similar  certificates  are  claimable  by  all  per- 
sons who  before  that  date  had  attained,  or  who  subsequently 
attain,  the  rank  of  lieutenant,  master,  passed  mate  or  second 


Seepostf  Chap.  IV.,  Crew,  where  these 
provisions  are  more  fully  considered. 

(g)  M.  S.  Act,  1854,  s.  131.  The  term 
**  foreign  going  ship "  includes  every 
ship  employed  in  trading,  or  going  be- 
tween some  place  or  places  in  the  United 
Kingdom,  and  some  place  or  places  situ- 
ate beyond  the  following  limits,  that  is  to 
say,  the  coasts  of  the  United  Kingdom, 
the  Islands  of  Guernsey,  Jersey,  Sark, 
Aldemey  and  Man,  and  the  continent 
of  Europe  between  the  river  Elbe  and 
Brest  inclusive.  A  "home  trade  pas- 
senger ship  "  means  every  home  trade 


ship  (that  is,  every  ship  employed  in 
trading  or  going  within  the  above-men- 
tioned limits)  employed  in  carrying  pas- 
sengers.    See  sect.  2. 

(A)  lb.  s.  132,  as  to  fees,  see  s.  133, 
and  Schedule  R.,  App.  p.  clxii. 

(t)  M.  S.  Act,  1854,  8. 134.  A  state- 
ment as  to  the  qualifications  required  in 
masters  and  mates  of  forei^^n  going  and 
home  ships  has  been  issued  by  the  Board 
of  Trade,  and  printed  by  the  Queen's 
printers. 

0)  M.  S.  A.  Amendment  Act,  1862, 
s,  17. 
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master^  or  any  higher  rank  in  the  Queen's  or  the  East  India 
Company's  service  (k).  No  foreign  going  ship  or  home  trade 
passenger  ship  may  go  to  sea  from  a  port  in  the  United  King- ' 
dom  unless  the  master^  and^  in  the  case  of  foreign  going  ships^ 
the  first  or  second  mate,  or  only  mate,  and  in  the  case  of  home 
trade  passenger  ships,  the  first  or  only  mate,  have  certificates  of 
competency  or  service  appropriate  to  or  above  their  stations  in 
the  ship  (/).  The  master  of  every  foreign  going  ship  must,  upon 
signing  the  agreement  with  the  crew,  produce  to  the  shipping 
master  these  certificates  of  competency  or  service.  In  the  case 
of  running  agreements,  the  certificate  of  any  mate  first  engaged 
on  the  second  or  subsequent  voyages  must  on  such  voyages  be 
produced  in  like  manner.  In  the  case  of  home  trade  passenger 
ships,  the  certificates  must  be  produced  half-yearly  to  a  shipping 
master,  and  the  shipping  masters  are  bound  to  give  to  the  master 
a  certificate  of  his  compliance  with  these  provisions,  without 
which  he  cannot,  in  any  case,  proceed  to  sea  (m). 

The  Merchant  Shipping  Act,  1854,  provided  that  if  the 
bearer  of  any  of  these  certificates  was  shown  to  have  been  con- 
victed of  any  offence,  was  superseded  by  any  admiralty  or  naval 
court,  or  found  upon  investigation  by  the  Board  of  Trade,  or 
any  local  marine  board,  to  have  been  guilty  of  gross  misconduct 
or  tyranny,  or  to  have  caused  by  his  wrongful  act  loss,  abandon- 
ment, or  serious  damage  to  any  ship,  or  loss  of  life,  the  certifi- 
cate might  be  suspended  or  cancelled  (n).  It  also  provided  that  Cancellation 
the  courts  of  enquiry  which  might  be  instituted  under  that  act,  *f  c^f|^tei!° 
in  cases  of  wreck  and  casualty,  should  have  the  power  of  calling 
for  and,  if  they  thought  fit,  of  withholding  the  certificates  of 
any  master  or  mate,  to  be  dealt  with  as  the  Board  of  Trade 
might  think  .fit  (o).  These  provisions  have  been  modified  by 
the  Merchant  Shipping  Act  Amendment  Act,  1862,  which 
contains  the  following  enactments,  with  reference  to  the  cancel- 
lation and  suspension  of  certificates :  — 


(k)  M.  S.  Act,  1854,  s.  135. 

(/)  lb,  8.  136.  Where  the  tonnage 
of  the  ship  equals  or  exceeds  100  tons, 
at  least  one  officer  besides  the  master 
must  have  a  proper  certificate.  lb.,  and 
see  the  same  section  as  to  the  penalties 
incurred  by  the  breach  of  these  pro- 
visions. By  sect.  137)  certificates  for 
foreign  going  ships  are  declared  to  be 
of  higher  grade  than  corresponding  cer- 
tificates for  home  trade  passenger  ships. 
See  further  as  to  the  duplicates  of  these 


certificates,  the  granting  of  copies  of 
them  in  certain  cases,  and  as  to  the  pu- 
nishment for  false  representations  made 
to  obtain  them.     Sects.  138,  139,  140. 

(m)  M.  S.  Act,  1854,  ss.  161,  162. 

(n)  lb.  s.  242.  The  same  punish- 
ment is  imposed  if  any  colonial  tribunal 
reports  that  such  an  offence  has  been 
committed,  and  the  governor  confirms 
the  report.  A  new  certificate  may  be 
subsequently  granted.    lb. 

(o)  M.  S.  Act,  1854,  8.  438. 
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The  power  of  cancelling  or  suspending  the  certificates  of 
masters  or  mates  conferred  bj  the  Merchant  Shipping  Act, 
'  1854,  on  the  Board  of  Trade  is  (except  in  cases  in  which  the 
masters  or  mates  are  shown  to  have  been  convicted  of  any 
offence)  now  vested  in  and  to  be  exercised  by  the  Local  Marine 
Board,  or  other  court  or  tribunal,  by  which  the  case  may  be 
investigated,  and  is  not  to  be  exercised  by  the  Board  of  Trade. 

Every  such  board,  court,  or  tribunal,  must,  at  the  conclusion 
of  the  case  (or  as  soon  as  possible  afterwards)  state  in  open 
court  the  decision  to  which  they  have  come,  and  send  a  full 
report,  with  the  evidence,  to  the  Board  of  Trade.  K  the  cer- 
tificate is  cancelled  or  suspended  it  must  be  forwarded  to  the 
Board  of  Trade  with  the  report. 

The  Board  of  Trade  may,  if  they  deem  it  just,  re-issue  and 
return  any  certificate,  or  shorten  the  time  of  suspension,  or 
grant  a  new  certificate  of  the  same  or  of  a  lower  grade. 
.  No  certificate  can  be  cancelled  or  suspended  under  these  provi- 
sions, unless  a  copy  of  the  report,  or  a  statement  of  the  case  upon 
which  the  investigation  has  been  ordered  has  been  fiimished, 
before  its  commencement,  to  the  owner  of  the  certificate ;  nor, 
can  a  certificate  be  cancelled  or  suspended  in  cases  of  investiga- 
tion conducted  by  justices  or  a  stipendiary  magistrate,  unless 
one  assessor,  at  least,  concurs  in  the  report. 

Every  master  or  mate,  whose  certificate  is  suspended  or  can- 
celled, must,  upon  the  demand  of  the  board,  court,  or  tribimal, 
deliver  up  his  certificate  to  them,  or  deliver  it  (if  there  has  been 
no  such  demand)  to  the  Board  of  Trade  on  its  demand  (p). 

The  Merchant  Shipping  Act  Amendment  Act,.  1862,  pro- 
vides that  steam-ships,  which  are  required  to  have  on  board 
certificated  masters,  shall  also  cany  certificated  engineers ;  and 
this  statute  provides  for  the  examination  of  such  engineers  and 
the  granting  of  certificates  to  them  {q). 

Under  these  statutes  the  Board  of  Trade  has  issued  regulations 
with  reference  to  the  examination  of  masters  and  mates,  and 
engineers ;  and  masters  and  mates  who  are  entitled  to,  or  who 
hold  certificates  of  competency,  may,  if  they  choose,  undergo  a 
voluntary  examination  as  to  their  practical  knowledge  of  the 
use  and  working  of  the  steam-engine,  and  obtain  in  this  respect 
a  "  steam  certificate." 

(p)  M.  S.  A.  Amendment  Act,  1862,  (q)  25  &  26  Vict.  c.  63,  ss.  5—12. 

B.  23.  See  also  post,  Cliap.  IV.,  C&EW. 
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Secondly,  as  to  the  appointment  andremuneroHon  of  the  master.  Appoint- 
It  often  occurs  that  the  master  is  also  a  part  owner  of  the  ship  moval  and 
he  commands,  in  which  case  his  appointment  is  a  matter  of^"*""**^' 
agreement  between  himself  and  the  other  owners  (r).  Where 
this  is  not  so,  the  right  of  appointing  him  is  vested  in  the  owner, 
or,  if  there  be  more  than  one  owner,  in  the  majority,  in  propor- 
tion, not  to  their  nmnber,  but  to  the  amomit  of  their  interest  in 
the  ship  is).  Cases  may,  however,  arise  in  which  it  may  become 
necessary,  for  the  prosecution  of  the  voyage,  to  appoint  a  mas- 
ter, although  no  communication  can  be  had  with  the  owners. 
In  one  instance  where,  as  a  measure  of  necessity,  the  consignees 
of  a  cargo  appointed  a  master  in  the  stead  of  one  who  had 
deserted  at  a  foreign  port,  the  Court  of  Admiralty  said,  that  it 
Tvould  feel  strongly  inclined  to  hold  him  entitled  to  the  privi- 
leges, and  competent  to  discharge  the  functions  of  a  master 
appointed  in  the  most  regular  manner  {t).  And  more  recently 
the  same  Court  upheld  the  appointment  of  a  master  made  by  a 
Sritish  consul  at  a  foreign  port,  to  which  the  ship  had  come 
after  the  master  and  crew  had  been  murdered  in  a  mutiny  (u). 

The  right  to  remove  the  master  is,  in  ordinary  cases,  vested 
in  the  persons  who  have  the  right  of  appointment.  It  is 
provided,  however,  by  the  Merchant  Shipping  Act,  1854,  that 
any  Court  of  Admiralty  may,  upon  the  application  of  the  owner 
of  any  ship  within  its  jurisdiction,  or  on  that  of  his  agent  or  of 
a  part  owner  or  consignee,  or  of  a  certificated  mate,  or  of  one 
third  or  more  of  the  crew,  remove  the  master  of  the  ship,  if  it 
be  proved  on  oath  to  the  satisfaction  of  the  Court  that  the 
removal  is  necessary  (&).  In  these  cases  the  Court  may,  with 
the  consent  of  the  owner,  agent  or  consignee  (or  without  their 
consent  if  they  are  not  within  the  jurisdiction),  appoint  a  new 
master  (or). 

By  the  same  statute,  any  naval  court  held  on  the  high  seas  or 


(r)  When  this  is  the  case,  it  is  ne- 
cessary carefully  to  observe  in  which  of 
bis  two  characters  he  does  any  par- 
ticular act  See  antet  Chap.  II.,  Owner. 

(«)  MoUoy,  B.  2,  c.  1,  s.  4. 

(/)  See  the  judgment  of  Sir  W.  Scott 
in  The  Alexander^  1  Dods.  281. 

(u)  The  Cynthia^  16  Jur.  748.  See 
also  The  Elixa  CornUh,  17  Jur.  738; 
S.  C.  1  £cd.  &  Adm.  36. 

(v)  M.  S.  Act,  1854,  8.  240.  An  at- 
tempt to  defraud  constitutes  a  sufficieift 


necessity  for  removal  to  induce  the 
Court  to  act  under  this  section,  which 
is  not  limited  to  the  class  of  persons 
enumerated  in  sect.  239.  The  Royaiiei, 
32  L.  J.,  P.  M.  &  A.  105. 

(x)  M.  S.  Act,  1 854,  s.  240.  By  sect. 
241,  the  Board  of  Trade,  or  any  local  ma- 
rine board,  is  empowered  to  institute  an 
investigation  in  any  case  in  which  they 
have  reason  to  believe  that  any  master 
or  mate  is  from  incompetency  or  mis- 
conduct unfit  to  discharge  his  duties. 
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abroad  may,  if  unanimous  that  the  safety  of  the  ship  or  crew  or 
the  interest  of  the  owner  absolutely  requires  it,  supersede  the 
master  and  appoint  another  in  his  stead.  The  consent,  however, 
of  the  consignee  of  the  ship,  if  he  be  at  the  place  where  the 
enquiry  takes  place,  must  be  obtained  to  the  appointment  of  the 
new  master  (y). 

The  principal  source  of  remuneration  to  the  master  for  his 
services  is  the  salary  which  he  receives  from  the  owner.  As 
the  consideration  for  this  salary  is  his  performing  his  duty,  if  he 
be  guilty  of  any  gross  misconduct,  as  barratry  or  drunkenness  (-r), 
or  exhibit  gross  incapacity,  an  entire  forfeiture  of  his  wages 
will  ensue.  In  the  Admiralty  Court,  if  any  loss  has  been  sus- 
tained by  his  negligence  without  such  extreme  misconduct  or 
incapacity,  it  is  usual  to  deduct  from  his  pay  the  amount  of  the 
loss  alone.  In  considering  what  acts  of  the  master  will  work  a 
total  forfeiture  of  his  wages,  it  has  been  said  that  nothing  more 
can  be  required  from  him  than  the  honest  exercise  of  his  own 
discretion,  according  to  the  de^ee  of  ability  and  experience  in 
business  which  such  an  officer  may  &irly  be  supposed  to  pos- 
sess, and  that  a  mere  error  of  judgment  on  his  part,  not  tainted 
with  any  guilty  intention  or  corrupt  motive,  will  not  have  this 
effect  (a). 

The  refusal  by  the  master  to  deliver  goods,  under  a  claim  to 
stop  in  transitu^  is  a  breach  of  duty  which  gives  to  the  Court 
of  Admiralty  jurisdiction  under  the  Admiralty  Court  Act, 
1861  (J). 

The  old  rule,  that  freight  is  the  mother  of  wages,  did  not  ex- 
tend to  the  salary  of  the  master  (c). 

Primage.  The  master  is  usually  entitled,  in  addition  to  the  pay  which 

he  may  stipulate  to  receive  from  those  who  employ  him,  to 
primage^  which  is  mentioned  in  the  bills  of  lading  thus,  ^*  with 
primage  and  average  accustomed"  {d).  This  is  a  small  pay- 
ment made  by  the  owner  or  consignee  of  the  goods  to  the  master 
for  his  care  and  trouble,  which  varies  in  amount  according  to 

(y)  M.  S.  Act,  1854,  s.  263.     As  to  (6)  See  the  24  Vict.  c.  10,  s.  6 ;  and 

the  constitution  of  these  naval  courts,  The  TigreMM,  32  L.  J.,  P.  M.  &  A.  97. 

see  pott.  Chapter  IV.,  Crew.  (c)  Hawkins  v.  Twizell,  5  £.  &  B. 

(x)  The  AtUmOc,  11  W.  R.  188.  883,  and  see  post,  p.  92,  note  (a). 

(a)  See  the  judgment  of  Dr.  Lush-  {d)  The  older  books  speak  also  of 

ington  in  The  Thomas  Worthington,  3  W.  average  as  a  payment  to  the  master. 
Rob.  128,  and  post,  Chap.  IV.,  Crew. 
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the  particular  trade  in  which  the  ship  is  engaged.  The  master 
may  himself  sue  the  consignee  for  it,  although  the  freight  has 
been  settled  with  the  shipowner  («).  Where  by  the  bill  of  lading 
goods  were  to  be  delivered  to  the  consignee,  "  he  paying  freight 
for  the  same  as  per  charter-party,  with  primage  and  average 
accustomed,''  and  the  agreement  between  the  shipowner  and 
consignee  (there  being  no  actual  charter-party)  was  for  so  much 
per  ton,  not  mentioning  primage,  it  was  held  that  the  master 
was  entitled  to  primage  from  the  consignee,  although  his  bargain 
with  the  owner  was  to  receive  beyond  his  wages  a  sum  certain 
*^  for  all  cabin  or  other  allowances"  (/). 

The  law  considers,  however,  on  obvious  grounds  of  policy.  Trading  on  his 
that  the  master  is  engaged  to  devote  the  whole  of  his  time  and  °^"  account, 
attention  to  the  concerns  of  his  owner,  and  it,  therefore,  does  not 
allow  him  to  trade  on  his  own  account  (g),  or  to  hire  out  his 
services,  or  any  part  of  them,  to  another.  Should  he  do  so,  he 
is  not  entitled  to  receive  any  earnings  derived  from  such  a 
contract,  and  if  they  have  been  paid  to  the  owner,  the  latter  is 
entitled  to  retain  them  (A).  For  the  same  reason  the  master 
may  not  claim  premiums  for  himself  which  arise  out  of  trans- 
actions in  which  he  is  engaged  on  behalf  of  his  employers, 
even  although  a  contrary  usage  may  have  prevailed  in  this 
respect  (i). 

The  master  could  not,  until  recently,  except  in  the  case  of  the  Remedy  for 
bankruptcy  or  insolvency  of  the  owner  (when  by  the  7  &  8  Vict.  ^*g«8* 
c.  112,  s.  16,  he  had  the  same  rights,  liens  and  remedies  as  the 
other  mariners)  (j),  sue  in  the  Admiralty  Court  for  his  wages. 


(e)  Bett  V.  Saunderif  M.  &  M.  268. 

(/)  lb, ;  see  also  Ckarhton  v.  Cotet^ 
worthf  R.  &  Moo.  175,  and  posU  Chap. 
VI.,  Contract  of  Affreiohtment. 

{g)  Gardner  ▼.  M*CuteheoH,  4  Beay. 
534. 

(h)  Thompitm  t.  Haoelock,  1  Camp. 
527. 

(I)  Diplock  V.  Blackburn,  3  Camp. 
48. 

(j)  See  post,  Chap.  IV.,  Crew.  This 
statute  is  now  rejpeaJed.  It  was  held  in 
the  Admiralty  Court,  that  to  entitle  a 
master  to  sue  there  for  his  wages  under 
it,  the  owner  must  have  been  insolvent 
in  the  legal  sense  of  the  word,  and  not 
merely  under  a  general  inability  to  pay 


his  debts.  The  Princeu  Royal,  2  W. 
Rob.  373.  Where  an  owner  had  com- 
mitted an  act  of  bankruptcy  by  filing 
a  declaration  of  insolvency,  and  two 
months  had  expired,  but  no  commission 
had  issued,  this  was  held  not  to  be  a 
case  of  bankruptcy  under  the  statute  so 
as  to  entitle  the  master  to  sue.  The 
Great  Northern,  2  W.  Rob.  509 ;  see 
also  The  Tecumseh,  8  ib,  109.  It  was 
also  considered  doubtful  whether  the 
statute  applied  where  some  only  of 
several  part  owners  were  bankrupt. 
See  The  Simlah,  15  Jur.  865,  and  the 
7  &  8  Vict,  c  112,  s.  63,  (the  interpre- 
tation clause.) 
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for  his  contract  was  considered  to  be  personal  with  the  owners, 
and  founded  on  their  credit  alone,  and  not  on  that  of  the  ship  (A). 
Now,  however,  it  is  provided  by  sect.  191  of  the  Merchant 
Shipping  Act,  1854,  that  every  master  shall  have  the  same 
rights,  liens  and  remedies,  for  the  recovery  of  his  wages,  as 
any  seaman,  not  being  a  master ;  and  if  in  any  proceeding  in 
any  Admiralty  or  Vice- Admiralty  Court  (/),  touching  the  claim 
of  a  master  to  wages,  any  set-off  or  counter-claim  is  set  up,  the 
Court  may  adjudicate  upon  and  settle  all  questions  and  accounts 
arising  and  unsettled  between  the  parties,  and  direct  the  pay- 
ment of  any  balance  found  due.  And  by  the  Admiralty  Court 
Act,  1861,  jurisdiction  is  given  to  that  Court  over  any  claim 
made  by  a  master  for  wages  earned  by  him  on  board  the  ship, 
and  for  disbursements  (m)  made  by  him  on  account  of  the 
ship  (n).  The  claim  of  the  master  for  wages  has  priority  over 
that  of  a  bottomry  bond  owner,  except  where  the  master  has 
bound  himself  in  the  bond  to  pay  the  money  advanced.  The 
seamen's  claim  for  wages  takes,  however,  precedence  of  the 
master's  claim,  either  for  his  own  wages  or  for  advance  of  wages 
made  to  the  seamen  (o). 

The  remedy  given  by  s.  191  of  the  Merchant  Shipping  Act, 
1854,  has  been  held  to  apply  to  the  master  of  a  foreign  ship  (p). 

The  ordinary  remedies  of  the  master  or  mate  may,  it  is  ob- 
vious, be  affected  by  their  conduct  in  any  particular  case.  Thus, 
where  a  mate,  having  the  option  at  a  foreign  port  to  receive 
his  wages  in  money,  or  by  a  bill  upon  the  owners,  preferred  the 


(A:)  Bayly  v.  Grant,  1  Salk.  38 ;  per 
Sir  W.  Scott,  in  The  Lord  Hobart,  2 
Dods.  104  ;  Barber  v.  Wharton,  2  Ld. 
Raym.  H52.  If,  however,  the  mate 
became  master  during  the  voyage,  he 
might  sue  in  the  Court  of  Admiralty 
for  wagea  due  to  him  as  mate  during  the 
whole  time,  but  not  as  master  for  the 
time  during  which  he  served  in  that 
capacity.  See  The  Favourite,  2  Rob.  232 ; 
Read  v.  Chapman,  2  Str.  937  ;  and  Lord 
Stowell's  judgment  in  The  Batavia,  2 
Dods.  500.  The  master  must  bring  his 
claim  for  the  whole  amount  of  wages  due, 
and  cannot,  in  the  first  instance,  go  into 
any  account  relating  to  other  matters 
between  himself  and  the  owners.  The 
owners  may,  however,  go  into  the  whole 
account.  The  Caledonian,  1  Swab.  A.  R. 
17. 

{I)  As  to  the  establishment  and  juris- 


diction of  Vice- Admiralty  Courts  in  the 
Colonies,  see  the  **  Vice- Admiralty 
Courts  Act,  1863,"  (26  Vict.  c.  24.) 

(m)  This  word  does  not  include  the 
master's  liability  for  wages  due  to  the 
crew  or  necessaries  furnished  to  the  ship. 
The  Chieftain,  32  L.  J.,  P.  M.  &  \,  106. 

(n)  24  Vict  G.  10,  s.  10.  This  sec 
tion  provides  that  **  if  in  any  such  cause 
theplainti£f  do  not  recover  fifty  pounds, 
he  shall  not  be  entitled  to  any  costs, 
charges  or  expenses  incurred  by  him 
therein,  unless  the  judge  shall  ceitify 
that  the  cause  was  a  fit  one  to  be  tried 
in  the  said  Court."  See  as  to  costs, 
when  the  claim  is  referred  to  the  regis, 
trar  and  merchants  and  reduced,  The 
Lemuella,  1  Lush.  A.  R.  147. 

(o)  The  Salacia,  1  Lush.  A.  R.  545. 

Ip)  The  Mi\ford,  1  Swabey,  A.  R. 
362. 
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latter^  it  was  held  that  he  had  lost  all  claim  against  the  ship  {q). 
Where^  however,  a  master  had  several  times  balanced  accounts 
with  the  owner,  which  included  disbursements  and  wages,  and 
had  received  bills  for  the  joint  amoimts,  it  was  held,  that  upon 
the  owner  becoming  bankrupt,  the  bills  being  unpaid,  the  master 
had  still  his  remedy  under  the  7  &  8  Vict.  c.  112  (r). 

It  has  been  held  in  the  Court  of  Admiralty,  that  the  wages  Forfeiture  of, 
of  the  master  are  not  forfeited  by  occasional  drunkenness,  or  by  ^  "»»">°  ^^^ 
an  error  in  judgment,  although  it  is  otherwise  where  the  drunk- 
enness is  constant  («). 

The  master  had  at  common  law  no  lien  on  the  ship  (^),  or  Lien, 
freight  (tt),  for  his  wages,  or  for  disbursements  on  account  of 
the  ship  during  the  voyage.  We  have  seen,  however,  that  under 
the  Merchant  Shipping  Act,  1854,  he  has  now  the  same  liens 
and  remedies  for  his  wages  as  the  seamen  have;  and  the  seamen 
have,  independently  of  statute,  a  lien  upon  the  ship  and  freight 
for  their  wages,  which  lien  is  enforceable  in  the  Court  of  Ad- 
miralty (v).  The  master  has  accordingly  in  that  Court  a  mari- 
time lien  for  his  wages  (a;).  Where  by  a  charter-party  (not 
under  seal),  made  by  the  master,  the  charterer  agreed  to  pay 
freight  generally,  without  saying  to  whom,  it  was  held  that 
the  owner  having  received  the  freight,  the  master  could  not 
maintain  an  action  for  it  against  the  charterer,  although  he 
had  given  him  notice  not  to  pay  it  to  any  one  but  himself  (y). 

Where  a  master  entered  into  charter-parties  abroad,  and 
paid  monies  and  incurred  liabilities  in  fitting  his  ship  to  perform 
them,  and  on  her  arrival  in  England  the  owner  was  bankrupt, 
having  mortgaged  the  ship,  and  the  mortgagees  seized  her,  it 
was  held,  on  a  bill  filed  by  the  master  against  the  owner's 
assignees  in  bankruptcy,  that  he  had  an  equitable  lien  on  the 
freight,  and  was  entitled  to  be  reimbursed  out  of  it  {z). 

The  master  may  not  only  insure  his  commission  and  privileges, 
or  any  other  interest  which  he  may  have  in  the  ship  or  voyage, 

(q)  The  William  Monty,  2  Hagg.  1 36.  ington  in  The  Ella  Clarke,  32  L.  J.,  P.  M. 

(r)  The  Stmlak,  15  Jur.  865.  &  A.  211. 

(«)  The  Atlantic,  11  W.  R.   188.  {y)  Atkinson  v.  Cotetworth,  3  B.  &  C. 

(0  Wilkint  V.   Carmichael,  1    Doug.  647. 

101 ;  Huttey  v.  Oirittie,9  East.  426.  (s)  Brittowe  v.  Whitntore,  81  L.  J., 

(tt)  Smith  V.  Plummer,  1  B.&  A.  575.  Chan.  467f  reversing  the  decision  of  the 

(v)  See  poet.  Chap.  IV.,  Crew.  Lord  Chancellor,  4  De  G.  &  J.  325. 
(<)  See  the  judgment  of  Dr.  Lush- 
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but,  unlike  the  other  mariners,  he  might  (even  before  the  altera- 
tion in  the  law  by  which  the  right  of  the  seamen  to  wages  is 
made  no  longer  to  depend  on  the  earning  of  freight)  insure  his 
wages ;  since  the  objections  in  the  former  case  did  not  apply  to 
that  of  the  master,  who  was  always  entitled  to  his  wages, 
although  the  ship  was  lost  or  captured  (a). 


AUTBORITT. 


Thirdly,  as  to  the  authority  of  the  master  over  his  crew  or  others 
on  board.  Whilst  his  vessel  is  afloat,  the  master  is  bound  to 
maintain  order  and  discipline  on  board,  under  the  guidance  of 
justice,  moderation  and  good  sense.  His  authority  over  his 
crew  has  been  compared  to  that  of  a  parent  over  his  child,  or  of 
a  master  over  his  apprentice ;  these  analogies,  however,  are  not 
very  close,  and  the  safer  rule  is  to  consider  the  particular  autho- 
rity which  the  respective  positions  of  the  parties  require  (ft).  A 
master  may  order  a  delinquent  mariner  to  be  confined,  or  in- 
flict corporal  punishment  upon  him  (c),  and  this  authority  exists 
not  only  whilst  the  ship  is  at  sea,  but  also  whilst  she  is  in  a 
foreign  port  or  river  (rf).  Such  punishment  or  confinement  must, 
however,  be  commensurate  to  the  ofience  committed,  and  must 
be  awarded  with  due  moderation  (e).  The  master  is  not  bound 
to  wait  for  an  actual  act  of  mutiny,  but  may  use  violence  to 
prevent  it  although  it  be  only  threatened  (/).  In  all  cases  which 
admit  of  the  delay,  due  inquiry  should  precede  the  punishment, 
and  the  party  charged  should  be  heard  in  his  own  defence  (g). 
It  is  the  duty  and  also  the  interest  of  the  master  to  cause  a 
statement  of  the  offence,  and  of  any  punishment  which  may  be 
inflicted,  to  be  entered  in  the  official  log  (A).     The  position  of 


(a)  King  v.  GloveVy  2  N.  R.  206; 
Webiter  v.  De  Tastet,  7  T.  R.  157  ;  Haw- 
hint  V.  Twizell,  5  £.  &  B.  883. 

(6)  The  English  authorities  on  this 
subject  are  few.  They  are  collected  in 
Pritchard's  Adm.  Digest,  tit.  Damage, 
Personal.  For  the  American  cases 
see  ibid.,  also  a  valuable  note  to  the 
5th  American  edition  of  Abbott  on 
Shipping,  p.  234,  and  the  authorities 
there  cited. 

(c)  Molloy,  B.  2,  c.  3,  s.  12.  The 
Jgincourtf  1  Hagg.  271. 

{d)  Lamb  v.  Burnett,  1  C.  &  J.  291. 
The  American  Courts  have  laid  down 
the  very  reasonable  rule,  that  where  it 
appears  that  the  punishment  is  merited, 
they  will  not  undertake  to  ac^ust  exactly, 


according  to  their  own  ideas  of  fitness 
and  propriety,  the  balance  between  the 
offence  and  the  punishment,  and  that 
they  will  not  award  damages  unless  the 
punishment  is  manifestly  excessive.  See 
the  cases  cited  in  the  dtb  American  edi- 
tion of  Abbott  on  Shipping,  236. 

(e)  Per  Lord  Stowell,  in  The  Lowther 
Castle,  1  Hagg.  385  ,  Murray  v.  Moutrie, 
6  C.  &  P.  471. 

{/)  The  Lima,  3  Hagg.  346  ;  and  see 
Bingham  v.  Garnault,  Buller,  N.  P.  17. 

(g)  See  per  Lord  Stowell,  in  The  Agin- 
court,  1  Hagg.  274. 

(h)  M.  S.  Act,  1854, s.  244.  See  an 
account  of  the  log,  post,  p.  101 ,  and  the 
remarks  of  Tindal,  C.  J.,  in  Murray  v. 
Moutrie,  ubisup. 
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passengers  is  different ;  but  even  over  them  the  master  has  abso- 
lute control  in  all  that  is  necessary  for  the  safe  and  proper 
conduct  of  the  vessel,  but  the  exercise  of  such  power  in  each 
instance  is  defined  and  limited  by  the  necessity  of  the  case.  He 
may  restrain  them  by  force,  if  the  safety  of  the  ship  or  of  those 
on  board  requires  it  (i) ;  he  may  also,  it  would  seem,  exclude 
them  from  the  table  where  the  other  passengers  mess,  if  their 
conduct  be  improper  (A).  If  the  master  exceeds  the  bounds  of 
justice  and  moderation,  he  becomes  a  trespasser,  and  in  cases  of 
assault  committed  by  him  whilst  at  sea,  either  on  one  of  his 
crew  or  on  a  passenger,  the  Court  of  Admiralty  has  jurisdiction, 
and  may  award  damages  to  the  injured  party  (Q.  He  is  also 
liable  to  be  sued  in  a  Court  of  Common  Law  (m). 

Fourthly,  as  to  the  duties  of  the  master ^  we  will  consider  them  Duties  be-   • 
as  they  arise  before  the  voyage,  during  the  voyage,  and  after  yoy^g"* 
the  voyage  has  been  determined. 

Before  the  commencement  of  the  voyage  the  duty  of  the 
master,  as  regards  the  state  of  the  ship,  is  identical  with  that  of 
the  owner  (n).  There  are,  however,  other  duties  which  fell  more  As  to  ship  and 
immediately  within  his  province ;  thus  he  must  procure  a  com- 
petent crew,  both  as  regards  number  and  fitness  for  their  respec- 
tive duties ;  he  must  also  conform  to  any  requirements  of  the 
Legislature  as  regards  their  engagement  (o) ;  and  on  leaving  port 
he  must,  in  the  case  of  foreign  going  ships,  sign  and  send  to  the 
nearest  shipping  master  a  statement,  in  a  form  sanctioned  by  the 
Board  of  Trade,  of  every  change  which  takes  place  in  his  crew 
before  finally  sailing  (p).  By  the  General  Harbour  Act,  10  & 
11  Vict.  c.  27,  s.  53,  masters,  whilst  their  vessels  are  within  any 
harbour  or  dock,  or  within  the  limits  of  any  harbour-master's 
authority,  must  regulate  their  vessels  in  accordance  with  that 
act,  or  any  special  act  by  which  the  harbour  is  governed ;  and 
if,  after  due  notice,  they  neglect  to  do  so,  they  are  liable  to 
penalties  not  exceeding  20/.  {q). 

(i)  See  the  judgment  of  Lord  Ellen-  The  Ceniurum,  ib,  161 ;  T?ie  Rucken,  4 

borough  in  Boyce  v.  Bayliffet  1  Camp.  Rob.  73. 

60,  and  King  v.  Franklin,  Fost.  &  F.  (m)  Watton  v.  ChrittUt  2  B.  &  P.  224 ; 

N.  P.  Rep.  360»  and  post.  Chap.  XI.,  Aitken  v.  Bedwell,  M.  &  M.  68  ;  Rhodes 

Passengers.  v.  Leach,  2  Stark.  516;    Hannqford  v. 

(k)  Prendergast  v.  Compton,  8  C.  &  Hunn,  2  C.  &  P.  148. 

P.  454.     See  aa  to  the  enforcement  by  (n)  Ante,  p.  46. 

the  master  of  sanitary  regulations  in  (o)  See  post.  Chap.  IV.,  Crew. 

passenger  ships,  post,  Chap.  XI.,  Pas-  (p)  M.  S.  Act,  1854,  s.  158. 

8BMOER8.  (q)  The  provisions  of  the  10  &  II 

(0  The  Enchantress,  1   Hagg.  895 ;  Vict  c  27,  which  relate  to  the  mode  in 
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The  ship  being  properly  fitted  and  manned^  the  master  must, 
with  due  diligence^  take  her  to  the  place  where  she  Is  to  receive 
cargo^  since  if  he  be  guilty  of  any  deviation  so  long  and  un- 
reasonable as  to  put  an  end  to  the  whole  object  which  the 
freighter  had  in  view,  or  if  he  incur  unreasonable  delay  in  the 
commencement  of  the  voyage,  the  latter  may  be  discharged,  the 
shipowner  will  be  liable  to  an  action,  and  the  insurances  will  be 
avoided.  In  all  contracts  by  charter-party,  where  there  is  no 
express  agreement  as  to  time,  it  is  an  implied  stipulation  that 
there  shall  be  no  unreasonable  or  unusual  delay  in  commencing 
the  voyage.  All  the  authorities  concur  in  stating  that  the 
voyage  must  be  commenced  within  a  reasonable  time(r). 
Before  commencing  the  voyage  he  must  obtain  all  necessary 
Custom  House  documents ;  he  must  also  produce  to  the  ship- 
ping master  his  certificate  of  competency  or  service,  and  obtain 
from  him  a  certificate  of  his  having  complied  with  this  provision 
and  with  the  regulations  of  the  Merchant  Shipping  Act,  1854, 
with  respect  to  agreements,  which  last-mentioned  certificate 
must  be  produced  to  the  officers  of  Customs  before  a  clearance 
can  be  obtained  (s). 

Customs  laws.       It  would  be  beyond  the  scope  of  this  work  to  pursue  minutely 

the  various  requirements  of  the  acts  regulating  the  Customs 
which  impose  duties  on  the  master;  the  following  remarks, 
however,  may  be  found  to  be  usefrd.  The  regulations  at  present 
in  force  relating  to  the  customs  are  contained  in  the  Consoli- 
dation Act,  16  &  17  Vict.  c.  107,  as  amended  by  the  18  &  19 
Vict.  c.  96,  the  19  &  20  Vict.  c.  75,  the  20  &  21  Vict.  cc.  61, 


which  vessels  must  enter  harbours,  and 
how  they  must  lie  and  be  moored 
therein,  and  in  what  manner  they  must 
discharge  cargo,  are  contained  in  sects. 
53-68. 

(r)  Seeper  Tinda>i  C.  J.,  in  M* Andrew 
V.  Adams,  1  Bing.  N.  C.  29.  See  also 
Freeman  v.  Taylor,  8  Bing.  124  ;  Mount 
V.  Larkins,  ib.  108 ;  Benson  v.  Blunt,  1 
Q.  B.  870  ;  Clipsham  ▼.  Vertue,  5  Q.  B. 
265  ;  and  PhiUips  v.  Irving,  7  M.  &  6. 
SaS.  In  Tarrabochia  v.  Hickie,  I  H.  & 
N.  183,  the  Court  of  Exchequer  was  of 
opinion  that  the  sailing  with  convenient 
speed,  or  in  a  reasonable  time,  was  not  a 
condition  precedent  to  the  charterer's 
liability  to  find  a  cargo.  Where,  how- 
ever, a  charter*party  contains  a  stipula- 
tion  that  a  ship  shall  sail  on  a  particular 


day,  time  is  ordinarily  of  the  essence  of 
the  contract,  and  this  is  a  condition  pre- 
cedent. Seeger  v.  Duthie,  8  C.  B.,  N.  S. 
45.  See  also  Behn  v.  Bumets,  in  the 
Exchequer  Chamber,  32  L.  J.,  Q.  B.  204, 
and  the  cases  cited  ;?o«/,  Chap.  VI.,  Part 
I.,  Contract  of  Affreightment. 

(5)  M.  S.  Act,  1854,  ss.  161,  162.  In 
the  case  of  home  trade  ships,  the  cer- 
tificates of  competency  and  service  must 
be  produced  to  the  shipping  masters 
half-yearly.  Every  agreement  with  the 
crew,  made  for  a  home  trade  ship,  must 
also  be  half-yearly  transmitted  to  a 
shipping  master  in  the  United  King- 
dom, who  is  bound  thereupon  to  give 
a  certificate  to  the  master  or  owner, 
without  which  no  home  trade  ship  can 
go  to  sea.     lb. 
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62,  the  21  &  22  Vict  cc.  12,  16,  the  22  &  23  Vict  c.  37,  the 
23  Vict  c.  22,  the  23  &  24  Vict  c.  110,  and  the  25  &  26 
Vict  c.  63  {t).  The  clauses  of  the  first  of  these  acts,  which 
relate  to  "Exportation,''  and  "Entry  and  Clearance  Out-' 
wardsy^  contain  the  following  provisions (m). 

The  master  must,  before  any  goods  are  shipped  for  exporta- 
tion, deliver  to  the  collector  or  comptroller  a  certificate  fi"om  the 
proper  officer  of  the  ship's  clearance  inwards,  or  coastwise,  on 
her  last  voyage.  He  must  also  deliver  an  entry  outwards,  signed 
by  himself,  of  the  ship  for  her  intended  voyage,  which  must  be 
in  the  form  and  contain  the  particulars  prescribed  by  the  Cus- 
toms Act ;  and  if  she  has  commenced  her  lading  at  some  other 
port,  he  must  deliver  to  the  searcher  the  clearance  of  such  goods 
from  such  other  port.  This  is  the  entry  outwards  of  the  ship ; 
and  if  any  goods  are  taken  on  board  before  she  is  entered  out- 
wards the  master  forfeits  100/.  Where,  however,  it  is  necessary 
to  load  heavy  goods  before  the  whole  of  the  inward  cargo  is 
discharged,  the  collector  may  issue  a  licence,  called  a  stiffening 
order,  for  that  purpose  (a:). 

No  goods  may  be  shipped  in  any  port  or  place  in  the  United 
Kingdom,  for  exportation,  before  the  due  entry  outwards  of  the 
ship  and  the  due  entry  of  the  goods,  nor  before  they  have  been 
cleared  for  shipment  {y).  The  exporter  or  his  agent  must,  also, 
before  the  goods  are  shipped,  deliver  to  the  officer  of  Customs 
shipping  bills,  containing  the  particulars  of  the  goods,  in  a  form 
given  by  the  act,  which  bills,  when  countersigned  by  the  officer, 
are  the  clearance  for  the  goods,  and  answer  the  same  purpose  as 
the  cockets  required  before  the  passing  of  this  statute  {z). 

No  stores  may  be  taken  on  board  any  ship  of  the  burthen  of 
fifty  tons  or  upwards,  on  a  voyage  to  parts  beyond  the  seas,  the 
duration  of  which  out  and  home  is  not  less  than  forty  days, 
without  a  victualling  bill,  which  is  an  account  of  the  stores 
shipped  on  board,  signed  by  the  master  or  his  agent  and  coun- 

{t)  For  a  list  of  the  old  acts,  see  the  entry  outwards,  see  23  Vict  c.  22,  s. 

6  Geo.  4,  c.  105,  and  the  8  &  9  Vict.  21 ;  and  as  to  the  particulars  required, 

c.  84,  by  which  they  were  repealed.  see  ih.  ss.  21 — 29.    As  to  when  and  on 

(u)  Sailing  without   clearing   docu-  what  conditions  an  agent  may  act  for 

ments,  contrary  to  16  &  17  Vict.  c.  107»  the  master,  see  23  &  24  Vict  c.  110, 

ss.  170  —  172,  does  not  render  the  voy-  s.  6. 

age  absolutely  illegal ;  and  a  person  not  (x)  16  3r  17  Vict.  c.  107,  s.  118. 

a  party  to  the  master's  acts  can  recover  (y)  lb,  s.  119.    See  &  120,  as  to  the 

on  a  policy  of  insurance  elTected  on  the  bond  which  must  be  given  by  the  ex- 

cargo  and  freight    Cunard  v.  Hyde,  I  porter  of  the  goods  as  the  export  entry. 

E.  B.  &  E.  670.    As  to  when  the  Cus.  (z)  16  &  17  Vict  c.  107,  as.  121— 

toms  bill  of  lading  is  to  be  deemed  the  126.    The  cocket  waa  a  document  cer- 
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tersigned  by  the  officer  of  Customs.  For  this  purpose  an  order 
for  the  shipment  of  the  stores  must  have  been  duly  obtained  on 
a  proper  application  to  the  officers  of  Customs  (a). 

Before  any  ship  can  be  cleared  outwards,  the  master  must 
also  sign  and  deliver  a  content  of  his  ship  to  the  searcher^  set- 
ting forth  among  other  things  her  name  and  tonnage,  the  name 
of  the  master,  and  a  description  of  the  goods ;  and  he  must 
answer  such  questions  as  are  demanded  of  him  by  the  col- 
lector or  comptroller  concerning  the  ship,  cargo  and  intended 
voyage  (6). 

When  this  has  been  done  the  searcher  clears  the  goods ;  and 
if  any  goods  are  shipped  without  a  compliance  with  the  pro- 
visions of  the  act  they  are  liable  to  be  forfeited  (c).  If  the  ship 
leaves  in  ballast,  the  master  must  answer  all  such  questions  a<s 
are  asked  of  him  by  the  collector,  touching  the  departure  and 
destination  of  the  ship ;  and  thereupon  the  collector  clears  the 
ship  in  ballast,  and  notifies  the  clearance  on  the  victualling 
bill  (rf). 

The  Customs  Tariff  Amendment  Act,  1860  (23  Vict.  c.  22) 
also  imposes  upon  the  master  duties  with  reference  to  the  export 
of  goods  under  the  statute.  The  master  or  owner  must  within 
she  days  of  the  final  clearance  outwards  of  any  ship  in  which 
goods  are  shipped  for  exportation,  deliver  to  the  proper  officer 
of  Customs  a  manifest,  containing  an  account  of  all  the  goods 
shipped  for  exportation,  and  submit  a  declaration  that  this 
account  is  true,  under  a  penalty.  If,  however,  the  whole  of  the 
bills  of  lading  relating  to  the  goods  exported  in  the  ship,  and 
duly  signed  by  the  master  or  his  agent,  are  delivered  to  the 
proper  officer  of  Customs,  either  at  the  time,  or  within  twenty- 
four  hours  after  the  final  clearance  outwards  of  the  ship,  with  a 
declaration  that  they  represent,  to  the  best  of  his  knowledge 
and  belief,  the  whole  of  the  cargo  exported,  the  manifest  may  be 
dispensed  with.  A  specification  of  the  goods  exported  is  also 
required  in  certain  cases  by  this  act  («). 

The  master  should  in  no  case  carry  any  fictitious  or  colorable 
papers ;  neither  should  he  take  on  board  prohibited  or  unlawftd 


tifying  that  the  Customs  dues  on  the  (6)  lb,  s.  142. 

goods  described  on  it  had  been  paid  or  (c)  lb,  s.  144*. 

secured.  See  2  Beawes,  Lex  Merc.  425 ;  {d)  lb.  s.  145. 

Termes  de  la  Ley  "  Cocket."  (e)  28  Vict.  c.  22,  ss.  21—26. 
(a)  16  &  17  Vict.  c.  107|  s.  140. 
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goods,  whereby  the  cargo  may  be  made  liable  to  seizure,  or  the 
policies  of  insurance  may  be  rendered  void  (/). 

The  master  must  also  pay  all  port,  light  or  other  dues,  pay-  Port  dues, 
able  in  harbour  or  in  rivers.     He  is,  in  general,  personally  liable 
for  them  (g);  and,  where  there  is  a  custom  to  that  effect,  it 
would  seem  that  the  anchor  and  sails  may  be  distrained  for  port 
dues  (A). 

The  necessary  Custom  House  documents  having  been  ob-  Lading  cargo, 
tained,  the  next  duty  which  devolves  upon  the  master  is  to  load 
and  stow  the  cargo  entrusted  to  him ;  he  must  be  prepared  with 
the  necessary  tackle  for  shipping,  and  with  dunnage  (i),  or  other 
requisites  for  properly  stowing  it  on  board ;  and*  if  any  goods 
are  injured  by  his  or  his  agent's  negligence  whilst  they  are  being 
shipped,  he  is  liable  (A).  It  sometimes  occurs  that  an  agent 
specially  appointed  by  the  owner,  called  a  stevadore  (Z),  is  em- 
ployed to  load  the  cargo,  in  which  case  the  master  is  ordi- 
narily discharged  from  responsibility,  unless  he  personally 
interferes  (m). 

Where  by  the  terms  of  the  charter-party  the  stevadore  was  to 
be  appointed  by  the  charterer,  but  to  be  paid  by  and  to  act  under 
the  orders  of  the  captain,  it  was  held,  that  the  master  was  not 
liable  for  the  negligence  of  the  stevadore  and  his  men,  this  con- 
trol by  the  captain  being  given  only  with  a  view  to  the  safety 
and  trim  of  the  ship  (n). 

And  where  a  charter-party  contained  a  provision,  that  the 
charterers  should  be  at  liberty  to  employ  stevadores  and  la- 
bourers to  assist  in  loading  cargo,  but  that  such  stevadores  and 
labourers  being  under  the  control  and  direction  of  the  master, 
the  charterers  were  not  to  be  responsible  to  the  owners  for 

(/ )  Molloy,  B.  2,  c.  2,  ss.  7,  9.    See  matters  placed  on  the  bottom  of  the 

pottt  Chap.  VII.,  Insurance.  bold  above  the  ballast  to  stow  cargo 

{g)  Molloy,  B.  2,  c.  2,  s.  9  ;  Mayor  of  upon.     Dana's  Seaman*s  Manual,  p.  94. 
London  ▼.  Huntt  3  Lev.  37  ;   Vinkerstone  •         (k)  Laws  of  Oleron,  art  10 ;  GoffY, 

V.  Ebden,  1  Salk.  248.     See,  as  to  the  CUnkard,  cited  in  Dale  v.  Hall,  1  Wils. 

meaning  of  the  word  *' owner''   in  a  282. 

charter  granting  dues  payable  by  owners,  (0  In    the  Consolato  he  is   called 

The  Master  Pilots  of  Newcastle  Y,  Ham^  **  Stibador,**   and    in  modern    Spanish 

mond,  4  Exch.  285.    See  also  The  Ribble  '*  Estihador,"  from  "  Estivar,"  to  stow. 
Navigation  Company  v.  HargreaveSf  17  (m)  Swanston    v.    Garriekf  2   L.  J., 

C.  B.  885,  where  a  somewhat  similar  Exch.  255. 
question  arose  under  a  local  statute.  (it)  Blakie  ▼.  Stembridge,  6  C.  B.,  N. 

(A)  Vinkerstone  Y.Ebden,  1  Salk.  248.  S.  894;  affirmed  Cam.  Scacc,  ib,  911. 

(i)  1  Beawes,  Lex  Merc.  163.    Dun-  See  also  Pardessus,  Coll.  des  Lois  Marit. 

nage  consists  of  loose  wood  or  other  vol.  2,  p.  220. 

M.P.  H 
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pilotage  under  the  jurisdiction  of  the  Trinity  House  (the  area  of 
which  extends  over  all  the  more  important  districts),  that  foreign 
ships  are  within  these  enactments  of  the  Merchant  Shipping 
Act,  1854(c).  And  it  has  been  held,  in  the  Court  of  Admi- 
ralty, that  a  statute  imposing  upon  all  inward  bound  vessels,  in 
general  terms,  an  obligation  to  take  a  pilot  at  a  station  beyond 
three  miles  from  the  British  shore,  is  binding  upon  foreign 
ships  (rf). 


Remunera* 
tion  of  pi« 

LOTS. 


A  pilot,  when  seeking  compensation  for  his  services,  may, 
where  no  statute  has  intervened,  be  considered  in  most  respects 
as  an  ordinary  mariner ;  he  cannot,  however,  sue  in  the  Ad- 
miralty Court  for  pilotage  due  in  respect  of  work  done  within 
the  body  of  a  coimty,  although  he  may  if  it  was  done  on  the 
high  seas(6).  Questions  as  to  the  amoimt  of  remuneration 
which  pilots  are  entitled  to  receive  have  seldom  arisen  in  this 
country,  for  the  amount  of  these  payments  has  been  usually 
fixed  by  the  statute  or  charter  under  which  the  pilots  have 
acted  (/)• 

By  the  Merchant  Shipping  Act,  1854,  sect.  358,  a  qualified 
pilot  demanding  or  receiving,  or  a  master  offering  or  pay- 
ing to  a  pilot,  any  other  rate  in  respect  of  pilotage  services 
(whether  greater  or  less)  than  the  rate  for  the  time  being  de- 
mandable  by  law,  incurs  for  each  offence  a  penalty  not  exceed- 
ing lOZ.  This  restriction,  however,  applies  only  to  licensed 
pilots  acting  under  ordinary  circumstances.  Therefore,  where, 
in  the  absence  of  a  duly  qualified  pilot,  one  who  has  no  licence 
is  tak6n  on  board,  he  may  demand  more  than  the  amount 


(r)  See  post,  p.  219,  and  the  M.  S. 
Act,  1854, 8S.  876—384.  Foreign  ships, 
within  British  jurisdiction,  are  now  sub- 
ject to  the  statutory  regulations  in  force 
for  preventing  collisions.  M.  S.  A. 
Amendment  Act,  1862,  s.  57.  Before 
the  passing  of  this  act  it  was  held,  in  the 
Privy  Council,  that  the  provisions  of 
ss.  296—298  of  the  M.  S.  Act,  1854,  as 
to  navigation  and  lights,  did  not  apply 
to  a  foreign  ship  navigating  the  Solent 
within  three  miles  of  the  British  coast. 
See  The  Saxoniot  1  Lush.  A.  R.  410, 
and  post.  Chap.  IX.,  Collision. 

(d)  The  AnnapolU,  1  Lush.  A.  R.  295. 

.  {b)  Roee  y.«  Walker,  2  Wilson,  264, 

and  the  remarks  of  Mr.  Justice  Story, 


in  The  Anne,  1  Mason  (American)  Rep. 
509,  and  in  Hobart  y.  Drogan,  10  Peters 
(American)  Rep.  119.  This  rule  ap- 
pears to  be  still  in  force.  For  the  juris- 
diction of  the  Court  of  Admiralty,  where 
not  extended  by  statute,  is  founded,  in 
cases  of  this  description,  on  marine 
service.  See  the  judgment  of  Lord 
Mansfield  in  Howe  v.  Nappier,  4  Burr. 
1950.  The  Colonial  Vice- Admiralty 
Courts  established  under  the  "  Vice- 
Admiralty  Courts  Act,  1868"  (26  Vict. 
c.  24),  have  jurisdiction  over  claims  in 
respect  of  pilotage.  See  b.  10  of  this 
act. 
(/)  See  ante,  p.  198. 
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allowed  by  the  statute  (^).  It  is  also  a  settled  doctrine  of  the 
Admiralty  Courts  that  a  pilot  is  not  bound  to  go  on  board  a 
vessel  in  distress  to  render  pilot  service  for  mere  pilotage  re- 
ward (A) ;  for  the  duties  of  pilotage  extend  usually  only  to  the 
conducting  a  vessel  into  or  out  of  port  in  the  ordinary  course  of 
navigation^  and  the  scale  of  remuneration  given  by  the  statute 
has  been  founded  on  this  assumption ;  therefore,  where  a  vessel, 
from  real  or  supposed  danger,  is  seeking  a  port  of  safety  out  of 
the  course  of  her  intended  voyage,  a  pilot,  if  engaged,  is  entitled 
to  additional  remuneration  in  the  nature  of  salvage  {t). 

The  scale  of  payment  to  the  Trinity  House  and.  to  the  Cinque 
Port  Pilots,  who  are  also  now  under  the  jurisdiction  of  the 
Trinity  House,  is  contained  in  one  of  the  schedules  to  the  Mer- 
chant Shipping  Act,  1 854  (J). 


By  the  Merchant  Shippmg  Act,  1854,  sect.  356,  if  a  boat  or  Rights  and 

FRXVILBOBfl 
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ship,  having  a  qualified  pilot  on  board,  leads  a  ship  which  has  ^^^^^^^^^* 


not  a  qualified  pilot,  when  the  latter  ship  cannot  from  particular 
circumstances  be  boarded,  the  pilot  so  leading  is  entitled  to  the 
faH  pilotage  for  the  distance  run  as  if  he  had  actually  been  on 
board  and  had  charge  of  her. 

By  sect.  357,  no  pilot,  except  imder  circumstances  of  una- 
voidable necessity,  may  without  his  consent  be  taken  to  sea  or 
beyond  the  limits  for  which  he  is  licensed;  a  pilot  so  taken 
imder  circumstances  of  unavoidable  necessity,  or  without  his 
consent,  is  entitled,  over  and  above  his  pilotage,  to  the  sum  often 
shillings  and  six  pence  a  day,  to  be  computed  fix)m  and  inclusive 
of  the  day  on  which  the  ship  passes  the  limit  to  which  he  was 
engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of  his  being 
returned  in  the  ship  to  the  place  where  he  was  taken  on  boards 
or  up  to  and  inclusive  of  such  day  as  wiU  allow  him,  if  dis^ 
charged  firom  the  ship,  sufficient  time  to  return  thereto ;  and  in 
the  last-mentioned  case  he  is  entitled  to  his  reasonable  travel- 
ling expenses. 

By  sect.  359,  if  a  master,  on  being  requested  by  a  qualified 
pilot  having  the  charge  of  his  ship  to  declare  her  draught  of 

(g)  The  Nelson f  6  Rob.  227.    A  de-  The  Joseph  Harvey ,  1  Rob.  308. 

cision  under  the  earlier  statutes.  {j)  See  post.  Appendix,  pp.  clxivi  clxr. 

{h)  Per   Dr.    Lusbingtoa^    in    The  The  Trinity  House  has  also  jurisdiction 

Frederick,  1  W.  Rob.  17.  over  certain  Out  Port  districts,  the  fees 

(<)  The  Elizabeth,  8  Jur.  865.     See'  within   which   are  not  fixed   by  any 

also  the  judgment  of  Sir  W.  Scott,  in  statute. 

p2 
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water,  refuses  to  do  so,  or  makes  himself,  or  Is  privy  to  any  other 
person  making,  a  false  declaration  to  the  pilot  as  to  her  draught, 
he  incurs  a  penalty  not  exceeding  double  the  amount  of  pilotage 
which  would  have  been  payable ;  and  if  a  master  or  other  per- 
son interested  in  a  ship  makes  or  is  privy  to  any  other  person 
making  a  fraudulent  alteration  in  the  marks  on  the  stem  or  stem 
post  of  his  ship  denoting  her  draught  of  water,  the  offender 
incurs  a  penalty  not  exceeding  500/. 

By  sect.  360,  a  qualified  pilot  may  supersede  an  unqualified 
pilot,  but  the  master  must  pay  to  the  unqualified  pilot  a  pro- 
portionate sum  for  his  services,  and  may  deduct  the  same  fi'om 
the  charge  of  the  qualified  pilot ;  and  in  case  of  dispute  the 
pilotage  authority  by  which  the  qualified  pilot  is  licensed  is 
to  determine  the  proportionate  sums  to  which  each  party  is 
entitled. 

By  sect.  361,  an  unqualified  pilot  assuming  or  continuing  in 
the  charge  of  a  ship  after  a  qualified  pilot  has  offered  to  take 
charge  of  her,  or  using  a  licence  which  he  is  not  entitled  to  use 
for  the  purpose  of  making  himself  appear  to  be  a  qualified  pilot, 
incurs  a  penalty  not  exceeding  50/. 

By  sect.  362,  an  unqualified  pilot  mayy  within  any  pilotage 
district,  vrithout  subjecting  himself  or  his  employer  to  any 
penalty,  take  charge  of  a  ship  as  pilot  under  the  following  cir- 
cumstances ;  (that  is  to  say,) 

When  no  qualified  pilot  has  offered  to  take  charge  of  the 

ship,  or  made  a  signal  for  that  purpose ;  or 
When  a  ship  is  in  distress  or  under  circumstances  making  it 
necessary  for  the  master  to  avail  himself  of  the  best  assist- 
ance which  can  be  foimd  at  the  time ;  or 
For  the  purpose  of  changing  the  moorings  of  any  ship  in  port, 
or  of  taking  her  into  or  out  of  any  dock,  in  cases  where 
the  act  can  be  done  by  an  unqualified  pilot  without  in- 
fringing the  regulations  of  the  port  or  any  orders  which  the 
harbour  master  is  legally  empowered  to  give. 
By  sect.  363,  the  following  persons  are  liable  to  pay  pilotage 
dues  for  any  ship  for  which  the  services  of  a  qualified  pilot  are 
obtained:  the  owner  or  master,  or  any  consignees  or  agents 
who  have  paid  or  made  themselves  hable  to  pay  any  other 
charge  on  account  of  the  ship  in  the  port  of  her  arrival  or 
discharge,  as  to  pilotage  inwards,  and  in  the  port  from  which 
she  clears  out  as  to  pilotage  outwards ;  and  in  de&ult  of  pay- 
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ment  the  pilotage  dues  maj  be  recovered  in  the  same  manner 
as  penalties  of  the  like  amount  imposed  by  the  act ;  but  this 
recovery  may  not  take  place  imtil  the  dues  have  remained  un- 
paid for  seven  days  after  a  demand  has  been  made  in  writing. 

By  sect.  364,  every  consignee  and  agent  (not  being  the  owner 
or  master)  who  is  made  liable  by  the  act  for  the  payment  of 
pilotage  dues  may  retain,  out  of  any  monies  in  his  hands,  re- 
ceived on  account  of  the  ship  or  belonging  to  her  owner,  the 
amount  of  all  dues  so  paid,  together  with  any  reasonable  ex- 
penses incurred  by  reason  of  the  payment  or  liability. 

By  the  Merchant  Shipping  Act,  1854,  sect.  365,  if  any  quali-  Oppehcbi  op 
fied  pilot  commits  any  of  the  following  offences ;  (that  is  to 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent, 
servant,  or  other  person,  any  public-house,  or  place  of 
public  entertainment,  or  sells  or  is  interested  in  selling 
any  wine,  spirituous  liquors,  tobacco,  or  tea : 

(2.)  Commits  any  fraud  or  other  offence  against  the  revenues 
of  Customs  or  Excise,  or  the  laws  relating  thereto : 

(3.)  Is  in  any  way,  directly  or  indirectly,  concerned  in  any 
corrupt  practices  relating  to  ships,  their  tackle,  furniture, 
cargoes,  crews,  or  passengers,  or  to  persons  in  distress  at 
sea  or  by  shipwreck,  or  to  their  monies,  goods  or  chattels : 

(4.)  Lends  his  licence : 

(5.)  Acts  as  pilot  whilst  suspended : 

(6.)  Acts  as  pilot  when  in  a  state  of  intoxication : 

(7.)  Employs  or  causes  to  be  employed  on  board  any  ship 
of  which  he  has  the  charge,  any  boat,  anchor,  cable,  or 
other  store,  matter,  or  thing  beyond  what  is  necessary 
for  the  service  of  the  ship,  with  the  intent  to  enhance 
the  expenses  of  pilotage  for  his  own  gain  or  for  the  gain 
of  any  other  person : 

(8.)  Refiises  or  wilfully  delays,  when  not  prevented  by  iUness 
or  other  reasonable  cause,  to  take  charge  of  any  ship 
within  the  limits  of  his  licence  upon  the  signal  for  a  pilot 
being  made,  or  upon  being  required  to  do  so  by  the 
master,  owner,  agent,  or  consignee,  or  by  any  officer  of 
the  pilotage  authority  by  whom  the  pilot  is  licensed^  or 
by  any  principal  officer  of  Customs : 
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(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped 
any  cable  belonging  to  any  ship : 
(10.)  KeAises^  on  the  request  of  the  master,  to  conduct  the 
ship  of  which  he  has  the  charge  into  any  port  or  place 
into  which  he  is  qualified  to  conduct  her,  except  on 
reasonable  ground  of  danger  to  the  ship : 
(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the 
consent  of  the  master,  before  the  service  for  which  he 
was  hired  haa  been  performed : 
For  each  such  offence,  in  addition  to  any  liability  for  damages 
at  the  suit  of  the  person  aggrieved,  he  incurs  a  penalty  not 
exceeding  100/.,  and  is  liable  to  suspension  or  dismissal  by  the 
pilotage  authority  by  which  he  is  licensed ;  and  every  person 
who  procures,  abets,  or  connives  at  the  commission  of  any  of 
these  offences  incurs,  in  addition  to  this  liability  for  damages,  a 
penalty  not  exceeding  100/.,  and,  if  a  qualified  pilot,  is  liable  to 
suspension  or  dismissal  by  the  pilotage  authority  by  which  he  is 
licensed. 

By  sect.  366,  if  a  pilot,  when  in  charge  of  any  ship,  by  wilfiil 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
ness, does  any  act  tending  to  the  immediate  loss,  destruction,  or 
serious  damage  of  the  ship,  or  tending  immediately  to  endanger 
the  life  or  limb  of  any  person  on  board,  or  if  anypflot,  by  wilM 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
ness, refuses  or  omits  to  do  any  lawful  act  proper  and  requisite 
to  be  done  for  preserving  the  ship  fi-om  loss,  destruction,  or 
serious  damage,  or  for  preserving  any  person  belonging  to  or  on 
board  of  her  from  danger  to  life  or  limb,  the  pilot  so  offending 
is  guilty  of  a  misdemeanor,  and,  if  a  qualified  pUot,  is  liable  to 
suspension  and  dismissal  by  the  authority  by  which  hfe  is  licensed. 
By  sect.  367,  if  any  person,  by  wilfid  misrepresentation  of 
circumstances  upon  which  the  safety  of  a  ship  may  depend, 
obtains  or  endeavours  to  obtain  the  charge  of  her,  he,  and  every 
f  other  person  procuring,  abetting,  or  conniving  at  the  commission 

of  the  offence,  incurs  a  penalty  not  exceeding  100/.,  in  addition 
to  any  liability  for  damages  at  the  suit  of  the  party  aggrieved. 
If  the  offender  is  a  qualified  pilot,  he  is  also  liable  to  suspension 
or  dismissal  by  the  pilotage  authority  which  licensed  him. 

We  shall  see  in  a  later  portion  of  this  Chapter  that  the  pilots 
under  the  jurisdiction  of  the  Trinity  House  are  obliged  to  give 
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a  bond  for  100/,,  conditioned  for  the  due  observance  of  the  regu- 
lations and  bye-laws  of  that  corporation^  and  that  qualified  pilots^ 
having  executed  this  bond,  are  not  liable  for  mere  neglect  or 
want  of  skill  beyond  the  amount  of  the  penalty  and  of  the 
pilotage  payable  in  respect  of  the  voyage  on  which  they  are 
engaged  (t> 

The  general  powers  and  jurisdiction  of  the  Trinity  House  are  Trinity 
regulated  by  Part  V.  of  the  Merchant  Shipping  Act,  1854,  sects.  i^qtaoL 
368  to  386  (J).     We  have  ah^dy  seen  that  by  sect  331  of 
that  act  all  pilotage  authorities  retain  their  then  existing  powers 
and  jurisdiction  so  &r  as  they  are  consistent  with  the  provisions 
of  the  statute. 


By  the  Merchant  Shipping  Act,  1854,  sect.  368,  it  is  pro-  Powers  of  Tri. 
vided  that  the  Trinity  House  may  alter  any  of  the  provisions  in  ^^^    °"**' 
the  statute  contained  (and  expressed  to  be  subject  to  alteration  by 
them),  in  the  same  manner  and  to  the  same  extent  as  they  might 
have  altered  the  same  if  contained  in  any  previous  statute  (&)• 


(0  See  pott,  p.  220. 

(;)  Before  the  16  &  17  Vict  c.  129, 
the  jurisdiction  over  the  Cinque  Port 
Pilots  was,  as  we  have  seen,  vested  in 
the  Society  or  Fellowship  of  the  Cinque 
Port  Pilots.  This  hody  was  regulated 
in  the  first  instance  hy  the  3  Oeo.  1,  c. 
13,  and  more  recently  by  the  6  Oeo.  4, 
c.  125,  as  amended  by  the  9  Geo.  4,  c. 
86,  the  3  &  4  Vict  c.  68,  and  the  12  & 
IS  Vict.  c.  88.  These  acts,  except  so 
much  of  the  16  &  17  Vict  c.  129  as 
transfers  to  the  Trinity  House  the 
former  jurisdiction  of  the  Cinque  Ports, 
are  now  repealed  by  the  Merchant 
Shippingr  Repeal  Act.  1854  (the  17  &  18 
Vict.c.  120).  They  have  been  sometimes 
called  Oeneral  Pilot  Acts,  but  this  is  not 
correct,  since  they  applied  generally  only 
to  the  districts  named  in  their  preambles. 
See  the  J  Homey'  Oeneral  ▼.  Case,  3  Price, 
816,  and  ante,  p.  206,  note  (9).  The 
Trinity  House  has  for  centuries  ap- 
pointed pilots  to  conduct  ships  into,  out 
of,  and  upon  the  Thames,  through  the 
North  Channel,  to  or  by  Orfordness,  and 
round  the  Long  Sand  Head,  or  through 
the  Queen's  Channel,  the  South  Chan* 
nel,  or  other  channels,  into  the  Downs, 
and  from  and  by  Orfordness,  and  up  the 
North  Channel,  and  up  the  Thames 
and  Medway,  and  the  creeks  or  chan- 


nels  belonging  thereto.  The  first  public 
act  which  regulated  this  corporation 
was  the  5  Geo.  2,  c.  20.  The  Cinque 
Port  Pilots  were  formerly  entitled  to 
pilot  vessels  from  Dover,  Deal,  and  the 
Isle  of  Thanet,  up  the  Thames  and 
Medway ;  but  by  the  9  Geo.  4,  c  86, 
(which  amended  the  6  Oeo.  4,  c.  125,) 
these  pilots  could  not  take  charge  of 
ships  above,  or  westward  of  the  landing 
place  at  Oravesend,  or  in  the  Medway 
westward  of  Standgate  Creek,  unless 
they  were  qualified  and  licensed  accord- 
ing to  the  latter  act. 

(k)  See  the  6  Geo. 4,  c.  125,  as.  8, 11, 
26,  and  16  &  17  Vict  c.  129,  ss.  21,  23. 
Under  the  first  of  these  statutes  the 
Trinity  House  was  empowered  to  vary 
the  rates  of  pilotage  for  those  districts 
which  are  known  as  the  Out  Port  dis- 
tricts without  the  consent  of  the  Crown 
in  Council.  The  reason  for  this  dis- 
tinction was,  apparently,  that  in  these 
districts  no  statutory  table  of  rates  then 
was,  or  has  since  been  established* 
This  power  still  exists.  For,  although 
the  above-mentioned  statutes  are  re- 
pealed, their  provisions  in  this  respect 
are  substantially  incorporated  in  the 
M.  S.  Act,  1854,  by  the  operation  of 
s.  331  of  that  statute*  See  ante,  p. 
196,  note  (m). 
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By  sect.  369,  the  Trinity  House  may  continue  to  appoint 
sub-commissioners  to  examine  pilots  in  those  districts  for  which 
they  formerly  appointed,  and,  by  consent  of  the  Queen  in 
Council,  for  other  districts  in  which  no  particular  provision  is 
made  by  any  act  of  Parliament  or  charter  for  the  appointment 
of  pUots ;  but  no  pilotage  district  already  under  the  authority  of 
any  sub-commissioners  appointed  by  the  Trinity  House  is  to  be 
extended,  except  with  such  consent ;  and  no  sub-commissioners 
so  appointed  are  to  be  deemed  to  be  pilotage  ajithorities  within 
the  meaning  of  the  act. 

By  sect.  370,  the  Trinity  House  are  to  continue,  after  due 
examination  by  themselves  or  their  sub-commissioners,  to  ap- 
point and  license  under  their  common  seal  pilots  for  the  purpose 
of  conducting  ships  within  the  limits  following,  or  any  portion 
of  these  limits ;  (that  is  to  say,) 

(1.)  ''The  London  district,"  comprising  the  waters  of  the 
Thames  and  Medway  as  high  as  London  Bridge  and 
Rochester  Bridge  respectively,  and  also  the  seas  and 
channels  leading  thereto  or  therefix)m  as  &r  as  Orford- 
ness  to  the  north  and  Dungeness  to  the  south ;  but  so, 
that  no  pilot  shall  be  hereafter  licensed  to  conduct  ships 
both  above  and  below  Gravesend : 
(2.)  "  The  English  Channel  district,"  comprising  the  seas 

between  Dungeness  and  the  Isle  of  Wight : 

(3.)  "  The  Trinity  House  Out  Port  districts,"  comprising  any 

pilotage  district  for  the   appointment  of  pilots  within 

which  no  particular  provision  is  made  by  any  act  of  Par- 

Uament  or  charter. 

By  sect.  371,  subject  to  any  alteration  to  be  made  by  the 

Trinity  House,  the  names  of  all  pilots  licensed  by  the  Trinity 

House  are  to  be  published  in  manner  following;  (that  is  to 

say,) 

(1.)  The  Trinity  House,  at  their  house  in  London,  are  to  fix 
up  a  notice  specifying  the  name  and  usual  place  of  abode 
of  every  pilot  so  licensed,  and  the  limits  within  which  he 
is  licensed,  to  act : 

(2.)  The  Trinity  House  are  to  transmit  a  copy  of  this  notice 
to  the  Commissioners  of  Customs  in  London,  and  to  the 
principal  officers  of  Customs  resident  at  all  ports  within 
the  limits  for  which  the  pilot  is  licensed ;  and  this  notice 
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is  to  be  posted  up  bj  the  Commissioners  at  the  Custom 
House  in  London^  and  by  the  officers  at  the  custom 
houses  of  the  ports  at  which  they  are  resident. 
By  sect.  372,  Trinity  House  pilots  must,  subject  to  any  Bond, 
alteration  by  the  Trinity  House,  execute  on  their  appointment, 
a  bond  for  100/.,  conditioned  for  the  due  observance  of  the  regu- 
lations and  bye-laws  of  the  Trinity  House  (Z). 

By  sect.  374,  subject  to  any  alteration  to  be  made  by  the 
Trinity  House,  no  licence  granted  by  them  is  to  continue  in 
force  beyond  the  thirty-first  day  of  January  next  ensuing  the 
date  of  it ;  but  it  may,  upon  the  application  of  the  pilot  holding 
it,  be  renewed  on  the  thirty-first  day  of  January  in  every  year, 
or  any  subsequent  day,  by  indorsement  under  the  hand  of  the 
secretary  of  the  Trinity  House,  or  such  other  person  as  may  be 
appointed  by  them  for  that  purpose  (m). 

By  sect.  375,  the  Trinity  House  has  power  to  revoke  or  sua-  Revocation 
pend  the  licence  of  any  pilot  appointed  by  them,  in  such  manner  ©f  licenceT"^'* 
and  at  such  time  as  they  think  fit  (n). 

By  sect.  376  of  the  Merchant  Shipping  Act,  1854,  sub-  Compulsory 
ject  to  any  alteration  to  be  made  by  the  Trinity  House,  SiwfloiLe)!" 
and  to  the  exemptions  afterwards  contained  in  the  act,  the 
pilotage  districts  of  the  Trinity  House  within  which  the  em-^ 
ployment  of  pilots  is  compulsory  are  declared  to  be  the  London 
district  and  the  Trinity  House  Out  Port  districts ;  and  the 
master  of  every  ship  navigating  within  any  part  of  these  dis- 
tricts, who,  after  a  qualified  pilot  has  offered  to  take  charge  of 
the  ship,  or  has  made  a  signal  for  that  purpose,  either  himself 
pilots  the  ship,  without  possessing  a  certificate  enabling  him  so 
to  do,  or  employs  or  continues  to  employ  an  unqualified  person 
to  pilot  her,  incurs  for  every  offence  (in  addition  to  the  penalty 
hereinbefore  mentioned)  an  additional  penalty  not  exceeding  5/. 
for  every  fifty  tons  burthen  of  the  ship,  if  the  Trinity  House 
certify  in  writing  under  their  common  seal  that  the  prosecutor 

(/)  This  bond  is  free  from  stamp  duty  (n)  The  Court  of  Queen's  Bench  will 

and  all  other  charges  except  the  ex-  not  grant  a  mandamus  to  review  the 

pense  of  preparing  it.    As  to  the  limi-  exercise  of  this  discretionary  power  by 

tation  of  the  pilot's  Ifability  to  the  pe-  the  Trinity  House.    This  was  held  on 

nalty  of  the  bond,  see  sect  S78>  and  an  application  by  one  of  the  Deal  pilots 

fioit,  p.  220.  to  the   Court  of  Queen's   Bench,  in 

(m)  As   to   the   granting   of  these  Michaelmas  Term,  1855. 
licences,  see  €mt9,  p.  202. 
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is  to  be  at  liberty  to  proceed  for  the  recovery  of  this  additional 
penalty. 

By  sect.  377  it  is  provided,  that,  subject  to  any  alteration  to 
be  made  by  the  Trinity  House,  a  suf&cient  number  of  qualified 
pilots  must  always  be  ready  to  take  charge  of  ships  coming 
from  the  westward  past  Dungeness ;  and  the  Trinity  House,  by 
bye-law  to  be  made  in  the  same  manner  as  other  bye-laws 
made  under  the  powers  contained  in  the  act,  are  bound  to 
make  such  regulations  with  respect  to  the  pilots  under  their 
control  as  may  be  necessary  in  order  to  provide  for  an  uninter- 
mitted  supply  of  qualified  pilots  for  these  ships,  and  to  insure 
their  constant  attendance  upon  and  due  performance  of  their 
duty,  both  by  night  and  day,  whether  by  cruising  between  the 
South  Foreland  and  Dimgeness,  or  by  going  off  from  shore 
upon  signals  made  for  the  purpose,  or  by  any  other  means,  and 
whether  in  rotation  or  otherwise,  as  the  Trinity  House  may 
think  fit 

By  sect.  378,  subject  to  any  alteration  to  be  made  by  the 
Trinity  House,  every  master  of  a  ship  coming  from  the  west- 
ward, and  bound  to  any  place  in  the  rivers  Thames  and  Med- 
way  must  (unless  she  has  a  qualified  pilot  on  board,  or  is 
exempted  from  compulsory  pilotage),  on  the  arrival  of  the  ship 
off  Dungeness,  and  thenceforth  until  she  has  passed  the  south 
buoy  of  the  Brake,  or  a  line  to  be  drawn  from  Sandown  Castle 
to  this  buoy,  or  until  a  qualified  pilot  has  come  on  board,  dis- 
play and  keep  flying  the  usual  signal  for  a  pilot ;  and  if  any 
qualified  pilot  is  within  hail,  or  is  approaching  and  within  half  a 
mile,  and  has  the  proper  distinguishing  flag  flying  in  his  boat, 
the  master  must,  by  heaving  to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with  the  safety  of 
the  ship,  facilitate  the  pilot's  getting  on  board,  and  give  the 
charge  of  the  ship  to  him ;  or  if  there  are  two  or  more  pilots 
offering  at  the  same  time,  to  such  one  of  them  as  may,  according 
to  the  regulations  for  the  time  being  in  force,  be  entitled  or 
required  to  take  the  charge ;  and  if  any  master  fails  to  display 
or  keep  flying  the  usual  signal  for  a  pilot,  or  to  facilitate  the 
pilot's  getting  on  board,  or  to  give  him  the  charge  of  the  ship, 
he  incurs  a  penalty  not  exceeding  double  the  sum  which  might 
have  been  demanded  for  the  pilotage. 

Exemptions  By  sect.  379,  the  following  ships,  when  not  carrying  passen- 

from. 
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gers,  are  exempted  from  compulsory  pilotage  in  the  London  dis- 
trict, and  in  the  Trinity  House  Out  Port  districts  (o) : — 
(1.)  Ships  employed  in  the  coasting  trade  of  the  United 

Kingdom  (p) : 
(2.)  Ships  of  not  more  than  sixty  tons  burthen : 
(3.)  Ships  trading]  to  Boulogne  or  to  any  place  in  Europe 

north  of  Boulogne  (y) : 
(4.)  Ships  fix)m  Gruemsey,  Jersey,  Aldemey,  Sark,  or  Man, 
which  are  wholly  laden  with  stone  being  the  produce  of 
those  islands : 
(5.)  Ships  navigating  within  the  limits  of  the  port  to  which 

they  belong  (r) : 
(6.)  Ships  passing  through  the  limits  of  any  pilotage  district 
on  their  voyages  between  two  places  both  situate  out  of 
these  limits,  and  not  being  bound  to  any  place  within 
these  limits  nor  anchoring  therein. 
By  sect.  41  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  this  last  exemption  has  been  extended  to  all  ships  whether  , 
cairying  passengers  or  not. 


The  Merchant  Shipping  Act,  1854,  by  sects.  380  to  383,  pro-  Ratet  of  }>ilot. 
vides  for  the  continuance  of  the  then  existing  rates  of  pilotage  SSd*(Tnnity 
to  Trinity  House  pilots,  both  in  respect  of  British  and  foreign  Houm). 
ships,  subject  to  alterations  by  the  Trinity  House.     These  sec- 
tions also  provide  for  the  due  certifying  of  the  payments  by 
foreign  ships,  and  for  the  proper  application  of  them. 

And  by  sect.  384,  when  a  difference  arises  between  a  master 
and  pilot  as  to  the  draught  of  a  ship  trading  to  or  &om  the  port 


(o)  The  exemptions  under  the  former 
act,  6  Geo.  4,  e.  126,  will  be  found  in 
BS.  58 — 62.  See  also  Ptake  v.  Screech, 
7  Q.  B.  603 ;  Williamt  v.  Newton,  14 
M.  fir  W.  747 — decisions  on  s.  62, 
which  are  inapplicable  to  the  M.  S. 
Act,  1854.  The  exemptions  contained 
in  8.  879  of  this  act  do  not  affect 
the  exemption  given  by  s.  59  of  the 
6  Geo.  4,  c.  125,  which  exemption  is 
still  in  force.  Reg.  t.  Stanton,  8  £.  &  B. 
445.    See  also  ante,  p.  206,  note  (o). 

(p)  It  has  been  held,  that  where  a 
Tessel,  which  was  ordinarily  occupied 
in  foreign  trade,  was  employed  in  taking 
a  cargo  from  Liverpool  to  London,  with 
a  view  of  sailing  from  the  latter  port 
with  a  fresh  cargo  on  a  foreign  voyage, 
she  could  not  be  considered  as  within 
this  exemption.     The  Lloydt,  82  L.  J., 


P.  M.  &  A.  197.  See,  further,  the  6  Geo. 
4,  c.  125,  s.  59.  In  a  case  which  was 
decided  upon  a  somewhat  similar  pro* 
vision  contained  in  the  Liverpool  Pilot 
Act,  5  Geo.  4,  c.  Ixxiii.  s.  25,  which 
allows  ships  "  in  ballast  in  the  coasting 
trade"  to  proceed  without  a  pilot,  it 
was  held  that  a  vessel  which  had  come 
from  Calcutta  to  London,  and  had  there 
discharged  her  cargo,  and  was  proceed- 
ing in  ballast  to  Liverpool,  was  not 
within  the  exception ;  The  AgricoUt,  2 
W.  Rob.  10. 

(q)  The  Weeley,  I  Lush.  A.  R.  268. 

(r)  See  the  earlier  act,  6  Oto,  4,  c. 
125,  s.  63,  the  provisions  of  which  were 
more  limited,  and  the  decisions  upon  it 
in  Thwntcn  v.  Boland,  2  Bing.  219; 
and  Aflntosh  v.  Slade,  6  B.  &  C.  657. 
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of  London,  the  Trinity  House  are,  upon  the  application  of  either 
party,  to  appoint  an  officer  to  measure  the  ship  and  settle  the 
difference. 

Sects.  385  and  386  provide  for  contributions  to  a  iund  for  the 
benefit  of  incapacitated  pilots,  and  of  the  widows  and  children 
of  pilots,  and  also  for  the  application  of  this  fund. 

SulMsommis-         By  the  Merchant  Shipping  Act,  1854,  sect  387,  the  Trinity 
and  Newcasde.  Houses  of  Hull  and  Newcastle  are  to  continue  to  appoint  sub- 
commissioners  of  pilotage,  not  exceeding  a  certain  number ;  but 
it  is  provided,  that  these  sub-commissioners  are  not  to  be  deemed 
pilotage  authorities  within  the  meaning  of  the  act. 


Liability  ov 
pilot  por 

NEaLIOBNCE, 


At  common  law  a  pilot  would  be  liable  for  any  injury  done  to 
another  vessel  by  reason  of  his  misconduct  or  negligence  (s) ;  as, 
however,  pUots  under  the  jurisdiction  of  the  Trinity  House  are 
required  to  enter  Into  a  bond  to  observe  the  bye-laws  and  regu- 
lations which  may  be  made  by  that  corporation,  it  has  been 
thought  reasonable  to  limit  the  liability  of  these  pilots  in  cases 
of  negligence  to  the  amount  of  the  penalty  of  this  bond. 

The  Merchant  Shipping  Act,  1854,  sect.  373,  provides,  there- 
fore, that  a  qualified  pilot  who  has  executed  this  bond  shall  not 
be  liable  for  neglect  or  want  of  skill  beyond  its  penalty  and  the 
amount  of  pilotage  payable  to  him  for  the  voyage  on  which  he 
is  engaged  (t).  We  have  already  seen  that  this  statute  contains 
clauses  relating  to  pilots  generally  which  impose  upon  them  a 
criminal  liability  in  respect  of  wilful  breaches  of  duty,  and  neg- 
lects of  duty,  causing  injuries  to,  or  tending  to  the  injury  of,  the 
ship  or  of  those  on  board ;  and  that  there  are  also  numerous 
offences  mentioned  in  the  statute  in  detail  to  which  penalties  are 
attached  (ti). 


Liability  of  Important  questions  have  firequently  arisen  as  to  the  extent 
ownbrVfor**  ^  which  masters  or  owners  are  liable  for  injuries  occasioned  by 
acts  of  pilot,  the  negligence  or  want  of  skill  of  the  pilot  whom  they  have 

employed  (r). 


(<)  Start  ▼.  Clementtt  Peake,  107. 

(<)  See  the  former  act,  6  Geo.  4,  c. 
125,  s.  67 1  which  contains  a  similar  pro- 
vision. 

(k)  See  antet  p.  218,  and  the  M.  S. 
Act,  1854,  ss.  865—367. 

(v)  The  Pilot  Act,  6  Geo.  4,  c.  125, 


s.  6S,  exempted  owners  and  masters 
from  liahility  for  any  loss  or  damage 
which  might  happen  in  consequence  of 
there  being  no  licensed  or  qualiOed 
pilot  on  board,  unless  it  was  proved 
that  the  want  of  a  pilot  arose  from  a 
refusal  to  take  him  on  boardi  or  from 
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With  regard  to  the  liabflity  of  owners  or  masters  for  the  acts 
of  the  pilot ;  the  owners  would,  at  common  law,  be  liable  for  the 
consequences  of  all  the  tortious  or  negligent  acts  of  the  pilot 
done  within  the  scope  of  his  agency  (x).     The  master,  however.  At  common 
being  an  intermediate  agent,  would  not  be  liable  to  his  owner  ^^' 
for  the  wrongful  acts  of  the  pilot  (y).     Whether  he  would  be 
liable  to  a  stranger,  as,  for  instance,  to  a  person  against  whose 
vessel  the  ship  might  strike,  through  the  negligence  of  the 
pilot,  has  been  doubted  {z).     The  better  opinion,  however,  is 
that  he  would  not  be  liable  (a).     The  general  question  is  not.  Where  pilot 
however,  of  much  importance,  since  very  few  cases  of  this  de-  gjatute. 
scription  can  now  occur,  in  which  the  pilot  is  not  acting  under 
the  provisions  of  some  statute  limiting  or  defining  the  liability 
of  the  master  and  owner. 

Independently  of  legislative  provision,  the  Courts  of  law  have 
always  considered,  as  indeed  justice  require^,  that  wherever  the 
employment  of  a  pilot  was  compulsory,  that  is  to  say,  where, 
if  one  was  not  employed  a  statutory  penalty  was  incurred, 
the  owners  and  master  were  not  liable  for  injuries  arising 
from  his  acts;  for  in  these  cases  it  was  deemed  that  their 
authority  W9,s  superseded  by  legislative  enactment  and  that  it 
was  unjust  to  hold  them  responsible  for  the  skill,  sobriety,  and 
caution  of  one  whom  they  had  not  selected,  and  over  whom  they 
had  in  &ct  little  or  no  control  (6).  Where,  however,  the  provisions 
of  the  Pilot  Act,  within  the  limits  of  which  the  ship  was,  did  not 
subject  the  master  to  any  penalty,  but  only  to  payment  of  the 
pilot's  allowance  on  refusal  to  take  him,  so  that  his  engagement 
was  to  some  extent  a  voluntary  act  on  the  part  of  the  master,  it 
was  considered,  under  one  of  the  earlier  acts,  that  the  latter  con- 
tinued to  be  liable  (c). 

the  wilful  neglect  of  the  master  in  not  56S,  where  the  master  was  held  not  to 

heaving  to,   or   using    all    practicable  be  liable.    In  that  case,  however,  the 

means  consistent  with  the  safety  of  the  pilot  was  acting  beyond  the  scope  of 

vessel,  to  take  on  board  any  pilot  who  his  employment 

might  have  offered  his  services.    This         (a)  See  3  Kent  Comm.  176,  and  the 

act  also  expressly  provided  that  nothing  American  authorities  there  referred  to, 

contained  in  it  should  affect  the  remedy  and  Tht  Eden^  2  W.  Rob.  442. 
which  any  person  might  have  in  such         {b)  Carruthers  v.  Sidebotham,  4  M.  & 

cases  upon  any  insurance  or  other  con-  S.  77  ;  Bennet  v.  Moita,  7  Taunt.  258 ; 

tract,    unless  it  was  proved  that  the  The  Maria,  1  W.  Rob.  95  ;   The  Agricola^ 

omission  to  take  a  pilot  arose  from  the  2  W.  Rob.  10  ;  The  Montreal,  17  Jur. 

refusal  or  wilful  neglect  of  the  master;  588.    In  America,  it  has  been  held  in 

see  s.  56.    These  provisions  are  omitted  some  cases  that  the  owners  were  liable, 

in  the  M.  S.  Act,  1854.  although  the  employment  of  the  pilot 

(x)  See  ante,  p.  48.  was  compulsory.    See  Story  on  Agency, 

(,v)  Aldrich  V.  Simmonit  1  Stark.  214.  8.  456  a,  note. 

(«)  Bowcher  v.  Noidttrom,  1  Taunt.         (c)  See  The  Attomey^General  v.  date, 
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Under  die  The  Merchant  Shipping  Act^  18545  expressly  provides,  how- 

Shim>inff^Act,   ®^®^»  "^^  ^^  ^®^*  *^*  ^^  Owner  or  master  of  any  ship  shall  be 

1854.  answerable  to  any  person  whatever  for  any  loss  or  damage 

occasioned  by  the  fiiult  or  incapacity  of  any  qualified  pilot  acting 

in  charge  of  the  ship,  within  any  district  where  the  employment 

of  the  pilot  is  compulsory  by  law  (d). 

This  exemption  of  the  owner  and  master  &om  liability  is  ap* 
plicable  to  those  cases  only  in  which  the  employment  of  the  pilot 
by  whose  &ult  or  incapacity  the  damage  is  occasioned  was  com- 
pulsory, and  does  not  extend  to  cases  where  a  pilot  has  in  fiict 
been  employed  within  his  district,  although  it  was  not  compul- 
sory to  employ  him  (e). 

This  provision  applies  as  well  to  proceedings  in  rem  in  the 
Admiralty  Courts,  as  to  actions  at  law  (/)•     Even  when  it  ap* 


8  Price,  302,  which  was  decided  upon 
the  62  Geo.  8,  c.  89,  8.  80.  The  Ame- 
rican authorities  are  consHtent  with  the 
rule  laid  down  in  the  text  See  Story 
on  Agency,  s.  456  a,  note,  where  the 
question  is  discussed  as  to  whether,  in 
cases  of  this  kind,  the  employment  of 
the  pilot  can  he  said  to  be  voluntary. 

(d)  See  the  former  act,  6  Geo.  4,  c. 
128,  8.  86.  In  BUchie  ▼.  Bou^ld,  7 
Taunt  309,  which  was  decided  upon  a 
somewhat  similar  proyision  contained 
in  s.  80  of  the  62  Geo.  3,  c.  89,  it  was 
argued,  but  not  successfully,  that  the 
statute  did  not  apply  to  protect  the 
owner  or  master  from  being  answerable 
for  injuries  done  to  the  vessels  of  others. 
The  6  Geo.  4,  c  126,  precluded  all 
question  on  this  point  by  using  the 
words  **  to  any  person  or  persons  whom- 
soever." The  former  rilot  Acts,  62 
Geo.  8,  c.  89,  s.  80,  and  6  Geo.  4,  c.  126, 
8.  65,  exempted  owners  and  masters 
from  liability  in  those  cases  only  in 
which  the  pilot  was  "  acting  under  or 
in  pursuance  of"  the  acts;  hence  a 
question  arose  as  to  whether  the  ex- 
emption applied  to  all  pilotage  districts, 
or  only  to  those  named  in  the  preamble 
of  the  statutes.  See  ThM  A ttomeif^  Gene- 
ral y.  Case,  8  Price,  802 ;  Carruthers  y. 
Sideboiham,  4  M.  &  S.  77 ;  Doddt  y. 
EmhUton,  9  Dowl.  &  Ry.  27 ;  see  also 
Beilby  v.  Scott,  7  M.  &  W.  98,  and  the 
observations  on  this  case,  and  on  Car^ 
ruthers  v.  Sideboiham,  in  the  judgment 
of  Dr.  Lushington  in  The  Eden,  10  Jur. 
296  ;  S.  C,  4  Notes  of  Cases,  460,  and 
in  The  Agricola,  2  W.  Rob.  19.  The 
wider  and  more  distinct  words  of  the 
M.  8.  Act,  1864,  '*  within  any  district 
where  the  employment  of  such  pilot  is 


compulsory  bylaw,"  admit  of  no  similar 
doubt. 

(e)  This  is  clear  from  the  words  of  the 
section.  See  also  The  Earl  of  Auckland, 
1  Lush.  A.  R.  164.  The  language  of  the 
6  Geo.  4,  c  126,  s.  55,  was  more  general 
and  exempted  owners  and  masters  where 
the  damage  arose  from  the  incapacity  of 
**  any  licensed  pilot  acting  in  charge  of 
any  such  ship  or  vessel,  under  or  in  pur^ 
suance  <if  any  of  the  provisions  of  this 
act"  Under  these  words  it  was  held 
that  if  a  ship  was  within  a  district  to 
which  the  act  applied,  the  protection 
existed  not  only  in  those  cases  in  which 
it  was  compulsory  to  take  a  pilot  on 
board,  but  also  where  a  pilot  had  been 
taken  on  board,  and  was  forced  to  serve 
if  called  upon,  but  the  master  was  not 
bound  to  employ  him.  Lucey  v.  Ingram, 
6M.&W.802i  JAeFama, 2  W.Rob.  184. 
And  where  a  steam  tug  came  in  contact 
with  and  injured  a  ship,  and  it  was  proved 
that  the  crew  of  the  former  had  been 
guilty  of  no  negligence,  and  had  obeyed 
the  orders  of  a  licensed  pilot  on  board 
the  vessel  which  she  was  towing,  it  was 
held  that  the  owner  was  not  liable.  The 
Duke  qf  Sussex,  1  W.  Rob.  270.  It  was 
decided  also  that  the  protection  did  not 
the  less  exist  by  reason  of  the  pilot 
being  in  the  permanent  employment  of 
the  owner,  provided  he  was  duly  li- 
censed. The  Batavier,  4  Notes  of  Cases, 
366 ;  S.  C,  10  Jur.  19,  affirmed  in  P.  C. ; 
The  Netherlands  Steam  Boat  Company  v. 
Styles,  9  Moore,  P.  C.  C.  286. 

(/)  The  6  Geo.  4,  c.  126,  as  well 
as  the  6  Geo.  2,  c.  20,  provided  that 
nothing  contained  in  them  should 
aSect  or  impair  the  jurisdiction  of  the 
Court  of  Admiralty.    In  consequence  of 
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pears,  however,  that  a  pilot  was  on  board,  it  is  still  a  question 
of  fact  for  the  jury,  whether  at  the  time  of  the  collision  he  had 
taken  upon  himself  the  management  of  the  ship,  and  whether 
the  damage  arose  from  his  incapacity  {g\ 

The  Courts  of  common  law  and  the  Court  of  Admiralty 
acted,  imtil  recently,  upon  different  rules  with  regard  to  the 
question  upon  whom  the  onus  of  proof  in  these  cases  lies.  It 
was  held  in  an  action  at  common  law  that  if  a  collision  happened 
whilst  a  licensed  pilot  was  on  board  it  was  to  be  presumed  that 
the  damage  was  occasioned  by  his  negligence  {h).  The  Court 
of  Admiralty  however  decided,  with  more  justice,  that  before  an 
.owner  or  master  could  claim  the  benefit  of  the  exemption  given 
by  the  statute,  he  must  adduce  some  affirmative  proof  to  show 
that  his  vessel  was  under  the  charge  of  a  licensed  pilot  when  it 
inflicted  the  injury,  and  that  the  injury  was  the  result  of  his 
act  (t).  The  rule  acted  upon  by  the  Court  of  Admiralty  on  this 
subject  has  now  been  approved  of  and  affirmed  by  the  Privy 


thiB,  considerable  difference  of  opinion 
arose  as  to  the  effect  upon  proceedings 
in  that  Court  of  the  clauses  which  pro- 
tected owners  and  masters.  In  a  suit 
which  was  brought  for  damage  done  by 
a  foreigrn  vessel  whilst  going  down  the 
Thames  under  the  charge  of  a  licensed 
pilot,  it  was  held  that  the  exemption 
from  responsibility  given  by  the  act  to 
owners  and  masters  was  restricted  to 
the  Municipal  Courts,  in  which  the 
remedy  is  against  the  parties,  and  that 
the  remedy  against  the  vessel  herself 
still  existed  in  the  Admiralty  Courts, 
which,  acting  on  the  law  of  nations, 
have  always  exercised  in  these  cases  a 
jurisdiction  which  was  not  taken  away 
in  terms  by  the  statutes;  and  it  was 
doubted  whether  the  provisions  of  the 
Pilot  Act  applied  to  foreign  vessels, 
which,  when  outward  bound,  could  not 
be  compelled  to  take  a  pilot  on  board. 
Th§  Girolamo,  8  Hagg.  169.  This  de- 
cision related  to  a  foreign  vessel ;  the 
reasons  given  in  the  judgment  apply, 
however,  equally  to  vessels  of  this  coun- 
try, and  in  some  other  cases  it  was  held, 
that  even  with  respect  to  these  vessels 
the  liabilitv  of  the  owners  in  the  Court 
of  Admiralty  was  not  affected  by  the 
statute.  See  Tfu  Neptune  the  Second,  1 
Dods.  467;  The  Trantit,  March  17. 1838, 
reported  1  Monthly  Law  Magazine,  iS82. 
But  in  a  later  case,  where  the  question 


arose  with  respect  to  an  English  vessel, 
it  was  held  that  the  responsibility  of  the 
owners  in  the  Admiralty  Court  was  li- 
mited by  the  statute.  The  Protector,  1 
W.  Rob.  45  ;  see  also  The  Maria,  ib,  95 ; 
The  Agricola,  2  W.  Rob.  10.  In  these 
decisions,  in  one  of  which  an  elaborate* 
judgment  was  given,  no  notice  was  taken 
of  The  Girolamo,    See  also  The  Vernon^ 

1  W.  Rob.  816,  a  decision  which  seems 
to  assume  the  correctness  of  the  ruling 
in  The  Prfftector.  In  another  case  it 
was  held  that  the  statute  applied  as 
well  to  foreign  vessels  when  proceeded 
against  in  the  Admiralty  Court,  as  to 
those  of  this  country ;  The  Christiana, 

2  Hagg.  188.    Although  with  respect 
"  to  foreign  vessels  the  question  was  open 

to  some  doubt,  with  regard  to  English 
vessels  the  statute  clearly  applied  as 
well  to  proceedings  in  rem  in  the  Ad- 
miralty Court  as  to  suits  inter  parte*. 
See  the  judgment  of  the  Privy  Council 
in  Stuart  v.  leemonger,  4  Moore,  P.  C.  C. 
11,  21,  and  The  Wild  Ranger,  82  L.  J., 
P.  M.  &  A.  49.  In  the  M.  S.  Act,  18^4, 
it  will  be  seen  that  there  is  no  such  ex- 
ception. 

(/r)  Catts  V.  Herbert,  8  SUrk.  12. 

(A)  Bennet  v.  Moitay  7  Taunt.  258  ; 
see  also  Ritchie  v.  Bowfield,  7  Taunt. 
309. 

(t)  The  Protector,  1  W.  Rob.  56 ;  The 
DianQf  ib.  131. 
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Councfl  (J),  and  adopted  in  Westminster  Hall  (A) ;  and  it  is  now 
dear  that  the  object  of  the  statutory  exemption  in  favour  of 
owners  and  masters  is  to  protect  them  in  those  cases  only  in 
which  the  pilot  alone  is  the  author  of  the  injury  (/),  and  that  the 
anus  lies  on  the  owner  of  the  ship  to  prove  that  the  damage  was 
occasioned  by  the  &ult  of  the  pilot  (m). 


Where  master 
or  crew  are  in 
fiiult. 


The  reasoning  upon  which  these  decisions  are  founded,  shows 
that  this  exemption  does  not  extend  to  instances  where  the 
master  or  any  of  the  crew  are  in  pari  delicto  with  the  pilot,  and 
the  damage  is  occasioned  in  part  by  their  negligence  or  mis- 
feasance ;  and  accordingly  this  has  been  so  held  (ra). 


Where  act  not 
within  pilot* • 


It  must  be  remembered  also  that  a  ship  is  under  the  orders 
of  a  pilot  for  the  purposes  of  navigation  only,  and  that  the  mere 
&ct  of  taking  a  pilot  on  board,  where  it  is  compulsory  to  do  so, 
does  not  exonerate  the  master  and  crew  from  the  proper  observ- 
ance of  their  own  duty  (o) ;  therefore,  to  enable  a  master  to 
screen  himself  from  liability  by  setting  up  neglect  on  the  part  of 
the  pilot,  he  must  show  that  the  act  complained  of  was  one 
within  the  duties  which  properly  attach  to  the  latter,  and  not 
one  which  being  connected  with  the  general  management  of  the 
ship  &lls  to  the  share  of  the  master,  even  although  there  be  a 
pilot  on  board.     Thus  in  one  case  where  a  bad  look  out  had 


(j)  Hammonds,  Rogert,  ^ Moore,  P. 
C.  C.  160,  on  appeal  from  The  Christiana, 
2  Haffg.  183.  It  was  held  in  this  case 
that  the  owners  were  not  protected  if 
blaine  could  be  imputed  as  well  to 
the  pilot,  as  to  the  master  and  crew. 
The  point  was  not  raised  in  the  Court  . 
of  Admiralty.  See  also  The  Admiral 
Boxen  1  Swab.  A.  R.  198 ;  The  Mobile, 
ib.  69  ;  The  North  German  Lloyd  Steam 
Ship  Company  v.  Elder,  14  Moore,  P.  C. 
C.  241,  and  The  Schwalbe,  1  Lush.  A.  R. 
239 

{k)  Rodriguee  ▼.  Mellish,  10  Exch. 
110. 

(Z)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Protector,  1  W.  Rob.  64  ; 
and  the  cases  cited  above  in  note  ( j). 

(m)  Pollok  V.  M'Alpiny  7  Moo.  P.C.C. 
427. 

(n)  See  the  cases  cited  above;  also 
The  Mobile,  1  Swab.  69  ;  S.  C,  on  appeal, 
t6.  127;  10  Moore,  P.  CO.  467»  nom. 
BaUt  V.  Don  Pablo  SorasThe  Borustia, 


1  Swab.  A.  R.  94 ;  The  General  de  Caen, 
1  Swab.  A.  R.  9  ;  the  judgments  of  Sir 
J.  Nicholl,  in  The  Girolamo,  3  Hagg. 
176  :  and  in  The  Diana,  1  W.  Rob.  131 ; 
S.  C,  before  the  Privy  Council,  Stuart 
V.  Itemonger,  4  Moore,  P.  C.  C.  11 ; 
The  MaseachuHtU,  1  W.  Rob.  371 ;  and 
The  Ripon,  6  Notes  of  Cases,  245. 
Many  of  these  decisions,  although 
upon  the  earlier  acts,  are  applica- 
ble to  the  statutes  now  in  force.  The 
Court  of  Admiralty  has  said,  that  in 
order  to  show  that  the  owner's  liability 
still  exists,  the  evidence  must  be  such 
as  to  enable  the  Court  to  come  to  a  clear 
conclusion  that  there  was  actual  neglect 
or  want  of  care  on  the  part  of  the  master 
or  crew,  and  that  if  the  evidence  is 
nicely  balanced  it  will  incline  to  hold 
the  owner  exempt.  See  The  George,  4 
Notes  of  Cases,  163 ;  S,  C,  9  Jur.  672. 

(o)  Per  Dr.  Lushington,  in  The  Diana, 
1  W.  Rob.  135.  See  also  ante,  p.  195, 
note  (5). 
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been  kept  by  the  master  and  crew,  and  in  another,  where  the 
evidence  showed  that,  after  a  collision  had  occurred  through  the 
fault  of  the  defendant's  ship,  the  damage  done  was  materially  in- 
creased by  the  master  omitting  to  cut  a  lanyard  when  he  should 
liave  done  so,  it  was  held  that  these  acts  of  negligence  rendered 
it  impossible  to  set  up  as  a  defence  the  acts  of  the  pilots  (p). 
The  same  rule  would  also  be  applicable,  in  some  cases,  to  im- 
proper acts  done  by  one  of  the  crew  by  order  of  the  pilot,  in  a 
matter  which  should  have  been  controlled  by  the  master  {q).  But 
matters  such  as  the  bringing  of  the  ship  into  a  roadstead,  or  the 
time  and  manner  of  dropping  her  anchor  on  taking  her  berth  in 
port,  are  within  the  exclusive  duty  of  the  pilot,  and  if  the  master 
is  guided  in  these  cases  by  the  pilot's  judgment,  the  statute 
intervenes  and  protects  him  (r). 

It  was  held  before  the  passing  of  the  Merchant  Shipping  Act,  Foreign 
1854,  upon  the  general  principle  of  international  law  which  "^ 
requires  that  a  person  suing  in  the  Courts  of  any  country  must 
take  his  remedy  as  the  law  of  that  country  allows  it  to  him, 
that  if  a  foreign  vessel  was  injured  by  an  English  ship  within 
the  limits  of  the  then  Pilot  Act,  the  latter,  if  she  had  a  licensed 
pilot  on  board,  was  protected  to  the  same  extent  as  she  would 
have  been  against  the  claim  of  another  English  vessel  («).  The 
language  of  sect.  388  of  the  Merchant  Shipping  Act,  18.54, 
which  now  limits  the  responsibility  of  shipowners  in  cases  of 
injury  caused  by  the  acts  of  a  pilot  in  charge  of  the  ship  is  very 
wide;  and  it  is  probable,  as  this  section  uses  the  words  '^any 
ship,"  and  by  sect.  330  this  portion  of  the  statute  is  not  con- 
fined to  any  particular  class  of  ships,  that  the  existing  statutory 
protection  is  intended  to  extend  to  all  vessels,  as  well  foreign  as 
English,  within  the  districts  in  which  pilotage  is  compulsory. 


▼68- 


(p)  THe  Diafia,  1  W.  Rob.  181  ;  The 
Mauaekusetts,  1  W.  Rob.  371. 

(q)  SeeBoweher  ▼.  Noidttnm.  1  Taunt 
668. 

(r)  The  George,  2  W.  Rob.  886 ;  The 
jfgrieola,  2  W.  Rob.  10 ;  per  Dr.  Lush- 
ington  in  The  Lochlibo,  8  W.  Rob.  821 ; 
Pollok  ▼.  itJlmn,  7  Moore,  P.  C.  C. 
427. 

(«)  The  FemoH,  1  W.  Rob.  816.  In 
the  judgment  of  Dr.  Lusbington  in  The 
mid  Ranger,  82  L.  J.,  P.  M.  5c  A.  49, 


the  autboritiei  with  reference  to  the  effect 
upon  foreign  ships  of  English  statutory 
provisions  limiting  the  responsibility  of 
shipowners  in  cases  of  collision  gene- 
rally, and  in  cases  of  compulsory  pilot- 
age, are  collected  and  commented  on. 
We  have  already  seen  {ante,  p.  51)  that 
the  protection  given  by  the  M.  S.  A. 
Amendment  Act,  1862,  to  shipowners, 
is  applicable  by  the  terms  of  that  act  to 
foreign  ships*    See  also  ante,  p.  209. 


M.P. 
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The  contract  of  affrfeightment  may  be  considered  under  two 
general  heads :  First,  the  contract  by  charter-party ;  and, 
secondly,  the  contract  for  carriage  in  a  general  ship  under  a 
bill  of  lading. 

The  most  important  terms  of  the  contract  for  the  carriage  of 
goods  in  a  merchant  ship  are  those  which  regulate,  on  the  one 
hand,  the  oonyeyance  of  the  goods  by  the  shipowner,  and,  on 
the  other,  the  payment  of  the  freight,  which  is  the  usual  con- 
sideration for  the  shipowner's  share  of  the  undertaking.  The 
contract  by  charter-party  differs  in  many  important  respects 
from  that  which  is  evidenced  by  the  biQ  of  lading,  but  as  the 
rules  which  regulate  the  payment  of  fright  under  both  of  these 
contracts  are  substantially  the  same,  it  would  be  inconvenient 
to  divide  this  portion  of  the  subject  into  two  distinct  parts. 

It  is  therefore  proposed  to  consider,  1,  the  contrcuit  by  charter- 
party,  the  general  rules  by  which  U  is  governed,  and  the  remedies 
for  its  enforcement;  2,  the  contract  for  the  carriage  of  goods  in  a 
general  ship,  and  the  ordinary  rights  and  Uahilities  resulting  from 
it ;  and  3,  the  right  to  freight  generally,  both  under  charter-parties 
and  under  contracts  by  bill  of  lading,  and  the  important  incidents 
connected  directly  with  this  right;  including  the  remedies  for 
recovery  of  freight,  and  the  shipowner's  lien  in  respect  of  it. 

The  second  part  of  this  Chapter  will  then  be  devoted  to  the 
consideration  of  the  eah}ect&  o£  Demurrage,  Stoppage  in  transitu, 
and  General  average. 

First,  as  to  the  contract. 

The  charter-party  {carta  partita)  is  an  agreement  by  which  a  Charter-party, 
shipowner  lets  an  entire  ship,  or  a  part  of  it,  to  a  merchant  for 
the  conveyance  of  goods,  binding  himself  to  transport  them  to 
a  particular  place  for  a  sum  of  money  which  the  merchant 
undertakes  to  pay  as  freight  for  their  carriage  (a). 

Charter-parties  may  be,  but  now  usually  are  not,  under  seaL  Nature  of  con- 
They  embody  the  terms  upon  which  the  shipowner  lends  the  use  ^^^^ 
of  the  ship,  and  contain  stipulations,  varying  in  each  particular 
case,  as  to  the  rate  of  remuneration,  the  nature  of  the  voyage, 
and  the  time  and  mode  of  employing  the  vessel. 

(a)  See  Potbler,  Contrat  de  Louage  paid  by  a  eommunioii.    See  Bumett  t. 

Maritime,  Pt  1.    Charter-parties  are  Bottch,  9  C.  &  P.  020 ;  Cunard  t.  Fan 

usually  effected  bv  the  agency  of  brokers  Oppen,  1  F.  &  F.  71 6 1  JUan  v.  Sunditu, 

who  are  employed  by  the  shipowner  and  1  H.  &  C.  128  ;  Gibmm  ▼.  CHekt  ih,  142. 

Q2 
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Stampt.  Every  charter-party,  or  agreement,  or  contract  for  the  charter 

of  any  ship,  and  every  memorandum,  letter  or  other  writing 
between  the  captain,  master  or  owner  of  any  ship  and  any  other 
person,  for  or  relating  to  the  freight  or  conveyance  of  any  money, 
goods  or  effects  on  board  any  ship  must  be  stamped  with  a  five 
shilling  stamp  (i).  The  stamp  may  be  imposed,  without  the 
payment  of  any  penalty,  within  fourteen  days  after  the  charter- 
party  bears  date  and  has  been  executed  by  the  party  who  first 
executes  it.  Within  a  month  from  this  time  the  stamp  may  be 
obtaiaed  on  payment  of  a  penalty  of  10/.  Beyond  this  period  it 
cannot  be  affixed  at  all  (c). 

The  following  form  of  charter-party  will  show  many  of  the 
stipulations  in  ordinary  use : — 

It  is  this  day  mutually  agreed  between  Messrs.  \_A.  -B.], 
agents  for  owners  of  the  good  ship  or  vessel  called  \_The 
James  Scott]^  A  1,  12,  and  newly  coppered,  of  &c.,  of  the 
burthen  of  340  tons  register  measurement  or  thereabouts, 
whereof  [C  JD.]  is  master,  now  in  [Liverpool],  and  Messrs. 
[£.  J^.,  of  Liv0T>ooly  merchants^']  that  the  said  ship  being 
tight,  staunch  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  load  in  [Princess 
or  Salt  House  Dock]  a  fiill  and  complete  cargo  of  lawful 
merchandize,  not  exceeding  400  tons  in  weight,  and  there- 
with proceed  to  [Hong  Kong  or  Shanghai],  as  ordered 
before  sailing,  or  so  near  thereunto  as  she  may  safely  get, 
and  there  deliver  the  same  agreeably  to  bills  of  lading ; 
aft^er  which  she  shall  load  there,  or,  if  required,  proceed 
to  one  other  safe  port  in  [China],  and  there  load  in  the 
usual  and  customary  manner  from  the  agents  of  the  said 
charterers  a  fiill  and  complete  cargo  of  tea  or  other  lawful 
merchandize,  the  cargoes  being  brought  and  taken  from 
alongside  the  vessel  at  charterer's  risk  and  expense :  ship 
is  to  have  liberty  to  put  on  board  eighty  tons  kentledge, 
copper-drop,  or  other  equally  dead  weight,  and  to  retain  it 
on  board  during  the  voyage,  which  the  said  merchants  bind 
themselves  to  ship, — not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 

(6)  6  &  6  Vict  c.  79,  Schedule.  This  Vict.  c.  82,  s.  34,  which  has  heen  con- 

act  repealed  the  duties  imposed  hy  the  tinued  from  time  to  time.    See  the  14 

£5  Geo.  8,  c.  184.    Similar  provisions  &  15  Vict  c.  18. 
were  enacted  for  Ireland  by  the  5  &  6  (e)  5  &  6  Vict  c.  79,  s.  21. 
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visions  and  furniture^  and  being  so  loaded  shall  therewith 
proceed  to  [Liverpool  or  London']^  as  ordered  on  signing  bills 
of  lading  abroad,  or  so  near  thereunto  as  she  may  safely 
get  {d)f  and  there  deHver  the  same  in  the  usual  and  cus- 
tomary maimer  to  the  said  charterers  or  their  assigns,  they 
paying  freight  for  the  same  at  the  rate  of  [7Z.  10*.  sterling 
per  ton  of  fifty  cubic  feet}  for  tea  delivered,  for  the  round 
out  and  home ;  a  deduction  of  [_5s.  per  ton]  to  be  made 
if  ship  be  discharged  and  loaded  at  [Hong  Kong]  :  other 
goods,  if  shipped,  to  pay  in  ^customary  proportion ;  in  con- 
sideration whereof  the  outward  cargo  to  be  carried  freight 
free ;  payment  whereof  to  become  due  and  to  be  made  as 
follows : — [800Z.  on  sailing,  by  charterer's  acceptance  at  three 
months*  date,  what  money  the  master  may  require  for  the 
ordinary  disbursements  of  the  vessel  at  her  port  of  discharge 
and  loading  abroad,  free  of  interest,  paying  two  and  a  half 
per  cent,  commission,  subject  to  insurance,  at  the  current  rate 
of  exchange,  and  the  balance  on  the  unloading  and  right 
delivery  of  the  cargo,  by  good  and  approved  bills  on  Lon- 
don at  two  months'  date,  or  cash  equal  theretoJ]  Thirty 
running  days  (Sundays  excepted)  are  to  be  allowed  the 
said  merchant,  if  the  ship  is  not  sooner  despatched,  for 
loading  in  [Liverpool],  and  forty-five  like  days  for  all 
purposes  abroad,  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days  and  time  herein  stated  [at  lOL 
sterling  per  day],  paying  day  by  day  as  the  same  shall 
become  due.  The  time  occupied  in  changing  ports  not  to 
count  as  laying  days.  Should  it  be  necessary  for  the  vessel 
to  take  in  dunnage  or  ballast  the  same  to  be  provided  by 
the  owners.  The  master  to  sign  bills  of  lading  at  such 
rates  of  freight  as  may  be  required  by  the  agents  of  the 
charterers,  without  prejudice  to  this  charter-party  (e);  and 
the  owners  to  have  an  absolute  lien  upon  the  cargo  for  the 
recovery  of  all  freight,  dead  freight,  demurrage,  &c.,  due 
to  the  ship  under  this  charter-party.  ITie  act  of  God,  the 
Queen's  enemies,  fire,  strihe  of  pitmen,  and  all  other  damages 
and  accidents  of  the  seczs,  rivers  and  navigations,  of  what 

(d)  See  tm  to  the  meaning  of  this  clausei  Shand  ▼.  Sanderton,  4  H.  &  N. 

clause,  Parker  v.  Winlow,  7  E.  &  B.  942,  381 ;  Kern  ▼.  Deelandee,  10  C.  B.,  N.  S.. 

and  Basttfell  ▼.  Lloyd,  1  H.  &  C.  888.  205,  and  pott,  p.  298. 

(#)  See  as  to  the  construction  of  this 
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nature  and  kind  soever,  ihrouglunU  the  voyage  being  ex- 
cepted. 

The  Tessel  to  be  consigned  to  the  charterer's  agents 
abroad  free  of  commission.  On  the  return  of  the  ship 
to  \^LiverpooT]  she  shall  be  addressed  to  [6r.  H.^  Co.] 
brokers,  or  to  their  agents  at  anj  port  of  discharge.  Pe- 
nalty for  non-performance  of  this  agreement  the  estimated 
amomit  of  freight  (J), 

Construction  of      Charter-parties  are  construed  liberally  and  reasonably  so  as  to 
contract.  carry  out  the  intention  of  the  parties  as  apparent  on  the  instru- 

ment (^).  It  is  often,  however,  difficidt  to  apply  this  rule  in 
consequence  of  the  short  and  ambiguous  terms  in  which  these 
contracts  are  not  unconmionly  expressed.  If  the  charter-party 
is  under  seal,  the  parties,  as  in  the  case  of  other  deeds,  are  not 
estopped  from  showing  that  it  was  executed  on  a  day  different 
from  the  day  of  its  date.  It  will  also,  in  this  case,  like  any 
other  deed,  speak  from  its  delivery  or  execution,  and  not  from 
its  date;  and  words  indicating  time  by  relation  will  be  con- 
strued to  relate  to  the  delivery  or  execution,  and  not  to  the 
date,  unless  it  be  referred  to  in  terms ;  and  even  then,  the  same 


(/)  See  GilkUonv,  Middleton,  2  C.  B., 
N.  S.  IM. 

(g)  Oshey  ▼.  Hickt,  Cro.  Jac.  268; 
Marshall  v.  De  la  Torre,  1  Esp.  368. 
See  also  the  judgment  of  Lord  Mans- 
field in  Hall  v.  Cazenove,  4  East,  47  7i 
Soameg  v.  Lonergartf  2  B.  &  C.  564,  the 
judgment  of  Maule,  J.,  in   Crozier  ▼. 
Smith,  1  M.  &  Gr.  415,  Browne  v.  Bur^ 
ton,  17  L.  J.,  Q.  B.  49,  the  judgment 
of  Byles,  J,  in  FaUnU  v.  Gibbs,  6  C.  B., 
N.  S.  286,  and  Dimech  v.  Corlett,  12 
Moo.  P.  C.  C.  199.     It  is  important  to 
bear  in  mindi  that   although   in  the 
earlier  cases  the  Courts  of  law  not  un- 
frequently  rejecrted,  or  explained  away 
harsh  and  oppressive  stipulations  con- 
tained in  agreements,  thus,  in   effect, 
making  new  contracts  for  the  parties, 
the   rule  acted  upon  at  present  is  to 
give  to  clear  and  unambiguous  stipula- 
tions their  obvious  meaning,  without 
reference  to  the  possible  hardship  of  the 
consequences.     This    rule,   which    is 
founded  in  good  sense,  and  tends  to 
make  persons  careful  at  the  time  when 
they  are  entering  into  contracts,  is  thus 
referred  to  in  a  recent  judgment  of  the 
Court  of  Queen's  Bench.  **We  are  clear," 
said  that  Court  in  Stadhard  v.  Lee,  3  B. 
&  S.  364, "  that  where  from  the  whole 


tenor  of  the  agreement  it  appears  that 
however  unreasonable  and  oppressive 
a  stipulation  or  condition  may  be,  the 
one  party  intended  to  insist  upon  and 
the  other  to  submit  to  it,  a  Court  of 
justice  cannot  do  otherwise  than  give 
full    effect  to  the  terms  which    have 
been  agreed  upon  between  the  parties. 
It  frequently  happens  in  the  competi- 
tion which    notoriously  exists  in  the 
various  departments  of  business^  that 
persons  anxious  to  obtain  contracts  sub- 
mit to  terms  which  when  thev  come  to 
be  enforced  appear  harsh  and  oppres- 
sive.     From   the  stringency   of  such 
terms,  escape  is  often  sought  by  endea- 
vouring to  read  the  agreement  other- 
wise than  according  to  its  plain  mean- 
ing, but  the  duty  of  a  Court  in  such 
cases  is  to  ascertain  and  give  effect  to 
the  intention  of  the  parties  as  evidenced 
by  the   agreement,  and  though   where 
the  language  of  the  contract  will  admit 
of  it,  it   should  be  presumed  that  the 
parties  meant  only  what  was  reason- 
able, yet  if  the  terms  are  clear  and  un- 
ambiguous, the  Court  is  bound  to  give 
effect  to  them  without  stopping  to  con- 
sider how  far  they  may  be  reasonable  or 
not" 
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rule  of  construction  will  be  applied  if  the  date  is  as  impossible 
one  (A). 

Charter-parties  may^  like  other  mercantile  contracts,  be  ex-  Construction 
plained,  but  not  contradicted,  by  evidence  of  the  usage  of  the  ^^  "**^ 
particular  trade  to  which  the  contract  relates  (i).  Thus,  where 
the  contract  was  to  pay  so  much  freight  for  cotton,  to  be  cal- 
culated at  a  certain  number  of  feet  per  ton,  evidence  was  ad- 
mitted to  show  that  there  was  an  usage  in  the  trade  to  pay 
according  to  the  measurement  taken  at  the  shipping  port  before 
the  goods  were  loaded  (j).  So,  evidence  of  this  kind  is  admis- 
sible to  show  that  a  particular  mode  of  stowing  the  cargo  is 
proper  in  a  certain  trade  (A).  It  must  however  be  recollected, 
that  the  character  and  description  of  evidence  admissible  in 
these  cases  is  the  &ct  of  a  general  usage  and  practice  prevailing 
in  the  particular  trade  or  business,  not  the  judgment  and  opinion 
of  the  witnesses  (Q.  Where  a  question  arose  as  to  the  meaning 
of  the  words,  "  in  turn  to  deliver^  at  the  port  of  Algiers,  it  was 
held  that  the  testimony  of  three  or  four  witnesses,  speaking  to 
a  course  of  business  that  had  grown  up  within  only  about  five 
years,  and  with  reference  to  charter-parties  differing  in  language 
from  the  charter-party  in  question,  was  not  sufficient  to  establish 
such  a  general  usage  as  to  enable  the  Court  to  construe  these 
words  in  a  particular  way  (m).  . 

In  another  case,  it  was  required  by  a  charter-party  that  a 
ship  shoidd  proceed  to  Newcastle  and  be  ready  to  take  on 
board  a  cargo,  consisting  partly  of  coals  and  partly  of  coke,  ^'  in 
regular  turns  of  loading/'  It  appeared  that  at  Newcastle  the 
loading  of  coal  was  by  act  of  Parliament  regulated  by  "  turns,'* 
but  that  there  was  no  statutory  regulation  as  to  the  loading  of 
coke.     An  action  having  been  brought  upon  the  charter-party 


(h)  Hail  V.  Caunove,  4  East,  477 ; 
Steele  ▼.  Mart,  4  B.  &  C.  272 ;  Styles 
Y.  Wardle,  ib.  90S. 

(t)  See  Palmer  v.  Bkuhbum,  1  Bing^ 
61,  which  is  a  case  of  a  policy  of  in- 
surance; Magee  v.  Jikinson,  2  M.  fir 
W.  446 ;  and  Spar  tali  v.  Benecke,  IOC. 
B.  212.  In  Field  v.  Lelean,  6  H.  &  N. 
61 7i  donbts  were  expressed  in  the 
Exchequer  Chamber  as  to  the  correct- 
ness of  the  decision  in  SpartaH  v.  Be- 
ff^cArf,  although  the  principle  upon  which 
that  case  was  intended  to  be  decided 
was  recognized.  See  also  the  rules  laid 
down  in  the  judgments  in  Mallan  v. 


May,  13  M.  &  W.  617,  and  Coekbum 
▼.  Alexander,  6  C.  B.  791 ;  and  poet, 
Chap.  VII.,  Insurance. 

(j)  Bottomley  v.  Forbee,  5  B.  ^.  C. 
121;  see  also  Benton  v.  Schneider,  7 
Taunt.  271 ;  Haynee  v.  Holliday,  7  Bing. 
587. 

[k)  Gould  Y.  Oliver,  2  M.  &  Gr.  208. 

(/)  Cunningham  v.  Fonblanque,  6  C.  & 
P.  44 ;  Lewie  v.  MarshaU,  7  M.  &  Gr.  729. 

(fit)  Robertson  v.  Jackson,  2  C.B.4I3. 
See  as  to  the  meaning  of  the  expression 
"loading  in  turn,"  Taylor  v.  Clay,  9 
Q.  B.  718,  and  Lavfson  ▼.  Burness,  1  H. 
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in  the  County  Court  for  delay  in  loading  the  coke,  it  was  held 
by  the  Court  of  Common  Pleas  that  the  meaning  of  the  con- 
tract was  that  the  coal  should  be  loaded  according  to  the  pro- 
visions of  the  statute,  and  that  evidence  ought  to  have  been 
admitted  to  show  that  there  was  a  practice  or  usage  at  New- 
castle to  load  coke  in  a  similar  manner  (n). 

There  have  been  of  late  some  important  decisions  upon  this 
subject.  In  a  recent  case,  goods  were  shipped  at  New  Orleans, 
and  by  the  terms  of  the  biQ  of  lading  they  were  deliverable  at 
Liverpool  to  order  or  assigns,  *'  he  or  they  paying  freight  for  the 
said  goods  five-eighths  of  a  penny  sterling  per  pound,  with  five 
per  cent,  primage  and  average  accustomed."  It  was  admitted, 
that  by  a  custom  prevailing  at  Liverpool  in  the  trade  in  ques- 
tion three  months'  interest  or  discount  was  deducted  fix)m 
fireights  payable  under  bills  of  lading  on  goods  coming  from 
New  Orleans,  but  it  was  contended  by  the  shipowner  that  he 
was  entitled  to  the  fiill  freight,  the  custom  being  inconsistent 
with  the  written  contract.  It  was,  however,  held  by  the  Court 
of  Queen's  Bench,  that  the  custom  was  not  repugnant  to  the 
written  contract,  but  might  well  be  annexed  to  the  terms  of  the 
bill  of  lading  (o).  In  another  case,  the  charter-party  provided 
that  "  a  fiiU  and  complete  cargo  of  sugar  and  molasses  "  should 
be  laden  on  board  the  ship  at  Trinidad.  It  was  held  that 
evidence  was  admissible  to  show  that  a  custom  existed  at  that 
place  to  load  sugar  and  molasses  in  puncheons,  and  con- 
sequently, that  a  cargo  loaded  in  this  way  was  a  sufficient 
compliance  with  the  contract,  although  in  this  mode  of  packing 
there  was  necessarily  some  diminution  of  the  cargo  by  reason 
of  broken  stowage.  In  the  judgment  in  this  case,  the  principle 
laid  down  in  the  earlier  decisions,  namely,  that  the  evidence  in 
order  to  be  admissible  must  explain  the  contract,  and  not  contra- 
dict or  control  it,  was  clearly  recognized  (p).  In  a  later  case,  in 
which  it  was  agreed  by  the  charter-party  that  the  ship  should 
"  load  with  all  possible  despatch,  in  the  customary  manner,  a  full 
and  complete  cargo  of  coke,  to  be  loaded  in  regular  turn ;"  it  was 


(m)  Leidmann,  app.,  ▼.  Schuliz,  reap., 
U  C.  B,  88 ;  and  see  Hudttm  v.  Cle- 
menUotif  18  C.  B.  213. 

(o)  Browne  v.  Bymtt  8  £.  &  B.  702. 
It  may  be  questioned  whether,  consist- 
ently with  the  principles  sanctioned  by 
the  decisions  on  this  subject,  the  evi- 
dence  was  not  in  this  case  inadmissible. 


See  the  observations  on  this  case  in 
CtUhbert  y.  Cumming,  10  Ezch.  815; 
and  Phillipps  v.  Briard,  1  H.  &  N.  26. 
See  also  Hall  v.  /oiuon,  4  £.  &  B.  500 ; 
and  Falkner  v.  EctrUt  8  B.  &  S.  860. 

(/>)  Cuihbert  v.  Cumming ^  10  Exch. 
809.  This  judgment  was  affirmed  in 
the  Exchequer  Chamber,  11  Exch.  405. 
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held  that  evidence  was  not  admissible  to  show  that^  according 
to  a  custom  at  the  port  of  lading  under  a  contract  so  framed,  the 
shipowner  was  bound  (provided  reasonable  despatch  was  used) 
to  wait  his  turn,  according  to  a  list  kept  by  a  coke  manu&cturer 
who  was  not  named  in  the  contract,  but  whose  name  was  men- 
tioned at  the  time  when  it  was  entered  into.  The  Court  considered 
that  such  evidence  would  be  inconsistent  with  the  terms  of  the 
charter-partj  (g).  Where  a  declaration  stated  that  a  charter- 
party  had  been  entered  into  between  the  plaintiffit  as  charterers, 
and  the  defendant  as  the  owner  of  a  ship,  by  which  the  ship 
had  been  consigned  to  the  agents  of  the  plaintiffi)  at  Hong 
Kong  free  of  commission  on  the  charter,  and  then  proceeded  to 
allege,  that  under  such  a  charter  the  agents  of  the  plaintiffs  at 
Hong  Kong  were,  by  the  custom  of  merchants  in  London, 
entitled  to  procure  a  charter  or  cargo  for  the  ship  for  any  voyage 
from  Hong  Kong,  being  paid  thereon  a  broker's  commission  on 
any  freight  payable  under  such  charter,  unless  this  right  was 
excluded  by  express  contract,  it  was  held  that  the  declaration 
was  bad,  since  the  custom  did  not  explain  the  charter,  but 
added  a  new  term  to  it  (r).  And  in  a  later  case,  where  goods 
had  been  purchased  by  a  broker  for  an  undisclosed  principal, 
but  a  note  was  signed  at  the  time  of  the  purchase  representing 
that  the  sale  was  made  by  the  broker  to  his  principal  (not  how- 
ever naming  him)  for  the  persons  who  acted  as  the  brokers  of 
the  sellers,  it  was  held  that  evidence  was  admissible  to  prove  an 
alleged  custom  or  usage  in  the  particular  trade,  that  when  a 
broker  purchased  without  disclosing  the  name  of  his  principal 
he  was  himself  liable  as  purchaser  (ir). 

It  is  for  the  Court  to  construe  aU  written  contracts,  but  if 
particular  words  have  obtained  by  mercantile  or  other  usage  a 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  is,  and  then  for  the  Court  to  decide  on  the 
meaning  of  the  contract  (^).     In  charter-parties,  as  in  other 


(q)  Nudum  ▼.  CUmentson,  18  C.  B. 
212.  Where  a  charter-party  provided 
that  a  ship  should  proceed  to  a  parti- 
cular port,  and  there  load  a  full  cargo 
of  ooala  in  the  customary  manner,  no 
time  being  mentioned,  it  was  held  that 
this  meant  a  loading  according  to  the 
usage  of  the  port,  and  within  a  reason- 
able time,  without  reference  to  unfore- 
seen casualties;    Adoma  t.   Tht  Royal 


Mail  Steam  Packet  Company,  5  C.  B^ 
N.  S.  492. 

(r)  PhUUppi  y.  Briard,  1  H.  &  N.  21. 

(«)  Hufufrey  v.  Dale,  7  E.  &  B.  266. 
Affirmed  Cam.  Scacc.,  Martin,  B.,  and 
WiUes,  J.,  dissentientibus,  1  E.,  B.  & 
E.  1004. 

(0  Smith  V.  Bland,  Ry.  &  M.  260; 
Hutehiion  ▼.  Bowker,  5  M.  &  W,  635 ; 
Smith  y.  Thampton,  8  C.  B.  44. 
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mercantile  contracts^  the  expression  ^'  a  month ''  is  construed 
to  mean  a  calendar  month  (u). 

It  is  important  to  recollect ^  that  although  mercantile  contracts 
are  construed  liberallj  and  reasonably,  their  express  terms  can- 
not be  extended  by  implication.  Therefore,  where  a  contract 
for  the  sale  of  a  cargo  of  Indian  com  which  had  been  shipped 
abroad  contained  an  express  warranty  that  it  had  been  shipped 
^'  in  a  good  and  merchantable  condition/'  it  was  held  to  be  a 
misdirection  to  leave  to  the  jury  the  question  whether,  at  the 
time  of  the  shipment,  it  was  in  a  good  and  merchantable  con- 
dition far  a  foreign  voyage  {v\ 


contract. 


Misukcs  in  A  misdescription  of  the  ship's  burthen  in  the  charter-party 

will  not  discharge  the  charterer  from  the  performance  of  his 
contract,  unless,  looking  at  the  mode  in  which  the  agreement  is 
framed,  and  the  surrounding  circumstances,  it  appears  that  it 
was  the  intention  of  the  parties  that  the  statement  should  not 
be  merely  a  matter  of  description,  but  a  warranty.  Where 
a  merchant  covenanted  to  load  a  frill  cai^,  the  ship  being 
within  his  reach  for  the  purpose  of  examination,  and  the  burthen 
mentioned  in  the  charter-party  was  *^  261  tons  or  thereabouts," 
which  was,  in  &ct,  considerably  below  the  real  tonnage,  it  was 
held  that  he  was  not  discharged  by  loading  the  number  of  tons 
by  which  the  burthen  had  been  described  (tr).  And  in  a  later 
case  {x)y  in  which  a  charter-party  described  a  ship  as  ^^  of  the 
measurement  of  180  to  200  tons  or  thereabouts,"  it  was  held 
that  this  statement  did  not  amount  to  a  warranty  as  to  the 
tonnage,  but  was  a  matter  of  description  only,  and  consequently 
that  the  charterer,  who  had  contracted  to  put  on  board  a  com- 
plete cargo,  could  not  refrise  to  load  on  discovering  that  the 
tonnage,  in  fact,  slightly  exceeded  257  ton8(y). 

(tf)  Jolly  V.  Youngt  1  Esp.  186  ;  see  10  Exch.  323. 
also  Simpson  t.  Margitson,  11  Q.  B.  23.  (x)  Barker  v.  fFmdU,  6  E.  &  B.  675. 
(«)  Dickton  v.  Zizinia,  10  C.  B.  602.  Where    a    ship    is    described    in    the 
{w)  Hunter  v.  Fry,  2  B.  &  A.  421 ;  charter-party  as  A  I,  this  is  not  a  war- 
see  also  Molloy,  B.  2,  c.  4,  s.  8.    See  ranty  that  she  shall  continue  so ;  Hurst 
as  to  the  meaning  in  contracts  ibr  the  y.  Osborne,  18  C.  B.  144.    Where,  in  a 
sale  of  goods  of  the  expressions  *'  say  charter-party  made  at  New  York  be- 
from  1000  to  1230  gallons/'  and  "say  tween  British  subjects,  a  ship  was  de- 
not  less  than  100  packs,"  Owillim  v.  scribed  as  "the  A  1,  Br.  brig  Hannah 
Daniell,  2  C,  M.  &  R.  61,  and  Leeming  Eastee  of  Liverpool,"  it  was  held  that 
V.  Snaith,  16  Q.   B.  275.    As  to  the  this  was  a  warranty  that  the  ship  was 
meaning  of  the  word  "  about,"   when  then  classed  A  1  at  Lloyds.    Routh  v. 
prefixed   to    a  quantity,  see  Cross   v.  Macmitlanf  33  L.  J.,  Exch.  38. 
Elgin,  2  B.  fiE  Ad.  106;  Bourne  ▼.  Sey-  (y>  Seepost,  p.  241,  note  (r). 
mour,  16  C.  B.  337  ;  Moore  v.  Campbell, 
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It  is  often  difficult  in  construing  charter-parties  to  ascertain  Conditions 
whether  particular  stipulations  amount  to  conditions  precedent.  ^^^  ^°^ 
This  is  to  be  determined  by  seeking  for  the  intention  of  the 
parties  as  apparent  on  the  instrument,  and  from  the  surrounding 
drcumstanceSy  and  by  applying  the  ordinary  rules  of  con- 
struction to  each  particular  case.  It  does  not  depend  on 
any  formal  arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing  as  it  is  to  be  collected  from  the  whole  con- 
tract (z).  GeneraUy  speaking,  any  stipulation  which  goes  only 
to  a  portion  of  the  consideration ,  or,  in  other  words,  the  breach 
of  which  would  deprive  the  party  who  has  a  right  to  insist 
upon  it  of  a  portion  only  of  the  benefit  of  his  contract,  will  be 
construed  not  to  be  a  condition  precedent  (a).  It  must,  how- 
ever, be  recollected  that  this  rule,  although  a  very  usefiil  one,  is 
only  a  rule  of  construction,  a  means  of  discovering  the  inten- 
tion of  the  parties,  to  be  applied  where  the  words  will  bear 
either  sense.  For  it  is  clear  that  the  Courts  will  not  make 
contracts  for  the  parties,  and  that  if  they  use  language  which 
distinctly  shows  that  they  intend  such  a  stipulation  to  be  a  con- 
dition precedent,  it  will  be  so  construed  (&).  Constructions, 
however,  leading  to  absurd  and  unreasonable  results  will  be 
avoided,  if  this  can  be  done  without  violence  to  the  terms  used, 
because  where  the  intention  is  not  clearly  expressed  the  parties 
will  not  be  presumed  to  have  meant  to  make  an  absurd  or  un- 
reasonable contract  (c). 

The  following  cases  will  show  the  application  of  these  rules. 
Where  a  memorandum  of  charter  contained  the  words  ^^  the 
vessel  to  sail  from  England  on  or  before  the  4th  of  February 

(f )  "  The  law  will  rather  inyert  the  Dt^fell  t.  Broek9llKmk,  4  Price,  S^ ;  S.  C. 

words  than  pervert  the  senBe."  Bacon's  3  filigh,  661 ;  Glakolmy,  Hayi,  2  M.  & 

Law  Tracts,  236.     Case  of  Revocation  Gr.  257 ;  see  also  Uie  notes  to  Pordage 

of  Uses.    See  also  the  judgment  of  the  t.  Cole,  1  Wms.  Saund.  3191;  Dimeeh 

Privy  Council  in  Dimeeh  v.  Cwlett,  12  v.  Corlett,  12  Moo.  P,  C.  C.  199;  J2»- 

Moo.  P.  C.  C.  199,  where  it  is  said,  "  It  bertt  v.  Brett,  6  C. B.,  N.S.  611 ;  Hoare 

is  important  not  to  give  to  mercantile  v.  Rennie,  5  H.  &  N.  19 ;   Seeger  v. 

instruments  an  unnecessarily  strict  con-  Duthie,  8  C.  B.,  N.  S.  45 ;  The  London 

stniotiont  but  such  a  one  as,  with  refer-  Oas  Light  Qmpany  v.  7^  CheUea  Vettry, 

ence  .to  the  context,  and  the  object  of  ih,  215,  and  Bekn  v.  Bwrnettt  1  B.  &  S. 

the  contract,  will  best  effectuate  the  877 ;  &  CL,  in  Cam.  Scacc,  32  L.  J.,  Q. 

obvious  and   expressed  intent  of  the  B.  204. 
parties.*'  (6)  Bright  y.  Cooper,  1  Brownl.  21  ; 

(a)  Boone  v.  Eyre,  1  H.  Bl.  273,  note  Staeert  v.  Curling,  3  Bing.  N.  C.  368. 
(a)  ;  Shubriek  v.  Salmond,  3  Burr.  1637 :         (e)  See  the  judgment  of  Lord  EUen- 

RitchieT.Atkkuon,lOE%9U  295;  Puller  borough  in  Hall  v.  Cazenove,  4  East, 

V.  Staniforth,    U  Bast,  232;  Storer  v.  477;  BammannY.  Tooke,  I  Camp.  377; 

Gordon,  8  M.  &  S.  308 ;  FothergUl  v.  Puller    v.    Stanifwtk,    II    East,    282; 

WaUon,  8  Taunt.  676 ;  Shaiferth  v.  Wg-  Thompeon  v.  IngliM,  3  Camp.  428  ;  and 

gin,  3  Camp.  385,  and  note,  p.  387 ;  Cranston  v.  Marshall,  5  Ex.  395. 
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next;"  it  was  held  that  this  stipulation  formed  a  condition 
precedent^  as  the  whole  success  of  a  mercantile  adventure  de- 
pends ordinarily  on  the  commencement  of  the  voyage  by  a 
given  time  (d).  So,  where  the  charter-party  provided  that  the 
ship  should  sail  from  Amsterdam  for  Liverpool  "  on  or  before 
the  15  th  March  next,"  it  was  held  that  the  sailing  of  the  ship 
on  or  before  that  day  was  a  condition  precedent  to  the  obliga- 
tion of  the  charterer  to  load  the  vessel,  although  the  sailing  of 
the  ship  was  prevented  by  one  of  the  perils  excepted  in  the 
charter-party,  and  the  ordinary  exception  of  perils  of  the  seas 
&c.  contained  in  the  charter  was  followed  by  the  words  "  through- 
out the  charter-party"  (tf).  Where  by  a  charter-party  it  was 
agreed,  amongst  other  things,  that  the  ship  should  load  in  the 
London  Docks,  and  there  take  on  board  a  cargo,  that  the 
captain  should  attend  daily  at  a  broker's  office  to  sign  bills  of 
lading  as  customary,  and  that  the  ship  should  be  ready  for  load- 
ing on  or  before  the  IQth  of  November,  or  that  the  charterers 
should  have  the  option  of  cancelling  the  agreement,  it  was  held 
that  the  stipulation  as  to  the  day  on  which  the  ship  was  to  be 
ready  was  a  condition  precedent ;  but  that  it  was  otherwise,  as 
to  the  attendance  of  the  master  at  the  broker's  office  to  sign 
bills  of  lading  (/). 

Where  a  charter-party  described  the  ship  as  then  at  sea, 
and  ^^  having  sailed  three  weeks  ago,"  this  was  considered  to  be 
a  material  statement  and  to  amount  to  a  warranty  of  the  &ct(^). 

And  a  provision  in  a  charter-party,  that  a  ship  should  be 
ready  to  sail  ^^  in  all  May,"  was  also  held  to  be  a  condition 
precedent  (A). 


(d)  Glahoim  y.  Haya,  2  M.  &  Gr.257. 
It  was  held  to  be  otherwise  where  the 
charter-party  had  not  been  executed 
until  after  the  day  named.  Hall  v.  Caxe- 
novet  4  East,  477. 

(f )  Crooekewit  v.  Fletcher,  1  H.  &  N. 
898. 

(/)  Se«g^  ▼•  I>*ilhiet  8  C.  B.,  N.  S. 
45.  As  to  whether,  when  no  precise 
time  for  sailing  is  mentioned,  the  sailing 
in  a  reasonable  time  is  a  condition  pre- 
cedent or  merely  matter  of  cross  ac- 
tion, see  the  judgment  of  Byles,  J.,  in 
this  case ;  also  M* Andrew  v.  Adams, 
1  Bing.  N.  C.  29,  and  TarrabocMa  v, 
JTtekU,  1  H.  &  N.  188. 

(g)  Ollive  V.  Booker,  1  Ezch.  416. 
Some  doubt  was  thrown  upon  this  case 
by  the  decision  of  the  Privy  Council  in 
IHmech  v.  Cortett,  12  Moo.  P.  C.  C.  199, 


see  pott,  p.  240.  But  it  was  approved 
of  by  the  Exchequer  Chamber  in  Bekn 
▼.  Bumeti,  82  L.  J.,  Q.  B.  204,  where 
all  the  cases  are  reviewed,  and  an  at« 
tempt  is  made  to  reconcile  them.  See 
pott,  p.  241.  A  mere  representation 
made  at  the  time  of  the  making  of  the 
charter-party  as  to  the  ship's  position, 
and  which  is  described  as  such  on  the 
pleadings,  cannot,  of  course,  be  insisted 
upon  as  a  warranty.  Elliot  v.  Von  Glehn, 
18  Q.  B.  682. 

(A)  Oliver  v.  FUlden,  4  Exch.  185. 
Where  a  cargo  of  wheat  was  sold  and 
described  in  the  bought  and  sold  note 
as  *'  shipped  per  Mimbella  as  per  bill  of 
lading,  dated  September  or  October," 
it  was  held  that  the  period  of  shipment 
did  not  amount  to  a  condition,  so  as  to 
entiUe  the  buyer  to  rescind  the  contract 
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Where  a  plaintiff  covenanted  that  his  ship  should  sail  on  a 
voyage  for  Cadiz  by  the  next  wind,  and  the  defendant  cove- 
nanted that  if  the  ship  went  the  intended  voyage  and  returned 
to  the  Downs  the  plaintiff  should  be  paid  so  much  for  the 
voyage,  and  the  voyage  was  performed  without  unreasonable 
delay,  although  the  ship  did  not  sail  with  the  next  wind,  it  was 
held  that  the  plaintiff  was  entitled  to  recover  (i)*  So,  where  it 
was  covenanted  by  a  charter-party  that  the  vessel  should  pro- 
ceed with  the  first  convoy  firom  England  for  Spain  or  Portugal, 
and  the  master  proceeded  with  an  outward  cargo  to  Lisbon,  and 
brought  home  and  delivered  a  return  cargo  to  the  freighter  in 
London,  it  was  held  that  the  object  of  the  contract  was  the 
performance  of  the  voyage,  that  the  stipulation  about  sailing 
with  the  first  convoy  was  not  a  condition  precedent,  and  that 
the  freight  for  the  voyage  actually  performed  was  recoverable  (A). 
And  where  the  owner  covenanted  that  he  would  make  the 
ship  tight  and  strong  for  the  voyage  and  keep  her  so,  and  the 
freighter  took  the  ship  into  his  service  and  used  her  for  some 
time,  it  was  held,  that  he  could  not  insist  that  this  covenant  was 
a  condition  precedent  and  resist  the  payment  of  fireight  on  the 
ground  of  its  not  having  been  performed  (/). 

In  another  case,  in  which  the  merchant  agreed  to  load  a  com- 
plete cargo,  and  to  despatch  the  ship  in  time  to  join  a  convoy 
that  should  sail  for  England  on  a  particular  day,  and  the  convoy 
sailed  on  an  earlier  day.  Lord  Ellenborough  ruled  at  Nisi  Prius 
that  the  covenant  must  receive  a  reasonable  construction,  and 
that  the  master  was  not  bound  to  wait  until  the  day  mentioned, 
there  having  been  sufficient  time  to  load  before  the  day  on  which 
the  convoy  actually  sailed  (m). 

In  a  later  case  in  the  Queen's  Bench,  where  a  charter-party 
provided  that  the  ship,  ^^  being  tight,  staunch  and  strong,  and 
every  way  fitted  for  the  voyage,"  should  load  a  cargo  at  Sunder- 
land and  therewith  proceed  to  Constantinople,  and  that  a  portion 

performance  of  part  of  the  contract.  See 
poti,  p.  272. 

(m)  Thompion  ▼.  InglU,  3  Camp.  428. 
Where  the  freight  was  to  be  paid  on 
the  right  delivery  of  the  cargo  at  a  par- 
ticular port,  and  the  delivery  was  pre- 
vented by  a  hostile  occupation  of  this 
port,  it  was  held  that  the  event  on  which 
the  freight  was  made  payable  had  not 
happened.  See  Liddard  v.  Lopes,  10 
East,  526,and  the  cases  cited  post,  p.  269. 


on  its  appearing  that  the  wheat  had 
been  shipped  at  another  time.  Qattorno 
V.  Adams,  12  C.  B.,  N.  S.  560. 

(i)  Constabls  v.  Cloberie,  Palmer,  397. 
See  also  Bommann  v.  Tooke,  I  Camp. 
377. 

(A)  Datidson  v.  Cfwytnu,  12  East,  381. 

(/)  Havslock  V.  Geddes,  10  East,  555; 
see  also  Gipsham  v.  f^ertue,  5  Q.  B. 
265.  It  will  be  observed  that  these 
eases  proceeded  to  some  extent,  on  the 
ground  that  there  had  been  a  beneficial 


CONTRACT  OP  APPREIGHTMENT 

of  the  {reigbt  should  be  advanced  on  the  ship  having  sailed,  it 
was  held,  that  the  sailing  of  the  ship  in  a  seaworthy  condition 
was  made  by  the  charter-party  a  condition  precedent  to  the 
payment  of  the  freight ;  and  consequently  that  to  an  action  for 
a  portion  of  the  freight  it  was  a  good  plea  that  at  the  com- 
mencement of  the  voyage  the  ship  was  not  tight,  staunch,  &c., 
and  that  by  reason  thereof  the  ship  and  cargo  were  wholly 
lost(n).  In  a  later  case,  however,  in  the  Court  of  Exchequer, 
that  Court  was  of  opinion  that  the  performance  of  the  ordinary 
stipulation  in  a  charter-party,  that  the  vessel,  '*  being  tight, 
staunch  and  strong,"  &c.,  shall  sail,  did  not  constitute  a  con- 
dition precedent  to  the  charterer's  obligation  to  load  (o). 

Several  of  these  decisions  do  not  admit  of  being  reconciled, 
and  attention  must  now  be  called  to  two  important  modem 
cases,  in  the  later  of  which  the  chief  audiorities  on  this  question 
were  reviewed. 

It  is  necessary  to  state  the  leading  facts  of  the  first  of  these 
cases  in  some  detail.  It  was  an  appeal  to  the  Privy  Council ; 
and  it  appeared  that  a  ship  had  been  described  in  a  charter- 
party  made  at  Malta,  as  "  coppered  A  1,  of  Malta,  and  rum  at 
anchor  in  thu  port;"  and  that  it  had  been  ^reed  by  the 
charter  that  she  should  with  all  convenient  speed  proceed  in 
ballast  to  Alexandria,  and  there  load  a  caigo  of  grain  or  other 
lawfiil  merchandize  for  the  charterers.  At  the  time  of  the 
making  of  ibe  charter-party  the  ship  was  not,  in  feet,  at  anchor 
in  the  port  mentioned,  or  indeed  afloat,  but  was  in  a  dry  dock 
being  coppered,  and  more  than  a  month  occurred  before  she 
was  ready  to  sail.     She  was  then  detained  for  two  days  more  at 

(■)  nonpnm  t.  Oilltipy,  £  E.  &  B.  "  □□Ion  the  ttipuUtion  b«  of  anch  * 
309)  Oraveif.  Legg,  9  Exch,  709;  Ito-  nature  that  the  bleach  of  it  will  fruM 
berlt  T.  Sttll,  18  C.  B.  561 ;  S.  C.  in  trmte  the  object  of  the  voyage,"  tor  the 
raror,  eC.B^N.  S.  eil,  Sharpv.Gibbt,  character  of  the  itipuladoD  aa  a  cotu]i- 
]  H.  &  N.  801,  Hudmt  V.  Biltim,  6  E.  tioD  piecedent,  ot  not,  cannot  depend 
&  B.  56S,  Hoari  t.  Raait,  S  H.  &  N.  19,  upon  a  luhaequent  event.  In  tbii  caae 
and  Bmittm  t.  Ltiptim,  IS  C.  B.,  N.  S.  ihe  Court  «raa  of  opiuiou,  that  Che  aail- 
llS.aiealioiDDdemcaMainwhiehquei-  log  with  connnient  ipeed  or  in  area' 
dons  aa  to  condition!  precedent  haTS  lonable  time,  wsa  not  a  condition  pre- 
been  diacuaaed.  The  judj^eot  of  Lord  cedent.  There  ia  no  danbt,  faowcTer, 
BUenborough  in  Lyon  v.  Mellt,  6  EHt,  that  even  In  (he  absence  of  an  expreaa 
'■  conaiatent  with  the  deciiion  in  agreement  ai  to  time,  it  ia  an  implied 
lilktpf.  See  alao  Shaatr  alipulation  in  all  charteta,  the  breach 
T.  L'kitoiar*,  o'a  T.  Jonei,  S16.  of  nhich  would  form  the  ground  of  a 

(s)  limbockia  T.  Hickit,  1  H.  &  M.  cron  action,  that  there  ahall  be  no  un- 

183;  "nalfii"  itiaaiid  in  themaiviiul  reaaonable  ac   unuaual    delay  in    the 

note  to  tbii  caie  "  bg  tkt  brtack  q/nch  commencanent   of   the  loyage.     See 

lUftdatumt  tlu  objtct  ^  Ihi  myage  U  ItAadnta  i.  Adam,  I  Bing.  N.  C.  39. 
■fAsIIy^iwfralfd."  Probabl;  thia  means 
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Malta^  and  afterwards  sailed  for  and  reached  Alexandria^  about 
twelve  days  later.  About  a  fortnight  after  the  making  of  the 
charter^  the  agent  of  the  charterer  at  Alexandria  (who  had  been 
advised  of  the  making  of  the  charter,  and  to  whom  the  instru- 
ment had  been  sent)  had  ceded  to  a  third  person  residing  there 
all  the  interest  of  the  charterer  under  the  contract.  This  was 
done  by  an  instrument  of  cession  made  without  the  privity  of 
the  shipowners  or  the  master.  The  rates  of  freight  had  fidlen 
at  Alexandria  between  the  date  of  the  charter-party  and  the 
making  of  the  cession^  and  afterwards  fell  still  more.  A  few 
days  before  the  ship  left  Malta,  the  cessionary  had  complained 
by  proceedings  in  the  chancery  of  one  of  the  Consulates  at 
Alexandria  against  the  charterer's  agent,  alleging  that  the 
vessel  had,  contrary  to  the  terms  of  the  charter,  not  then  left 
Malta.  A  few  days  aft;er  this,  and  three  days  before  the  ship 
left  Malta,  the  charterer  had  entered  a  protest  in  the  Commer- 
cial Court  there  against  the  master  and  shipowners,  alleging 
that  he  had  then  just  discovered  that  the  vessel  was  still  at  Malta, 
and  claiming  for  aU  damages  that  might  be  caused  by  her 
delayed  departmre.  When  the  ship  reached  Alexandria,  the 
master  wrote  to  the  charterer's  agent  there,  applying  for  a 
cargo.  The  agent  forwarded  the  letter  to  the  charterer's  ces- 
sionary, who  wrote  back  to  him  in  answer,  that  the  '^  immense 
delay"  had  destroyed  the  cession.  During  the  running  of  the 
lay  days  much  discussion  and  several  legal  proceedings  took 
place  between  the  charterer's  agent  and  the  cessionary  with 
reference  to  the  cession,  and  the  former  stated  to  the  master 
that  the  cessionary  was  the  possessor  of  the  charter-party,  and 
was  to  be  looked  on  as  the  agent  of  the  charterer.  During  these 
discussions  an  offer  was  made  to  the  master  by  the  cessionary 
to  provide  a  cargo,  if  the  indemnity  which  he  claimed  for  the 
delay  at  Malta  was  settled.  This  offer  was  not  accepted,  and 
no  cargo  was  found  by  either  the  cessionary  or  by  the  char- 
terer's Alexandrian  agent,  and  after  the  expiration  of  the  lay 
days  the  ship  sailed  from  that  port  with  a  small  cargo  obtained 
from  other  persons.  Proceedings  were  thereupon  taken  in  the 
Courts  of  Malta  by  the  shipowners  against  the  charterer,  claim- 
ing damages  under  the  charter-party.  In  the  result  the  Royal 
Court  of  Appeal  at  Malta  recognized  the  cession,  commented 
on  the  delay,  and  dismissed  the  claim  of  the  shipowners.  Upon 
appeal  to  the   Privy   Council  this  judgment  was    reversed. 
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That  Court  was  of  opinion  that  no  importance  ought  to  be 
attached  to  the  cession ;  that  it  was  unnecessary  to  determine 
whether  the  completion  of  the  coppering  of  the  vessel  was  a 
condition  precedent  or  not  to  the  maintaining  of  an  action  on 
the  charter-party,  as  this  stipulation  had  reference  to  the  time 
of  the  sailing  and  not  to  the  date  of  the  charter,  and  that  the 
words,  "  now  at  anchor  in  this  port,"  although  they  referred  to 
the  time  of  the  execution  of  the  charter,  ought  not  to  be  con- 
strued as  a  condition  precedent,  as  it  would  be  "  unreasonable 
to  make  the  whole  force  of  the  instrument  depend  on  a  literal 
compliance  with  this  unimportant  stipulation.''  '^  If,  indeed," 
the  Court  added,  "  by  the  failure  in  this  respect  of  the  ship- 
owner, the  object  of  the  charter-party  had  been  frustrated,  a 
different  conclusion  might  have  been  proper."  Upon  the 
more  important  question  as  to  the  effect  of  the  stipulation  that 
the  ship  was  to  sail  "  with  all  convenient  speed,"  the  Court  ob- 
served, that  the  parties  had  not  expressly  stated  for  themselves, 
in  the  charter-party,  that  unless  the  vessel  sailed  by  a  specified 
day,  the  charter-party  should  be  at  an  end,  that  the  Courts' 
should  be  slow  to  make  such  a  stipulation  for  them,  that  it  was 
to  be  presumed  that  the  charterer  living  at  Malta  knew  of  the 
delay  in  the  completion  of  the  vessel,  and  of  the  time  when  she 
was  ultimately  in '  a  condition  to  sail,  and  that,  if  so,  it  would 
have  been  easy  and  just  for  him  to  give  notice  to  the  shipowner 
that  he  intended  to  insist  that  the  charter  was  no  longer  binding. 
The  Court  further  remarked,  that  as  the  freights  had  fiillen  at 
Alexandria,  even  before  the  date  of  the  cession,  there  was  no 
evidence  that  the  charterer  might  not  have  procured  freight 
when  the  ship  actually  arrived  at  that  port  at  as  good  a  rate  as 
that  at  which  it  might  have  been  procured  on  the  day  when, 
according  to  his  own  calculations,  the  ship  ought  to  have  arrived, 
and  that  the  object  of  the  charter  was  frustrated  not  by  any  delay 
such  as  the  charterer  had  a  right  to  complain  of,  but  by  the 
fitU  in  the  rate  of  freight  (  p). 

It  is  obvious  that,  in  this  case,  the  Court  took  into  considera- 
tion the  whole  of  the  circumstances  affecting  the  claim  of  the 
shipowners,  and  rather  decided  that,  looking  at  all  the  facts, 
the  delay  could  not  be  set  up  in  answer  to  the  shipowner's 
claim,  than  that  the  stipulation  in  the  charter-party  as  to  the. 

(p)  Dimech  ▼.  Corlett,  12  Moo.  P.  C.  C.  199. 
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shlp^s  position  was  not  a  condition  precedent.  If  this  be  not 
a  correct  view  of  the  decision^  it  is  impossible  to  reconcile  it 
with  the  later  case  as  dealt  with  in  the  Exchequer  Chamber. 

This  case  (q)  was  an  action  brought  in  the  Court  of  Queen's 
Bench  against  a  charterer  for  not  loading  a  ship.  It  appeared 
that  it  had  been  agreed  by  a  charter-party  made  in  London, 
that  the  plain tifTs  ship,  "the  Martaban,"  being  "  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,"  should  pro- 
ceed with  all  possible  speed  to  Newport,  Monmouthshire,  and 
there  load  a  cargo  of  coals  and  proceed  to  Hong  Kong.  The 
plaintiff  was  described  in  the  charter-party  as  "  the  owner  of  the 
good  ship,  called  the  ^Martaban,'  now  in  the  port  of  Am- 
sterdamJ^  At  the  time  when  the  charter  was  made,  the  ship 
was  distant  firom  the  port  of  Amsterdam  about  sixty-two  miles, 
and  did  not  reach  that  port  imtil  four  days  after  the  date  of  the 
charter.  She  then  discharged  her  cargo  with  all  possible 
despatch  at  Amsterdam,  and  proceeded  at  once  to  Newport 
where  the  charterer  refused  to  load  a  cargo.  The  Court  of 
Queen's  Bench  was  of  opinion,  upon  these  facts,  that  the  words 
"  now  in  the  port  of  Amsterdam,"  did  not  amount  to  a  war- 
ranty ;  and,  consequently,  that  it  was  not  a  condition  precedent 
to  the  charterer's  liability  that  the  ship  should  have  been  at  that 
port  at  the  time  of  the  charter.  This  decision  was,  however, 
reversed  in  the  Exchequer  Chamber,  where  it  was  held  that  the 
words  in  question  imported  a  warranty,  and  that,  as  the  ship 
was  elsewhere  at  the  time  of  the  making  of  the  charter,  the 
defendant  was  justified  in  saying  that  there  had  been  a  &ilure 
in  the  performance  of  a  condition  precedent,  and  in  refusing 
altogether  to  carry  out  the  contract  (r). 


(q)  Behn  v.  Burnett,  1  B.  &  S.  877 ; 
5,  C,  in  Cam.  Scacc.  32  L.  J.,  Q.  B.  204. 
The  opinion  formed  in  this  case  by  the 
Court  of  Queen's  Bench  (from  which 
Mr.  Justice  Wightman  dissented)  was 
intended  to  be  founded  upon  Dimech  v. 
Corleti,  ubi  tupra;  and  the  following 
observations  were  made  in  that  Court  by 
Cockburn,  C.  J.,  with  reference  to  the 
unsatisfactory  state  of  the  decisions : — 
"  1  own,  if  this  question  were  ret  Integra, 
I  should  be  much  disposed  to  think  that 
the  best  mode  of  construing  these  char^ 
ters,  where  there  is  a  representation  as 
to  the  place  of  a  ship,  or  as  to  the  time 
of  sailing,  or  analogous  matter,  would 
be  to  hold,  that  if  the  fact  represented 
turns  out  not  to  be  correctly  stated,  and 


in  consequence  of  it  the  charterer  finds 
himself  in  a  position  where  his  specu- 
lation and  enterprise  may  be  frustrated 
and  the  contemplated  advantages  of 
them  converted  into  disaster  and  loss, 
that  should  justify  him  in  repudiating 
the  contract.  But,  on  the  other  hand, 
where  the  representation  is  that  the 
ship  is  at  a  given  place,  or  is  to  sail 
oil  a  given  day,  &c.,  and  it  turns  out 
that  she  was  not  there,  or  could  not  sail 
for  some  short  time  after  that  specified, 
&c.,  and  there  is  no  real  frustration  of 
the  objects  of  the  charterer,  and  little 
or  no  damage  has  been  done  to  him, 
he  should  be  left  to  his  action.'* 

(r)  Behn  v.  Bumett,  in  Cam.  Scacc, ttbt 
tupra.    Id  this  judgment  the  Exchequer 


242 


CONTRACT  OF  AFFREIGHTMENT 


Where,  by  the  charter-party,  freight  is  to  be  paid  '*  subject 
to  insurance,"  this  does  not  amount  to  a  condition  precedent  to 


Chamber  examined  the  earlier  authori- 
ties and  made  the  following  obserya- 
tions,  which  have  so  important  a  bearings 
upon  a  question  of  frequent  occurrence 
that  they  are  inserted  at  length.  "  Pro- 
perly speaking/'  said  the  Court,  '*a 
representation  is  a  statement  or  asser- 
tion made  by  one  party  to  the  other, 
before  or  at  the  time  of  the  contract,  of 
some  matter  or  circumstance  relating  to 
it.  Although  it  is  sometimes  contained 
in  a  written  instrument,  it  is  not  an  in- 
tegral part  of  the  contract,  and  conse- 
quently the  contract  is  not  broken,  al- 
though the  representation  proves  to  be 
Untrue.  •  .  Although  representations 
are  not  usually  contained  in  the  written 
instrument  of  contract,  yet  they  some- 
times are,  but  it  is  plain  that  their  in- 
sertion therein  cannot  alter  their  nature. 
A  question,  however,  may  arise,  whe- 
ther  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation,  or 
whether  it  is  a  substantive  part  of  the 
contract.  This  is  a  question  of  con- 
struction, which  the  Court  and  not  the 
jury  must  determine.  If  the  Court 
should  come  to  the  conclusion  that  such 
a  statement  was  intended  to  be  a  sub- 
stantive part  of  the  contract,  and  not  a 
mere  representation,'  the  often-discussed 
question  may  be  raised,  whether  this 
part  of  the  contract  is  a  condition  pre- 
cedent, or  only  an  independent  agree- 
ment a  breach  of  which  will  not  justify 
a  repudiation  of  the  contract,  but  can 
only  be  a  cause  of  action  for  compensa- 
tion in  damages.  lu  the  construction 
of  charter-parties  this  question  has  often 
been  raised  with  reference  to  stipula- 
tions that  some  future  thing  should  be 
done  or  shall  happen,  and  has  given 
rise  to  many  nice  distinctions.  Thus, 
a  statement  that  a  vessel  is  to  sail,  or  to 
be  ready  to  receive  cargo  on  or  before  a 
ffiven  day,  has  been  held  to  be  a  con- 
dition—see Glaholm  v.  Hay$,  2  M.  & 
Gr.  257,  Oliver  v.  Fielden,  4  Exch.  135, 
Croockewit  v.  Fletcher,  1  H.  &  N.  893, 
and  Seeger  v.  DutMe,  8  C.  B.,  N.  S.  45, 
--while  a  stipulation  that  she  shall  sail 
with  all  convenient  speed,  or  within  a 
reasonable  time,  has  been  held  to  be 
only  an  agreement — see  Tarrabochia  v. 
Bickie,  1  U.  &  N.  183;  Dimech  v. 
Corlett,  12  Moo.  P.  C.  C.  199;  see  also 
CUptham  V.  Fertue,  5  Q.  B.  265.  But 
with  respect  to  statements  in  a  contract^ 
descriptive  rf  the  subject-nuUter  qf  it,  or 
Iff  some  material  incident  thereqft  the  true 
doctrine  established  by  pHnciple,  as  well 


as  by  authority,  appears  to  be,  generally 
speaking,  that  if  such  descriptive  state- 
ment  was  intended  to  be  a  subitantive 
part  of  the  contract,  it  is  to  be  regarded 
as  a  ufarranty,  that  is  to  say,  a  condition, 
on  the  failure  or  non-performance  of  which 
the  other  party  may,  \f  he  be  so  minded, 
repudiate  the  contract  in  toto,  and  so  be 
relieved  from  performing  his  part  qf  it, 
provided  it  has  not  been  partially  exe- 
cuted in  his  favour.  If,  indeed,  he  has 
received  the  whole,  or  any  substantial 
part,  of  the  consideration  for  the  pro- 
mise on  his  part,  the  warranty  loses  the 
character  of  a  condition,  or,  to  speak 
more  properly,  perhaps,  ceases  to  be 
available  as  a  condition,  and  becomes  a 
warranty  in  the  narrow  sense  of  the 
word,  namely,  a  stipulation  by  way  of 
agreement  for  the  breach  of  which  a 
compensation  must  be  sought  in  dam- 
ages—see Ellen  y.  Topp,  6  Exch.  424, 
Graves  v.  Legg,  9  Exch.  709,  adopting 
the  observations  of  Williams,  Serjt  on 
the  case  of  Boone  V.  Eyre  (1  Wms. 
Saund.  820  d) ;  see  also  Elliot  v.  Von 
Olehn,  18  Q.  B.  682.  ...  In  the 
present  case,  as  the  defendant  has  not 
received  any  benefit  or  advantage  under 
the  contract,  but  has  wholly  repudia- 
ted it,  the  question  is  simply,  whether, 
in  the  true  construction  of  the  charter- 
party,  the  Court  ought  to  infer  that  the 
statement  as  to  the  ship  being  at  that 
date  in  the  port  of  Amsterdam  was 
meant  to  be  a  substantive  part  of  the 
contract,  or  a  representation  collateral 
to  it.  .  .  .  It  is  plain  that  the  Court 
must  be  influenced  in  the  construction 
not  only  by  the  language  of  the  instru- 
ment, but  also  by  the  circumstances 
under  which,  and  the  purposes  for  which, 
the  charter-party  was  entered  inta  For 
instance,  if  it  was  made  in  the  time  of 
war,  the  national  character  of  the  vessel 
is  of  such  importance  that  a  statement 
of  it  in  the  charter-party  might  properly 
be  regarded  as  part  of  the  shipowner's 
contract,  and  so  amounting  to  a  war» 
ranty.  Whereas  the  very  same  state- 
ment in  the  time  of  peace,  being  wholly 
unimportant,  might  well  be  construed 
to  be  a  mere  representation.  So,  if 
it  were  shown  that  the  charter-party 
was  made  for  a  purpose,  such  that 
unless  the  vessel  began  her  voyage 
from  the  port  of  loading,  with  a  cargo 
on  board  by  a  certain  time,  it  was 
manifest  that  the  object  of  the  charter- 
party  would  in  all  probability  be  frus- 
trated,  the  Court   might  properly   be 
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the  recovery  of  the  freight,  but  merely  means  that  the  premiums 
of  insurance  are  to  be  deducted  from  the  freight  («). 


Contracts  of  a£Breightment  may,  like  any  other  contracts,  be  Dissolution 
dissolved  by  the  consent  of  the  parties ;  and  at  any  time  before 
breach  it  is  not  necessary  that  there  should  be  any  new  con- 
sideration for  the  dissolution  (t\     It  is,  however,  a  rule  of  law.  By  act  of  far- 
ties. 


led  by  these  circumstances  to  conclude 
that  a  statement  as  to  the  locality  of 
the  ship,  coupled  with  the  stipulation, 
that  she  should  sail  with  all  convenient 
speed,  was  a  warranty  of  her  then  loca- 
lity. But  we  feel  a  difAculty  in  acced- 
ing to  the  suggestion  that  appears  to 
haye  been,  to  some  extent,  sanctioned 
by  high  authority— see  Dvmech  v.  Corlett, 
that  a  statement  of  this  kind  in  a  char- 
ter-party, which  may  be  regarded  as  a 
mere  representation  if  the  object  of  the 
charter-party  be  still  practicable,  may 
be  construed  as  a  warranty  if  that  object 
turns  out  to  be  frustrated,  because  the 
instrument,  it  should  seem,  ought  to 
be  construed  with  reference  to  the  in- 
tention of  the  parties  at  the  time  it 
was  made,  irrespectiye  of  the  events 
which  may  afterwards  occur.  .  .  The 
question  on  the  present  charter-party 
is  confined  to  the  statement  of  a  defi- 
nite fact,  the  place  of  the  ship  at  the 
date  of  the  contract.  Now  the  place 
of  the  ship  at  the  date  of  the  contract, 
when  the  ship  is  in  foreign  parts  and 
is  chartered  to  come  to  England,  may 
be  the  only  datum  on  which  the  char- 
terer can  found  his  calculations  of  the 
time  of  the  ship  arriying  at  the  port 
of  loading.  A  statement  is  more  or 
less  important  in  proportion  as  the 
object  of  the  contract  more  or  less  de- 
pends upon  it.  For  in  most  charters, 
considering  winds,  markets,  and  de- 
pendent contracts,  the  time  of  a  ship's 
arriyal  to  load  is  an  essential  fact  for 
the  interest  of  the  charterer.  In  the  or- 
dinanr  course  of  charters  in  general  it 
would  be  so.  The  evidence  for  the  de- 
fendant  shows  it  to  be  actuidly  so  in 
this  case.  Then  if  the  statement  of  the 
place  of  the  ship  is  a  substantial  part  of 
the  contract,  it  seems  to  us  that  we 
ought  to  hold  it  to  be  a  condition  upon 
the  principles  above  explained,  unless 
we  can  find  in  the  contract  itself,  or  the 
surrounding  circumstances,  reason  for 
thinking  that  the  parties  did  not  so  in- 
tend. If  it  was  a  condition,  and  not 
performed,  it  fallows  that  the  obliga- 


tion of  the  charterer  dependent  thereon 
ceased  at  his  option ;  and  considera- 
tions either  of  the  damage  to  him,  or  of 
proximity  to  performance  on  the  part 
of  the  shipowner,  are  irrelevant."  The 
Court,  after  referring  again  to  Olaholm 
y.  HaySf  and  OlUoe  v.  Booker,  proceeded 
as  follows: — **We  think  these  cases 
well  decided,  and  that  they  govern  the 
present  case*  We  think  that  tlie  de- 
cision of  Dimeeh  ▼.  Corleti  does  not  con- 
flict with  them,  because  it  is  immersed 
in  the  specific  facts  there  set  out,  so  as 
to  be  a  precedent  only  for  cases  of  very 
analogous  specific  facts.  The  statement 
in  that  charter,  that  the  ship  was  *  now 
at  anchor  in  this  port*  (Malta)  did  not 
avail  to  release  the  charterer,  because 
the  ship  was  in  the  port  in  the  dry  dock, 
although  the  statement  of  the  fact  that 
she  was  at  anchor  in  the  port  was  defi- 
nite, and  indicated  that  sne  was  ready 
for  sea,  while  in  truth  she  was  in  a  dry 
dock  being  built,  and  was  not  completed 
for  a  month  ;  yet  as  the  defendant  was 
at  Malta,  and  was  presumed  to  have 
known  the  state  of  the  ship,  and  also 
to  have  known  of  the  delay,  and  did 
not  insitt  that  the  eharter-party  was 
broken,  but  allowed  the  skip  to  saU  from 
Malta  to  Alexandria  wUhoui  olffeetum^ 
his  defence  on  this  point  failed."  What- 
ever may  be  thought  of  the  attempt  in 
this  judgment  to  reconcile  the  decision 
with  Dimeeh  v.  Corlett,  or  of  the  view 
taken  in  it  of  the  conduct  of  the  char- 
terer in  the  last-mentioned  case,  it  is 
clear  diat  the  reasoninj^  upon  which  the 
judgment  is  founded  is  hi  more  satis- 
factory than  that  which  is  to  be  found 
in  some  of  the  earlier  cases,  where  the 
Courts  have  construed  charter-parties 
rather  with  refierence  to  the  presumed 
hardship  of  certain  interpretations,  than 
with  regaid  to  the  language  used  by  the 
parties. 

(«)  Jackson  v.  Isaacson,  8  H.  &  N. 
405. 

(i)  King  V.  Gillett,  7  M.  &  W.  56; 
see  also  Viner's  Abridg.  Contract,  G.  17. 
The  charterer's  foreign  agent  hai  no 
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that  if  the  original  contract  is  under  seal^  the  contract  of  dis- 
Bolution  must  be  also  of  the  same  description  (u).  Contracts 
which  are  not  by  deed,  but  which  by  reason  of  the  operation 
of  the  Statute  of  Frauds  must  be  in  writing,  cannot  be  varied, 
but  may,  it  would  seem,  be  wholly  discharged  by  a  merely 
verbal  agreement  (a:). 

It  is  an  important  general  rule,  of  very  frequent  application, 
that  where  a  party  by  his  own  contract  creates  a  duty  or  charge, 
he  is  boimd  to  perform  it  notwithstanding  inevitable  accident, 
since  he  might  have  provided  against  the  contingency  by  the 
contract ;  but  it  is  otherwise  with  respect  to  duties  or  charges 
which  are  imposed  upon  a  person  by  the  law  (y). 

We  have  already  seen  what  effect  an  unreasonable  delay  in 
the  commencement  of  the  voyage,  resulting  from  the  act  of  the 
shipowner  or  of  the  master,  will  have  upon  the  position  of  the 
charterer  (2r). 


By  act  of  law.  In  addition  to  these  general  rules,  which  apply  to  all  con- 
tracts, there  are  some  peculiar  cases  in  which  contracts  of 
afireightment  have  been  held,  upon  equitable  principles,  to 
be  dissolved  by  the  occurrence  of  events  which  have  rendered 
their  performance  unlawful  or  impossible,  although  nothing 
has  been  done  by  the  parties  themselves  towards  rescinding  the 
contract. 


By  war,  inter-  Thus,  it  has  been  said,  that  if,  after  the  making  of  the  con- 
merce°&^*^™'  *''*^**  ^^  exportation  of  the  articles  which  are  to  compose  the 
cargo  were  prohibited  by  the  law  of  this  country,  the  contract 
would  be  considered  to  be  dissolved,  or,  at  all  events,  no  damages 
could  be  recovered  for  its  breach  (a).  And  the  breaking  out  of 
a  war,  or  a  local  interdiction  of  commerce,  arising  subsequently 
to  the  making  of  the  contract  between  the  state  to  which  the 
ship  or  cargo  belongs  and  that  to  which  it  is  destined,  would 


implied  authority  to  vary  the  cargo 
designated  in  a  charter-party,  nor  to 
alter  €he  place  of  loading.  Sickent  v. 
Irving,  7  C.  B.,  N.  S.  165. 

(if)  5  Rep.  26  a. 

(x)  See  the  judgment  in  Goss  y.  Lord 
Nugent,  5  B.  &  A.  65. 

(y)  Paradine  ▼.  Jane,  Aleyn,  27; 
Adamt  v.  The  Royal  Mail  Steam  Packet 
Company,  b  C.  B.,  N.  S.  492. 


(s)  See  the  cases  cited  ante,  p.  94, 
note  (r). 

(a)  See  the  judgment  of  Lord  Ellen- 
borough  in  Barker  y.  Hodgeon,  3  M.  & 
S.  270.  A  prohibition  at  the  port  of  dis- 
charge by  a  foreign  government  would 
not  have  this  effect.  See  Blight  y.  Page, 
cited  3  B.  &  P.  295,  note  {a),  and  Ton- 
teng  T.  Hubbard,  ib.  291. 
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have  tie  same  efiect  (6).  But  it  is  otherwise  with  respect  to  By  embargo, 
an  embargo,  which  operates  only  as  a  temporary  suspension  of 
commerce,  and  such  an  impediment  cannot  be  set  up  in  answer 
to  the  breach  of  a  contract  which  has  not  provided  against  the 
contingency  (c).  And  where  an  embargo  was  laid  by  the  British 
Government  upon  foreign  ships,  as  an  act  m  the  nature  of  re- 
prisals and  of  partial  hostility,  it  was  held  that  no  right  of  action 
could  be  founded  in  our  Courts,  by  an  owner  of  one  of  the  foreign 
vessels  against  an  English  merchant,  for  a  breach  of  contract 
which  resulted  only  from  his  obedience  to  the  orders  of  his  own 
government  (rf). 

During  the  late  war  with  Russia,  some  important  ques- 
tions arose  with  reference  to  the  effect  of  war  on  contracts  of 
this  description.  In  a  case  in  the  Court  of  Exchequer,  it 
appeared  on  the  pleadings  that  the  plaintiff  had  agreed,  at  the 
request  of  the  defendants,  to  execute  an  order  for  goods  required 
by  a  merchant  at  Odessa,  and  that  the  defendants  had  for  cer- 
tain considerations  undertaken  to  accept  the  plaintiff's  draft  for 
the  invoice  price  of  the  goods.  To  a  declaration  setting  out  these 
facts,  and  alleging  that  the  defendants  had  not  accepted  the 
plaintiff's  draft,  the  defendants  pleaded  that  at  the  time  of  the 
making  of  the  agreement  the  merchant  at  Odessa  was  an  alien, 
and  that  afterwards,  before  any  breach  of  it,  and  before  the  time 
when  the  plaintiff  was  to  have  despatched  the  goods  to  him,  he 
became  and  still  was  an  enemy  of  the  Queen,  so  that  the 
plaintiff  could  not  lawfully  forward  the  goods  to  him.  To  this 
plea  the  plaintiff  replied  that  in  the  declaration  of  war  against 
!Russia  the  Queen  had  waived  the  right  of  seizing  enemy's  pro- 
perty laden  on  board  of  neutral  vessels,  unless  it  was  contraband 
of  war,  and  that,  by  a  subsequent  order  in  council,  six  weeks 
from  the  declaration  of  war  had  been  allowed  to  Russian  mer- 
chant ships  in  ports  in  the  Queen's  dominions  for  loading  their 
cargoes  and  departing,  and  that  the  goods  in  question  were  not 
contraband  of  war,  and  might  before  the  expiration  of  the  six 
weeks  have  been  shipped  on  board  a  ship  under  the  order  in 
council.     Upon  a  demurrer  to  this  replication,  it  was  held  that 

(h)  See  Abbott  on  Ship.  596.  Ur  v.  Siani/orth,  11  East,  282,  and  Bell 

(e)  Hadley  v.  Clarke,  8  T.  R.  259.   In  v.  Puller,  2  Taunt.  285,  the  charter- 

thia  case  the  contract  was  considered  parties  expressly  provided  for  cases  of 

to  be  suspended  until  the  embargo  was  interference  with  the  contract  by  poli- 

removed.     See  also  Scott  v.  Libbey^  2  tical  circumstances. 

Johns  (American)  Rep.  336.    In  Pti/-  (d)  Toutettg  v.  Hubbard,  3 B.&  P.  291. 
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ihe  plamtiff  was  entitled  to  judgment^  as,  assuming  that  the 
declaration  of  war  had  made  it  illegal  for  the  plaintiff  to  send 
the  goods  to  an  enemy,  it  appeared  that  they  might  have  been 
shipped  within  the  period  allowed  by  the  order  in  council  (e). 
Some  observations  in  this  case  threw  a  doubt  upon  the  general 
doctrine  that  after  a  declaration  of  war  all  trading  and  com- 
mercial intercourse  with  the  inhabitants  of  the  enemy's  country 
is  absolutely  illegal;  but  this  decision  proceeded,  as  will  be 
seen^  upon  the  ground  that  in  that  particular  case  the  perform- 
ance of  the  contract  in  question  had  been  permitted  by  the  very 
terms  of  the  declaration  of  war,  and  the  general  doctrine  men- 
tioned above  has  been,  after  full  consideration  and  argument, 
fully  sanctioned  by  the  Court  of  Exchequer  Chamber  in  a  recent 
case,  and  has  also  been  recognized  by  the  Court  of  Queen's 
Bench  in  some  cases  to  which  it  is  now  necessary  to  refer 
shortly.  In  the  first  of  these  cases  the  question  was  raised 
on  a  demurrer  in  the  Court  of  Queen's  Bench,  and  afterwards 
carried  to  the  Exchequer  Chamber  (/).  It  appeared  that  a 
ship  owned  by  the  plaintiff,  a  British  subject,  and  in  a  British 
port,  had  been  chartered  to  the  defendant,  also  a  British  sub- 
ject, to  proceed  to  Odessa,  and  there  load  a  cargo.  By  the 
charter,  certain  running  days  were  to  be  allowed  for  load- 
ing and  unloading,  and  demmrrage  was  then  to  be  paid  at  a 
fixed  daily  rate.  The  declaration  alleged  that  the  defendant 
had  made  default  in  loading,  and  had  detained  the  ship  on 
demurrage  beyond  the  laying  days.  The  plea  stated  that  after 
.  the  making  of  the  charter-party,  and  before  the  arrival  of  the 
ship  at  Odessa,  war  had  been  declared  against  Russia,  and 
that  Odessa  had  been  since  a  hostile  port  in  the  possession  of 
the  Queen's  enemies,  so  that  it  was  impossible  for  the  defendant 
to  perform  his  agreement,  without  dealing  and  trading  with  the 
Queen's  enemies.  The  replication  set  up  some  orders  in  council, 
under  which  the  plaintiff  contended  that  the  defendant  woidd 
have  been  justified  in  loading  the  vessel,  and  to  which  it  is 
not  necessary  to  refer  particularly,  as  it  was  held  both  by  the 
Court  of  Queen's  Bench  and  by  the  Exchequer  Chamber  that 
they  could  not  be  applied  to  the  particular  circumstances  dis- 
closed by  the  declaration.     Upon  this  state  of  fitcts  the  Court 

(«)  CUmontson  ▼.  Bleiting,  11  Exch.      case.    /ft.  141. 
135.    See  also  the  authorities  collected  (/)  BspoHto  v.  Bowden,  4  E.  &  B. 

•and  commented  on  in  tke  note  to  that      963 ;  7  £.  &  B.  763. 
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of  Queen's  Bench  was  of  opinion  that  the  plea  was  not  sufficient, 
since  it  did  not  show  that  it  was  impossible  for  the  defendant 
lawfully  to  perform  his  contract,  for  he  might  have  bought  a 
cargo  before  notice  of  the  declaration  of  war,  or  have  even  bought 
one  afterwards  irom  British  subjects  at  Odessa,  in  either  of  which 
cases  it  would  have  been  lawful  to  load  the  ship  after  notice  of 
the  declaration  of  war.  This  reasoning  was  not,  however, 
adopted  by  the  Court  of  Exchequer  Chamber,  which  reversed 
the  judgment  below,  and  laid  down  very  distinctly,  and  in 
accordance  with  the  older  decisions,  that  the  object  of  war, 
being  as  much  to  cripple  the  enemy's  commerce  as  to  capture 
his  property,  a  declaration  of  war  imports  a  prohibition  of  all 
commercial  intercourse  and  correspondence  with  the  inhabitants 
of  the  enemy's  country,  and  that  all  such  intercourse  is  illegal, 
except  with  the  licence  of  the  Crown  (g).  With  reference  to  the 
groimds  upon  which  the  decision  in  the  Court  below  had  been 
rested,  the  Judges  of  the  Exchequer  Chamber  were  of  opinion 
that  the  plea  was  good,  as  showing  a  dissolution  of  the  contract, 
and  an  impossibility  of  legally  performing  it,  since  the  shipment 
of  a  cargo  £rom  an  enemy's  port,  even  in  a  neutral  vessel,  was 
prima  facie  illegal,  and  if  any  peculiar  circumstances  existed^ 
which  made  such  a  shipment  legal,  it  lay  on  the  plaintiff  to 
allege  these  facts.  Another  question  of  a  similar  kind  arose  in 
the  Court  of  Queen's  Bench,  soon  afler  the  last«mentioned  case 
had  been  decided  in  that  Court,  but  before  its  decision  had  been 
reversed  in  a  Court  of  Error.  In  this  case  (A)  the  declaration 
was  framed  upon  a  charter-party  between  the  plaintiff  and  thq 
defendant,  by  which  the  defendant  agreed  to  load  a  cargo  on 
board  the  plaintiff's  ship  at  Odessa,  and  it  alleged  that  the 
defendant  has  made  default.  The  plea  stated  that  before  the 
breach  of  contract  war  had  been  declared  by  England  against 
Kussia,  and  had  since  existed,  of  which  both  the  plaintiff  and 
the  defendant  had  notice  before  any  breach;  that  both  the 
plaintiff  and  the  defendant  were  British  subjects,  and  the  ship 
was  a  British  registered  ship ;  that  Odessa  was  part  of  the 
Russian  Empire,  and  that  no  licence  from  the  Queen  could  be 
obtained  for  loading  the  ship,  and  that  the  defendant  could  not 
have  procured  a  cargo  or  loaded  thf  ship  without  trading  or  cor^ 

(g)  Esposito  V.  Bowden^  7  B.  &  B.  7^3.      this  case  after  the  trial  of  the  issue  in 
(A)  Reid  v.  Hoskint,  4  £.  &  B.  979 ;       fact,  5  £.  &  B.  729. 
6  E.  &  B.  953.    See  also  the  report  of 
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responding  with  the  enemy.  The  Court  of  Queen's  Bench  held, 
under  these  circumstances,  that  the  contract  was  dissolved  be- 
fore any  breach  of  it  by  the  defendant,  and  that  he  was  entitled 
to  judgment.  The  Coiu^  stated  that  it  was  material  that  the 
owners  of  the  ship  were  alleged  to  be  British,  (since  it  was,  on 
this  account,  the  duty  of  the  captain  to  make  his  escape  from 
Odessa  as  soon  as  he  heard  of  the  declaration  of  war,)  and  it 
distinguished  this  case  from  the  earlier  decision,  on  the  groimd 
that  the  plea  contained  an  averment  negativing  the  supposition 
that  the  defendant,  before  the  declaration  of  war,  could  have 
provided  a  cargo  from  Bussian  subjects,  or,  after  the  declaration 
of  war,  could  have  loaded  the  vessel  without  trading  with  the 
enemy;  an  averment  which,  as  we  have  seen,  was  not  (ac- 
cording to  the  view  afterwards  taken  by  the  Exchequer  Cham- 
ber (i)  )  in  any  way  necessary.  Another  recent  case  in  the 
Court  of  Queen's  Bench  gave  rise  to  some  questions  relating 
to  this  subject.  In  this  case  (A)  the  defendant  contracted  with 
the  plaintiflF,  by  charter-party,  to  load  on  board  a  ship  of  the 
plaintiff  a  cargo,  at  Odessa,  at  a  certain  rate  of  freight.  The 
plaintiff's  ship  was  to  proceed  from  a  British  port  to  Constan- 
tinople, and  thence  to  Odessa,  and  it  was  agreed  that  if  befbrc 
the  ship  arrived  at  Constantinople  "war  had  commenced," 
the  cargo  was  to  be  loaded  at  a  reduced  rate.  It  appeared 
that,  in  fact,  before  the  ship  had  arrived  at  Constantinople 
war  had  been  declared  between  Russia  and  Turkey,  but  not 
between  England  and  Russia.  The  Court  held,  under  these  cir- 
cumstances, that  the  contingency  contemplated  by  the  charter- 
party  was  war  between  Russia,  the  state  in  possession  of  the  port 
of  loading,  and  England,  and  this  not  having  occurred  before  the 
arrival  of  the  ship  at  Constantinople,  that  the  contingency  upon 
which  the  freight  was  to  be  reduced  had  not  happened.  In  the 
same  case  it  appeared  that  another  charter-party  had  been  en- 
tered into  between  the  same  parties,  by  which  the  defendant  had 
agreed  to  load  another  ship  of  the  plaintiff  at  Odessa.  To  a 
declaration  complaining  that  the  defendant  had  not  loaded  the 
vessel,  and  alleging  that  the  ship  had  waited  at  Odessa  during 
some  of  the  laying  days,  and  that  then  the  defendant  had  dis- 
pensed with  her  remaining  for  the  residue  of  them,  and  requested 

(0  See  the  judgment  in  Esposito  v.      6  £.  &  B.  958.    See  also  Barrick  v. 
Bowden,  7  E.  &  B.  763.  Buba,  2  C.  B.,  N.  S.  563. 

(it)  Jvery  v.  Bowden,  5  E.  &  B.  714 ; 
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her  to  depart,  it  was  pleaded,  among  other  pleas,  that  before  the 
causes  of  action  accrued  war  had  been  declared  between  Eng- 
land and  Kussia,  whereby  the  performance  of  the  agreement 
had  been  prevented,  and  the  contract  had  been  rescinded.  It 
appeared  on  the  evidence,  that  before  the  declaration  of  war  the 
agent  of  the  defendant  at  Odessa  had  repeatedly  told  the  master 
that  there  was  no  cargo  for  the  ship,  and  that  she  had  better  go 
away,  but  it  was  also  proved  that  the  master  continued  to  require 
a  cargo  until  the  time  at  which  the  declaration  of  war  between 
England  and  Russia  had  been  known  at  Odessa,  which  time  was 
before  the  expiration  of  the  ship's  laying  days.  Upon  these  facts 
the  Court  held  that  the  plea  was  proved,  that  there  was  no 
evidence  that  the  defendant  had  broken  the  charter-party  by 
absolutely  refusing  to  provide  a  cargo,  and  that  even  if  the  lan- 
guage used  by  the  agent  of  the  defendant  had  been  stronger, 
this  could  not  have  been  treated  as  a  renunciation  of  the 
contract  by  the  defendant,  after  the  captain  had  continued,  up 
to  the  declaration  of  war,  to  insist  upon  a  cargo  in  fulfilment  of 
the  charter-party.  And  the  principles  upon  which  the  latter 
portion  of  this  decision  proceeded  were  acted  upon  by  the  Court 
in  a  later  case  {I).  It  must  be  observed,  however,  that  it  has 
been  distinctly  laid  down  in  a  recent  case,  that  where  there  is 
an  explicit  renunciation  of  a  contract  by  the  person  bound 
to  perform  it,  and  this  declaration  is  accepted  by  the  other 
contracting  party  as  a  breach  of  the  contract,  a  cause  of  action 
immediately  arises,  even  although  the  time  for  performance 
may  not  have  arrived  (wi). 

Where,  owing  to  the  prevalence  of  an  infectious  disease  at  the 
port  of  discharge,  all  public  communication  ^ith  the  shore 
became  unlawful  and  impracticable,  it  was  held  that  the  loss 
must  fall  on  the  freighter,  and  that  he  was  liable  in  damages  for 
not  performing  his  contract  (w).  But  where  by  the  charter-party 
a  certain  number  of  running  days  were  to  be  allowed  to  the 
merchant  for  loading  the  vessel,  and  also  ten  days  over  and  above 
on  demurrage  at  a  certain  rate,  and  the  vessel  was  frozen  in 
during  the  progress  of  the  loading,  and  detained  by  the  ice  a 
considerable  time  after  the  loading  was  completed,  it  was  held 

(0  Reid  V.  ffoskint,  5  E.  &  B.  729.  (n)  See  Barker  v.  Hodgson,  8  M.  &  8. 

(m)  The  Danube  and  Black  Sea  Rail-  270,   and  the  pleadings  in  that  case, 

way  Ctmpanyv,  XenoSf  11  C.  B.,  N.  S.  The  French  law  is  otherwise.    Ency- 

152;  &  C.inCam.  Scacc.  81  L.J.,C.  P.  clop6die  du  Droit,  vol.3,  p.  617,  tit. 

284.  Charte  Partie. 
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By  blockade. 


that  the  freighter  was  only  bound  to  pay  demurrage  during  the 
time  of  loading,  and  that  as  the  subsequent  detention  was  not 
by  any  feult  of  his  he  was  not  responsible  for  it(o).  In 
another  case  it  was  held  that  a  shipowner  was  not  discharged  from 
his  liability  to  complete  the  voyage,  and  to  take  his  ship  to  a 
port  up  the  Danube  at  which  it  was  by  the  charter-party  agreed 
that  a  cargo  should  be  laden,  by  reason  of  a  want  of  water  at 
the  mouth  of  the  river  which  lasted  two  months,  even  although 
the  charter  provided  that  the  ship  should  proceed  to  the  port  of 
loading,  *'or  as  near  thereunto  as  she  might  safely  get,'*  and 
contained  the  ordinary  exception  as  to  perils  of  the  seas ;  and 
although  it  also  appeared  that  it  would  not  have  been  safe  for 
the  ship  to  lie  diuing  the  latter  of  the  two  months  off  the  mouth 
of  the  Danube  (/?)• 

Questions  have  also  arisen  as  to  the  effect  on  the  contract  of 
affi*eightment  of  a  blockade.  It  is  illegal  to  attempt  to  enter  i^ 
blockaded  port  in  violation  of  the  blockade ;  and,  after  a  public 
notification  of  it,  the  act  of  sailing  to  that  port,  with  the  inten- 
tion of  violating  the  blockade,  is  in  itself  illegal  (q).  And  it  is 
now  well  settled,  that  in  cases  of  violation  of  blockade  the  master 
must  be  treated  as  the  agent  of  the  owner  of  the  cargo^  as  well 
as  of  the  ship,  and  that  consequently  the  cargo  owners  cannot 
protect  their  property  from  capture  in  respect  of  the  violation  of 
p.  blockade,  by  showing  that  they  were  wholly  innocent  of  th^ 
intention  to  violate  it  (r).  This  rule  is  not  applicable  exclusively 
to  neutrals,  but  applies  with  equal  force  to  all  persons  attempting 
to  violate  a  blockade,  although  they  may  be  subjects  or  allies  of 
the  country  which  has  established  it  («).  Where  a  public  notice 
of  a  blockade  has  been  given  to  the  Government  of  a  countryi 
all  parties  contracting  there  must  be  taken  to  have  entered  into 
their  contracts  with  an  equal  knowledge  of  its  existence ;  any 
difficulty  or  impediment  caused  by  the  blockade  cannot,  there-r 
fore,  be  set  up  as  a  dissolution  of  the  contracts,  or  as  an  excuse 
for  their  non-performance  (0- 


(o)  PHngle  V.  MolUti,  6  M.  &  W.  80. 

(/>)  Schilizzi  ▼.  Derry,  4  E.  &  B.  878. 
See  also  Kearon  v.  Pearson,  7  H.  &  N. 
386;  Parker  v.  WMow,  7  R.  &  B.  942 ; 
and  Ba9t\fell  v.  Lloyd,  1  H.  &  C.  388. 

(f)  Tfte  Neptunus,  2  Rob.  110.  See 
also  the  judgments  in  The  Tutela,  6  Rob. 
]  80,  and  Naylor  v.  Taylor,  9  B.  &  C. 
723.  A  ship  which  has  entered  a  block- 
aded port  before  the  blockade  is  entitled 


to  come  out  again.  See  as  to  this,  and 
as  to  the  general  principles  regulating 
the  law  of  blockade,  the  judgment  of 
tlie  Privy  Council  in  Cremidi  v.  Potvell, 
11  M00.P.C.  C.  88. 

(r)  Baltazzi  v.  Ryder,  12  Moo.  P.C.  C. 
168. 

(*)  Jb, 

(0  The  Adelaide,  2  Rob.  Ill,  note  (a); 
Madciros  v.  UiU,  8  Bing.  231. 
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Where  the  port  of  destination  is  blockaded,  the  master  is  not 
nnder  ordinary  circumstances  bound  to  proceed  and  to  endeavour 
to  perform  the  terms  of  a  charter-party  which  was  entered  into 
before  he  had  any  knowledge  of  the  blockade  (u).  And  a  well- 
founded  fear  of  capture  may  justify  a  master  in  re&sing  to  leave 
a  port  and  perform  a  contract  previously  entered  into  (or). 

The  shipowner's  contract  is  not  dissolved,  nor  is  it  any  excuse 
for  its  non-performance,  that  the  delivery  of  the  goods  to  the 
consignee  is  prevented  by  their  wrongful  seizure  by  Custom 
House  officers  (y).  But  where  a  ship  is,  by  a  charter-party,  to 
proceed  to  "  a  safe  port ''  to  be  named  by  the  charterers,  they 
are  not  entitled  to  name  a  port,  by  nature  safe,  but  then  closed 
by  the  local  Government,  so  that  any  vessel  entering  it  with- 
out a  permit,  would  be  liable  to  confiscation  {z)» 

Having  considered  the  principal  rules  by  which  the  contract  Ordinary  re- 
of  charter-party  is  governed,  it  will  be  convenient  to  mention  ^^" 
shortly  the  ordinary  remedies  for  any  breach  of  this  contract,  and 
the  proper  parties  to  sue  and  be  sued  in  respect  of  it,  postponing 
the  subject  of  freight  to  a  later  part  of  this  Chapter. 

The  proper  remedy  upon  a  charter-party,  if  it  be  under  seal, 
is  an  action  of  covenant,  or  of  debt.  If  it  be  not  under  seal  the 
action  should  be  on  promises  (a).  But,  generally  speaking, 
(usumptU  will  not  lie  where  there  is  a  higher  remedy  in  respect 
of  the  same  cause  of  action*  Thus,  the  ordinary  remedy  of  the 
owners  in  assumpsit  for  freight  was  held  to  be  lost,  where  the 
master  had,  as  Iheir  agent,  entered  into  a  charter-party  under 
seal  (6).  And  it  was  held  that  an  action  on  promises  could  not 
be  maintained  by  the  fi*eighters  on  the  bills  of  lading  where  the 
shipowners  had  also  contracted  with  them  by  charter-party  under 
seal  (c). 


(«)  Bee  the  Judgment  of  Sir  W.  Scott 
in  Th9  TutelOf  6  Rob.  181.  In  America 
it  has  been  held,  that  by  a  blockade  of 
the  port  of  discbarge,  or  an  interdiction 
of  commerce  with  it  after  the  com- 
mencement of  the  yoyage,  the  contract 
of  charter-party  is  dissolved.  See 
Scott  Y.  Libhey,  2  Johns  (American)  Rep. 
836 ;  and  see  also,  as  to  the  law  of 
blockade,  The  FrancU  Lin,  10  Moore, 
87  t  The  Johaima  MaHa^  ib,  70. 

(x)  PoU  V.  Cetovieh,  9  C.  B.,  N.  S. 
430. 

(y)  Goiling  T.  Higghu,  I  Camp.  4{)1 ; 


Spenee  T.  Chodwick,  10  Q.  B.  517;  and 
see  also,  as  to  the  effect  on  the  contract 
of  the  interference  of  the  agents  of  the 
English  government  at  a  foreign  port, 
Evans  v.  Hutton,  4  M.  &  Gr.  954. 

(s)  Ogden  v.  Graham,  1  B.  &  S.  773. 

(a)  Since  the  Common  Law  PrO'* 
cedure  Act,  1852  (15  &  16  Vict^  c.  76), 
no  form  of  action  need  be  mentioned  in 
the  writ,  and  all  distinctions,  save  sub- 
stantial ones,  between  the  different 
forms  of  action,  have  ceased  to  exist. 

(6)  Shack  V.  Anthony,  1  M.  &  S.  573. 

(c)  Hunter  v.  Printep,  10  East,  378, 
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CONTRACT  OF  AFFREIGHTMENT 


Wtere  the  performance  of  the  terms  of  a  contract  which  is 
not  in  the  form  of  a  bond  is  secured  by  a  penalty,  the  general 
rule  is  that  damages  beyond  the  penalty  may  be  recovered  (rf). 


Parties  to  sue 
and  be  sued. 


In  cases  of 
agency. 


Charter-parties  are  very  frequently  executed  by  agents.  Where 
they  are  not  under  seal  the  ordinary  rules  as  to  the  parties  to 
sue  and  be  sued  on  such  contracts  are  applicable* 

Where  no  difficulty  is  created  by  any  special  description  of 
the  parties  in  the  contract,  and  it  is  made  in  the  name  of  a  per^ 
son  who  is  really  an  agent,  evidence  is  admissible,  even  although 
he  is  not  described  as  an  agent,  to  show  the  existence  of  the 
agency,  so  as  to  give  the  benefit  of  the  contract  to  the  unnamed 
principal,  or  to  charge  him  with  the  liability  on  it ;  but  the 
agent  cannot  get  rid  of  his  liability  on  a  contract  which  he  has 
executed  in  this  form,  by  showing  that  he  was  merely  an  agent 
in  the  transaction  (e).  And  where  in  a  charter-party  an  agent 
described  himself  as  "  owner  of  the  ship,"  it  was  held  that  the 
real  principal  could  not  sue  upon  it(/).  But  where  the  real 
principal  described  himself  in  the  charter-party  as  an  agent,  and 
there  was  a  stipulation  that  he  was  not  to  be  personally  liable, 
it  was  held  that  he  might  sue  as  principal,  and  that  this  sti- 
pulation only  applied  to  him  in  his  description  or  character  of 
agent  (^).  In  a  case  in  which  a  person  was  described  in 
a  charter-party  as  an  agent,  but  signed  it  without  any  quali- 
fication, it  was  held  that  he  was  personally  liable  (A).  Where  a 
charter-party,  mentioning  demurrage,  was  made  between  the 
Bhipowners  and  an  agent  for  the  freighters  (no  principal  being 
named),  and  at  the  end  of  the  charter  it  was  stated  that  "  the 
charter  being  concluded  by  A.  B.  (the  agent)  for  another 
party,  the  liability  of  the  former  in  every  respect,  and  as  to 
all  matters  and  things,  as  well  before  as  after  the  shipping 
of  the  said  cargo,  shall  cease  as  soon  as  they  have  shipped 
the  cargo ; "  it  was  held,  that  no  action  could  be  brought  against 
the  agent  for  demurrage  at  the  port  of  discharge  (i). 


Where  con- 
tract not  un« 
der  seal. 


If  a  person,  who  has  in  fact  no  interest  as  principal,  professes 
to  act  as  agent  for  another,  but  without  authority,  and  executes 


(d)  Winter  v.  Trimmer,  1  W.  Bl.  395 ; 

irarrisony,  Wright,  13  East,  343;  May^ 

lam  V.  Norris,  1  C.  B.  244. 

(«)  Higgine  v.  Senior,  8  M.  &  W.  83  K 
(/)  Humble  v.  Hunter,  12  Q.B.310. 


{g)  Sckmalz  y.  Avery,  16  Q.  B.  655, 
(h)  Parker  v.  Winlow,  7  E.  fit  B.942. 
(t)  Ogtesby  v.  Yglesias,  E.,  B.  &  E. 

930.     See  also   Milvain   v.  Perez,   30 

L.  J.,  Q.  B.  91. 
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a  contract  in  the  name  of  that  other  person^  putting  the  name 
of  the  latter  to  the  instrument  and  adding  his  own  name  as  agent 
for  the  alleged  principal^  he  cannot  be  treated  as  a  party  to  the 
contract  or  be  sued  upon  it  unless  he  can  be  shown  to  be  the 
real  principal ;  the  only  remedy  against  him  is  an  action  for 
falsely  assuming  to  act  as  agent  {k).  But  in  this  case^  as  also  in 
the  case  of  a  person  describing  himself  in  a  written  instrument 
as  the  agent  of  an  unnamed  principal^  it  is  competent  for  the 
party  with  whom  he  contracts  to  show  that  although  described 
as  agent  he  is  in  fact  the  principal^  and  liable  as  such  (Z).  Where 
a  person  signs  a  contract  in  his  own  name^  he  is  prima  facie  a 
contracting  party,  and  to  prevent  this  liability  from  attaching  it 
must  appear  clearly  from  the  other  portions  of  the  agreement 
that  he  did  not  intend  to  act  as  a  principal  (m);  but  where  a 
contract  describes  a  person  as  making  it  as  agent  on  behalf  of  a 
named  principal,  the  party  so  making  the  contract  is  not  per- 
sonally liable  on  the  contract,  whether  the  principal  be  resident 
in  England  or  abroad  (n).  But  he  may  be,  and  often  will  be,  liable 
on  the  implied  promise  that  he  is  what  he  represents  himself  to 
be,  namely,  an  agent  having  authority  to  contract  as  agent  (o). 
In  all  these  cases  the  question  depends  upon  the  intention  of 
the  parties  as  discoverable  from  the  contract  itself  (j?).  Where 
a  charter-party  was  entered  into  by  merchants  in  London,  who 
were  mentioned  in  the  body  of  the  charter  as  if  they  were  con- 
tracting pajiies,  and  they  signed  the  charter  "  by  authority  of 
and  as  agents  for"  a  merchant  at  Memel,  it  held  that  they 
were,  notwithstanding,  personally  liable  on  the  contract  ( j). 

In  a  later  case,  a  question  arose  upon  a  plea  setting  up^  as  an 
equitable  defence,  the  following  facts  to  a  declaration  on  a 
charter-party  complaining  of  a  refrisal  to  load  a  cargo.     The 


{k)  Jenkins  v.  Hutchinson,  13  Q.  6. 
744 ;  see  also  on  this  point  the  earlier 
cases  of  Jones  v.  Doumman,  4  Q.  B.  285, 
note  (a)  ;  Doumman  v.  Williams,  7  Q.  B. 
108 ;  and  Story  on  Agency,  s.  264. 

(/)  Carr  y.  Jackson,  7  Exch.  882. 

(m)  Cooke  v.  Wilson,  1  C.  B.,  N.  S. 
153. 

(n)  Green  v.  Kopke,  18  C.  B.  549; 
Mahony  v.  Kekule,  14  C.  B.  890 ;  Des- 
landes  ▼.  Gregory,  29  L.  J.,  Q.  B.  93, 
affirmed  Cam.  Scacc.  30  L.  J.,  Q.  B. 
80.  The  fact,  in  these  cases,  that  the 
principal  is  a  foreigner  is  not,  however, 
to  be  thrown  entirely  out  of  considera- 
tion. See  the  judgment  in  Lennard  v. 
/ZoMiuon,  5  £.  &  B.  125. 

(o)  CoiUn  V.  Wright,  7  £.  &  B.  801 ; 


8  ih.  647 ;  Randell  v.  Trimen,  18  C.  B. 
786. 

(p)  See  the  cases  cited  ip  note  (n). 
See  also,  as  to  when  agents  are  person- 
ally liable  on  contracts,  Lewis  y.  Nichol- 
son, 18  Q.  B.  503,  Tanner  v.  Christian, 
4  E.  &  B.  591  ;  and  Parker  v.  Winlow, 
7  E.  &  B.  942.  The  rule  with  respect 
to  the  liability  of  an  agent  on  a  bill  of 
exchange  is  more  unfavourable  to  the 
agent  than  in  ordinary  cases,  for  he 
must  expressly  state  that  he  acts  only 
as  agent,  in  order  to  protect  himself. 
See  Mare  v.  Charles,  5  E.  &  B.  978,  and 
the  judgment  of  the  Exchequer  Cham- 
her  in  Lindut  v.  Melrose,  8  H.  &  N. 
182. 

(q)  Lennard  v.  Rohinsony  ubi  supra. 
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plea  stated  that  the  defendants  had  entered  into  the  chartef 
Bolelj  as  agents  for  A.  B.  and  Co. ;  that  before  they  signed  the 
charter^  it  was  agreed  and  understood  between  them  and  the 
plaintiffs,  that  thej  were  only  to  sign  as  such  agents,  so  as  to 
bind  A.  B.  and  Co.,  and  not  to  make  themselves  liable  as 
principals,  and  that  they  signed  in  the  following  manner  :•— 
**  For  A.  B.  and  Co.,  of  Messina,  H.  and  Co.  (the  defendants), 
agents."  The  plea  further  stated,  that  the  defendants  and  the 
plaintifib  bond  fide  believed  at  the  time  of  signing  the  charter, 
that  the  defendants  would  not  be  liable  personally  on  it,  notwith* 
standing  that  it  professed  in  the  body  of  it  to  be  made  by  the 
defendants  as  merchants  and  freighters ;  that  the  defendants  had 
power  to  bind  their  principals,  and  that  the  latter  were  bound 
by  the  charter ;  and  that  the  plaintiffs  were  inequitably  taking 
advantage  of  the  mistake  in  drawing  up  the  charter,  contrary 
to  the  real  intention  of  the  parties.  This  plea  was  held  by  the 
Court  of  Exchequer  to  show  a  good  equitable  defence,  and  the 
judgment  was  afterwards  affirmed  in  the  Exchequer  Chamber  (r)« 


Where  con- 
tract by  deed. 


Where  the  contract  is  under  seal  different  principles  are  ap- 
plicable. An  agent  cannot  bind  his  principal  by  deed  unless  he 
is  authorused  by  deed  to  do  so  («)•  And  it  is  an  established 
rule,  that  an  act  done  under  an  authority  under  seal  must  be 
done  in  the  name  of  the  principal,  and  not  in  ihe  name  of  the 
agent  No  particular  form  of  words  is,  however,  necessary,  so 
long  as  the  act  is  done  in  the  name  of  the  principal  (t).  It  is 
also  a  rule  that  if  a  deed  be  inter  partesy  that  is  to  say,  if  it 
show  on  the  &ce  of  it  expressly  who  are  the  parties  to  it  (as 
**  between  A.  of  the  one  part,  and  B.  of  the  other  part")  no 
person  not  a  party  to  it  can  sue  on  it,  even  although  it  appears 
to  have  been  made  for  his  advantage  and  contains  an  express 
covenant  with  him  (w).  This  rule  does  not,  however,  interfere 
with  the 'liability  of  a  person  who  has  executed  a  deed  contain- 
ing a  covenant  by  him,  although  he  be  not  named  therein  as  a 
party  {x) ;  nor  does  it  apply  to  agreements  tkot  under  seal  (y). ^ 


(r)  Wake  V.  Harrop,  6  H.  &  N.  768; 
S,  C.  in  Cam.  Scacc.  1  H.  &  C.  202. 
Some  of  the  judges  were  of  opinion  that 
the  plea  disclosed  a  good  defence  even 
at  law. 

(«)  Hor$ky  v.  Rusk,  cited  7  T.  R. 
209. 

(0  Combe*s  Ca»e,  9  Rep.  79  i  Wilkt 
▼.  Back,  2  East,  144. 

(n)  2  Inft.  §79 ;  2  Roll.  Ab.  Faits, 


F.  1 :  Berkeley  t.  Hardy,  5  B.  &  C.  S66 ; 
and  see  the  judgment  in  BueheU  v. 
Beavan,  1  Bing.  N.  C.  120.  This  rule  is 
now  subject  to  the  limitationi  unim- 
portant so  far  as  relates  to  the  mattert 
mentioned  in  the  text,  introduced  by 
the  8  &  9  Vict.  c.  106,  s.  6. 

(«)  Salter  y.  Kidgly,  Carth.  76 ;  iS:  C 
Holt's  R.  210. 

(y)  Beekkam  v.  Drake^  9  M.  &  W.  79. 
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No  action  lies  against  the  shipowners  on  a  charter-party  under 
seal  executed  by  the  master  only ;  but  the  liability  of  the  owners 
in  respect  of  their  general  duties  is  not  affected  by  the  master 
having  entered  into  a  contract  of  this  nature ;  they  continue 
liable  in  assumpsit,  or  in  case,  for  the  breach  of  any  duties  which 
are  not  inconsistent  with  the  stipulations  of  the  charter-party. 
And  this  rule  applies  even  although  the  master  who  executed 
the  deed  happens  to  be  a  part  owner  also^  if  this  fact  does 
not  appear  on  the  charter-party^  and  is  not  known  to  the 
freighters  {z). 

It  must  be  recollected  that  neither  in  the  case  of  deeds^  nor  in 
that  of  contracts  not  under  seal,  could  there,  by  the  common  law, 
be  a  transfer  of  the  contract  so  as  to  give  a  right  of  action  in  the 
name  of  the  transferee  (a).  A  statutory  exception  to  this  rule 
has  been  introduced  in  the  case  of  bills  of  lading  by  the  18  & 
19  Vict.  c.  Ill,  and  will  be  presently  considered. 

We  hav^  already  seen  that  the  master  has  a  special  property  Right  of  mat* 
in  the  vessel  and  may  sue  in  his  own  name  for  freight  on  a  con-   "  ^  "*" 
tract  to  which  he  is  a  party  (J). 

Reserving  the  questions  relating  directly  to  the  payment  of 
freight  to  a  later  part  of  this  Chapter,  we  proceed  to  consider, 
secondly,  the  contrctctfor  the  carriage  of  goods  in  a  general  ship,  Convetancs 
and  the  ordinary  rights  and  liabilities  resulting  from  it,  ^'  °°  erVl* 

Where  a  ship  is  not  chartered  wholly  to  one  person,  but  the  buip. 
owners  offer  her  generally  to  carry  the  goods  of  any  merchants 
who  may  choose  to  employ  her,  or  where,  if  chartered  to  one 
merchant,  he  offers  her  to  several  sub-freighters  for  the  convey- 
ance of  their  goods,  she  is  called  a  general  ship.  In  these  cases 
the  contract  entered  into  by  and  with  the  owners,  or  the  master 
on  their  behalf,  is  evidenced  by  the  bill  of  lading  (c). 


(i)  LeslU  V.  mUoH,  8  B.  &  B.  171. 

(a)  Splidt  V.  BowUt,  10  East,  279 ; 
Moores  v.  Hopper,  2  N.  R.  411. 

(ft)  yfnie,  p.  82;  Shields  v.  Davit,  6 
Taunt.  65. 

(c)  The  charterers  are  not  bound,  In 
the  absence  of  custom  or  express  con- 
tract, to  hand  over  to  the  shipowners 
copies  of  the  bills  of  lading  of  the  goods 
put  on  board.  Dutton  v.  Powlee,  2  B. 
&  S.  174;  S.  C.  in  Cam.  Scacc.  ib.  191. 
Cases  may  arise  in  which,  owing  to  the 


nature  of  the  charter-party,  the  knastet 
in  signing  the  bills  of  lading  may  act 
only  as  agent  for  the  charterers,  and  not 
as  agent  for  the  shipowner.  In  such  a 
case  the  shipowner  would  have  no  right 
to  sue  for  the  bill  of  lading  freight. 
Marquand  v.  Banner,  6  E.  &  B.  232, 
was  considered  by  the  Court  of  Queen's 
Bench  to  be  a  case  of  this  kind.  It  may, 
however,  be  doubted,  whether  this  deci- 
sion would  have  been  upheld,  if  the  ques* 
tion  had  been  taken  to  a  Cottrt  of  Error. 
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Bill  of 

LADING. 

Genera]  nature 
of  contract. 


This  is  a  document  whicli  is  signed  and  deKvered  by  the 
master  to  the  shippers  on  the  goods  being  shipped.  In  prac- 
tice when  goods  are  shipped  an  acknowledgment  is  given  by 
the  mate  known  as  the  *^  mate's  receipt."  This  is  afterwards 
exchanged  by  the  captain  or  the  broker  of  the  ship  for  the  bill  of 
lading.  Several  parts,  that  is  to  say,  copies  of  the  bUl  of  lading, 
are  commonly  made  out ;  one  or  more  of  these  is  sent  by  the 
shipper  of  the  goods  to  the  person  for  whom  they  are  intended, 
one  is  retained  by  the  shipper  himself,  and  another  is  kept  by 
the  master  for  his  own  guidance. 

The  following  is  the  usual  form  of  a  bill  of  lading  (d) : — 
Shipped  in  good  order  and  well  conditioned  by  [-4.  B. 
merchant]  in  and  upon  the  good  ship  called  \_TTie  Good 
Intent]  whereof  [C  D.]  is  master  for  this  present  voyage 
and  now  riding  at  anchor  in  the  [^Port  of  Southampton] 
and  bound  to  [  Cadiz  in  Spain  twenty  cases  of  hardware  and 
fifty  bales  of  cotton  goods]  being  marked  and  numbered  as 
in  the  margin  and  are  to  be  delivered  in  the  like  good  order 
and  well  conditioned  at  the  aforesaid  port  [of  Cadiz]  the 
act  of  Gody  the  Queen's  enemies ^  fire  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation  of 
whatever  kind  or  nature  soever  excepted  unto  [-B.  F.  mer- 
chant] or  to  his  assigns  he  or  they  paying  freight  for  the 

said  goods per  case  and per  bale  freight  with 

primage  and  average  accustomed.     In  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  [^»«] 
bills  of  lading  all  of  this  tenor  and  date  one  of  which  bills 
being  accomplished  the  others  to  stand  void. 
Dated  at  Southampton  the day  of • 


Stamps. 


Every  bill  of  lading  for  any  goods,  merchandize  or  effects  to 


See  also  the  observations  on  this  case 
in  GilkUon  v.  Middleton,  2  C.  B.,  N.  S. 
153—155;  and  Kirchner  ▼.  Venu9,  12 
Moo.  P.  C.  C.  361. 

{d)  The  fonn  given  in  the  text  is  that 
which  is  now  ordinarily  used  on  the 
shipment  of  goods  in  sailing  vessels. 
In  some  bills  of  lading,  however,  a  fur- 
ther limitation  of  the  shipowner's  lia- 
bility is  added  by  inserting  among  the 
exceptions  "  restraint*  of  princes  or 
rulers,"  In  the  case  of  steam  vessels, 
it  is  now  also  usual  to  add  to  the  ex- 
ceptions the  words  *'  accidents  from  ma' 


chinery,  boilers,  steam."  The  bills  of 
lading  used  by  the  Peninsular  and  Ori- 
ental Steam  Navigation  Company  ex- 
cept  also  **  detentions  consequent  upon 
the  conveyance  qf  her  Majesty's  mails»** 
and  contain  a  provision  that  the  com- 
pany will  not  be  answerable  for  leakage 
or  breakage.  See,  as  to  such  a  provi- 
sion, Phillips  V.  Clark,  2  C.  B.,  N.  S. 
156.  The  form  of  a  French  bill  of  lad- 
ing (Connaiseement),  and  the  law  relat- 
ing  to  it,  will  be  found  in  the  Code  de 
Commerce,  Arts.  281  to  285. 
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be  exported  or  carried  coastwise  is  liable  to  a  sixpenny  stamp  («) ; 
and  any  person  who  makes  or.  signs  any  bill  of  lading  engrossed^ 
printed^  or  written,  or  partly  engrossed  or  written  and  partly 
printed  upon  vellum,  parchment,  or  paper  not  properly  stamped, 
is  liable  to  forfeit  50/.  (/). 

The  rules  of  construction,  which  have  been  already  mentioned.  Construction 
with  reference  to  charter-parties  are  also  applicable  to  bills  of  ®' *^»**"**^ 
lading  (g) ;  but  there  are  some  peculiarities  about  this  contract 
which  must  be  mentioned  in  detaiL 


The  bill  of  lading  is  by  the  mercantile  law  a  negotiable  in-  Effect  of  in- 
strument, and  by  its  indorsement  the  property  in  the  goods  to  ^<>"«™«"*^ 
which  it  relates  mav  be  transferred,  whether  the  indorsement  is 
to  a  particular  person,  or  in  blank  and  accompanied  by  a  deli- 
very to  the  party  to  whom  it  is  intended  to  pass  the  property  (A). 
The  actual  holder  of  a  bill  of  lading  may  also,  although  this  is 
at  variance  with  the  general  principles  of  law,  transfer  by  in- 
dorsement a  greater  right  than  he  himself  has;  and  an  insolvent 
vendee  may  defeat  by  a  IxmSi  fide  indorsement  the  right  of  the 
unpaid  vendor  to  stop  the  goods  in  truTisitu  (i). 

The  important  questions  which  arise  as  to  the  effect  of  the 
indorsement  of  biUs  of  lading  upon  the  rights  of  the  vendor  and 
vendee  of  goods  will  be  considered  in  a  later  part  of  this  Chap- 
ter (A).  It  is  only  necessary  to  add  here,  in  describing  the 
general  character  of  the  contract,  that  although  formerly  a  bill 
of  lading  was  not  negotiable  in  the  sense  in  which  a  bill  of  ex- 
change is  negotiable,  since  the  indorsee  could  not  maintain  an 
action  upon  it  in  his  own  name(/),  a  material  alteration  has 
been  made  in  this  respect  by  a  modem  statute  (the  18  &  19  Under  the  18 
Vict.  c.  Ill)  (im),  which  provides,  that  every  consignee  of  goods  ^^  m^  ^^ 
named  in  a  biU  of  lading,  and  every  indorsee  of  a  bill  of  lading 


(0  5  &  6  Vict  c.  79,  Schedule.  As 
to  Ireland,  see  the  6  &  6  Vict  c  82, 
8.  8i,  which  has  been  continued  from 
time  to  time.  See  the  14  &  15  Vict. 
c.  18. 

(/)  5  &  6  Vict  c  79.  s.  21. 

(g)  Jnie,  p.  230. 

(A)  See  EvanM  v.  Marietta  1  Lord 
Raym.  271 ;  Lickbarrow  v.  Moiofi,  2T.  R. 
63;  1  H.  Bl.  857;  6  East,  21,  note; 
Wright  V.  Campbell,  4  Burr.  2046 ;  Hib^ 
btrt  V.  CarUr,  1 T.  R.  745 ;  see  also  the 
notes  to  Lickbarrow  y.  Moiou,  1  Smith, 


L.  C.  729,  5th  ed. 

(t)  Lickbarrow  ▼.  Maton,  ubi  supra  ; 
and  see  the  judgment  of  Tindal,  C.  J., 
in  Jenkym  y.  llsbome,  7  M.  &  Gr.  699. 

(k)  Post,  Chap.  V 1.,  Contract  of 
Affreightment,  Part  H. 

(/)  Sanders  v  Fanzeller,  4  Q.  B.  260 ; 
Thompson  ▼.  Dominy,  14  M.  &  W.  403 ; 
Howard  v.  Shepherd,  9  C.  B.  297.  See 
also  Tindall  v.  Taylor,  24  L.  J.,Q.  B.  16. 

(m)  See  s.  1.  The  right  of  stop- 
page in  transitu  is  not  affected  by  this 
provision.    See  s.  2. 
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to  whom  the  property  in  the  goods  mentioned  in  it  passes  upon 
or  by  reason  of  the  consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject 
to  the  same  liabilities  in  respect  of  the  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with  himself 
This  statute  has  put  an  end  to  the  great  inconvenience  which 
existed  under  the  old  system  from  the  fact  that  the  beneficial 
interest  in  the  goods  and  the  rights  of  action  in  respect  of  the 
carriage  were  in  these  cases  vested  in  different  persons.  In  a 
recent  case  goods  had  been  shipped  by  the  defendant  on  board 
the  ship  of  the  plaintiff,  and  a  bill  of  lading  had  been  signed  by 
the  master,  stating  that  the  goods  had  been  shipped  by  the  de- 
fendant as  agent,  and  were  to  be  delivered  abroad  "  unto  order 
or  assigns,  he  or  they  paying  freight  for  the  goods."  The  goods 
had,  in  fact,  been  shipped  on  account  of  a  third  person,  to  whom, 
before  the  shipment,  the  shipowners  had  made  advances,  upon 
an  undertaking  that  he  would  indorse  to  them  as  seciu^ty  a  bill 
of  lading  of  the  goods,  wherein  freight  should  be  payable  by  him 
in  this  country.  The  defendant  indorsed  the  bill  of  lading  to 
the  person  on  whose  account  the  goods  had  been  shipped,  who 
indorsed  it  to  the  shipowners,  but  did  not  pay  the  freight  It 
was  held,  under  these  circumstances,  that  the  defendant  was 
liable  imder  the  bUl  of  lading  to  pay  the  freight  to  the  ship- 
owners, and  that  the  18  &  19  Vict.  c.  Ill,  did  not  vest  the 
property  in  the  goods  in  the  shipowners  or  indorsees  of  the  bill 
of  lading,  so  as  to  deprive  them  of  their  right  to  sue  the  defend- 
ant for  the  freight  (n).  It  has  been  also  held,  that  an  indorsee 
of  a  bill  of  lading,  who  has  indorsed  it  over  before  the  arrival  of 
the  vessel  and  delivery  of  the  cargo,  does  not,  under  this  statute, 
remain  liable  for  the  freight  (o). 

Ordinary  ex-         We  have  seen  that  the  contract  to  carry  the  goods  safely 
contract  *°        which  is  contained  in  the  ordinary  bill  of  lading  is  subject  to 

several  express  exceptions.  It  is  necessary  to  explain  the  mean- 
ing of  these  limitations  of  the  shipowner's  responsibility.  This 
will  appear  from  the  following  cases,  some  of  which  relate  how- 
ever to  similar  exceptions  in  contracts  of  charter-party. 

It  is  a  general  rule  in  construing  these  exceptions,  that  the 
intention  of  the  parties  as  expressed  on  the  contract  is  to  be 

(«)  Fax  V.  Noit,  6  H.  &  N.  630. 

(o)  SmurthuHiUe  v.  Wilkins,  11  C.  B.,  N.  S.  B42. 
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looked  to>  for  no  exception  (of  a  private  nature,  at  least)  which 
is  not  contained  in  the  contract  itself  can  be  engrafted  on  it  by 
implication  as  an  excuse  for  its  non-performance  (j?). 

The  first  words  of  the  ordinary  exception  are,  ^^  the  act  of  Act  of  God 
Ood  and  the  Queen's  enemies,'*^  This  is  only  the  expression  of  a  q|,  J^fg  gng. 
limitation  of  liability  which  existed  already  at  common  law  in  mies. 
the  case  of  all  common  carriers  (9).  The  meaning  of  the  first 
part  of  this  exception  is  shown  by  the  construction  which  has 
been  put  upon  the  common  law  limitation  of  the  carrier's  re- 
sponsibility. Acts  that  could  not  happen  by  the  intervention  of 
man,  such  as  storms,  tempests  and  the  like^  are  ctcts  of  God 
within  its  meaning  (r).  For  instance,  a  loss  caused  by  a  sudden 
gust  of  wind  is  covered  by  these  words  (s) ;  but  not  a  loss  by 
fire,  which,  although  caused  by  no  negligence  on  the  part  of  the 
carrier,  yet  was  not  occasioned  by  lightning  (^).  And  in  a  case, 
in  which  goods  had  been  placed  in  a  boat  which  was  towed 
by  a  steamer,  and  the  steamer  stopped  in  the  ordinary  course 
pursued  on  the  voyage,  and  the  tide  thereupon  forced  the  boat 
against  the  steamer,  so  as  to  cause  a  leak,  through  which  the 
goods  were  damaged,  it  was  considered  by  the  Court  of  Ex- 
chequer that  the  injury  did  not  arise  from  the  "  act  of  God  "  (m). 
The  words  "  the  QueerCs  enemies  "  relate,  not  to  robbers — ^for  the 
consequences  of  whose  attacks  carriers  are  liable,  unless  their 
liability  has  been  varied  by  statute,  or  express  contract — but  to 
the  subjects  of  states  at  war  with  the  British  Crown  {x\ 

• 

Where  the  ship  is  so  damaged  as  to  be  unable  to  proceed,  but  Dangers  of  the 

seas  and  navi- 
gation. 

(p)  See  the  judgment  of  Loxd  Ellen*  a  particular  statutory  protection.    See 

borough  in  Atkinson  ▼.  Ritchie^  10  East,  antet  p.  50. 

538,  and  Spence  v.  Ckodwiek,  10  Q.  B.  («)  Oakiey  v.   The  Portsmouth    antt 

517.  Ryde  Steam  Packet  Company,  ubi  supra. 

(q)  Coggs  V.  Bernard,  2  Ld.  Ra3rn).  (x)  It  is   curious  that  there  is  no 

909;  Dale  v.  Hall,   1  Wils.  281;  2'he  express  decision  upon  these  words.     It 

Proprietors  rf  the  Trent  Navigation  v.  would  seem  that  they  do  not  include 

Wood,  8  Esp.  127 ;  Laveroni  v.  Drury,  pirates.    See  MoIIoy,  B.  1,  c.  4,  s.  8. 

8  Exch.  166.  The  question  is,  however,  practically 

(r)  See  the  judgment  of  Lord  Mans-  vnimportant,  as  most  bills  of  lading 

field  in  Forward  v.  Pittard,  1  T.  R.  83.  and  charter-parties  contain  an  express 

is)  Amies    v.  Stevens,    I   Str.   128;  exception  of  loss  by  pirates  or  robbers 

Oakley    v.    The  Portsmouth   and  Ryde  by  sea ;  and  it  has  been  held,  that  such 

Steam  Packet  Company,  11  Exch.  618.  a  loss  is  covered  by  the  exception  of 

(0  Forward  v.  Pittard,  1  T.  R.  27.  penis  qf  the  seas.    See  2  Roll.  Ab.  248, 

This  case  shows  the  nature  of  the  losses  pi.  10.    As  to  the  construction  of  the 

which  are  within   the   exception.    In  word  pirates,  in  a  policy  of  insurance, 

cases  of  fire,  there  is,  in  addition  to  the  see  post,    Chap.    VIL,    Imsukamce, 

express  exception  in  the  bill  of  lading,  Part  I. 

s2 


262 


CONTEACT  OF  AFFBEIGHTMENT 


alteration  by  natural  causes  in  the  banks  of  a  navigable  river,  or 
by  the  rising  and  &Iling  of  a  vessel  with  the  tide  whilst  moored 
in  harbour  in  the  ordinary  course  of  her  voyage,  have  also  been 
held  not  to  fiJl  within  the  description  of  losses  by  sea  perils  (o). 


Robben  ani 
dangers  of  the 
roadi. 


In  a  case,  in  which  the  defendants  undertook  to  convey 
some  boxes  of  gold  dust  from  the  coast  of  the  Pacific  across  the 
Isthmus  of  Panama  to  London,  *^  the  act  of  God,  the  Queen's 
enemies,  robbers,  fire,  accidents  from  machinery,  boilers,  steam, 
dangers  of  the  sea,  roads,  and  rivers,  of  whatsoever  nature  or 
kind,  excepted,"  the  Court  held  that  the  word  *^  robbers," 
looking  at  the  other  words  with  which  it  was  associated,  and 
to  the  nature  of  the  transit,  meant  robbers  by  force,  and  that  it 
did  not  protect  the  defendants  from  liability  for  the  loss  of  one 
of  the  boxes  which  was  stolen  from  a  railway  truck  between 
Southampton  and  London.  The  Court  said  that  the  words 
"  dangers  of  roads  "  might  be  explained  by  the  context  to  refer 
to  marine  roads  where  vessels  lie  at  anchor,  but  that  even  sup- 
posing them  to  extend  to  roads  on  land,  they  could  apply  to 
such  dangers  only  as  were  immediately  caused  by  the  condition 
of  the  roads ;  such,  for  instance,  as  the  overturning  of  car- 
riages {p). 


Restraint  of 
princes. 


Another  exception  which  sometimes  occurs  in  bills  of  lading, 
but  more  usually  in  charter-parties,  is  the  *^  restraint  of  princes 
and  rulers  "  (g). 

Where  by  a  charter-party  the  master  was  bound  to  proceed 
to  St.  Petersburg,  and  there  to  load  from  the  freighter's  factor 
a  complete  cargo,  and  the  charter-party  contained  the  usual 
exception  of  ^^  restraint  of  princes  and  rulers  during  the  voyage," 
it  was  held  that,  if  this  provision  applied  at  all  as  an  excuse  for 
not  loading  a  cargo,  it  meant  an  actual  and  operative  restraint, 
and  not  merely  an  expected  and  contingent  one ;  and,  therefore, 
that  the  master  was  liable  to  the  freighter,  although  his  not 
having  loaded  a  complete  cargo  proceeded  from  a  bond  fide  and 


(o)  Thompstm  ▼.  Whitmore,  8  Taunt. 
227;  Smith  v.  Shepherd,  Abbott  on 
Ship.  883  ;  Magnus  v.  Suttetner,  1 1 
C.  B.  876. 

(p)  De  Rothschild  v.  The  Royal  Mail 
Steam  Packet  Company,  7  Exch.  734. 

(f)  As  to  the  meaning  in  a  policy  of 


insurance  of  a  warranty  of  freedom 
'*  from  all  consequences  of  hostilities, 
riots  or  commotions,*'  see  lonides  v.  The 
Universal  Marine  Insurance  Company,  14 
C.  B.,  N.  S.  269,  SLudpost,  Chap.  VII., 
InsuramcEi  Part  II. 
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well-grounded  apprehension  that  if  he  waited  any  longer  an 
embargo  would  be  laid  upon  the  ship  (r). 

In  a  case  in  the  Court  of  Queen's  Bench,  in  which  a  charter- 
party  contained,  as  is  usual,  the  words  ^'  restraint  of  princes,  &c. 
during  the  said  voyage/^  it  was  held  that  the  exception  did  not 
apply  at  the  loading  port,  but  only  during  the  voyage  («).  In  a 
later  case,  however,  which  was  in  &ct  distinguishable  from  the 
previous  decision,  the  restraint  of  the  vessel  having  occurred  at  a 
port  abroad  at  which  the  ship  might  be  considered  to  be  already 
on  her  voyage,  the  Court  of  Exchequer  dissented  from  this 
view  (<). 

Where  a  passenger  took  a  passage  ticket  from  New  York  to 
Galway  which  contained  the  following  condition,  **the  ship  will 
not  be  accountable  for  luggage,  goods,  or  other  description  of 
property,  unless  bills  of  lading  have  been  signed  therefor,"  and 
during  the  voyage  the  ship,  through  the  master's  negligence 
was  lost,  together  with  the  passengers'  luggage,  it  was  held  that 
the  shipowners  were  protected  by  the  above-mentioned  condi- 
tion from  responsibility  for  this  loss  {u)» 


Finally,  it  is  apprehended  that  even  when  the  loss  is  occa-  General  liabi. 
sioned  by  a  cause  within  any  one  of  these  excepted  perils,  the  o^er, 
shipowner  may  be  often  liable  if  there  is  gross  negligence  on  his 
part;  as,  for  instance,  if  the  ship  was  unseaworthy,  for  in  such 
cases  there  would  be  no  remedy  against  the  imderwriters,  and 
unless  the  shipowner  were  liable,  the  contract  of  carriage,  taken 
together  with  the  contract  of  insurance,  would  not  afford  a 
complete  indemnity  to  the  owner  of  the  goods  (o).  And  it  is 
clear  that  the  shipowner  is  liable  if  the  damage  to  the  goods  is 
caused  by  his  negligence,  although  there  have  been  negligence 
on  the  part  of  the  shipper,  if  the  negligence  of  the  shipowner 
is  the  causa  proxima  of  the  loss.  This  rule  was  acted  upon  in 
a  case,  in  which  a  merchant  caused  to  be  shipped  some  casks 


(r)  Mkinton  v,  Ritchie,  10  East,  580; 
S^ce  V.  Chodwick,  10  Q.  B.  617.  See 
also  Pole  V.  Cetwich,  9  C.  B^  N.  S.  480  ; 
Ogden  ▼.  Graham,  1  B.  &  S.  778  s  and 
Aubert  v.  Gray,  3  B.  &  S.  168. 

(*)  Crow  V.  FaWr,  8  Q.  B.  467. 

(0  Bruce  v.  Nicolopuh,  11  Exch.  129. 
See,  however,  Valente  v.  Gibb*,  6  C.  B., 
N.  S.  270.  In  this  case  Cockburn, 
C.  J.,  stated  that  he  was  not  disposed 
to  dissent  from  Crow  v.  Falk, 


(u)  Wilton  V,  The  Jtlantie  Royal 
Mail  Co.,  10  C.  B.,  N.  S.  458. 

(v)  This  appears  to  be  so  on  prin- 
ciple. Where  a  bill  of  lading  contained 
a  stipulation  that  the  shipowner  was 
*'  not  to  be  accountable  for  leakage  or 
breakage,*'  it  was  held  that  this  provi- 
sion did  not  exempt  him  from  liability 
for  a  loss  by  these  means,  which  arose 
from  gross  negligence.  PhUlipt  v. 
Clark,  2  C.  B.,  N.  S.  156. 
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Mintftkei  in 
GODtracL 


of  snlplmric  acid,  as  well  as  some  cambric  goods,  without 
giving  notice  to  the  shipowner  that  the  casks  contained  acid ; 
and,  owing  to  the  casks  being  placed  in  proximity  with  tibe 
other  goods,  and  the  acid  leaking,  the  cambric  was  damaged  (x). 
When,  however,  the  owners  of  a  general  ship  undertake  to 
receive  goods,  there  is  an  implied  undertaking  on  the  part  of 
the  shippers  that  they  will  not  deliver  packages  of  goods  of  a 
dangerous  nature,  which  those  employed  by  the  shipowners 
may  not,  on  inspection,  be  reasonably  expected  to  know  to  be 
of  that  nature,  without  giving  notice  (y).  And  it  is  expressly 
provided  by  the  Merchant  Shipping  Act,  1854,  that  shipowners 
need  not  carry  goods  of  a  dangerous  nature,  and  may  require 
any  package  which  they  suspect  to  contain  dangerous  goods  to 
be  opened  (z). 

It  is  important  that  the  master  should  see  that  there  are  no 
mistakes  or  erroneous  statements  introduced  into  the  bills  of 
lading.  Where  the  bill  of  lading  stated  incorrectly  that  the 
freight  had  been  paid,  it  was  held  that  the  shipowners  were 
estopped  from  claiming  it  from  the  assignees  of  the  bill  (a). 
But,  as  between  the  original  parties,  the  bill  of  lading,  like  any 
other  receipt,  may,  subject  to  the  statutory  provision  about  to 
be  mentioned,  be  shown  to  be  accidentally  incorrect  (A). 

The  master  cannot  bind  his  owners  by  a  contract  to  carry 
freight  free ;  nor  can  the  charterer  insist  on  his  signing  bills 
of  lading  expressing  a  lower  rate  of  freight  than  that  mentioned 
in  the  charter-party  (c).  The  master  has,  as  against  his  owners, 
no  authority  to  sign  bills  of  lading  for  goods  not  received  on 


{x)  AUttm  V.  Herring,  11  Exch.  822. 
The  Court  assumed  in  this  case  that  the 
shipowner  had  been  guilty  of  negli- 
gence  in  stowing  the  acid  in  proximity 
to  the  other  goods*  but  the  plea  ex- 
pressly alleged  that  there  had  been  no 
neglect  on  the  part  of  the  shipowner  in 
this  respect,  and  it  is  difficult  to  see 
that  there  was  in  fact  any  neglect,  see- 
ing that  he  was  ignorant,  owing  to  the 
wrongful  act  of  the  goods  owner,  of  the 
nature  of  the  contents  of  the  cadu. 

{y)  See  the  judgments  of  Lord  Camp* 
bell,  C.  J.,  and  Mr.  Justice  Wightman, 
in  Bratt  v.  Maitland,  6  E.  &  B.  470. 
Mr.  Justice  Crompton  thought  that  the 
duty  of  the  shipper  did  not  extend  be- 
yond an  obligation  to  take  proper  care 
not  to  deliver  dangerous  goods  without 


notice.  See  also  Hutehinwn  v.  Otdon, 
6  C  B.,  N.  S.  H9  ;  and  Farrani  ▼. 
Samet,  11  C.  B.,  N.  S.  553. 

(i)  See  the  M.  S.  Act,  1854,  s.  829, 
and  the  M.  S.  A.  Amendment  Act,  1862, 
8.88. 

(a)  Howard  v.  Tucker,  1  B.  &  Ad. 
712;  Oledttanes  v.  Allen,  12  C.  B.  202. 
See  a  good  plea  to  an  action  on  a  char- 
ter-party, that  by  a  mistake  persons  who 
were  agents  merely  had  been  described 
as  principals.  Wakey.  Harrop,  6  H.  ft 
N.  678  ;  S,  C.  in  error,  1  H.  &  C.  202. 

(ft)  Bates  V.  Todd,  1  M.  8c  Rob.  106. 
See  also  Berkley  ▼.  Watling,  7  A.  &  £. 
29. 

(e)  See  Grant  v.  Norway,  10  C.  B. 
687  ;  Hyde  v,  Willie,  8  Camp.  202  ;  and 
Piekemell  v.  Jauberry,  8  F.  &  F.  217. 
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board ;  nor  has  he  power  to  cliarge  his  owners  by  signing  bills 
of  lading  for  a  greater  quantity  of  goods  than  those  on  board  (cf); 
and  all  persons  taking  bills  of  lading  by  indorsement^  or  other- 
wise, must  be  taken  to  have  notice  of  this.  Therefore,  where 
a  biU  of  lading  was  signed  by  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  and  it  was 
deposited  with  the  plaintiffs  by  the  parties  to  whom  the  master 
had  delivered  it,  as  a  security  for  advances  by  the  plaintiflb  to 
them,  and  was  indorsed  by  them  to  the  plaintiffs,  together  with 
a  bill  of  exchange  which  was  afterwards  dishonoured,  it  was 
held  in  an  action  against  the  owners  of  the  ship  in  which  the 
plaintiffi  alleged  that  they  had  advanced  money  on  the  bill 
of  exchange  confiding  in  the  truth  of  the  bill  of  lading,  that 
they  could  not  recover  the  amount  for  which  the  bill  of  lading, 
if  true,  would  have  been  a  good  security  (c).  But  the  position 
of  the  master  himself  is  different,  for  by  the  statute  already  men- 
tioned (the  18  &  19  Vict.  c.  111)(/)  every  bill  of  lading  in  the 
hands  of  a  consignee  or  indorsee  for  value,  representing  goods  to 
have  been  shipped  on  board  a  vessel,  is  conclusive  evidence  of 
the  shipment  as  against  the  master  or  other  person  who  signs  it, 
notwithstanding  the  goods,  or  part  of  them,  may  not  have  been 
so  shipped.  This  regulation  is  not,  however,  applicable  if  the 
holder  of  the  bill  of  lading  has  actual  notice  at  the  time  when 
he  receives  it  that  the  goods  have  not  been  laden  on  board ; 
and  the  person  who  signed  the  bill  of  lading  may  exonerate 
himself  by  showing  that  the  misrepresentation  was  caused, 
without  any  de&ult  on  his  part,  by  the  firaud  of  the  shipper, 
or  holder  of  the  bill  of  lading,  or  of  some  person  under  whom 
he  claims  (^). 

There  is  no  duty  on  the  charterers,  in  the  absence  of  custom 
or  express  contract,  to  hand  over  to  the  shipowners  copies  of  the 
bills  of  lading  of  the  goods  put  on  board  (A). 


Havmg   mentioned  the  more  important   mcidents  which  Parties  to  sue 

on  contn 
carriage. 


belong  to  the  contract  by  bill  of  lading,  it  will  be  convenient  °"  <»n*"c*  ^ 


to  consider  a  question  of  very  frequent  occurrence  in  practice, 
namely,  the  question  in   whose  name  the  action  should  be 

(d)  Hvhhersty  y.  Wardt  8  Exch.  830;  tained  in  it,  Gadsden  v.  McLean,  9  C.  B. 

and  see   Coleman  ▼.  Forbes,  24  L.  J.,  288. 
C.  P.  125.  (/)  See  s.  8. 

(f)  Orant  v.  Norway,  10  C.  B.  665 ;  (g)  lb. 

and  Bee  as  to  an  action  at  common  law  {k)  Dntton  v.  PowUs,  2  B.  &  S.  174 ; 

by  the  indorsee  of  a  bill  of  lading  against  S.  C,  in  error,  ib.  191 . 
the  master  for  a  false  statement  cen- 
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brought  for  anj  breach  of  this  contract  for  the  carriage  of 
goods. 

The  general  rule  with  respect  to  the  person  who  ought  to  sue 
in  case  of  the  loss  of  or  damage  to  goods  carried  in  a  general  ship 
is^  that  the  action  should  be  brought  in  the  name  of  the  person 
who  has  employed  the  carrier  (i).  For  the  right  to  compensation 
flows  from  the  contract  of  carriage,  and  can  only  be  enforced  by 
the  party  with  whom  that  contract  was  made.  The  application 
of  this  general  rule,  however,  is  frequently  difficult,  owing  to 
intermediate  agencies  which  intervene  between  the  real  parties 
to  the  contract,  and  also  to  the  short  and  ambiguous  terms  in 
which  these  agreements  are  usually  expressed. 


Consignee 
usually  right 
party. 


Effect  on  this 
question  of 
ownership  of 
goods. 


The  consignee  is  in  most  cases  the  party  who  ought  to  sue ;  be- 
cause the  consignor,  in  entering  into  the  arrangement  with  the 
carrier,  usually  acts  as  agent  for  the  consignee.  It  has  been  fre- 
quently held,  that  if  the  consignee  selects  or  authorizes  the  mode 
of  carriage,  the  contract  entered  into  by  the  consignor  with  the 
carrier  is  made  as  agent  of  the  consignee,  and  the  latter  is  the 
proper  person  to  sue.  This  is  the  rule  which  has  been  acted 
upon  in  the  analogous  case  of  carriers  by  land.  The  vendee 
must  sue  if  he  have  directed  the  goods  to  be  delivered  either  to 
a  carrier  generally,  or  to  the  particular  carrier  in  question  (A). 
The  ownership  of  the  goods  is  very  material  in  inquiring  as  to 
the  right  party  to  sue,  not  because  the  owner  of  the  goods 
ought  necessarily  to  bring  the  action,  but  because  where  the 
property  passes  to  the  vendee  by  delivery  to  the  carrier,  it  is 
in  general  to  be  inferred  that  the  contract  was  made  with  the 
vendee ;  that  is  to  say,  that  the  vendor,  in  making  the  contract 
with  the  carrier,  acted  as  the  agent  of  the  vendee  (/).  Where 
the  property  in  the  goods  does  not  pass  to  the  vendee,  the  pro- 
visions of  the  Statute  of  Frauds  not  being  complied  with,  this 


(0  Davit  V.  James,  6  Burr.  2680; 
Moore  v.  WiUon,  1  T.  R.  659 ;  Freeman 
V.  Birehf  1  N.  &  M.  420 ;  S.C^S  Q.  B. 
492,  note  (a),  and  the  cases  cited  below. 

(it)  Dawet  V.  Peck,  8  T.  R.  330; 
Button  ▼.  SolomoMont  8  B.  &  P.  582  ; 
Coats  ▼.  Chaplin,  S  Q.  B.  483;  Dunlop 
V.  Lambert,  6  CI.  &  F.  600.  There  is 
no  doubt  that  the  consignee,  on  whose 
account  the  goods  are  shipped,  may  sue 
the  shipowner  for  their  non-delivery. 
Fragano  y.  Long,  4  B.  &  C.  219;  Tronson 
V.  Dent,  8  Moo.  P.  C.  C.  419.  Where 
a  tradesman  desired  goods  to  be  sent 


by  a  particular  carrier  for  sale  on  ap- 
proval, it  was  held,  that  the  consignor 
was  the  proper  party  to  sue  the  carrier. 
Swain  v.  Shepherd,  1  Moo.  &  R.  223. 
See,  however,  Haines  v.  Wood,  Bull. 
N.  P.  86, 

(/)  This  appears  to  be  the  true  dis- 
tinction. Some  expressions  occur  in 
the  earlier  decisions,  from  which  it  might 
be  inferred  that,  in  all  cases,  the  owner 
at  the  time  of  the  loss  ought  to  sue — 
but  this  obviously  cannot  be  so.  See 
the  cases  cited  in  the  last  note. 
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inference  does  not  arise^  and  the  vendor  is  the  person  who  ought 
to  sue  (to). 

It  is,  however,  always  important  to  consider  the  terms  of  the 
bill  of  lading ;  for,  although  it  is  said,  in  an  early  case(n),  that 
if  goods  be  consigned  by  bill  of  lading  to  A.,  he  is  prima  facie 
the  owner,  and  the  party  to  sue  if  they  are  lost,  but  that  if  the 
bill  be  special  to  deliver  to  A.  for  the  use  of  B.,  the  latter 
should  sue,  this  does  not  mean  that  the  consignor  may  not  sue 
when  it  appears  clearly  that  the  contract  was  entered  into  with 
him  (in  which  case  the  ownership  of  the  goods  is  immaterial), 
or  when,  the  contract  having  been  made  in  the  ordinary  way, 
there  are  no  facts  to  show  that  he  was  acting  as  agent  for  the 
consignee.  Therefore,  where  by  the  bill  of  lading  the  goods 
were  to  be  delivered  for  the  consignor,  and  in  his  name,  to  the 
consignee,  and  no  question  of  agency  could  arise,  the  consignee 
having,  at  the  time  of  shipment,  no  property  in  the  goods,  it  was 
held  that  an  action  in  the  name  of  the  latter  for  damage  done 
to  the  goods  was  misconceived  (o).  And  in  a  later  case  it  was 
laid  down  that  if  there  is  a  special  contract  with  the  consignor, 
on  his  own  behalf,  the  ownership  of  the  goods  is  immaterial  (p). 
Where  goods  were  shipped  for  the  use,  and  at  the  risk  of  the 
consignees,  and  the  consignor  took  bills  of  lading  from  the 
master,  making  them  deliverable  to  his  own  order,  although  it 
was  held  that  the  property  vested  by  the  shipment  in  the  con- 
signee, the  Court  said  that  the  master  might  be  answerable  to 
the  consignor  for  having  delivered  them  otherwise  than  to  his 
order  (q).  So,  where  goods  were  shipped  in  the  same  way  at 
the  risk  of  the  consignees,  and  the  bills  of  lading  provided  for  a 
delivery  to  the  order  of  the  consignors,  it  was  held,  not  only 
that  the  consignors  might  sue  for  the  non-delivery  according  to 
their  orders,  but  that  they  were  entitled  to  recover  as  damages 
the  friU  value  of  the  goods,  as  it  appeared  that  their  intention 
at  the  time  of  the  shipment  was  that  the  property  should  only 


(m)  Coombs  v.  T?ie  Bristol  and  Exeter 
Railway  Company,  3  H.  &  N.  510. 

(n)  Evans  ▼.  Marlett,  1  Ld.  Raym. 
271  ;  S.  C,  3  Salk.  290. 

(o)  Sargent  v.  Morris,  2  B.  &  Aid. 
277  t  and  see  Dunlop  v.  Lambert^  6  CI. 
&  F.  600.  It  is  to  be  recollected  that 
an  agent  may  sue  on  a  contract  made 
with  him  in  his  own  name;  Joseph  v. 
Knoi,  3  Camp.  820 ;  or  the  real  princi- 
pal may  sue.    See  the  cases  collected 


2  Wms.  Saund.  47  qt  and  the  judgment 
in  Van  Casteel  v.  Booker,  2  Exch.  706. 
It  may,  therefore,  happen,  if  there  is  an 
express  contract  with  the  consignor,  and 
he  acted  in  making  it  with  the  carrier 
as  agent  for  the  consignee,  that  either 
the  principal  or  the  agent  may  sue. 

(p)  See  the  judgment  in  Dunlop  v. 
Lambert,  ubi  supra, 

(q)  Coze  V.  Harden,^ East,  211. 
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Test  in  the  consignees  on  their  accepting  some  bills  of  exchange 
which  they  did  not  accept  (r).  The  &ct  that  the  bill  of  lading 
makes  the  goods  deliverable  to  the  order  of  the  consignor  is 
primd  facie  evidence  that  it  is  not  intended  to  pass  the  property 
to  the  consignee,  and  that  the  contract  of  carriage  is  made  on 
behalf  of  the  consignor.  It  is  a  question,  however,  in  each 
case  for  the  jury,  looking  at  the  form  of  the  biU  and  the  sur- 
rounding &cts,  whether  the  goods  were  delivered  on  board  to  be 
carried  on  behalf  of  the  consignor,  or  of  the  consignee  («)• 


Right  to  bring 
trover. 


These  observations  must  now  be  read  subject  to  the  modifica- 
tions introduced  by  the  18  &  19  Vict.  c.  Ill,  which,  as  has 
already  been  mentioned  (^),  places  consignees  named  in  bills  of 
lading,  and  indorsees  of  these  documents,  in  the  same  position 
with  respect  to  the  contract  contained  in  the  bills  of  lading  as  if 
it  had  been  made  with  themselves ;  and  it  must  be  observed 
that  the  rules  mentioned  above  with  reference  to  the  right  parties 
to  sue  are  only  material  to  determine  who  is  to  sue  for  a  breach 
of  the  contract  of  carriage.  They  have  no  necessary  application 
when  the  inquiry  is  as  to  the  right  to  bring  trover ;  for  this  action 
is  not  founded  on  contract,  and  must  be  brought  in  the  name  of 
the  person  in  whom  both  the  property  and  right  of  possession  are 
vested  at  the  time  of  the  conversion  complained  of;  that  is  to  say, 
usually  in  the  name  of  the  indorsee  of  the  bill  of  lading  («). 


Febigbt.  Thirdly;  cu  to  the  payment  of  freight  generally,  both  under 

charter-parties  and  under  contracts  by  bill  of  lading  ;  and  as  to 
the  shipowner's  lien  for  frdght  and  remedies  for  its  recovery. 

General  rulei.        Freight  is  the  reward  which  is  payable  for  the  carriage  of 

goods  to  their  destination  on  a  legal  voyage  {x).     In  ordinary 


(r)  Brandt  v.  Bowlhy^  2  B.  &  Ad. 
982. 

(«)  Ogle  Y.  MkintoH,  5  Taunt.  759 ; 
Anderwn  v.  Clarhe^  2  Bing.  20;  ilfi7- 
chell  V.  Ede,  11  A.  &  E.  888;  Wait 
▼.  Baker,  2  Ezch.  1 ;  and  the  judgment 
in  Van  Catteel  v.  Booker,  ib,  708;  see 
also  Tttmer  v.  Liverpool  Docks  Co*,  6 
Exch.  543  ;  Jenkyns  v.  Broum,  14  Q.  B. 
496,  and  Broume  v.  Hare,  8  H.  &  N. 
484;  .9.  C,  4  H.  &  N.  822. 

(0  Ante,  p.  257. 


(«)  Haaie  ▼.  SmUh,  I  B.  k  V.  56S; 
Wilmthurst  v.  Bowker,  7  M.  &  Or.  882 ; 
Faljty  V.  Gibton,  4  C.  B.  887;  Wait  v. 
Baker,  ubi  supra. 

(x)  See  Multer  v.  Oemon,  8  Taunt. 
894,  where  it  was  held,  that  freight  was 
not  recoverahle  for  goods  imported  in 
time  of  war  from  an  enemy's  country 
without  a  British  licence ;  and  Blanck 
V.  Solly,  8  Taunt  89,  where  the  impor- 
tation in  the  ship  in  question  was  in 
violation  of  a  statute. 
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cases^  it  does  not  become  payable  unless  the  voyage  is  com- 
pleted^ and  the  goods  are  carried  to  their  destination  (y). 

Thus^  where  the  contract  was  that  the  freight  was  to  be  paid 
on  the  right  delivery  of  the  cargo  at  a  foreign  port,  and  owing 
to  a  hostile  occupation  of  this  port  the  ship  returned  to  England 
and  relanded  the  goods,  it  was  held,  that  the  event  upon  which 
the  freight  was  made  payable  had  not  happened,  and  that  none 
was  due  (z). 

The  same  rule  was  also  acted  upon  w]iere  the  freight  was 
made  payable  on  the  arrival  and  discharge  of  the  ship  at  a  par- 
ticular port,  and  the  voyage  was  wrongfiilly  interrupted  by  the 
seizure  of  the  ship,  and  she  was  detained,  and  afterwards  re- 
delivered to  the  owner,  who  offered  to  complete  the  voyage  (a). 

Where  a  charter-party  provided  that  a  fixed  sum  should  be 
paid  on  delivery  of  an  outward  cargo,  which  was  to  be  con- 
sidered as  earned  for  outward  freight,  it  was  admitted  that  the 
delivery  was  a  condition  precedent  although  the  non-delivery 
was  caused  by  the  seizure  of  the  cargo  without  any  default  of 
the  shipowner  by  persons  exercising  the  powers  of  Government 
at  the  outward  port  where  it  should  have  been  delivered  (b). 

There  are,  however,  numerous  exceptions  to  the  general  rule 
that  the  voyage  must  be  completed  before  the  freight  is  earned ; 
and  there  is  no  doubt  that  freight,  or  more  properly  a  compen- 
sation in  respect  of  the  agreement  to  carry  the  goods,  may  be 
made  payable  before  the  commencement  of  the  voyage,  and  may 
in  some  cases  be  recovered  although  the  contemplated  voyage 
has  not  been  performed. 

Thus,  although  in  the  absence  of  any  express  stipulation  there  Freight  in  sd. 
is  not  even  an  inception  of  the  right  to  freight  until  the  ship  has  ^*"^®* 
broken  ground  (c),  still  the  receiving  of  the  goods  is  a  sufficient 


(y)  '*  The  safety  of  the  ship  is  the 
mother  of  freight,"  per  Lord  Mansfield 
in  Mackrell  v.  SitMmd,  2  Chit  678.  See 
also  the  judgment  of  Lord  Ellenborough 
in  Hunter  w.  Prinsep,  10  East,  894;  the 
judgment  in  De  Siivale  v.  Kendall,  4  M. 
&  S.  37 ;  and  thatof  Maule,  J.,  in  Crazier 
V.  Smith,  1  M.  &  Gr.  416.  '*  Freight  is 
the  reward  payable  to  the  carrier  for 
the  safe  carriage  and  delivery  of  goods, 
it  is  payable  only  on  the  safe  carriage 
and  delivery ;  if  the  goods  are  lost  on 


the  voyage  nothing  is  payable  ;"  see 
the  judgment  of  the  Privy  Council  in 
Kirehner  v.  Venue,  12  Moo.  P.  C.  C. 
861*  As  a  general  rule  freight  is  pay- 
able on  the  quantity  shippe((  not  upon 
the  quantity  delivered ;  Gibson  v.  Sturge, 
10  Exch.  622. 

(s)  Liddard  v.  Lopee,  10  East,  526. 

(a)  Smith  V.  WiUon,  8  East,  487. 

ih)  Storer  v.  Gordon,  3  M.  &  S.  808. 

(c)  See  the  judgment  in  Curling  ▼• 
Long,  1  a  &  P.  iiS6. 
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consideration  for  a  promise  to  pay  what  is  often  called  freight 
in  advance,  but  is  really  money  paid  for  taking  goods  on  board 
and  undertaking  to  carry  them ;  and  if  the  parties  make  a  dis- 
tinct contract  to  this  effect,  so  that  it  is  apparent  that  the  pre- 
payment is  an  advance  of  freight  and  not  a  loan^  there  is  no 
implied  undertaking  to  return  the  money  if  the  voyage  fiiils ; 
nor  can  it  be  recovered  back  unless  there  was  a  distinct  agree- 
ment that  it  should  be  returned  (tf).  The  question,  whether 
the  freight  is  to  be  paid  in  advance  or  not,  will,  of  course, 
always  depend  upon  the  terms  of  the  particular  contract. 
In  a  case  at  Nisi  Prius,  where  it  appeared  that  London  was  the 
sailing  port,  and  the  bills  of  lading  contained  the  words,  '^freight 
for  the  said  goods  being  paid  in  London,"  it  was  held,  that  this 
expression  only  meant  that  after  the  performance  of  the  voyage 
the  freight  was  to  be  paid  in  London  instead  of  at  the  port  of 
discharge  (/).  But  where  a  ship  was  lost  on  a  voyage  from 
London  to  the  Cape,  and  the  words  in  the  bill  of  lading  were 
^^  freight  for  the  said  goods  being  paid,"  but  it  appeared  that 
the  broker  who  freighted  the  ship  told  the  owner  of  the  goods 
that  the  freight  was  a  certain  sum  per  ton  if  paid  in  London, 
and  a  larger  sum  if  paid  at  the  Cape,  and  the  latter  preferred 
the  contract  at  the  lower  rate,  and  the  jury  found  that  the 
meaning  of  the  contract  was,  that  the  lesser  siun,  if  elected,  was 
to  be  paid  at  all  events  whether  the  ship  arrived  or  not,  and  that 
this  sum  had  become  due  on  the  taking  of  the  goods  on  board, 
the  Court  held  that  the  verdict  was  a  proper  one  (^).  The  cases 
above  mentioned  are  those  of  express  contracts,  by  which  the 
freight,  or  a  compensation  in  lieu  thereof,  is  made  payable 
independently  of  the  performance  of  the  voyage.  Where,  how- 
ever, there  is  no  express  contract  to  this  effect  the  rule  is  other- 


(e)  Anon,  2  Show.  283;  Blakey  ▼. 
Dickson^  2  B.  &  P.  321  ;  De  Silvale  ▼. 
Kendall,  4  M.  &  S.  37 ;  and  see  the 
judgment  in  Mansfield  v.  Maitlandt  4  B. 
&  A.  685 ;  Saunders  v.  Drew,  3  B.  & 
Ad.  445  ;  Hicks  v.  Shield,  7  E.  &  B.  633, 
and  the  judgment  of  Dr.  Lushington  in 
The  Salaeia,  32  L.  J.,  P.  M.  &  A.  45. 
See,  as  to  the  meaning  of  a  contract  to 
pay  freight  in  advance,  ''subject  to  in- 
surance,'* Jackson  v.  Isaacs,  3  U.  &  N. 
405,  and  ante,  p.  243. 

(/  Mashiter  v.  Buller,  1  Camp.  84 ; 
see    also   Clark  v.   Druisina,  cited  in 


Andrew  v.  Moorhouse,  1  Marsh.  123.  In 
Lidgett  ▼.  Perrin,  11  C.  B.,  N.  S.  362, 
where  the  words  in  the  bill  of  lading 
were  "  freight  payable  here,"  the  Court 
held,  that  it  was  a  question  for  the  jury 
to  say  whether,  looking  at  all  the  sur- 
rounding circumstances,  the  contract 
was  a  contract  for  freight  contingent  on 
the  ship's  arrival  at  her  destination,  or 
for  a  sum  payable  on  the  receipt  of 
the  goods  on  board  her. 

(g)  Andrew  v.  Moorhcuse,  as  re- 
ported 5  Taunt  435,  and  Kirchner  v. 
Venus,  12  Moo.  P.  C.  C.  361. 
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wise.  For  although  It  is  said  by  MoUoy  that  if  goods  are  fiilly 
laden  on  board  and  the  ship  has  broken  ground^  and  the  mer- 
chant on  consideration  resolves  not  to  proceed  on  the  adventure, 
the  freight  is  due  by  the  maritime  law ;  freight,  properly  speak- 
ing, would  not  be  recoverable  in  such  a  case  by  our  law,  but  the 
shipowner  would  only  have  a  right  of  action  against  the  freighter 
for  the  damage  consequential  on  his  breach  of  contract  (A). 
Where  it  was  agreed  by  a  charter-party  that  a  portion  of  the 
freight  should  be  paid  '*  on  the  final  sailing  of  the  vessel  from 
the  port  of  loading,"  and  the  ship  being  fully  equipped  for  sea 
proceeded  from  the  docks  down  a  canal  communicating  there- 
¥rith  and  being  within  the  limits  of  the  artificial  port,  and  there 
grounded,  it  was  held  that  no  freight  had  become  payable,  the 
vessel  never  having  been  out  of  the  limits  of  the  port  or  at  sea  (i). 
And  in  another  case,  where  a  proportion  of  the  freight  was  to 
be  advanced  ^^  on  the  ship  having  sailed,"  and  it  appeared  that 
the  vessel  had  left  the  harbour  and  proceeded  into  the  roads 
where  her  loss  took  place,  with  no  intention  of  returning,  but 
the  shrouds  and  cables  were  not  in  a  proper  condition  for  sail- 
ing, the  mate  was  not  on  board,  the  bills  of  lading  were  not 
signed,  and  the  master  had  soon  after  left  her,  it  was  held  that 
no  freight  was  due  (A).  In  the  same  case  the  charter  provided 
that  the  ship  ^^  being  tight,  strong,  &c."  should  sail,  and  it  was 
held  that  the  seaworthiness  of  the  ship  at  the  time  of  sailing  was 
also  a  condition  precedent  to  the  right  to  any  freight.  A  similar 
decision  was  come  to  in  a  later  case  (/),  in  which  the  vessel  had 
left  the  harbour  loaded,  and  in  a  fit  state  for  sailing  and  with 
the  captain  on  board,  but  the  clearances  not  being  completed  or 
the  bills  of  lading  signed,  he  afl;erwards  left  her  and  returned  to 
shore. 

It  is  important  to  recollect,  that  it  by  no  means  follows  be- 
cause a  sum  of  money  is  called  '*  freight  in  advance,"  that  the 
legal  incidents  belonging  to  fireight  will  attach  to  it.  Thus, 
where  it  was  agreed  that  money  should  be  paid  at  the  port  of 
shipment,  in  respect  of  the  carriage  of  goods,  **  the  ship  lost  or 
not  lost,"  it  was  held  that  this  smn  did  not  acquire  ^e  legal 

(A)  Molloy,  B.  2,  c.  4,  s.  4,  and  the  444. 

judgment  of  Eyre,  C.  J.,  in  Curling  ▼.  (k)  Thompson  ▼.  Gillupy,  5  £.  &  B. 

Young,  1  B.  &  P.  636.  209. 

(t)  Roelandh  ▼.  Haniton,  9  Exch.  (/)  Hudion  v.  Bilion,  6  £.  &  B.  565. 
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incidents  of  freight,  and  that  the  shipowner  had,  in  the  absence 
of  express  contract,  no  right  of  lien  on  the  goods  in  respect 
of  it  (m). 


Freight  pro 


Further,  where  a  part  only  of  the  voyage  has  been  performed, 
freight  is  in  some  cases  recoverable  for  that  portion  pro  rata 
itineris  peractu 

The  ancient  rule  of  the  maritime  law  has  been  stated  to  have 
been,  that  if  the  goods  were  received  at  an  intermediate  port  by 
the  merchant,  and  the  noncompletion  of  the  voyage  proceeded 
from  no  fiiult  of  the  master,  freight  pro  rata  was  payable  (n).  This 
rule,  however,  whatever  may  have  been  the  practice  abroad,  was 
never  adopted  into  our  law,  although  in  the  earlier  cases  there 
are  ambiguous  expressions  on  this  point.  The  rule  recognized  in 
England  is  this :  If  the  original  contract  has  not  been  performed, 
no  claim  can  arise  under  it ;  but  if  there  is  a  voluntary  accept- 
ance of  the  goods  at  a  point  short  of  their  destination,  in  such  a 
mode  as  to  raise  a  fair  bference  that  the  further  carriage  was 
intentionally  dispensed  with,  a  new  contract  will  be  implied  to 
pay  compensation  commensurate  with  the  benefit  actually  re- 
ceived ;  that  is  to  say,  to  pay  freight  for  that  portion  of  the 
voyage  which  has  actually  been  performed  (o). 

Thus,  in  an  early  case  (/?),  where  upon  a  voyage  from  New- 
foundland to  Lisbon,  the  ship  was  captured  after  sailing  fourteen 
days,  within  four  days'  sail  of  that  port,  and  shortly  afterwards 
recaptured  and  brought  into  a  port  in  Devonshire,  where  the 
shipowners  abandoned  her  to  the  insurers,  and  as  there  was  no 
beneficial  market  for  the  goods  in  England,  the  owners  of  the 


(m)  Kirehner  ▼.  Venut,  12  Moo. 
P.  C.  C.  361.    See  also  fw*t,  p.  298. 

(n)  See  the  judgment  of  Lord  Mans- 
field in  Luke  v.  Lyde^  2  Burr.  889. 
This  subject  is  referred  to  in  the  laws  of 
Oleron,  Art.  4,  the  laws  of  Wisby,  Art 
40,  and  in  the  Consolato,  Chapters  S6, 
87  and  S9,  and  also  in  the  Rhodian  law, 
Art.  42,  but  no  distinct  general  rule  on 
this  question  can  be  gathered  from  the 
ancient  systems  of  maritime  law.  The 
terms  of  these  laws  are  obscure,  and  thev 
relate  usually  either  to  cases  in  which 
the  merchant  receded  from  his  contract 
and  required  his  goods  to  be  redelivered 
to  him,  or  to  cases  (probably  not  un- 
common in  timet  when  the  merchanti 


frequently  accompanied  their  goods  on 
the  voyage)  in  which  the  master  refused 
to  allow  the  merchant  to  retake  the  pos- 
session of  the  goods  on  the  happening 
of  any  disaster  to  the  ship.  By  the 
Roman  law  freight  was  not  allowed 
where  the  completion  of  the  voyage  was 
prevented  by  sea  perils.  See  1  Par- 
dessus  Lois  Marit.  66,  110,  325;  see 
also  The  Hiram,  3  Rob.  180,  and  the 
note  to  this  case  at  p.  184. 

(o)  See  the  judgment  of  Parke,  B.,  in 
FlUrbwm  ▼.  Chapman,  13  M.  k  W.  238 ; 
Mulloy  V.  Backer,  6  East,  316 ;  see  also 
the  judgment  in  Hunter  v.  Frinsep,  10 
East,  378,  and  the  cases  cited  below. 

(p)  Luke  i.Lyde,  2  Burr.  889. 
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cargo  sent  it  to  Bilboa^  where  it  was  sold  for  a  price  less  than 
might  have  been  obtained  if  the  original  voyage  had  been  com- 
pleted^ it  was  held  that  the  loss  of  the  market  was  immaterial^ 
and  that  the  goods  having  been  accepted,  a  rateable  proportion 
of  the  freight  was  payable.  The  &cts  upon  which  the  Court 
gave  judgment  in  this  case  were  stated  in  the  form  of  a  special 
case,  and  it  did  not  appear  that  the  shipowners  ever  offered  to 
carry  the  goods  on  to  Lisbon,  or  that  they  were  asked  to  do  so. 
It  may  be  doubted  whether  the  same  decision  would  now  be 
arrived  at  upon  similar  facts. 

Upon  the  same  principle  where  a  ship  was  freighted  to  Ham- 
burgh, and  was  prevented  by  restraints  of  princes  from  arriving 
there,. and  the  consignees  directed  the  master  to  deliver  the  cargo 
at  Gluckstadt,  and  accepted  a  portion  of  it  there,  it  was  held 
that  they  were  liable  to  pay  freight  pro  rata  for  the  goods  which 
they  had  accepted  {q). 

In  an  earlier  case  in  the  House  of  Lords  (r),  where  the  goods 
were  to  have  been  delivered  at  Glasgow,  and  the  ship  having 
been  lost  within  a  short  distance  of  that  port,  the  owners  of 
some  of  the  goods  abandoned  them  to  the  insurers,  who  took 
possession  of  that  part  of  the  cargo,  and  conveyed  it  to  Bristol 
(although  the  master  provided  another  ship,  and  offered  to  carry 
it  on  to  Glasgow),  it  was  held  that  the  whole  freight  was  payable. 
Freight  pro  rata  was  also  decreed  as  to  another  portion  of  the 
goods  which  the  master  declined  to  carry  on  to  Glasgow,  and 
which  the  agents  of  the  owners  of  the  goods  took  possession  of, 
and  sent  on  there  by  another  ship. 

In  order,  however,  to  give  a  right  to  freight  ^wo  rat&^  the  in- 
terruption must  occur  during  the  voyage.  Thus,  where  the  shipv 
was  captured  before  she  broke  ground,  it  was  held  that  no  claim 
of  this  kind  could  arise,  although  the  shipowners  had  .incurred  a 
great  expense  in  loading  the  cargo  («).  It  is  important  to  re- 
collect also,  that  in  order  that  the  acceptance  of  the  goods  may 
be  relied  on  as  evidence  of  a  new  contract,  it  must  appear  that  it 
took  place  under  circumstances  from  which  it  may  reasonably 
be  inferred  that  the  frirther  carriage  was  dispensed  with.  Thus 
it  was  held,  that  no  claim  to  freight  pro  rata  existed  where, 
the  master,  before  the  completion  of  the  voyage  brought  the. 

(q)  Christy  ▼.  Row,  1  Taunt.  800.  Abbott  on  Shipping, 

(r)  Lutwidge  ▼.  Grey,  dted  in  Luke  («)  Curling  v.  Long,  1  B.  &  P.  639. 

▼.  Lyd§,  2  Burr.  889 ;  and  more  fiilly  in 

M.P.  T 
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ship  back^  because  there  was  a  danger  of  her  being  confiscated 
at  the  port  of  discharge^  and  landed  the  cargo^  and  afterwards 
legal  proceedings  having  been  taken  hj  the  owners  of  it  to  pre- 
vent him  from  selling  it,  it  was  hj  consent  delivered  into  their 
hands  without  prejudice  to  the  rights  of  the  parties  (^).  In 
another  case  the  goods  were  to  be  carried  from  Shields  to 
Lisbon,  and  the  freight  was  hj  the  terms  of  the  charter-party  to 
be  paid  on  a  right  delivery  of  the  cargo ;  the  ship  sailed  from 
Shields  to  Portsmouth,  where  she  joined  convoy,  and  after 
sailing  from  Portsmouth  and  being  detained  nearly  a  month  by 
contrary  winds,  was  recalled  by  the  convoy,  owing  to  the  hostile 
occupation  of  the  port  of  delivery ;  she  then  returned  to  Ports- 
mouth, where  the  cargo  was  sold  by  consent  of  all  parties  with- 
out prejudice  to  their  rights,  after  an  application  had  been  made 
to  the  shippers  to  accept  the  cargo,  accompanied  by  a  notice 
that  the  shipowners  reserved  their  right  to  proceed  for  the 
freight,  to  which  the  former  replied  that  they  did  not  consent  to 
the  goods  being  landed  if  they  were  to  be  called  upon  for  the 
freight.  It  was  held,  upon  these  fi9bcts,  that  no  claim  for  freight 
pro  rat&  could  be  sustained  {u). 

Where  the  goods  were  to  be  delivered  in  London,  and  the 
freight  was  by  the  charter-party  to  be  paid  on  a  right  delivery 
of  the  cargo,  and  the  ship  aft;er  capture  and  recapture  was 
wrecked  at  St.  Kitts,  where  the  cargo  was  sold  by  the  Vice- 
Admiralty  Court  on  the  application  of  the  master,  who  acted 
bondjide,  but  without  instructions  from  any  of  the  parties,  it  was 
held,  that  the  sale  was  tortious  and  unauthorized,  and  that  no 
freight  could  be  recovered  (a;).  The  Court  distinguished  the 
case  on  this  ground  from  an  earlier  case  (y),  in  which  a  ship  and 
cargo  having  been  condemned  and  sold  by  a  French  Court  of 
competent,  jurisdiction,  and  this  sentence  having  been  afterwards 
reversed,  it  was  held  that  freight  pro  rat&  was  due,  as  the  ship- 
owners had  been  prevented  from  carrying  the  goods  to  the  de- 
livery port  by  no  fault  of  their  own,  but  only  by  the  act  <rf  the 
foreign  Court  in  ordering  a  sale  pending  the  suit. 

The  carriage  of  the  goods,  as  &r  as  it  actually  takes  place, 
must  also  be  the  act  of  the  shipowners,  in  order  to  entitle  them 
to  freight  pro  ratd.     A  ship  being  chartered  from  liondon  to 

(t)  Osgood  ▼.  GrotUng,  2  Camp.  466.       see  also  Tke  Louisa,  1  Ooda.  319. 

(«)  Liddiard  t.  Lopes^  10  Eaat,  526.  (y)  Baims  ▼.  Mimdigliumh  P«rk  on 

(x)  Hunter  ▼.  Prinsep,  10  East,  878 ;       Inaw.  90. 
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Buenos  Ayres  and  to  return  with  a  cargo  to  a  port  between 
Gibraltar  and  Antwerp,  the  freight  was  to  be  paid  in  a  gross 
sum  on  the  delivery  of  the  homeward  cargo.  The  ship  pro- 
ceeded to  Buenos  Ayres  and  loaded  goods  on  board,  and  then 
sailed  for  Gibraltar,  but  on  her  way  she  was  obliged  by  sea 
penis  to  put  into  Fayal,  where  about  one-third  of  the  cargo  was 
disposed  of,  partly  on  account  of  the  goods  having  been  rendered 
worthless  by  sea  damage,  and  partly  in  order  to  defray  neces- 
sary expenses.  The  remainder  was  left  there  by  the  master, 
who  returned  to  England,  leaving  instructions  with  the  Yice- 
Consul  at  Fayal  to  forward  it  to  Gibraltar,  but  without  giving 
him  any  authority  on  the  shipowner's  behalf  to  contract  for  the 
hire  of  a  vessel.  The  Yice-Consul  thereupon  chartered  a  vessel 
on  behalf  of  the  oumers  of  the  cargo y  which  carried  the  remainder 
of  the  cargo  to  GKbraltar  and  delivered  it  there  on  payment  of 
freight.  It  was  held,  under  these  circumstances,  that  the  car« 
riage  to  the  port  of  destinati<m  could  not  be  said  to  be  done  by 
the  shipowners^  and  that  the  charter-party  freight  was  not  pay- 
able ;  and  also  that  no  freight  pro  ratA  could  be  claimed  in  re- 
spect of  the  carriage  from  Fayal  to  Gibraltar,  as  this  was  not  the 
act  of  the  shipowners,  but  that  a  reasonable  freight  was  due  to 
them  for  the  carriage  from  Buenos  Ayres  to  Fayal  from  which 
the  shippers  had  derived  benefit,  and  after  which  they  had,  in 
fiu)t,  accepted  the  goods  at  Fayal,  by  their  agent  the  Yice- 
Consul,  in  order  to  forward  them  on  to  Gibraltar  (0). 

The  whole  question  of  the  right  to  freight  pro  rati  itineris 
was  also  much  considered  in  a  more  recent  case,  in  which  the 
principles  mentioned  above  were  recognized.  In  this  case  a 
cargo  had  been  shipped  at  Batavia  to  be  delivered  to  the  plain- 
tiff at  Rotterdam ;  the  vessel  was  compelled  by  stress  of  weather 
to  put  into  the  Mauritius,  where  the  cargo  was  found  to  be  so 
damaged  that  it  was  of  necessity  sold  by  the  master,  who  acted 
in  this  respect  bond  fide,  but  without  the  knowledge  of  either 
the  shipper  or  of  the  shipowner.  The  Court  held  that  these  &ct& 
afforded  no  presumption  that  the  owner  of  the  cargo  had  agreed 
to  receive  it  at  the  intermediate  port,  and  consequently  that  no 
freight  had  become  due  (a). 

In  the  cases  mentioned  above,  in  which  tceighi  pro  raid  has 
been  recovered^  it  will  be  found  that  the  further  carriage  of  the 


{ 


s)  MUeheil  v.  Dartbiu,  2  B.  N.  C.  655, 
a)  FUerboom  y.  Chapman^  13  M.  &  W.  230, 
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goods  was  intentionallj  dispensed  with ;  but  where  before  the 
completion  of  a  voyage  the  goods  and  ship  were  seriously 
injured  by  sea  perils,  and  the  goods  were  returned  by  the  master 
to  one  of  the  charterers  not  absolutely,  but  with  an  authority 
to  him  to  act  for  the  ship  as  well  as  the  cargo,  it  was  held  (the 
goods  having  been  sold  by  the  charterer,  under  circumstances 
found  to  be  reasonable  by  the  jury)  that  freight  could  not  be 
claimed  from  the  charterers,  and  that  they  were  not  liable  in 
damages  for  wrongfiilly  preventing  the  master  from  carrying  on 
the  goods  and  earning  the  charter  freight.  The  Court  was  also 
of  opinion,  in  this  case,  that  the  authority  given  by  the  master 
could  not  be  countermanded  by  the  shipowners  after  it  had  been 
acted  upon  and  expense  had  been  thereby  incurred.  In  this 
case  the  ship  was  bound  for  Havana,  with  a  general  cargo 
under  a  charter-party  at  a  lump  freight;  soon  after  leaving 
Liverpool  the  ship  ran  on  the  Irish  coast  and  sustained  serious 
damage,  but  was  ultimately  got  into  a  port  on  that  coast,  where 
the  whole  of  the  cargo  was  found  to  be  so  damaged  as  to  be 
either  actually  incapable  of  being  taken  on,  or  incapable  of 
being  carried  to  its  destination  in  a  merchantable  condition, 
except  a  portion,  in  respect  of  which  the  action  was  brought, 
which  was  taken  back  to  Liverpool  and  there  sold,  under  the 
authority  given  by  the  master  (b). 

Form  of  claim.  Lastly,  it  must  be  recollected,  that  where  the  contract,  whe- 
ther it  be  imder  seal  or  not,  provides  for  the  delivery  of  the 
goods  at  a  particular  port,  no  action  lies  on  it  where  this  de- 
livery is  prevented,  although  there  may  have  been  an  accept- 
ance of  the  goods  at  an  intermediate  place.  The  right  to 
freight,  if  it  exist,  arises  out  of  a  new  contract,  either  express 
or  implied  (c). 

Single  and  It  oflicn  becomes  important,  with  respect  to  questions  of 

▼oyaJ«8  freight,  to  ascertain  whether  the   contract  is  for  one  entire 

voyage,  or  for  several  distinct  ones.  Thus,  if  a  ship  is  to  pro- 
ceed from  A.  to  B.  and  back,  it  is  material  to  consider  whe- 
ther this  is  meant  to  be  one,  or  two  distinct  voyages ;  for  if  the 
outward  and  homeward  voyages  are  intended  to  be  distinct  so 
far  as  relates  to  freight,  the  non-performance  of  the  return 
voyage  will  not  affect  the  claim  to  the  outward  freight. 

The  determination  of  this  question  depends  in  all  cases  upon 

(6)  BloKo  y.  Fletcher,  14  C.  B.,  N.  S.  (c)  Cook  y.  Jennings,  7  T.  R.  881 ; 

147-  and  see  Liddiard  v.  Lopet,  10  East,  626. 
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the  terms  of  the  particular  contract  that  has  been  made.  No 
general  rule  can  be  laid  down.  Several  of  the  cases^  however, 
which  have  been  already  cited  as  to  conditions  precedent  to  the 
right  to  freight,  will  be  found  to  bear  on  this  point. 

Expressions  such  as  "  the  outward  and  homeward  voyages  " 
are  important  to  show  an  intention  that  they  should  be  con- 
sidered as  distinct,  and  an  opposite  construction  would  probably 
be  put  upon  a  contract  which  contained  a  stipulation  that  the 
freight  was  to  become  due,  or  to  be  paid,  at  the  home  port  (rf). 
Where  a  charter-party  provided  that  a  vessel  should  ship  goods 
for  Kingston,  or  any  other  port  in  Jamaica,  and  having  dis- 
charged the  same  should  receive  on  board  a  cargo  from  thence, 
or  from  a  port  on  the  Spanish  Main,  if  required,  and  deliver  the 
same  at  a  port  in  the  United  Kingdom  on  being  paid  a  certain 
sum  for  freight  in  ten  days  after  sailing  from  Gravesend,  and  a 
further  sum  in  two  months  after  a  right  deUveiy  of  the  home- 
ward  cargo,  provided  she  should  be  required  to  proceed  to  one 
port  only  in  Jamaica,  and  a  frirther  sum  should  she  be  required 
to  go  to  two  or  more  ports  in  that  island,  and  that  in  case  she 
should  be  ordered  to  the  Spanish  Main,  4/.  per  day  was  to  be  paid 
for  every  day  after  the  twenty-fifth  after  her  arrival  at  Jamaica, 
until  despatched  from  her  loading  port,  (demurrage  at  a  certain 
sum  per  month,  or  in  proportion  for  a  less  period,  payable  on 
settlement  of  the  hire  of  the  shl^,)  it  was  held,  that  the  mean- 
ing of  the  parties  was  that  the  voyage  to  the  Spanish  Main  was 
to  be  part  of  the  homeward  voyage,  not  an  intermediate  one, 
and  that  the  4L  per  day  was  not  payable  until  two  months  after 
the  delivery  of  the  homeward  cargo  (e). 

The  Court  of  Admiralty,  where  questions  as  to  freight  fre-  Ruleg  in  Court 
quently  arise  in  the  cases  of  captured  vessels,  has  usually  acted  ^  toi^igh? 
upon  the  same  principles;  but  in  some  cases  this  Court  has 
exercised  a  wider  and  more  equitable  jurisdiction  over  ques- 
tions of  freight.  Thus,  it  has  been  frequently  decided  that,  in 
ordinaiy  cases,  the  goods  must  be  carried  to  their  destination 
before  a  claim  for  freight  can  arise  (/).  There  must  be  an  entire 
execution  of  the  contract,  or  such  an  execution  as  the  shipowner 

(d)  See  Malyne,  p.  98 ;  Smith  v.  fViU  rina,  6  Rob.  271 ;  also  T?u  Etruseo,  cited 

son,  8  East,  437 ;   MackriU  v.  S&motu,  5  Rob.  69 ;  and  the  cases  collected  in 

Abbott  on  Shipping.  the  following  notes.   This  principle  ap- 

(«)  Crozier  v.  Smiih,  1  M.  &  Gr.  407.  Pf<^n  °o^  ^  ^<^^^  ^^o  acted  upon  in 

(/)  See  the  judgments  in  7^  Dtona,  The  Racehorte,  8  Rob.  101;   or  in  The 

&  Rob.  71 :  and  in  The  Frow  Anna  Caiha-  Hamilton^  cited  by  Sir  W..  Scott,  t6. 107. 
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can  effect  coiudsteiitly  with  any  incapacity  under  whidi  the  cargo 
may  labour.  Where  the  non-completioin  of  the  contract  is  caused 
by  an  incapacity  of  this  description  alone,  the  goods  owner  can* 
not  allege  that  the  contract  is  not  performed.  If,  however,  the 
vessel  herself  is  incapacitated,  the  owner  cannot  demand  the 
freight,  for  which  he  stipulated  only  on  the  performance  of  his 
engagement  (^).  Thus,  where  a  ship  sailed  on  a  voyage  firom 
Liverpool  to  Hali&x  and  back,  and  after  proceeding  about  half 
way  to  HaU£suc  she  was  captured  and  recaptured,  and  brought 
back  to  Plymouth,  and  the  charter-party  showed  that  the  inten- 
tion of  the  parties  was  that  the  freight  should  be  paid  on  the 
completion  of  the  voyage,  it  was  held,  that  no  freight  pro  rcUd 
was  claimable  (A). 

Where  a  ship  in  distress  put  into  an  English  port,  after 
having  performed  the  greater  part  of  her  voyage,  and  she  was 
seized  there,  on  suspicion,  as  a  prize,  and  the  cargo  was  neces- 
sarily taken  out  in  order  to  repair  the  ship,  but  afi;erwards  the 
cai^  was  restored,  and  at  a  later  period  the  ship  and  part  of 
the  cargo  were  sent  to  London,  the  remainder  of  the  goods  being 
forwarded  by  another  conveyance  to  its  destination,  it  was  held, 
that  the  shipowners  were  entitled  to  freight  pro  ratd,  and  only 
pro  raid,  as  the  fidliire  of  the  performance  of  the  original  con- 
tract was  in  no  way  owing  to  the  cargo  (t).  And  where  a 
Swedish  Ax^  on  a  voyage  to  Lisbon  was  brought  into  an  Eng- 
lish port  under  an  embargo  against  Swedish  ships,  and  it  became 
necessary  to  unload  the  caigo,  which  was  claimed  for  merchants 
at  Lisbon  who  were  not  subject  to  the  embargo,  and  they  were 
compelled  to  find  another  ship  to  convey  it  to  its  market,  the 
Court  held,  that  as  the  detention  and  the  carriage  of  the  cargo 
out  of  its  course  had  arisen  by  reason  only  of  the  national  cha- 
racter of  the  ship  without  any  co-operation  on  the  part  of  the 
cargo,  no  freight  was  payable  (k). 

So,  where  a  cargo  belonging  to  English  merchants  was  to  be 
taken  by  a  Swedish  ship  to  Venice,  and  a  few  days  after  the 
vessel  sailed  she  was  obliged  by  bad  weather  to  put  into  Fal- 
mouth, where  she  was  detained  under  an  embargo  against 
Swedish  ships,  but  her  cargo  was  restored  to  the  merchants,  it 
was  held,  that  they  were  not  liable  for  any  freight,  although  they 

(g)  See  the  Judgment  of  Sv  W.  Scott  in  The  Fortwui,  ubi  iupra. 

in  The  Fortuna,  Edw.  67.  (0  '^  Copenhagen,  1  Rob.  289. 

(A)   The  Hiram,  8  Rob.   180 ;    ThB  (k)  The  WerUtelwrgonn,  4  Rob.  17. 
WUhelmimh  t(.  284 ;  and  the  judgment 
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were  bound  to  pay  the  expenses  incurred  hj  the  ship  on  account 
of  the  cargo  (I). 

Captors  who  perform  the  contract  by  carrying  the  goods  to  AoplicatioD  of 
their  destination  are  usuaUy  entitled  to  fi-eight.  This  is  the  "^^^^  ""^ 
general  rule  (tn).  And  in  some  cases^  which  are  rather  equita-  substantial 
ble  applications  of  this  rule  than  extensions  of  it,  it  has  been  contract!**^*  ^ 
held,  that  freight  is  payable  although  the  voyage  has  not  been 
performed.  Thus,  where  the  goods  had  not  been  carried  to  the 
actual  port  of  destination  in  Holland,  but  to  this  country,  to 
which  the  merchants  had  intended  them  finally  to  come,  and  to 
which  they  would  have  been  consigned  in  the  first  instance  but 
for  regulations  of  the  Dutch  Government  which  prevented  their 
being  brought  here  directly,  the  Court  held  that  they  had  been 
brought  to  their  real,  although  not  to  the  nominal  destination, 
and  that  freight  was  therefore  due  (n)«  And  in  the  cases  of 
the  American  ships  boimd  to  France  or  Holland,  which  were 
brought  into  the  ports  of  this  country  under  the  prohibitory  law 
in  force  during  the  war  of  the  beginning  of  this  century,  the  full 
freight  was  pronounced  to  be  due  where  the  owners  of  the  car- 
goes elected  to  sell  here,  for  the  Court  considered  that  a  voyage 
from  America  to  this  country  was  nearly  the  same  in  effect  as 
a  voyage  to  the  contiguous  countries  to  which  the  vessels  had 
been  originally  destined  <o). 

The  decisions  in  the  Court  of  Admiralty  in  the  cases  of  neutral 
vessels  carrying,  in  war  time,  cai^oes  liable  to  seizure,  do  not, 
properly  speaking,  form  exceptions  to  the  general  rule  mentioned 
above,  since  in  these  cases  the  voyage  is,  as  against  the  party  who 
is  to  pay  freight,  considered  to  be  completed.  Thus,  it  has  been 
long  settled  that  a  neutral  ship  may  carry  the  goods  of  an  enemy, 
subject  to  the  right  of  the  other  belligerent  to  bring  in  the  ship 
for  the  purpose  of  obtaining  an  adjudication  on  the  cargo  (77). 


(/)  The  Isabella  JacoUna,  4  Rob.  77. 

(m)  The  Fortuna,  4  Rob.  278 ;  The 
DioHo,  5  Rob.  67  ;  The  VrowAnna  Catha- 
rina,  6  Rob.  269. 

(n)  r^  Diana,  5  Rob.  67. 

(o)  See  the  judgment  of  Sir  W.  Scott 
in  The  Friends,  Edw.  246. 

ip)  See  the  judgments  in  The  Bremen 
ftf^g^,  4  Rob.  91,  and  in  The  From 
Henriea,  ib,  847.  The  right  of  neutral 
ships  to  carry  enemy's  gcwds  in  time  of 
war  depends  of  coarse  on  the  terms  of 


particular  treaties.  In  the  treaty  as- 
sented to  at  the  Congress  of  Paris 
(April  16,  1856),  it  was  declared  (by 
art.  2)p  that  the  neutral  flag  covers 
enemy's  goods  with  the  exception  of 
contraband  of  war ;  and  (by  art  3)  that 
neutral  goods,  with  the  exception  of 
contraband  of  war,  are  not  liable  to  cap- 
ture under  an  enemy's  flag.  The  his- 
tory of  and  the  authorities  on  this  sub- 
ject will  be  found  in  Twiss's  Law  of 
Nations,  Chap.  V. 
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And  it  has  usuaOj  been  the  practice  of  the  Court  of  Admiralty 
to  allow  freight  to  neutral  vessels,  where  the  cargo  is  condemned 
as  enemy's  property,  and  the  ship  is  restored:  for  in  these  cases, 
capture  is  equivalent  to  delivery  ;  that  is  to  say,  the  captor  who 
possesses  himself  jtcr^  belli  of  the  enemy's  goods  is  considered 
to  represent  the  enemy,  and  since  he  prevents  by  his  seizure  the 
completion  of  the  voyage,  and  the  earning  of  the  whole  freight, 
the  capture,  as  against  him,  operates  as  an  actual  delivery  of  the 
goods  to  the  consignee  (;)• 

It  will  now  be  convenient  to  mention  some  peculiar  cases  in 
which  questions  have  been  raised  as  to  the  right  to  freight 


Freigrht  for 
cattle. 


It  is  said  by  Molloy,  that  if  cattle  are  sent  on  board  and  the 
freight  is  to  be  paid  for  their  lading,  it  becomes  due  even  although 
they  die  on  the  voyage,  and  that  this  is  the  rule  if  there  is  no 
particular  agreement  made  either  as  to  the  lading  or  as  to  the 
transport ;  but  that  it  is  otherwise  if  the  freight  is  to  be  paid 
for  transporting  them  (r).     In  practice  any  case  of  this  kind 


(q)  See  the  judgment  in  The  Copen- 
hagen, 1  Rob.  291 ;  the  note  to  The  AtUu^ 
3  Rob.  304;  and  the  judgments  in  The 
Bremen  Flugge,  4  Rob.  91 ,  and  in  The 
Prosper,  Edw.  76.  If  the  ship  and  cargo, 
being  both  neutral,  are  restored,  the  ship 
must  proceed  and  complete  her  voyage 
before  she  can  demand  freight.  See  the 
judgment  in  The  Copenhagen,  ubi  supra. 
In  these  cases  the  captor  takes  cum  onere, 
and  the  freight  is  a  lien  which  precedes 
all  other  claims;  unless,  indeed,  there 
have  been  mala  fides  in  the  transaction, 
or  the  ship  has  been  guilty  of  a  de- 
parture from  pure  neutral  conduct ;  as, 
for  instance,  by  carrying  from  one 
enemy  to  the  colony  of  another  allied  in 
the  war,  or  by  carrying  on  for  the  enemy 
his  coasting  or  his  colonial  trade,  or  by 
acting  in  his  revenue  service.  Sbe  the 
judgment  in  the  Vrow  Henrica,  4  Rob. 
347»  and  the  cases  cited  at  the  com- 
mencement of  this  note ;  also  The  Rose, 
2  Rob.  206  ;  The  Emanuel,  1  Rob.  296 ; 
2%e  ImrnanueU  2  Rob.  186 ;  The  Rebecca, 
lb.  101 ;  and  The  Convenientia,  4  Rob. 
201.  See  also  the  American  cases,  The 
Fanny,  10  Wheaton,  658 ;  The  Com- 
mercen,  2  Gallison,  264.  The  principle 
which  is  acted  upon  in  these  cases  is, 
that  on  the  breaking  out  of  a  war,  neu- 
trals have  a  right  to  carry  on  their  oc- 
eustomed  trade;  but  they  are  not  en- 


titled to  engage  in  trades  which  are 
open  to  them  only  by  reason  of  the 
accidents  of  the  war.  See  The  WUhel- 
mina,  2  Rob.  101,  note,  and  the  judgment 
in  The  Immannel,  ubi  supra.  Freight 
is  not  allowed  if  the  articles  carried 
are  contraband  according  to  the  law  of 
nations,  such  as  tar  or  sail  cloth ;  for 
indirect  assistance  is  afforded  to  the 
enemy  by  the  carriage  of  these  goods. 
The  Mercurius,  1  Rob.  288,  and  The 
Oster  Bisoer,  4  Rob.  199.  It  appears 
that  tar,  when  the  produce  of  the  country 
of  the  owner  of  tne  cargo,  may  be  car- 
ried subject  to  being  brought  in,  not 
for  confiscation,  but  for  pre-emption. 
See  the  judgment  in  The  Sarah  Christina, 
1  Rob.  241 ;  and  further,  as  to  contra- 
band of  war,  post.  Chap.  VII.,  Insur- 
ance. The  freight  which  the  captor 
must  pay  in  these  cases  is  usually 
measured  bv  the  terms  of  the  charter- 
party  !  but  if  there  has  been  any  fraud 
in  the  transaction,  or  if  the  hazard  of 
the  war  has  raised  the  rates  of  freight 
to  an  extraordinary  degree,  this  measure 
will  not  be  adopted.  See  the  judgment 
in  The  Twilling  Riget,  6  Rob.  85. 

(r)  See  Molloy,  B.  2,  c.  4,  s.  8. 
By  the  Roman  law,  if  a  contract  was 
made  for  the  carriage  of  slaves,  no 
deduction  was  to  be  made  from  the 
freight  in  respect  of  any  of  them  that 
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would  depend  upon  the  terms  of  the  particular  contract  under 
which  the  cattle  were  shipped. 

Questions  liave  also  arisen  as  to  the  effect  of  a  detention  Effect  of  de- 
during  the  voyage  on  the  claim  for  freight  where  it  is  to  be  paid  yoyaffe.^"""^ 
at  so  much  for  a  given  time^  as^  for  instance^  as  so  much  per 
month.  The  determination  of  these  cases  depends  also  upon  the 
terms  of  the  contract.  The  general  rule  is^  that  the  freight 
continues  payable^  if  the  detention  does  not  discontinue  the 
voyage^  or  suspend  the  contract^  and  does  not  proceed  from  the 
default  of  the  shipowner  («).  In  a  case  in  which  the  contract 
provided  that  a  deduction  should  be  made  from  a  gross  sum 
payable  for  the  freight^  "  in  case  of  the  inability  of  the  ship  to 
execute  or  proceed  on  the  service ;"  these  words  were  held  to 
extend  to  an  inability  to  proceed  to  sea  caused  by  the  death  and 
desertion  of  some  of  the  crew  owing  to  the  existence  of  small 
pox  on  board  (t). 

In  cases  of  necessity^  as^  for  instance^  where  the  ship  is  Transhipment 
wrecked,  or  otherwise  disabled  in  the  course  of  the  voyage  and 
cannot  be  repaired,  or  cannot  be  repaired  without  too  great  a 
delay  and  expense,  the  master  may  procure  another  competent 
vessel  to  carry  on  the  goods  and  earn  the  freight.  If  other 
means  to  forward  the  cargo  can  be  procured  the  master  must 
procure  them  or  lose  his  freight  (m). 

Where  there  has  been  a  transhipment,  questions  of  some  dif- 
ficulty have  arisen  as  to  the  rate  of  freight  which  is  recoverable. 
Where  goods  were  shipped  in  a  general  ship  under  a  bill  of 
lading,  in  which  the  freighter  was  named  as  the  consignee,  and 


might  die  on  the  voyage,  unless  it 
appeared  from  the  agreement  that  the 
shipper  intended  to  pay  for  those  only 
who  were  safely  landed.  Dig.  lib.  14, 
tit.  2.  See,  as  to  a  contract  to  pay  the 
highest  freight  which  the  shipowner 
could  prove  to  have  been  paid  for  ships 
on  the  same  voyage,  Oeiher  v.  Capper^ 
U  C.  B.  39,  696,  and  18  C.  B.  866. 

(s)  See  Havelook  v.  Geddes,  10  East, 
655  i  Moortom  v.  Oreaves,  2  Camp.  627 ; 
Bipley  v.  Scar/e,  5  B.  &  C.  167,  and  Fa- 
knU  V.  Gibh$,  6  C.  B.,  N.  S.  270;  and 
also  onto,  p.  244,  as  to  the  suspension 
of  the  contract  by  war,  blockade,  or  the 
like. 

(0  BeaUon  v.  Sehank^  3  East,  283. 

<tt)  See  3  Kent  Comm.  210;  Shipton 


V.  Thornton,  9  A.  &  E.  316.  There  is 
no  direct  authority  in  our  law  books  as 
to  whether  it  is  the  duty  or  only  the  right 
of  the  master  to  tranship.  The  foreign 
jurists  have  differed  on  this  question. 
The  arguments  on  either  side  are  shortly 
stated,  and  many  of  the  foreigrn  autho- 
rities on  the  subject  are  collected  in  the 
judgment  in  Shipton  v.  Thornton,  ubi 
supra.  In  America  it  has  been  held, 
that  it  is  the  duty  of  the  master  to 
tranship  where  it  is  possible.  8  Kent 
Comm.  21 2.  See,  as  to  the  duties  of  the 
master  in  cases  of  injury  to  the  ship, 
and  as  to  the  effect  of  transhipment  on 
the  contract  of  insurance,  pott,  Chap. 
VII.,  Insurance,  Part  II. 
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Effect  of  Cap- 
ture and  re- 
capture. 


the  completion  of  the  royage  was  preyented  by  damage  done  to 
the  ship  by  tempest,  but  the  goods  were  forwarded  by  the 
master  to  their  destination  by  another  ship,  under  a  bill  of 
lading  making  another  person  consignee^  it  was  held,  that  the 
freighter  was  liable,  on  the  receipt  of  the  goods,  for  the  whole 
freight  originally  contracted  for,  although  they  were  carried  by 
the  second  conveyance  at  a  less  freight  {x). 

Freight  is  usually  recoverable  after  capture  and  re-captvire,  if 
the  voyage  is  completed  (y).  The  rules  by  which  the  Court  of 
Admiralty  is  guided  on  questions  arising  out  of  the  capture  of 
neutral  vessels  carrying  enemies'  goods  have  been  mentioned  in 
an  earUer  part  of  tiiis  chapter(z> 


Effect  of  da-         If  the  goods  are  carried  and  ddivered  to  the  merchant,  he  is 
mage  to  goods.  ^^^  entitled  to  abandon  them,  or  to  resist  the  payment  of  freight 

by  reason  of  their  being  damaged,  unless  there  is  some  stipula- 
tion to  this  effect  in  the  contract.  The  injury  to  the  goods,  if 
caused  by  the  negligence  of  the  master,  will  only  affinrd  matter 
for  a  cross  action  (a). 

There  is  no  case  in  which  the  delivery  of  less  than  a  complete 
cargo  has  not  been  held  to  be  apportionable. 


Effect  of  abort 
deliFery. 


Where  a  complete  cargo  was  to  be  laden  and  delivered  on 
freight  being  paid,  it  was  held  that  the  delivery  of  a  complete 
cargo  was  not  a  condition  precedent,  the  freighter  having  his 
remedy  in  damages  for  any  short  delivery  (6).  So,  where 
freight  was  to  be  paid  upon  the  right  and  true  deUveiy  of  the 
cargo  agreeably  to  bills  of  lading,  it  was  held  to  be  payable 
upon  proof  of  the  entire  number  of  casks  mentioned  having  been 
delivered,  although  it  appeared  that  the  contents  had  been 
damaged  by  the  negligence  of  the  master  and  crew.  The  party 
injured  had,  it  was  said,  his  counter-remedy  by  action  for  the 
negligence  (c).     No  claim  can  be  set  up  by  the  purchaser  of  a 


(x)  i^tiptOH  V.  Thornton,  9  A.  &  K  816. 

(y)  See  the  judgment  in  Beale  ▼. 
ThomfMon,  3  B.  &  P.  428 ;  and  Bergstrom 
▼.  Miltt,  8  Esp.  86 ;  see  BlMoMoornm  v. 
Greaou,  2  Camp.  627. 

(«)  See  aii<<,  p.  279. 

(a)  Hotkam  ▼.  £<m<  India  Company,  1 
Dougl.  271  ;  Garrett  ▼.  Melhmith,  4  Jur., 
N.  S.  948,  V.  C.  Stuart ;  SUmton  v.  Hallf 
1  H.  &  N.  881 ;  Jlsion  ▼.  Herring,  11 


Ex.  822,  and  ante,  p.  268. 

(6)  Bitchie  v.  Jtkineony  10  Eatt,  295 ; 
and  see  CkrUtie  v.  Bow,  1  Taunt  800 ; 
Gibton  ▼.  Siurge,  10  Ex.  622;  and  the 
judgments  in  JVhite  ▼.  Beeton,  7  H.  &  N. 
42. 

(c)  Danideon  ▼.  Gwynne,  12  East, 
381  ;  see  also  Hotham  v.  Eatt  India 
Company,  1  Dougl.  272,  where  a  pro- 
vision in  the  charter-party,  that  the 
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is&rgo  against  the  seller  in  re^ct  of  short  deHvteiy^  if  it  appears 
from  the  terms  of  the  contract  between  them^  that  it  was  in- 
tended that  the  purchaser  should  take  the  chance  of  the  quantity 
turning  out  more  or  less  (d)* 

Where  a  caxgo  of  wheat,  to  be  shipped,  had  been  sold,  and  the 
contract  note  mentioned  certain  quantities  as  the  maximum  and 
minimum  to  be  shipped,  it  was  held  that  the  purchaser  was 
entitled  to  refuse  to  accept  the  shipping  documents,  or  to  pay 
for  the  cargo,  as  the  bill  of  lading  and  shipping  documents  re- 
presented the  caigo  to  consist  of  a  greater  quantity  than  the 
maximum  fixed.  It  was  also  held  that  the  purchaser  was  not 
bound  to  pay  for  the  cargo,  or  to  accept  shipping  documents 
which  represented  it  to  be  within  the  prescribed  limits,  if  in 
fact  it  exceeded  them  (e). 

Where  by  the  diarter-party  a  full  cargo  is  to  be  shipped,  Contracu  to 
consisting  of  heavy  and  light  goods,  or  of  different  kinds  of  ^Z^ 
goods  at  lower  and  higher  freights,  it  is  oflen  material  to  ascer- 
tain the  precise  meaning  of  the  contract ;  as  in  the  latter  case, 
the  amount  of  freight  will  depend  on  the  character  of  the 
goods  laden,  and  in  the  former,  the  shipowner  would  be  bene- 
fited by  the  shipment  of  heavy  goods  adapted  to  supply  the 
place  of  ballast 

No  general  rule  can  be  laid  down  which  will  apply  to  all 
these  cases ;  but  the  decision  of  this  question  depends  upon  the 
intention  of  the  parties  as  apparent  on  the  express  contract,  or 
as  it  is  to  be  implied  from  the  surrounding  circumstances,  or 
from  any  custcnn  of  the  particular  voyage  capable  of  being  an- 
nexed to  the  contract;  and  the  shipper  has  usually  the  option  to 
load  what  goods  he  thinks  best,  and  the  shipowners  are  bound 
to  ballast  the  ship  properly  (/). 


ihipownen  w«re  only  to  be  liable  in 
respect  of  "ship  damage"  to  the  goods, 
was  held  to  mean,  not  that  they  were  to 
he  answerable  for  damages  occasioned 
by  acts  of  God,  such  as  storms,  but  for 
those  only  which  were  caused  by  their 
own  fault,  or  that  of  their  servants,  or 
which  arose  from  defects  in  the  ship, 
improper  stowage,  or  the  like. 

(d)  C&voi  V.  Bingham,  2  B.  &  B.  886. 

(«)  Ttttnvaeo  v.  Lucas,  1  E.  &  E.  681 
— 692.  See  also  llmtvaeo  ▼.  Luctu,  1 
B.  ft  S.  186,  where  a  question  arose  on 
a  similar  contract  as  to  the  sufficiency 


of  a  policy  of  insurance,  tendered  as 
one  of  the  shipping  documents. 

(/)  See  the  cases  cited  in  the  follow- 
ing notes,  and  Irving  t.  Gegg,  1  B.  N.  C. 
66 ;  Capper  ▼.  Fortier,  8  B.  N.  C.  938; 
Gibbon  y.  Young,  2  Moore,  224 ;  Cock- 
burn  V.  AUaander,  6  C.  B.  791.  Where 
a  charter-pan^  proiided  that  the  char- 
terer shotud  load  a  full  and  complete 
cargo  of  sugar  and  other  lawful  produce, 
fireight  to  be  paid,  in  certain  rates  on 
certain  specified  goods,  and  in  propor- 
tional rates  on  other  goods,  if  any 
should  be  shipped,  except  what  might 
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Thus,  where  the  coyenant  was  to  provide  a  &11  cargo  consist- 
ing of  copper^  tallow,  and  hides,  or  other  goods ^  on  which  separate 
rates  of  freight  were  to  be  paid,  it  was  held  that  it  was  per- 
formed bj  supplying  as  much  tallow  and  hides  as  the  master 
chose  to  take  on  board,  and  that  the  freighter  was  not  bound  to 
provide  any  copper ;  although  it  was  necessary,  for  want  of  it,  to 
retain  the  ballast  on  board  (^).  Where  it  was  agreed  by  the 
charter-party  that  the  ship  should  proceed  to  Baltimore  and 
there  load  a  full  cargo  of  produce,  and  that  freight  should  be 
paid  at  and  after  a  certain  rate  per  barrel  of  flour,  meal,  and 
naval  stores,  but  that  a  higher  sum  per  quarter  of  480  lbs.  was  to 
be  paid  for  Indian  com,  or  other  grain,  and  that  the  cargo 
should  not  consist  of  less  than  3000  barrels  of  flour,  meal,  or 
naval  stores,  but  that  not  less  flour  or  meal  than  naval  stores 
should  be  shipped,  and  it  appeared  that  the  shipper  had  put 
on  board  a  large  quantity  of  oats,  but  there  was  evidence  that 
oats  were  not  an  usual  shipment  from  America,  and  that  a  quarter 
of  them  weighed  much  less  than  480  lbs.,  and  occupied  a  much 
larger  space  than  a  quarter  of  Indian  com,  or  of  wheat  at  that 
weight,  it  was  held  that  the  words  other  grain  were  confined  to 
other  grain  weighing  480  Ihs.  a  quarter ^  and  did  not  include  oats ; 
and  also  that  the  shipowner  was  entitled  to  freight  as  if  3000  bar- 
rels of  flour,  meal,  or  naval  stores  had  been  shipped,  and  that  for 
the  rest  of  the  space  he  was  to  be  paid  as  if  it  had  been  filled  with 
Indian  com,  or  other  grain  of  the  average  weight  of  480  lbs.  per 
quarter  (A).  And  where  a  freighter  had  the  option  to  load  a  ship 
either  wholly  with  one  kind  of  goods  at  a  higher  rate,  or  partly 
with  such  goods,  and  partly  with  others  at  a  less  fi^ight,  and  it 
was  necessary  that  the  latter,  if  laden  at  all,  should  be  laden 
first,  it  was  held,  that  the  freighter,  by  beginning  to  load  with 
the  goods  at  the  higher  freight,  had  elected  to  frunish  an  entire 


be  shipped  for  broken  stowage,  which 
should  pay  as  customary,  and  the  char- 
terer put  on  board  as  large  a  quantity 
of  timber  as  the  vessel  could  carry,  but 
did  not  supply  any  broken  stowage,  for 
some  of  which  there  was  room,  it  was 
held,  that  the  question  as  to  the  com- 
pleteness of  the  cargo  was  for  the  junr ; 
but  that,  if  it  was  for  the  Court,  the 
charterer,  having  exercised  his  right  of 
choice,  and  put  on  board  an  article 
with  which  the  ship  could  not  be  fully 
loaded,  was  bound  to  supply  broken 
stowage  to  fill  up  the  cargo ;  for  since 


the  shipowner  would  have  been  bound 
to  carry  some  broken  stowage  if  the 
charterer  had  requested  him  to  do  so, 
there  was  a  correlative  obligation  on 
the  part  of  the  charterer  to  supply  some. 
Cole  v.  Meek,  12  W.  R.,  C.  P.  849.  The 
shipowner  may  put  merchandize  on 
board  as  ballast  if  it  occupy  no  more 
room  than  the  ballast  would  have  done. 
See  TbiTM  V.  Henderson,  4  Ex.  890,  and 
ante,  p.  47. 

{g)  Moorsom  v.  Page,  4  Camp.  103. 

(A)  Warren  v.  Peabody,  8  C.  B.  800. 
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cargo  of  such  goods^  and  that  not  having  furnished  a  complete 
cargo  the  jury  were  warranted  in  assessing  the  damages  for  the 
entire  complement  at  the  higher  rate(i).  Usually,  however, 
where  the  option  of  selecting  the  articles  lies  with  the  freighter, 
the  proper  mode  of  estimating  the  damages,  if  a  full  cargo  is  not 
loaded,  is  by  an  average  upon  the  various  rates  of  freight,  cal- 
culated in  iJie  proportion  of  the  different  articles  usually  carried 
on  such  a  voyage  (A). 

Where  a  ship  was  to  proceed  to  a  bar-harbour,  or  as  near 
thereto  as  she  could  safely  get,  and  the  merchant  was  to  load  a 
fiiU  cargo,  and  at  the  time  of  the  making  of  the  charter-party, 
both  parties  knew  that  if  a  full  cargo  were  loaded  within  the 
bar,  the  vessel  would  not  be  able  to  recross  it  and  get  out  to 
sea,  it  was  held  that  the  shipowners  had  complied  with  their 
imdertaking  by  taking  the  ship  within  the  bar  and  receiving 
there  as  much  of  the  cargo  as  she  could  carry  over  the  bar,  and 
by  waiting  outside  the  bar  for  the  remainder  (/).  In  a  later 
case  a  charter  provided  that  the  ship  should  proceed  to  a 
particular  port  or  so  near  thereunto  as  she  could  safely  get  and 
should  be  ready  to  load  by  a  given  day,  taking  from  the  &ctors 
of  the  merchant  such  produce  as  he  might  find  it  convenient  to 
ship,  not  exceeding  what  the  ship  could  reasonably  stow  and 
carry.  The  ship  so  loaded  was  to  proceed  to  London  and 
deliver  the  cargo  on  being  paid  a  lump  sum  for  freight,  and  the 
cargo  was  to  be  taken  to  and  from  alongside  at  the  merchant's 
risk.  The  ship  proceeded  to  and  entered  the  port  named,  which 
was  a  bar-harbour  which  could  not  be  entered  or  left  at  certain 
tides  by  vessels  of  a  certain  draught.  A  cargo  was  then  placed 
on  board  by  the  agent  of  the  merchant,  for  which  the  master 
signed  bills  of  ladiag.  When  the  vessel  was  thus  laden  she 
drew  so  much  water  that  she  grounded  upon  the  bar,  and  it 
became  necessary,  therefore,  to  take  out  nearly  all  the  goods. 
The  master  then  offered  to  take  on  board  so  much  of  the  cargo 
as  would  not  prevent  his  passing  the  bar  in  safety,  and  then  to 
remain  outside  the  harbour,  and,  if  possible,  to  take  in  there,  at 

(t)  Benson  ▼.  Schneider,  7  Taunt.  272.  Smith  ▼.  M'Ouire,  3  H.  &  N.  554,  and 

(k)  Thomas  ▼.  Clarke,  2  Stark.  450;  WUson  ▼.  Hicks,  26  L.  J.,  Ex.  42. 

Capper  ▼.  Forster,   3   B.  N.  C.  938;  (I)  ShieidY.Wilkins,5Ex.S04,   See, 

Cockbum  ▼.  Alexander,   6  C.  fi.   791 ;  as  to  notice  to  the  merchant  that  the 

and  IFarrefiv.P«a&o<fy,8C.  B.  800.  See  ship  is  ready  to  receive  cargo,   /Viir- 

also,  as  to  the  measure  of  damages  for  bridge  ▼»  Pace,  1  Car.  &  K.  317. 
not  loading  pursuant  to  charter-party, 
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the  merchant's  risk,  the  remainder  of  the  cargo*  The  agent  of 
the  merchant  refufied  to  aasent  to  thU>  and  the  ship  sailed  with 
onlj  a  small  quantity  of  goods  on  board«  Under  these  circum- 
stances^  it  was  held  the  shipowners  were  not  entitled  either 
to  the  stipulated  freight  or  to  damages  for  the  refusal  to  ship 
the  cargo>  for  that  the  master^  although  not  bound  to  go  within 
the  bar  at  all,  having  done  so  and  having  signed  bills  of  lading, 
was  bound  to  find  his  way  to  his  destination  (m). 

In  another  case  where  a  charteivparty  had  been  made  in  the 
usual  &rm,  bj  which  the  shipowner  was  to  receive  and  the 
charterer  to  ship  a  fiill  cargo,  it  was  held  that  the  latter  had  no 
right  to  load  the  cabin ;  and  that  as  he  had  done  so  bj  consent, 
the  fireight  payable  in  respect  of  the  portion  of  the  cargo  so 
loaded  was  not  the  charter  fireight,  but  the  current  rate  of 
fireight  at  the  loading  port  at  the  time  of  the  taking  in  of  the 
cargo  (n).  Where  a  charter-party  provided  that  the  charterer 
should  load  ^^  a  full  and  complete  cargo  "  of  sugar  and  molasses, 
it  was  held  that  evidence  was  admissible  to  show  that  a  custom 
existed  at  the  port  of  loading  to  load  sugar  in  hogsheads,  and 
molasses  in  puncheons,  although  it  might  be  that  a  smaller 
quantity  of  cargo  would  be  loaded  in  this  way.  In  this  case  the 
evidence  did  not  alter  or  control  the  contract,  which  meant,  in 
truth,  that  a  fiill  cargo  of  sugar  and  molasses  should  be  carried, 
packed  in  die  ordinary  way  (o).  The  charterer  is  not  excused 
from  his  contract  to  load  a  fiill  cargo,  by  reason  of  the  ship, 
owing  to  sea  perils,  arriving  at  the  loading  port  after  the  export 
season  in  the  particular  trade  is  over ;  and  the  ordinary  excep- 
tion of  sea  perils  in  the  charter  is  not  applicable  to  such  a 
case(p). 

CoDtnets  to  Where  the  shipowners  had  covenanted  to  deliver  the  outward 

load  a  cargo,      cargo,  and  "having  done  so"  to  receive  on  board  a  return 

cargo,  and  the  freighters  had  covenanted  that  they  would  find 
and  provide,  "  as  they  did  warrant  and  assure  to  the  ship- 
owners," a  frdl  return  cargo,  it  was  held  that  the  freighters 
were  liable,  on  this  covenant,  for  not  having  frimished  a  return 
cargo,  although  the  delivery  of  the  outward  t^argo  was  prevented 

{m)  Thg    General   Steam  Navigatiom  (n)  Mitcheson  r.  Nieolf  7  Ex.  929. 

Company  ▼.  Slipper,  11  G.  B.,  N.  S.  49S.  (o)  Cuthbert  y.  Qmming,  10  Ex.  809. 

See  also  Sirugmll  y.  Priedriehion,  12  C,  (p)  Jhiret  ▼.  Oehome,  18  C.  B.  144. 
B.,  N.  S.  452. 
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by  its  seizure,  without  any  de&ult  of  the  shipowners,  at  the  out* 
ward  port  where  it  ought  to  have  been  delivered,  by  persons 
exercising  the  authority  of  Government  there  (y). 

Where  the  shipowners  covenanted  to  proceed  to  Ichaboe,  one 
of  the  Guano  Islands,  and  there  ^^  to  load  a  full  and  complete 
cargo  of  guano,"  it  was  held  to  be  no  excuse  for  the  non-per* 
formance  of  this  positive  contract  that  no  guano  was  to  be  found 
at  the  island  in  question  (r). 

Where  the  charterers  contracted  to  load  a  cargo  of  coals  on 
board  **  with  usual  despatch,"  it  was  held  that  they  were  liable 
for  a  delay  caused  by  a  severe  frost,  which  rendered  unnavigable 
the  canal  along  which  the  coals  were  brought  («).  In  cases, 
however,  where  it  has  been  provided  that  a  ship  shall  discharge 
at  a  particular  place  in  a  port,  or  wharf,  or  as  near  thereto  as 
she  can  safely  get,  it  has  been  held  that  the  liability  of  the 
charterer  to  imload  does  not  commence  until  the  vessel  arrives 
at  the  place  named,  if  the  delay  in  getting  to  it  is  occasioned 
only  by  the  ordinary  tides  and  course  of  navigation  (t). 

An  agent  at  a  foreign  port,  to  whom  a  ship  is  addressed  for 
loading  under  a  charter-party,  has  no  implied  authority  to  vary 
the  contract  by  substitutiDg  another  and  a  distant  port  of  load- 
ing, or  a  different  description  of  cai^o  («). 

The  remaining  incidents  which  belong  directly  to  the  sub- 
ject of  fireight  are  its  recovery,  and  the  shipotoner^s  lien  in  reject 
of  it. 


Under  the  first  of  these  heads  we  shall  consider  the  parties  Recovery  of 
liable  to  pay  freight  under  the  usual  contracts,  and  the  ordinary  '»■*<*»*• 
remedies  for  its  recovery. 

In  order  to  render  a  person  liable  to  pay  freight,  there  must  General  rules 
be  an  express  or  implied  contract  for  its  payment  between  him  SJ^^ef  ""^ 


(q)  Stortr  y.  Gordon,  8  M.  ft  S.  SOS  | 
tod  see  po9i,  Chap.  VI.,  Part  II.,  Ds- 

MURRAOE. 

(r>  HilU  Y.  Sugkrue,  16  M.  &  W.  258. 
The  charter-party  in  diis  case  proTided 
also  that  certain  disbursenents  were  to 
be  retiimed  to  the  charterers  **  in  the 
event  of  any  unforeseen  cause  pre- 
venting the  completion  of  the  charter- 
party  :"  but  the  Court  held  that  this 
stipulation  could  not  be  construed  to 


mean  that  the  contract  by  charter-party 
was  to  be  at  an  end  under  circum- 
stances such  as  those  which  had  hap- 
pened. See  also  Puller  v.  Stamtforth, 
11  East,  282. 
(«)  Kearon  t.  Pearaon,  7  H.  &  N. 

(0  Parker  ▼.  Whlow,  7  £.  &  B.  942; 
and  BasH/eU  ▼.  Lhyd,  1  H.  &  C.  888. 

(u)  Skkens  t.  Irvmg,  7  C.  B.,  N.  S. 
165. 
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and  the  shipowner  (v).  This  proposition  appears  to  be  self^ 
evident^  but  it  is  necessary  to  state  it^  because  difficulties  have 
arisen  in  many  of  the  decided  cases  from  its  being  overlooked. 
There  is  no  rtde  of  law  that  in  this  or  that  case  a  liability  arises 
to  pay  freight^  it  is  always  a  question  of  fact  to  be  decided  upon 
the  particular  circumstances  of  each  case.  And  there  is  no 
doubt  that  several  contracts  may  exist  simultaneously  binding 
different  parties  to  pay  the  same  freight;  for  instance^  the 
shipper  may  be  liable  on  his  express  contract  by  charter-party, 
or  on  the  implied  one  arising  from  the  shipment,  and  the  indorsee 
of  the  bill  of  lading,  or  the  consignee,  receiving  the  goods  under 
the  bill  of  lading,  may,  at  the  same  time,  be  liable  on  an  implied 
contract  arising  from  such  receipt.  In  these  cases  there  is  no 
transfer  of  liability.  It  seems,  indeed,  to  have  been  at  onetime 
supposed  that  the  contract  was  ambulatory,  and  that  when  the 
goods  were  delivered  the  shipper  ceased  to  be  liable  because 
his  liability  was  transferred  to  the  party  taking  the  goods,  but 
it  IB  now  established  that  the  shipper  continues  liable  on  his 
original  contract,  and  that  the  person  receiving  the  goods  may 
be  liable  also,  upon  a  new  contract,  the  consideration  for  which 
is  the  delivery  of  the  goods  to  him  (a:). 


Effect  of  re- 
ceipt of  ffoodt 
anaer  a  bill  of 
lading. 


As  a  general  rule,  the  indorsee  of  a  bill  of  lading  is  bound  by 
its  terms  upon  receiving  the  cargo  under  it.  Thus,  where  by 
the  bills  of  lading  the  goods  were  to  be  delivered  to  certain  per- 
sons or  their  assigns,  '^  he  or  they  paying  freight  for  the  same," 
it  was  held,  that  the  demanding  and  receiving  of  these  goods 


(o)  See  the  Judgment  of  Grose,  J.,  in 
Ward  V.  Pelton,  1  East,  513. 

(x)  See  Christy  ▼.  Row,  1  Taunt.  300 ; 
Shepard  ▼.  De  BemaUs,  18  East,  565; 
Sanders  ▼.  FanzeiUr,  4  Q.  B,  288  ;  Kemp 
V.  Gark,  12  Q.  B.  647.  There  is  no 
doubt  that  where  a  cargo  is  received 
under  a  bill  of  lading,  this  fact,  although 
not  necessarily  raising  a  contract  in 
law,  is  evidence  from  which  a  jury  may 
infer  a  contract  to  pay  freight  in  con- 
sideration of  the  captain  giving  up  his 
lien  on  the  goods,  per  Parke,  B.,  in  Yinmg 
V.  Moeller,  5  £.  8c  B.  760.  In  Drew  v. 
Bird,  M.  &  M.  156,  it  was  ruled  at 
Nisi  Prius,  that  where  there  is  no 
charter-party  the  shipper  is  not  liable 
to  pay  freight  if  the  bills  of  lading  state 
that  it  is  to  be  paid  by  the  consignee  or 


assigns ;  but  this  case  is  not  law.  See 
per  Parke,  B.,  in  Sanders  v.  Vanzeller, 
ubi  supra.  The  18  &  19  Vict,  c  111, 
s.  2,  which  places  consignees  named  in 
bills  of  lading,  and  indorsees  to  whom 
the  property  in  the  goods  has  passed  by 
the  consignment  or  indorsement,  in  the 
same  position  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been 
made  with  themselves,  expressly  enacts 
that  nothing  in  the  act  contained  shall 
prejudice  or  affect  any  right  to  claim 
freight  against  the  original  shipper  or 
owner,  or  any  liability  qf  the  consignees 
or  indorsees  in  consequence  qf  their  being 
such,  or  qf  their  receipt  qf  the  goods,  by 
reason  or  in  consequence  of  the  consign'^ 
ment  or  indorsement. 


i 
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from  the  master  by  a  purchaser  and  assignee  of  the  bill  of  lading 
was  evidence  of  a  new  contract  by  him  to  pay  the  freight,  as  the 
ultimate  appointee  of  the  shippers  for  the  purpose  of  delivery  (y). 
So,  where  goods  were  shipped  in  a  chartered  vessel  under  bills 
of  lading,  which  made  them  deliverable  to  the  shipper's  order, 
or  his  assigns, "  he  or  they  paying  freight  according  to  the  terms 
of  the  charter-party,"  and  the  goods  were  landed  at  the  West 
India  Dock,  and  the  bills  of  lading  were  afterwards  indorsed  by 
the  then  holder  to  the  defendants,  as  his  brokers,  who  received 
the  goods  under  them,  and  sold  them,  accounting  to  their  prin- 
cipal for  the  proceeds,  it  was  held  that  they  were  liable  for  the 
freight,  although  they  had  paid  over  the  proceeds  before  it  was 
demanded  of  them  {z).  But  where  the  goods  were  not  con- 
signed to  the  defendant,  although  it  had  been  intended  at  one 
time  that  this  should  be  done,  but  to  a  third  person,  to  whose 
order  the  bills  of  lading  were  made,  and  one  of  these  bills,  not 
however  indorsed  to  the  defendant,  was  sent  to  him  in  a  letter, 
advising  him  of  the  consignment,  and  requesting  him,  in  case 
the  consignee  should  not  have  arrived  at  the  port  of  discharge, 
to  do  the  best  that  he  could  for  the  shippers,  upon  which  the 
defendant,  (acting  as  agent  for  the  consignee  in  his  absence,) 
caused  the  goods  which  were  damaged  to  be  landed  at  the 
King's  warehouse,  in  compliance  with  the  requisitions  of  an  act 
of  Parliament,  and  entered  them  at  the  Custom  House  in  his 
own  name  to  prevent  their  seizure,  it  was  held  that  this  was 
not  an  acceptance  from  which  a  contract  to  pay  the  freight 
could  be  implied  (a).  So,  where  the  bills  of  lading  made  the 
cargo  deliverable  to  the  consignees  or  their  assigns,  "  he"  or 
they  paying  freight  for  the  same,"  and  they  indorsed  them  to 
the  defendants,  their  brokers,  who  were  largely  in  advance  to 
them,  and  the  defendants  entered  the  goods  at  the  Custom 
House  in  their  own  names,  but  landed  them  at  the  docks  in  the 
names  of  the  consignees,  and  afterwards  obtained  possession  of 
the  goods,  not  under  the  bills,  but  under  a  delivery  order  from 


(y)  Cocky,  Taylor,  13  East, 399;  see 
also  RoberU  ▼.  Holt,  2  Show.  4i3 ; 
Slindt  V.  Roberts,  5  D.  &  L.  460 ;  S.  C. 
17  L.  J.,  Q.  B.  166,  and  the  ohserva- 
tions  on  this  case  hy  Parke,  B.,  in 
Young  V.  Moeller,  5  E.  &  B.760;  Artaza 
y.  SmtUlfdece,  1  Esp.  23,  is  apparently 
not  law. 

(x)  Bell  ▼.  Kymer,  5  Taunt.  477 ;  and 
see  Pindar  t.  Wilktt  ib,  612,  and  Dmigal 

M.P. 


y.  KembU,  3  Bing.  383.  Where  the 
facts  are  sufficient  to  raise  an  implied 
promise  to  pay  freight  on  receipt  of  the 
goods,  it  appears  to  be  immaterial  that 
the  bill  of  lading  is  for  delivery  to  the 
consignees,  omitting  the  words  "or 
their  assigns."  See  Renteria  ▼.  Ruding, 
M.  &M.  511, 
(a)  Ward  v.  Felton„  1  East,  506. 


29Q  CONTRACT  OF  AFFREIGHTMENT 

the  consignees  for  that  purpose,  it  was  held  that  these  &ct8 
alone  did  not  raise  anj  implied  promise  by  the  defendants  to  pay 
the  freight.  As  it  appeared,  howevei:,  that  the  defendants  had 
on  former  occasions  obtained  the  delivery  of  other  goods  under 
i^imilar  orders  from  the  same  consignees,  and  had  always  paid 
the  freight,  the  Court  said  that  the  jury  was  justified  in  imply- 
ing from  this  fiwit  a  liability  on  their  part  (J).  Where,  by  a 
charter-party  under  seal,  a  ship  was  chartered  on  a  voyage  out 
and  home  for  a  specified  time  at  a  certain  rate  of  payment  on 
the  homeward  cargo,  in  tall  for  the  hire  of  the  ship,  to  be  paid 
partly  in  advance,  and  partly  by  bills  to  be  given  on  the  return 
of  the  ship,  and  the  bills  of  lading  stated  that  the  goods  were  to  be 
delivered  to  a  consignee  named  in  them,  or  his  assigns,  ^^  he  or 
they  paying  fi^ight  as  per  charter-party,"  and  one  of  the  bills 
was  indorsed  for  a  valuable  consideration  to  the  defendants,  to 
whose  order  the  goods  were  delivered,  after  they  had  been  trans- 
ferred in  the  books  of  the  Dock  Company,  and  entered  at  the 
Custom  House,  and  landed,  and  warehoused  in  their  names, 
the  Court  held,  upon  a  case  stated  for  their  opinion,  that  they 
were  not  liable  to  pay  the  freight  (c). 

And  upon  the  same  principle  where  a  consignee,  not  the 
owner  of  the  goods,  received  them  under  a  bill  of  lading,  by 
which  they  were  to  be  delivered  to  him  or  his  assigns,  ^*  paying 
freight  for  the  same,  with  primage  and  average  accustomed," 
but  which  did  not  mention  general  average,  the  Court  refused 
to  imply  any  promise  by  him  to  pay  general  average,  which  is 
usually  a  charge  on  the  owner  of  the  goods ;  even  although  the 
defendant  had  notice  before  he  received  the  goods  that  they  had 
become  subject  to  it  {d). 

Where  a  cargo  was  accepted  by  the  indorsee  of  a  bill  of 
lading  under  which  the  goods  were  deliverable  to  order,  ^^  against 
payment  of  the  agreed  freight  and  other  conditions  as  per 
charter-party,"  it  was  held  that  these  were  circumstances  from 
which  the  jury  might  imply  a  contract  on  his  part  to  pay  the 
demurrage  stipulated  for  in  the  charter-party,  notwithstanding 

{b)  Wilson  y,  Kymer,  1  M.  &  S.  157.  This  case  was  decided  in  some  degree 

It  ia  observable  tliat  in  this  case  the  upon    the    ground    that   there   was  a 

whole  ship  was  let  to  the  consignees  by  remedy  for  the  same  freight  against  the 

the  charter-party,  and  the  shipowners  charterer ;   but  it  appears  to  be  clear 

had  proved  against  them  on  their  bank-  now  that  this  is  not  materiaL    See  ante, 

niptcy  for  freight  under  the  charter-  p.  2815. 
party.  {^d)  Scatfe  v.  Tobin»  3  B.  $  Ad.  523. 

(c)  Moorsom  v.  Kymer,  2  M.  &  S.  303. 
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his  refusal^  at  the  time  of  receiving  the  goods,  to  pay  the  demur- 
rage (e).  It  must  be  observed,  however,  that  the  words  used 
in  the  bill  of  lading  in  this  case  were  peculiar,  and  that  the  de- 
murrage accrued  from  the  delay  of  the  holder  of  the  bill  of 
lading  himself,  at  the  port  of  discharge ;  and  in  a  later  case  it 
was  held,  that  the  consignee  of  a  bill  of  lading  which  makes  the 
goods  deliverable  to  him  or  assigns,  '^paying  freight  for  the 
said  goods  as  per  charter-party,"  does  not  by  taking  the  goods 
at  the  destination  make  himself  liable  to  pay  demurrage  in  the 
port  of  loading,  according  to  the  rate  stipulated  in  the  charter- 
party,  although  there  be  an  express  stipulation  for  a  lien  on  the 
goods  for  such  demurrage  (/).  In  a  later  case  a  cargo  was 
shipped  for  London  under  a  charter-party,  by  which  the  char- 
terer contracted  to  pay  a  certain  freight,  and  it  was  provided 
that  he  should  have  a  fixed  number  of  days  for  loading  and  im- 
loading,  and  that  he  should  pay  so  much  per  day  for  any  deten- 
tion of  the  ship  beyond  that  period.  A  bill  of  lading  made  the 
cargo  deliverable  to  the  consignees  in  London,  or  order,  '*  he  or 
they  paying  freight  as  per  charter-party ;"  and  in  the  margin 
was  written  "there  are  eight  working  days  for  unloading  in 
London."  The  vessel  was  detained  some  days  beyond  the 
eight.  The  consignees  having  received  the  cargo,  and  paid  the 
freight,  but  having  refrised  to  pay  demurrage,  it  was  held  that 
there  was  nothing  in  this  marginal  statement,  or  in  the  receipt 
of  the  cargo,  whicli  imposed  upon  them  any  liabiUty  to  pay  de- 
murrage  {g). 

Where  a  bill  of  lading  expressed  that  the  goods  were  deli- 
verable to  order  or  assigns,  "he  or  they  paying  freight  for  the 
said  goods,  five-eighths  of  a  penny  sterling  per  pound,  with 
five  per  cent,  primage  and  average  accustomed,"  and  by  the 
usual  custom  at  the  port  of  delivery  three  months'  interest  or 
discount  was  deducted  from  freights  payable  under  bills  of 
lading,  on  goods  such  as  those  in  question,  it  was  held  that 
the  assignee  of  the  bill  of  lading  who  had  received  the  goods 
was  only  liable  to  pay  the  frreight,  less  the  discount,  and  that 
the  custom  was  binding,  and  did  not  contradict  the  biQ  of 
lading  (A). 

{e)  Wegener  v.  Smithy  15  C.  B.  285.  (A)  Broume  v.  Byrne^  3  £.  &  B.  703  ; 

(/)  Smith  V.  Sievekingt  4  £.  &  B.  945 ;  Moeller  v.  Young,  5  E.  &  B.  755,  in  the 

5  E.  &  B.  589.  Exchequer  Chamber,  reversing  the  de- 

(g)  Chappel ▼. Cinrfortt  10  C.  B.|  N.S.  cisioo  of  the  Court  of  Qneen's  Bench; 

802.  Bee  5  E.  &  B.  7. 

U2 
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Where  goods  were  shipped  by  merchants  at  Bombay,  and  by 
the  bills  of  lading  were  to  be  delivered  "  unto  order,  or  to  his  or 
their  assigns  on  paying  freight  for  the  said  goods,"  and  the  bills 
were  indorsed  and  forwarded  to  the  defendants  in  London,  who 
indorsed  them  in  blank  to  their  factors,  who  received  the  goods 
under  the  bills  but  without  paying  the  freight,  and  were  debited 
with  the  amount  by  the  shipowner,  who  did  not  know  that  they 
were  only  agents,  and  afterwards  they  became  bankrupt,  upon 
which  the  defendants  obtained  the  goods  from  them,  it  was  held, 
that  there  was  no  implied  contract  by  the  defendants  to  pay 
freight  to  the  shipowner,  although  the  bills  of  lading  had  been 
indorsed  without  consideration  to  the  factors  as  agents  only  for 
the  defendants,  and  the  goods,  at  the  time  of  the  delivery  to  the 
&ctors,  were  the  property  of  the  defendants ;  for  it  was  con- 
sidered, that  as  the  agents  were  the  only  actual  indorsees  and 
holders  of  the  bills,  and  the  shipowner  did  not  require  payment 
before  the  delivery  of  the  goods,  he  must  be  taken  to  have  given 
credit  to  them  alone,  and  that  there  was  nothing  to  show  that 
the  defendants  had  given  any  authority  to  their  agents  to  pledge 
their  credit  for  the  freight.  To  the  objection  that  it  would  be 
imjust  that  the  defendants  should  receive  their  goods  without 
paying  any  freight,  the  Court  answered  that  it  was  the  volun- 
tary act  of  the  shipowner  to  give  credit  to  the  factors,  and  that 
if  he  was  indebted  to  them  to  the  amount  of  the  freight,  the 
freight  would  be  set  off  against  the  debt,  and  then  that  the 
assignees  of  the  bankrupt  factors  might  recover  the  fuU  amount 
of  the  freight  against  the  defendants,  subject  to  any  cross  de- 
mand (i^.  So,  no  promise  to  pay  freight  will  be  implied  when, 
on  the  face  of  the  bill  of  lading,  the  person  who  receives  the 
goods  is  merely  agent  for  the  consignees ;  as  where  the  goods 
were  deliverable  to  "  A.  B.  (the  defendant)  for  the  London  Gas 
Company,  he  or  they  paying  freight ;"  the  promise  to  be  in- 
ferred from  the  receipt  of  goods  under  such  a  bill  of  lading 
being,  prima  facie,  a  promise  as  agent  only  to  pay  the  freight  on 
account  of  the  company  (j).  And  from  the  fact  of  the  receipt 
of  goods  under  a  bill  of  lading  which  makes  them  deliverable  on 
payment  of  freight  as  per  charter-party,  no  contract  can  be  im- 
plied on  the  part  of  the  assignee  of  the  bill  of  lading  to  unload 

(0    Tobin  V.   Crawford^  5  M.  &  W.      798;  and  see  the  observations  on  this 
225 ;  S,  C,  in  Cam.  Scacc.  9  M.  &  W.  716.      case  in  Story  on  Agency,  p.  348,  note 
(j)  Amos  V.  Temperley,  8  M.  &  W.      (8),  8rd  ed. 
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the  vessel  in  a  reasonable  time,  although  the  charter  provides  for 
payment  of  demurrage  after  a  certain  number  of  lay  days  (A). 

In  all  these  cases,  whether  the  bills  of  lading  refer  to  a  char- 
ter-party or  not,  no  contract  is  implied  hy  law  from  the  facts. 
There  is  no  such  implication  even  where  a  bill  of  lading  specifies 
that  the  goods  are  to  be  delivered  by  the  shipowner  to  the  con- 
signee or  his  assigns,  he  or  they  paying  a  certain  specified  sum 
for  freight,  without  any  reference  to  a  charter-party,  and  the 
goods  are  received  by  an  indorsee  by  virtue  of  such  a  bill ;  al- 
though there  is  evidence  in  this  case  to  warrant  a  jury  in  finding 
such  a  contract,  and  it  has  been  so  much  the  practice  for  the 
indorsee  of  such  a  bill  of  lading  to  pay  the  specified  freight  if 
he  accept  the  goods  under  it,  that  there  is  little  or  no  doubt 
that  a  jury  would,  on  such  a  question,  find  in  favour  of  the  ship- 
owner, if  the  indorsee  received  the  goods  without  a  disclaimer 
of  his  liability.    But  there  is  no  authority  for  saying  that,  under 
such  circumstances,  there  is  a  contract  raised  by  law  to  pay  the 
freight  which  another,  namely,  the  consignor,  has  contracted 
with  the  shipowner  to  pay.     And  it  is  clear  that  the  contract 
does  not  (except  in  cases  in  which  the  18  &  19  Vict.  c.  Ill,  is 
applicable)  run  with  the  property  in  the  goods.     If  there  is  any 
liability  in  the  indorsee  of  the  bill  of  lading  by  reason  of  the 
receipt  of  the  cargo  under  it,  it  is  on  a  new  original  contract, 
the  consideration  for  which  is  the  delivery  of  the  goods  to 
him  (Z).     Where  there  is  no  bill  of  lading  the  consignee  is  not 
usually  liable,  but  prior  payments  of  freight  by  him  on  former 
occasions  of  a  similar  kind  are  reasonable  evidence,  even  in  this 
case,  to  show  that  on  the  receipt  of  the  goods  he  contracts  to 
pay  the  ^ight  (wi). 

It  is  now  well,  settled  that  the  usual  clause  in  bills  of  lading  Effect  on  re- 
engaging the  master  to- deliver  the  goods  to  the  consignees  or  ^^^^^f^^^^ 
assignees,  "  he  or  they  paying  freight,"  is  introduced  for  the  taking  a  bill 
benefit  of  the  master  only,  and  does  not  cast  upon  him  the  duty  ['■gnee!*  ^°°" 
of  obtaining  at  his  peril  the  freight  fifom  the  consignees  at  the 
time  of  the  delivery.     The  consignor  still  remains  liable  for  the 
freight  on  his  express  contract  in  the  charter-party,  or  on  his 
implied  undertaking  arising  from  the  shipment,  although  the 

(/r)  Yotmg  V.  Moeller,  5  E.  &  B.  755.  Henderton,  9  Ex.  722,  and  the  cases 

(/)  See  for  these  positions  the  judg-  cited  ante,  p.  288,  note  (jt). 

inent   of  Tindal,  C.  J.,  in  Sanders  v,  (m)  Coleman  v.  Lambert  5  M.  &  W. 

Vanxeiler,  i  Q.  B.  295,  Zwikhenhart  v.  502. 
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goods  have  been  delivered  to  the  consignee  without  obtaining 
the  freight,  unless  there  has  been  what  amounts  in  substance  to 
payment  by  the  consignee.  Thus,  where  cash  has  been  offered, 
but  the  master  has  elected  to  take  from  the  consignee  a  bill  of 
exchange  which  is  afterwards  dishonoured,  the  remedy  against 
the  consignor  is  lost  (n).  The  mere  taking  of  a  bill  from  the 
consignee,  however,  does  not  affect  the  remedy  against  the  con* 
signer,  unless  there  has  been  an  option  to  take  either  a  bill  or 
cash,  and  the  master  has,  for  his  convenience,  preferred  the 
former  (o). 


Lien  por 

VREIOHT. 


We  will  conclude  this  portion  of  the  Chapter  by  considering 
the  shipowner's  lien  far  freight, — a  right  which  exists  without 
any  express  stipulation,  but^  which  has  a  material  bearing  on  the 
contract  of  affi*eightment. 

The  shipowner  has,  independently  of  contract,  a  lien  on  the 
goods  actually  carried  for  the  freight  due  in  respect  of  them(/?). 
He  has  also  a  lien  on  the  cargo  for  any  sum  which  by  the  char- 
ter-party is  to  be  paid  for  the  hire  of  the  ship,  although  it  may 
have  no  relation  to  the  quantity  of  goods  actually  carried,  but  is 
calculated  only  on  the  tonnage  of  the  vessel  (q).  He  has,  how- 
ever, no  lien  either  at  law  or  in  equity,  in  respect  of  breaches  of 
covenants  in  the  charter-party  other  than  those  relating  to  the 
payment  of  freight  for  goods  actually  carried  (r).  No  lien,  there- 
fore, exists,  in  the  absence  of  express  stipulation,  for  dead 
freight,  demurrage  («),  wharfage  (t),  or  port  charges  (u). 

The  general  rule  is  as  stated  above,  but  it  often  happens  that 
the  effect  of  the  particular  contract  of  carriage  which  the  parties 
have  entered  into  is  to  deprive  the  owners  of  this  right,  owing 


(ii)  Tapley  y.  Martens,  8  T.  R.  461 ; 
Christy  v.  Row,  1  Tauut  800 ;  Shepard 
V.  De  BemaUSf  18  East,  565;  Dommeit 
V.  Beckford,  5  B.  &  Ad.  621 ;  Tobin  v. 
Crawford,  5  M.  &  W.  235 ;  9  M.  &  W. 
716. 

(o)  Marsh  v.  Pedder,  4  Camp.  267. 
In  Strong  v.  Hart,  6  B.  &  C.  160,  there 
was  Qo  evidence  that  cash  had  been 
tendered,  yet  it  was  held  that  the  jury 
was  properly  directed  that  the  con* 
signor  was  discharged  if  the  master 
took  the  bill  voluntarily  and  for  his  own 
convenience.  See  also  Anderson  v.  Hit- 
Hes,  12  C.  B.  499. 

(p)  It  has  been  held  that  there  is  a 


lien  on  every  part  of  the  merchandize 
belonging  to  the  same  person  and  under 
the  same. consignment,  for  the  freight  of 
the  whole.  Sodergreen  v.  Flight,  cited 
6  East,  622. 

(q)  Campion  v.  ColvUle,  8  B.  N.  C, 
17 ;  Neish  v.  Graham,  8  E.  &  B.  606. 

(r)  Birley  v.  Gladstone,  8  M.  &  S. 
206 ;  Gladstone  v.  Birley,  2  Mer.  401 ; 
Faith  ▼.  East  India  Company,  4  B.  &  A. 
630. 

(s)  PhilHps  ▼.  Rodie,  16  East,  647. 

(t)  Bishop  V.  Ware,  8  Camp.  860. 

(tt)  Faith  V.  East  India  Company,  uhi 
supr<h 
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to  the  terms  of  the  contract  being  inconsistent  with  it.     Ques- 
tions of  considerable  nicety  have  arisen  on  this  point. 

Thus,  there  is  usually  no  lien  for  freight  which  1ms  not  become  Loss  of  lien 
clue  at  the  time  when  the  goods  are  to  be  delivered.  It  was  pardculM° 
accordingly  held  that  no  question  of  lien  could  arise  where  the  contracts, 
contract  made  between  the  shipper  of  the  goods  and  the  ship- 
owner was  that  a  gross  sum  for  the  use  of  the  ship  was  to  be 
paid  within  a  certain  period  after  she  had  cleared  from  the 
Custom  House,  and  the  shipper  had  insisted  (there  being  nothing 
in  the  charter-party  to  prevent  him)  on  taking  out  the  cargo  be- 
fore the  ship  sailed  (x).  And  where  by  a  charter-party  the  ship 
was  to  dehver  her  cargo  "  on  being  paid  freight "  at  a  certain 
rate,  but  by  a  subsequent  clause  it  was  agreed  that  the  freight 
was  to  be  paid  "  on  unloading  and  right  delivery  of  the  cargo, 
in  cash,  two  months  after  the  vessel's  inward  report,"  it  was 
held,  that  taking  these  stipulations  together,  the  intention  was 
that  the  freight  was  not  to  be  paid  until  two  months  after  the 
inward  report,  and  that  the  shipowner  had  therefore  no  lien(y). 
So  where  the  freight  is  payable  by  the  bill  of  lading  according 
to  the  charter-party,  and  the  charter-party  fixes  a  certain  period 
after  the  delivery  of  the  goods  for  the  payment,  there  is  no 
lien  (z).  Where  good  and  approved  bills  were  to  be  given  in 
payment  of  the  freight,  and  the  shipowner  took  a  bill  in  pay- 
ment, and  although  he  objected  to  it  at  the  time,  he  afterwards 
negotiated  it,  he  was  held  to  have  relinquished  his  lien  (a).  But 
where  a  tonnage  freight  was  payable  partly  during  the  voyage, 
and  the  remainder  by  bills  at  two  and  four  months  from  the 
day  on  which  the  ship  should  arrive  in  the  Thames  on  her 
return,  and  there  was  a  provision  in  the  charter-party  that  the 
ship  should  B&er  her  arrival  take  her  regular  turn  for  delivery 
in  the  Docks,  the  Court  held  that  the  intention  of  the  parties 
obviously  was  that  the   bills  should   be  deUvered  before  the 


{x)  Thompson  v.  Small,  1  C.  B.  828. 
A  person  who  has  shipped  goods  on  a 
general  ship  cannot,  however,  demand 
them  hack  at  pleasure  without  payment 
of  freight;  although,  by  the  usage  of 
trade,  the  merchant  may  under  ordinary 
circumstances  re-demand  the  goods  a 
reasonable  time  before  the  ship  sails, 
on  paying  the  freight  which  would  be« 
come  due,  and  indemnifying  the  master 
against  the  consequenoes  of  any  bills  of 


lading  signed  for  the  goods.  See  Tindall 
▼.  Tay/or,  4  E.  &  fi.  219. 

(y)  Alsager  ▼.  St.  Katharine^ s  Dock 
Company,  14  M.  &  W.  794. 

(s)  Admitted  in  Lueat  v.  Noekellt,  4 
Bing.  729 ;  see  as  to  the  analogous  case 
of  a  shipwright  who  has  worked  on 
credit,  ante,  p.  68. 

(a)  Horncattle  v,Farran,  8  B.  &  Aid. 
497. 
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cargo,  and  that  as  they  had  neyer  been  delivered,  the  lien  still 
existed  (&). 

As  possession  is  necessary  to  a  lien,  It  follows  that  where  the 
owner  absolutely  demises  the  ship,  and  thus  parts  with  the 
possession  of  her,  and  of  her  cargo,  he  can  have  no  lien  for  her 
earnings.  On  this  account  it  often  becomes  material  to  consider 
the  construction  of  the  charter-party ;  and  the  real  question  in 
these  cases  always  is,  whether  it  was  the  intention  of  the  parties 
that  the'  owner  should  part  with  the  control  over  the  ship  for  a 
given  time,  or  whether  the  contract  was  the  ordinary  one  under 
which  the  constructive  possession  of  the  ship  is  preserved  ?  In 
each  case  the  whole  contract  contained  in  the  charter-party 
must  be  taken  together  (c),  and  the  result  will  depend  upon 
the  particular  expressions  used.  It  is  now,  however,  neces- 
sary, that  strong  and  distinct  terms  should  be  used  before  the 
Courts  will  put  a  construction  upon  the  agreement  which  will 
deprive  the  shipowner  of  his  lien.  In  the  earlier  cases,  the 
use  of  express  terms  of  demise  was  held  to  afford  a  nearly 
decisive  criterion  of  the  intention  to  part  with  the  possession  of 
the  ship  {d).  But  in  some  of  the  later  cases  the  owner's  lien 
has  been  supported,  notwithstanding  the  existence  of  such  ex- 
pressions, where  in  the  other  parts  of  the  contract  language  in- 
consistent with  that  intention  was  found.  Such,  for  instance, 
as  stipulations  showing  that  the  payment  of  the  hire  was  to  be 
either  precedent  to,  or  concomitant  with,  the  delivery  of  the 
goods  (e) ;  or  providing  expressly  for  the  preservation  of  the 
Ken  (/). 

The  mere  use,  therefore,  of  words  of  demise,  although  often 
material,  does  not  necessarily  show  that  the  intention  of  the 
owner  is  to  transfer  the  actual  possession  of  the  ship ;  and,  on 


(b)  Campion  w.  Cohfin,  8  B.  N.  C.  17. 
Ab  to  what  terms  introduced  into  the 
bill  of  lading  will  amount  to  a  waiver 
of  the  lien  as  against  the  consignee,  see 
Gilkison  v.  MiddUton,  2  C.  B.,  N.  S.  134, 
Neith  ▼.  Graham,  8  £.  &  B.  505,  and 
Kirehner  v.  TeniM,  12  Moo.  P.  C.  C. 
861,  where  these  cases  were  disapproved 
of.    See  also  poitt  p.  298. 

(c)  Soares  v.  Thornton,  7  Taunt.  627; 
Newberry  v.  Colmn,  7  Bing.  190;  S.  C, 
1  Ci.  &  F.  288;  Belcher  v.  Capper,  4  M. 
&  Gr.  502 ;  Dean  v.  Hogg,  10  Bing.  345 ; 
see  also post,Ch&^.  VI.,  Part  II.,  Stop- 
FAOE  IN  Transitu. 

(d)  SeethejudgmentofTindal,C.J., 


in  Belcher  v.  Capper,  4  M.  &  Gr.  641 ; 

Hutton  V.  Bragg,  7  Taunt  14;  Saville 
V.  Campion,  2  B.  &  A.  508. 

(e)  Birley  v.  Gladstone,  8  M.  &  S.  20J ; 
Tate  V.  Meek,  8  Taunt.  280;  Yates  v. 
Meynell,  ib.  302 ;  Yates  v.  Railston,  ib, 
293  ;  Faith  v.  East  India  Company,  4  B. 
&  A.  630  ;  Christie  v.  Lems,  2  B.  &  B. 
410. 

(/)  Small  V.  Moates,  9  Bing.  674.  If 
such  a  provision  is  inserted,  the  lien  is 
preserved,  although  the  effect  of  the 
contract  may  be  to  vest  the  possession 
in  the  charterer.  S.  C  See  also  Gled- 
stanes  v.  Allen,  12  C.  B.  202,  and  the 
cases  cited,  post,  p.  298. 
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tlie  other  Iiand^  the  charter-party  may  have  this  effect,  althoilgh 
no  words  of  demise  have  been  used  {jg).  The  fact  of  the  owners 
appointing  the  master  does  not  afford  a  strong  presumption  that 
they  intend  to  retain  possession  of  the  vessel;  for  it  is  an  almost 
invariable  usage  for  the  owners  themselves,  although  they  let 
out  the  ship  upon  freight  to  a  charterer,  to  appoint  the  captain 
and  crew ;  since  the  chart-ering  of  a  vessel  is  not  so  much  the 
chartering  of  the  hull,  as  of  a  ship  in  a  state  fit  for  the  purposes 
of  mercantile  adventure  (A).  Where  a  ship  was  chartered  to 
the  commissioners  of  the  transport  service  on  behalf  of  the 
Crown,  the  owners  providing  the  master  and  crew,  but  the 
terms  of  the  charter-party  showed  that  the  whole  use  of  the 
ship  was  to  be  vested  in  the  Crown,  and  that  the  owners  were 
not  to  interfere  with  it,  it  was  held,  that,  looking  at  the  terms 
of  the  charter-party,  coupled  with  the  whole  nature  of  the 
Bervice,  a  temporary  ownership  passed  to  the  Crown  (i). 

Where,  as  is  not  now  uncommon,  a  ship  is  chartered  at  a 
lump  siun,  and  it  is  intended  that  she  shall  be  put  up  by  the 
charterers  as  a  general  ship  (the  master  and  crew  being  still 
employed  and  paid  by  the  owners)  and  the  charter-party  pro- 
vides that  the  master  shall  sign  bUls  of  lading  at  such  rates  of 
freight  as  the  charterers  may  direct,  without  prejudice  to  the 
charter,  it  is  a  question  of  difficulty,  and  upon  which  a  differ- 
ence of  opinion  has  prevailed,  whether  the  master  acts,  in  sign- 
ing the  bills  of  lading,  as  the  agent  of  the  charterers  or  of  the 
owner.  According  to  the  view  which  has  been  taken  by  the 
Court  of  Queen's  Bench  in  some  cases  he  acts  on  these  occa- 
sions as  the  agent  of  the  charterers  ( j).  But,  whether  this  be 
so  or  not,  the  shipowner's  lien  against  the  charterers  for  the 
charter  freight,  and  against  the  indorsees  of  the  bills  of  lading  for 
the  bOl  of  lading  freight,  is  not  taken  away  (A).  Where,  how- 
ever, a  bill  of  lading  of  goods  shipped  for  Sydney,  stated  in  the 
margin  that  the  freight  was  to  be  paid  at  the  port  of  shipment 
at  or  within  a  certain  time  from  the  sailing  of  the  ship,  the  vessel 


(g)  Newberry  ▼.  Cobnn,  7  Bing.  190. 

(h)  See  the  judgment  in  Newberry  v. 
Colvin,  ubi  eupra, 

(t)  The  Trinity  House  v.  Clark,  4i  M. 
&  S.  228.  See  further  as  to  what  terms 
show  an  intention  to  part  with  the  pos- 
session of  the  ship,  Fletcher  v.  Braddick, 
2  N.  R.  182 ;  Paruh  v.  Crawford,  2  Str. 
1251;  Vallejo  v.  Wheeler,  I  Cowp.  143; 
Dean  y.  Hogg^  10  Bing.  Sol ;  Reeve  v* 


Davit,  1  A.  &  E.  312 ;  Fenion  v.  Dublin 
Steam  Packet  Company,  8  A.  &  £.  835 ; 
and  pott,  Chap.  IX.,  Collision. 

(j)  See  Marquand  v.  Bannery  6  E.  & 
B.  232;  the  judgment  in  Sehutter  v. 
APKellar,  7  E.  &  B.  704 ;  Gilkiton  v. 
Middleton,  2  C.  B.,  N.  S.  134;  and 
Neith  ▼.  Graham,  8  £.  &  B.  566, 

(k)  See  the  cases  cited  in  the  last 
note. 
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To  what  goods 
it  eztendfl. 


For  what 
amount  of 
freight  it  ex< 
itta. 


lost  or  not  lost,  it  was  held  in  the  Privy  Council  that  this  sum, 
although  called  freight,  was  reallj  only  money  paid  for  taking 
the  goods  on  board  and  undertaking  to  carry  them,  and  that  the 
shipowner  had  no  right  of  lien  in  respect'  of  the  goods,  by 
reason  of  the  money  being  unpaid  ;  but  that  the  master  was 
bound  to  deliver  them  to  the  assignee  of  the  bill  of  lading, 
although  they  were  deliverable  by  its  terms  to  the  shipper  s 
order  or  assigns,  "  he  or  they  paying  freight  for  the  goods  as 
per  margin  "  (Z). 

The  lien  is  not  lost  by  the  forcible  removal  of  the  master 
after  a*  capture  of  the  ship ;  thus,  where  a  ship  was  captured 
and  the  master  was  taken  out,  and  afterwards  she  was  recap- 
tured, it  was  held  that  this  removal  from  possession  made  no 
difference,  and  that  the  shipowner  received  the  ship  on  her 
arrival  as  trustee  for  the  master,  and  consequently  that  his  Uen 
for  freight  still  existed  (m). 

Where  a  sum,  regulated  by  the  tonnage  of  the  ship,  was 
payable  by  the  charterer  for  her  use,  it  was  considered  that 
the  lien  was  not  confined  to  the  charterer's  goods,  but  that  it 
extended  also  over  goods  consigned  to  others  (n).  Where  goods 
were  put  on  board,  which  had  been  purchased  on  account  of 
the  charterer,  but  as  he  was  indebted  to  the  persons  who 
shipped  them  they  were  consigned  to  the  agents  of  the  ship- 
pers, it  was  held,  that  as  between  the  owner  of  the  ship  and  the 
agents,  the  goods  must  be  considered  as  the  goods  of  the  char- 
terer, and  liable  to  his  lien  for  the  freight  due  under  the  charter- 
party  (o). 

This  lien  exists  as  against  sub-freighters  to  the  extent  of  the 
freight  they  have  contracted  to  pay,  although  the  ship  be  em- 
ployed by  the  freighter  as  a  general  ship ;  but  where  the  bills  of 
lading  mention  a  less  rate  of  freight  than  the  charter-party 
the  owner  can  only  retain  the  goods,  as  against  sub-freighters 
who  have  no  notice  of  the  charter,  for  the  freight  named  in  their 
bills  of  lading  (  p). 


(/)  Kirekner  ▼.  Venus,  12  Moo.  P.  C« 
C.  361,  where  Gilkison  v.  Middleton  and 
NeUh  V.  Oraham  were  disapproved  of 
BO  far  as  these  decisiona  dealt  with  this 
question,  and  the  earlier  case  of  How  ▼. 
Kirchner,  11  Moo.  P.  C.  C.  21,  was 
upheld. 

(m)  Ex  parte  Cheetman,  2  Eden,  ISl. 


(n)  Campion  ▼.  Co/oiii,  8  B.  N.  C.  17. 

(o)  Faith  V.  East  Mia  Company,  4 
B.  &  A.  630. 

{p)  Faith  V.  East  India  Company, 
ubi  ntpra ;  Mitchell  v.  Scatfe,  4  Camp. 
298 ;  Paul  y.  Bireh,  2  Atk.  261 ;  see 
also  Mitchenton  ▼.  Begbie,  6  Bing.  190; 
Zwilchenbart  v.  Henderton,  9  Ex.  722 ; 
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Where,  however,  the  holders  of  the  bills  of  ladmg  of  part  of 
the  goods  were  only  the  correspondents  of  the  chartererB,  under 
advance  against  the  goods,  and  were  not  in  the  position  of  bona 
fide  indorsees  for  value  of  the  bills  of  lading,  and  the  charter 
provided  for  the  payment  of  a  lump  freight,  and  that  the  master 
might  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice 
to  the  charter,  it  was  held  that  the  shipowners  had,  against  such 
indorsees,  a  lien  upon  the  goods  represented  by  the  bills  of 
lading  for  the  entire  lump  freight  (9).  In  a  recent  case,  a 
charter-party  was  negociated  for  a  charterer  by  an  agent.  The 
charterer  engaged  to  pay  a  lump  freight  for  a  voyage  from 
London  to  the  coast  of  Africa  and  back,  '^  payable  on  correct 
delivery  of  return  cargo,  in  cash,  less  advances  in  Africa  and 
two  months'  discount,"  and  the  charter  contained  also  the  fol-> 
lowing  stipulation, — ^^  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight,  without  prejudice  to  this  charter-party."  The 
ship  sailed  to  Africa,  discharged  her  cargo,  and  afterwards 
returned  to  London  under  the  charter.  The  charterer  shipped 
on  the  return  voyage  some  oil  on  his  own  account  for  London, 
for  which  the  master  signed  a  bill  of  lading,  making  it  deliver- 
able to  the  agent  or  assigns,  "  he  or  they  paying  freight  for  the 
said  goods  as  usual."  The  charterer  indorsed  this  bill  of  lading 
to  the  agent  in  part  payment  of  advances  made  by  him  on  the 
purchase  of  the  outward  cargo.  It  was  held,  under  these  cir- 
cumstances, that  the  agent  must  stand  on  the  charterer's  title, 
both  because  he  was  his  agent,  and  because  he  had  notice  of  the 
terms  of  the  charter,  and  that  the  shipowner  was  entitled  to  a 
lien  on  the  oil  for  the  entire  charter  freight  (r). 

It  is  to  be  observed,  also,  that  the  earlier  statutes  which,  for  Preservation 
the  convenience   of  trade,  enabled  goods  to  be  landed  and  earlTer  Ware- 
placed  in  bonded  warehouses,  without  the  payment  of  customs  housing  Acu. 
duty,  expressly  reserved  in  these  cases  the  shipowner's  right  of 


Broum  v.  Norths  8  Ex.  1  ;  Foster  y. 
Colby,  3  H.  &  N.  705 ;  GWdton  v.  Mid- 
dleton,  2  C.  B.,  N.  S.  134 ;  Neish  ▼. 
Graham^  8  E.  &  B.  505 ;  Shand  v.  San- 
derson, 4  H.  &  N.  381 ;  and  Santos  v. 
Brice,  6  H.  &  N.  290. 

(q)  Gledstanes  v.  Allen,  12  C.  B.  202. 

<r)  Kern  v.  Deslandes,  10  C.fi.,  N.  S. 
205.  See  also  Shand  ▼.  Sanderson,  ubi 
supra  ;  and  Kirchner  ▼.  Fenus,  12  Moo. 
P.  C.  C.  861.    Where  a  master  with- 


held a  cargo  improperly,  claiming  a  sum 
of  money  as  lump  freight  and  refusing  to 
deduct  average,  or  to  give  any  particu- 
lars for  apportioning  it,  it  was  held  iu 
the  Court  of  Admiralty  (the  vessel  hav- 
ing  heen  arrested  by  the  assignee  of  the 
bill  of  lading),  that  the  owners  were 
liable  in  that  Court  for  the  master's 
breach  of  duty,  under  s.  6  of  the  Admi- 
ralty Court  Act.  1861,  (24  Vict  c.  10). 
The  Norway,  10  L.  T.,  N.  S.  40. 
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lien.  They  provided  that  when  goods  were  so  landed  thej 
should  continue  liable  to  the  same  claims  for  freight  as  they 
were  subject  to  whilst  on  board,  and  the  proprietors  of  bonded 
warehouses  were  directed,  upon  due  notice  to  them,  to  detain 
goods  in  their  possession  until  the  freight  due  for  their  carriage 
was  paid,  or  until  a  deposit  had  been  made  by  the  owners  or 
consignees  of  the  goods  equal  in  amount  to  the  claim  made 
for  freight  (s). 


Lien  for  freight 
under  the  Mer- 
chant Shipping 
Act  Amend- 
ment Act,  1862. 


Some  of  these  enactments  have  been  repealed  (0  and  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict. 
c.  63),  has  substituted  for  them  the  following  important  pro- 
visions with  reference  to  the  delivery  of  goods  and  the  ship- 
owner's lien  for  freight. 

By  sect.  67  of  this  act  it  is  provided,  that  where  the  owner  of 
any  goods,  imported  from  foreign  parts  into  the  United  King- 
dom, &ils  to  make  entry  of  them,  or  land  them,  or  take  delivery 
of  them,  and  to  proceed  therewith  with  all  convenient  speed  by 
the  times  mentioned  in  that  respect  in  the  act,  the  shipowner 
may  make  entry  of  and  land,  or  unship  the  goods,  as 
follows  (m)  : — 

(1.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charter-party,  bill  of  lading,  or  agreement,  then  at 
any  time  after  the  time  so  expressed. 
(2.)  K  no  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charter-party,  bill  of  lading,  or  agreement,  then  at 
any  time  afl;er  the  expiration  of  seventy-two  hours  (ex- 
clusive of  a  Sunday  or  holiday),  after  the  report  of  the 
ship. 
(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter- 


er) See  the  8  &  9  Vict  c.  91,  8.  61; 
8  &  4  Will.  4,  c.  57,  8.  47  ;  6  Geo.  4, 
c.  112,8.  45.  By  the  7  &  8  Vict.  c.  31, 
goods  may  be  carried  inland  and  placed 
in  bonded  warehouses  at  Manchester, 
subject  to  the  rejrulations  made  by  the 
Commissioners  of  Customs,  and  to  the 
same  conditions  as  those  under  which 
goods  were,  before  this  act,  placed  in 
other  bonded  warehouses.  See  also  the 
23  &  24  Vict.  c.  86,  an  act  to  authorize 
the  appointment  and  approval  of  places 
for  the  warehousing  of  goods  for  the 
security  of  duties  of  customs. 

(t)  The  M.  S.  A.  Amendment  Act, 
1862,  has  repealed  s.  51  of  the  8  fir  9 


Vict.  c.  91.  See  s.  2  of  the  first-men- 
tioned  act  and  the  Schedule  Table  (A), 
(tf)  Under  this  act  the  word  **  goods" 
includes  every  description  of  wares  and 
merchandize ;  the  words  ''  owner  of 
goods,'*  include  all  persons  for  the  time 
being  entitled,  either  as  owners  or 
agents,  to  the  possession  of  goods,  sub- 
ject, in  the  case  of  any  lien,  to  the  lien  ; 
and  the  word  "shipowner"  includes 
the  master  of  the  ship,  and  any  other 
person  authorized  to  act  as  agent  for 
the  owner,  or  entitled  to  receive  the 
freight,  demurrage,  or  other  charges 
payable  in  respect  of  the  ship.  See  sl 
66. 
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party,  bill  of  lading,  or  agreement,  as  the  "wharf  or 
warehouse  where  the  goods  are  to  be  placed,  and  if  they 
can  be  conveniently  received  there,  the  shipowner  in 
landing  them,  by  virtue  of  these  provisions,  is  bound 
to  cause  them  to  be  placed  on  this  wharf  or  in  this 
warehouse. 

(4.)  In  other  cases  the  shipowner  in  landing  goods  under 
these  provisions  must  place  them  on  a  wharf  or  in  a 
warehouse  where  goods  of  a  like  nature  are  usually 
placed.  If  the  goods,  however,  are  dutiable,  the  wharf 
or  warehouse  must  be  one  duly  approved  by  the 
Commissioners  of  Customs  for  the  landing  of  dutiable 
goods. 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped 
the  owner  of  the  goods  is  ready  and  offers  to  land  or  to 
take  delivery  of  them,  he  may  do  so,  and  his  entry  is 
then  to  be  preferred  to  any  entry  which  may  have  been 
made  by  the  shipowner. 

(6.)  If  any  goods  are,  for  the  purpose  of  convenience  in 
assorting  them,  landed  at  the  wharf  where  the  ship  is 
discharged,  and  the  owner  of  the  goods  at  the  time  of 
the  landing  has  made  entry  and  is  ready  and  offers  to 
take  delivery  of  them  and  to  convey  them  to  another 
wharf  or  warehouse,  the  goods  must  be  assorted  at  land- 
ing, and,  if  demanded,  must  be  delivered  to  the  owner 
within  twenty-four  hours  after  assortment ;  and  the  ex- 
pense of  the  landing  and  assortment  must  be  borne  by 
the  shipowner. 

(7.)  If  at  any  time  before  the  goods  are  landed  or  unshipped 
the  owner  of  them  has  made  entry  for  the  landing  and 
warehousing  of  them  at  any  wharf  or  warehouse  other 
than  that  at  which  the  ship  is  discharging,  and  has 
offered  and  been  ready  to  take  delivery  of  them,  and 
the  shipowner  has  failed  to  make  delivery  and  has 
also  fiiiled  at  the  time  of  the  offer  to  give  the  goods 
owner  correct  information  of  the  time  at  which  the 
goods  can  be  delivered,  then  the  shipowner  is  bound, 
before  landing  or  unshipping  the  goods,  to  give  to  the 
owner  of  the  goods,  or  of  the  wharf  or  warehouse,  twenty- 
four  hours*  notice  in  writing  of  his  readiness  to  deliver 
the  goods^  and,  if  he  lands  or  unships  them  without 
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Buch  a  notioe,  he  must  do  so  at  his  own  risk  and 
expense  (r). 

By  sect.  68  of  the  Merchant  Shipping  Act  Amendment 
Act;  1862,  it  iB  also  provided,  that  if  when  any  goods  are 
landed  from  any  ship  and  placed  in  the  custody  of  any  wharf 
or  warehouse  owner,  the  shipowner  gives  to  the  wharf  or  ware- 
house  owner  notice  in  writing  that  the  goods  are  to  remain 
subject  to  a  Hen  for  freight,  or  other  charges,  payable  to  the 
shipowner,  to  an  amount  to  be  mentioned  in  the  notice,  the 
goods  so  landed  shall,  in  the  hands  of  the  wharf  or  warehouse 
owner^  continue  liable  to  the  same  lien,  if  any,  for  such  charges 
as  they  were  subject  to  before  the  landing ;  and  the  wharf  or 
warehouse  owner  must  retain  them  until  this  lien  is  discharged, 
and  if  he  fails  so  to  do,  must  make  good  to  the  shipowner  any 
loss  thereby  occasioned  to  him. 

By  sect.  69  it  is  provided,  that  upon  the  production  to  the 
wharf  or  warehouse  owner  of  a  receipt  for  the  amount  claimed 
as  due,  and  delivery  to  him  of  a  copy  of  it,  or  of  a  release  of 
freight  from  the  shipowner,  the  Uen  is  to  be  discharged. 

By  sect.  70  the  lien  may  also  be  discharged  by  the  owner  of 
the  goods,  if  he  deposits  with  the  wharf  or  warehouse  owner  a 
sum  equal  to  the  amount  claimed  by  the  shipowner ;  but  this  is 
not  to  prejudice  any  other  remedy  which  the  shipowner  may 
have  for  the  recovery  of  the  freight. 

By  sect  71,  if  the  person  making  such  deposit  does  not, 
within  fifteen  days  afler  making  it,  give  to  the  wharf  or  ware- 
house owner  notice  in  writing  to  retain  it,  stating  in  the  notice 
the  simi,  if  any,  which  he  admits  to  be  payable  to  the  ship- 
owner, or  that  he  does  not  admit  any  sum  to  be  due,  the  wharf 
or  warehouse  owner  may,  at  the  expiration  of  the  fifteen  days, 
pay  over  the  sum  so  deposited  to  the  shipowner,  and  by  this 
payment  he  is  discharged  from  all  liability. 

By  sect.  72,  if  the  depositor  duly  gives  such  a  notice  as  is 
required  by  the  statute,  the  wharf  or  warehouse  owner  is  bound 
immediately  to  apprise  the  shipowner  of  it,  and  to  pay  or 
tender  to  him,  out  of  the  sum  deposited,  the  amount  admitted 
to  be  payable.     He  must  retain  the  balance,  or,  if  no  sum  is  ad- 

(v)  The  word  "wharf"  includes  all  equally  wide.    The  expressions  " what 

wharves,  quays,    docks    and   premises  owner "  and  "  warehouse  owner/' mean 

upon  which  goods,  when  landed  from  the  occupiers  of  wharves  or  warehouses, 

ships,  may  be  lawfully  placed.     The  See  s.  66. 
word   "warahouae'*    has   a   meaning 
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mitted  to  be  payable,  the  whole  sum  deposited,  for  thirty  days 
from  the  date  of  the  notice,  and  at  the  expiration  of  that  period 
he  may  pay  over  the  money  in  his  hand  to  the  goods  owner, 
unless  legal  proceedings  have  been  in  the  meantime  instituted 
by  the  shipowner  against  the  goods  owner,  and  notice  in  writing 
of  them  has  been  served  on  the  wharf  or  warehouse  owner. 

By  sect.  73,  if  the  lien  is  not  discharged,  and  no  deposit  id 
made,  the  wharf  or  warehouse  owner  may,  and,  if  required  by 
the  shipowner,  must,  at  the  expiration  of  ninety  days  from  the 
time  when  the  goods  were  placed  in  his  custody  (or,  if  the 
goods  are  of  a  perishable  nature,  at  such  earlier  period  as  he  in 
his  discretion  may  think  fit)  sell  the  goods  for  home  use  or  ex- 
portation, or  so  much  of  them  as  may  be  necessary  to  satisfy 
the  charges  sanctioned  by  the  act.  This  sale  must  be  by 
public  auction. 

By  sect.  74,  before  the  sale  the  wharf  or  warehouse  owner 
must  give  notice  of  it  by  advertisement  in  two  newspapers  cir- 
culating in  theneighbourho  o  d,  or  in  a  daily  newspaper  pub- 
lished in  London  and  in  a  local  newspaper,  and  if  the  address  of 
the  owner  of  the  goods  has  been  stated  on  the  manifest  of  the 
cargo,  or  on  any  of  the  documents  which  have  come  into  the 
possession  of  the  wharf  or  warehouse  owner,  or  is  otherwise 
known  to  him,  he  is  bound  to  give  notice  of  the  sale  to  the 
goods  owner  by  letter  sent  by  post;  but  the  title  of  a  bona  fide 
purchaser  is  not  invalidated  by  the  omission  to  send  notice,  nor 
is  any  piirchaser  bound  to  inquire  whether  notice  has  been 
sent. 

By  sect.  75,  in  all  cases  of  sale  the  wharf  or  warehouse  owner 
must  apply  the  money  received  from  the  sale  as  follows,  and  in 
the  following  order : 

1.  K  the  goods  are  sold  for  home  use,  in  payment  of  any 

customs  or  excise  duties  owing  in  respect  of  them : 

2.  In  payment  of  the  expenses  of  the  sale : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or 

warehouse  owner  and  the  shipowner  concerning  the  pri- 
ority of  their  charges,  in  pa}nnent  of  the  rent,  rates,  and 
other  charges  due  to  the  wharf  or  warehouse  owner  in 
respect  of  the  goods : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as 

due  for  freight,  or  other  charges,  in  respect  of  the  goods : 

5.  But  in  case  of  any  agreement  between  the  wharf  or 
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warehouse  owner  and  the  shipowner  concerning  the 
prioritj  of  their  charges,  then  these  charges  shall  have 
priority  according  to  the  terms  of  the  agreement: 
and  the  surplus,  if  anj,  must  be  paid  to  the  owner  of  the 
goods. 

By  sect.  76  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  wheneyer  goods  are  placed  in  the  custody  of  a 
wharf  or  warehouse  owner  under  the  authority  of  the  statute, 
the  wharf  or  warehouse  owner  is  entitled  to  rent  in  respect  of 
them ;  he  is  also  entitled  from  time  to  time,  at  the  expense  of 
the  goods  owner,  to  do  all  such  reasonable  acts  as  in  the  judg- 
ment of  the  wharf  or  warehouse  owner  are  necessary  for  the 
proper  custody  and  preservation  of  the  goods,  and  he  is  entitled 
to  a  lien  on  the  goods  for  the  rent  and  expenses. 

By  sect.  77  it  is  provided,  that  nothing  in  the  act  is  to 
compel  any  wharf  or  warehouse  owner  to  take  charge  of  any 
goods  which  he  would  not  be  liable  to  take  charge  of  if  the  sta- 
tute had  not  passed ;  nor  is  he  bound  to  see  to  the  validity  of 
any  Uen  claimed  by  any  shipowner  under  the  act. 

And,  in  sect.  78  is  contained  a  general  provision,  that 
nothing  in  the  act  contained  is  to  take  away  or  abridge  any 
powers  given  by  local  acts  to  harbour  trusts,  bodies  corporate 
and  persons,  by  which  they  are  enabled  to  expedite  the  dis- 
charge of  ships  or  the  landing  or  delivery  of  goods. 

Nor  are  the  rights  or  remedies  given  by  any  local  act  to 
any  shipowner  or  wharf  or  warehouse  owner  to  be  taken  away 
or  abridged. 
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Demubbage  is  the  sum  which  is  fixed  by  the  contract  of  car-  Demurraqb. 
riage  as  a  remuneration  to  the  shipowner  for  the  detention  of 
the  ship  bejond  the  number  of  dajs  allowed  for  loading  or 
imloading.  The  amount  is  usuallj  calculated  at  so  much  per 
day;  and  the  number  of  dajs  during  which  the  ship  may  be 
detained  on  demurrage  is  also  generally  limited  bj  the  con- 
tract (a).    When  the -ship  is  detained  by  the  freighter  beyond 

(a)  1  Beawes  Lex  Merc.  197 ;  Smith  Merc.  Law,  271.    The  delay  itself  is  also 
Bometiines  called  demurrage. 

M.P.  *  X 
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the  days  of  demurrage,  a  claim  of  the  same  nature  arises  for 
damages  for  the  subsequent  detention,  and  the  rate  which  is 
agreed  upon  for  the  demurrage  becomes  prima  faciSy  but  not 
necessarily,  the  measure  of  this  compensation  (b). 

Construcdon  of      The  Contract  for  demurrage  is  to  be  construed  like  any  other 

mercantile  contract,  and  the  parties  may  introduce  into  it  spe- 
cial stipulations.  The  following  general  rules,  however,  are 
applicable  to  it  where  they  are  not  interfered  with  by  its  special 
terms. 


General  rules 
as  to  its  pay- 
ment. 


Demmrage  ceases  on  the  day  of  sailing  from  the  port  of 
loading ;  and  if  the  ship  afterwards  puts  back,  owing  to  con- 
trary winds,  and  is  detained  in  port  by  frost  or  bad  weather,  the 
freighter  is  not  liable  (c).  Nor  is  he  liable  if  the  ship,  after  she 
is  loadedy  is  detained  by  frost,  or  by  any  act  of  the  shipowner ; 
but  he  is  Uable  for  any  detention  for  the  purpose  of  loading, 
although  the  loading  may  have  been  rendered  impossible  by  the 
state  of  the  weather  (d).  Where  the  ship  is  to  be  unloaded  in 
the  usual  and  customary  time  (and  if  no  particular  time  is  men- 
tioned this  is  the  contract  which  the  law  implies),  the  freighter 
is  not  liable  to  pay  for  a  detention  caused  merely  by  the  crowded 
state  of  the  docks  (e).  Where,  however,  the  freighters  are  bound 
by  the  charter-party  to  load  a  cargo  in  the  customary  manner, 
no  time  being  mentioned,  this  means  that  they  will  load  accord- 
ing to  the  usage  of  the  port,  and  within  a  reasonable  time,  with- 
out reference  to  unforeseen  casualties;  and  if  the  loading  is 
delayed  beyond  a  reasonable  time,  the  freighters  are  not  excused 
by  reason  of  the  delay  having  arisen  from  difficulties  over  which 
they  have  no  control  (/).  And  where  the  parties  enter  into  a 
positive  contract  that  the  goods  shall  be  taken  out  of  the  ship 
within  a  ceiiiain  number  of  days  from  her  ari;^val,  this  contract 


{b)  Randall  V.  Lynch,  12  East,  179; 
Moorsom  v.  Bell,  2  Camp.  616.  The 
declaration  must  be  special  if  the  claim 
is  for  damages  for  the  subsequent  de- 
tention. Horn  V.  Bentusan,  9  C.  &  P. 
709.  See  as  to  demurrage  when  the 
delivery  of  the  outward  cargo  is  pre- 
vented, and  the  ship  returns  with  it  to 
the  port  of  loading,  Christy  v.  Row,  1 
Taunt.  300. 

(c)  Jamieton  v.  Laurie,  6  Bro.  Pari.  C. 
474. 


(d)  Barrett  v.  Button,  4  Camp.  838  ; 
Pringle  v.  Mollett,  6  M.  &  W.  80  ;  Fur~ 
nell  v.  Thomas,  5  Bing.  188;  see  also 
Kearon  v.  Pearson,  7  H.  &  N.  386;  and 
ante,  p.  244. 

(e)  Rodgers  v.  Forresters,  2  Camp. 
483 ;  Burmetter  v.  Hodgson^  ib,  488. 

( /)  /I dams  V.  The  Royal  Mail  Steam 
Packet  Company,  5  C.  B.,  N.  S.  492 ; 
and  see  Harris  v.  Dreesman,  23  L.  J., 
Exch.  210. 
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must  be  construed  strlctlj^  and  demurrage  becomes  payable  for 
any  delay  beyond  the  period  fixed  upon,  which  is  not  owing  to 
the  default  of  the  shipowner ;  even  although  it  may  be  caused 
by  an  accident  or  impediment  oyer  which  the  fireighter  has  no 
control ;  as,  for  instance,  by  the  necessity  for  the  removal  of  Delays  caused 
superincumbent  goods  (g)y  by  the  crowded  state  of  the  docks  (A),  ben"ffooi^,"&c' 
or  by  custom  house  or  government  restraints  or  regulations  (i) ; 
and  this  has  been  held  to  be  so  even  although  no  notice  of  the 
ship's  arrival  has  been  given  to  the  consignees,  or  to  the  in- 
dorsees of  the  bill  of  lading  (A).  For,  although  this  rule  may 
appear  to  operate  harshly  as  against  the  consignees,  they  might 
have  protected  themselves  by  express  stipulation.  Where  the 
delay  in  unloading  is  occasioned  by  an  improper  interruption  by 
the  shipowner,  the  above  rule  does  not  apply,  since  in  such  a 
case  the  detention  is  the  act  of  the  owner  and  not  of  the 
freighter ;  but  it  is  not  every  interference,  for  however  short  a 
time^  that  will  put  an  end  to  the  obligation  of  the  charterer  (/). 


It  has  been  held,  that  in  computing  the  number  of  lay  days  Mode  of  corn- 
Sundays  are  to  be  included,  imless  working  days  are  expressly  P"^"™^:  ay*- 
mentioned,  or  there  be  any  custom  to  the  contrary  (w).  In  one 
case  the  jury  was  satisfied  that  such  a  custom  existed  in  Lon- 
don (n).  The  days  of  demurrage  are  to  be  reckoned,  not  from 
the  arrival  in  port,  but  from  the  arrival  at  the  ordinary  place  of 
discharge,  according  to  the  usage  of  the  port  (a).  This  does 
not,  however,  mean  the  actual  place  of  unloading,  for  the  days 
begin  to  run  if  the  ship  is  in  the  dock  where  the  discharge  is 


(g)  Harmon  ▼.  Gandolphit  Holt,  N.  P. 
C.  Z5 ;  Leer  ▼.  Yalet,  3  Taunt  387 ; 
Taylor  v.  Clay,  9  Q.  B.  713  ;  and  see 
the  judgment  of  Parke,  B.,  in  Kelt  v. 
Andertw,  lOM.  &W.  502;  thejudg. 
ments  in  the  Exchequer  Chamber  in 
Brichten  ▼.  Barkworih,  3  H.  &  N.  894, 
and  the  same  case  in  the  Court  below,  ib, 
601.  It  is  apprehended  that  the  rule 
laid  down  in  the  text  is  the  true  one,  and 
that  the  cases  cited  above  are  correctly 
decided,  although  Lord  Tenterden,  in 
Dobton  V.  Droop,  4  0.  &  P.  112,  ruled 
differently.  It  appears  to  be  in  all 
cases  a  question  of  construction  of  the 
contract  as  appearing  on  the  charter- 

1)arty  and  bill  of  lading.  Possibly  in  the 
ast-mentioned  case  (as  in  Rogers  y. 
Bunter,  2  C.  &  P.  601),  the  word  **  de- 
tention "  may  have  been  used ;  from 
which  it  may  have  been  inferred  that 


demurrage  was  to  be  payable  only  so 
long  as  the  ship  was  wilfully  detained 
by  the  freighter.  The  insertion  of  a  few 
words  in  the  charter-party  or  bill  of 
lading  would  get  rid  of  all  difficulty  in 
this  respect. 

(h)  Randall  y.  Lynch,  2  Camp.  352. 

(f)  Blight  V.  Page,  3  B.  &  P.  295, 
note  (a) ;  Betsey  v.  kvant,  4  Camp.  131 ; 
Hills, Idle,  %b,Z21, 

(/e)  Harman  v.  Clarke,  4  Camp.  159  ; 
Harmon  v.  Mant,  ib,  161. 

(/)  Benson  v.  Blunt,  I  Q.  B.  870. 

(m)  Broum  v.  Johnson,  10  M.  &  W. 
831 ;  and  Nieman  y.  Moss,  29  L.  J., 
Q.  B.  206. 

(r)  Cochran  v.  Retberg,  3  Esp.  121. 

(o)  Brereton  v.  Chapman,  7  Bing. 
559 ;  KmU  y.  Anderson^  10  M.  &  W. 
498. 
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to  take  place,  although,  owing  to  the  crowded  state  of  the 
dock,  she  cannot  reach  a  berth  for  the  purpose  of  being  dis- 
charged (p). 

Where  a  ship  was  to  sail  with  convoy,  and  demurrage  was 
to  be  paid  for  every  day  beyond  a  certain  number  of  days  that 
she  should  "  wait  for  convoy,"  this  was  construed  to  mean  that 
it  was  to  be  paid  until  the  convoy  was  ready  to  sail,  and  not 
that  the  freighter  was  to  be  discharged  on  the  arrival  of  the 
convoy  at  the  port  where  the  ship  lay  (y). 

It  will  be  seen  from  these  cases  that  the  liability  depends 
upon  every  occasion  upon  the  terms  of  the  particular  con- 
tract, and  that  few  general  rules  can  be  laid  down  on  this 
subject. 


Parties  liable 
to  pay  it 


The  contract  to  pay  demurrage,  which  is  contained  in  the 
charter-party,  is  made  between  the  shipowners  and  the 
freighters  (r).  But  where,  as  is  often  the  case,  the  bill  of  lading 
mentions  the  demurrage,  a  consignee  who  accepts  the  goods 
under  it  may,  and  generally  does,  become  liable  for  it  on  a  new 
contract,  to  be  implied  from  his  acceptance  of  the  goods  under 
these  circumstances  («). 

The  implied  promise  to  pay  demurrage  arising  from  the 
receipt  of  goods  under  a  bill  of  lading  making  them  deliverable 
on  the  payment  of  demurrage,  may  even  arise  although  the 
receiver  of  the  goods  states  at  the  time  that  he  does  not  intend 
to  pay  it  {t).  Where  a  cargo  was  received  by  an  indorsee  of 
a  bill  of  lading,  which  made  the  goods  deliverable  "  against 
payment  of  the  agreed  freight  and  other  conditions^  as  per 
.  charter-party,"  it  was  held  that  the  jury  might  infer  from 
these  circumstances  a  contract  to  pay  the  demurrage  stipu- 
lated for  by  the  charter-party  (w).  But  it  will  be  observed 
that,  in  this  case,  the  wording  of  the  bill  of  lading  was  pecu- 


(p)  Brown  v.  Johnton,  10  M.  &  W. 
331.  The  lay  days  do  not,  however, 
begin  to  run  where  the  ship  having  en- 
tered a  tidal  harbour  is  prevented  for 
some  time,  by  the  ordinary  course  of 
the  tides,  from  getting  to  the  place  of 
discharge ;  Parker  v.  tvinlowt  7  E.  &  B. 
942 ;  and  BasHfeU  v.  Lloyd,  1  H.  &  C. 
388. 

•    {q)  Launoy  v.  Werry^  4  Bro.  Pari.  C. 
630. 

(r)  Where  a  charterer  contracted  as 


agent,  and  stipulated  that  his  liability 
should  cease  when  the  cargo  was  ship- 

J)ed,  it  was  held  that  be  was  not  liable 
or  demurrage  at  the  port  of  discharge ; 
Oglesby  v.  Yglesias,  E.,  B.  &  E.  930 

(«)  Harman  v.  Gandolphi.  Holt,  N.  P. 
C.  35  ;  Harman  v.  Mant,  4  Camp.  164 ; 
and  see  ante,  p.  290. 

(0   Wegener  v.  Smith,  15  C.  B.  285; 
Smith  V.  Sieveking,  4  E.  &  B.  945. 
(«)   Wegener  v.  Smith,  ubi  tupra. 
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Kar,  imd  it  also  appeared  that  the  demurrage  had  accrued 
by  reason  of  the  delay  of  the  indorsee  of  the  bill  of  lading 
himself,  at  the  port  of  discharge.  In  a  later  case,  where  the 
words  of  the  bill  of  lading,  under  which  the  goods  were  re- 
ceived, were  "  paying  for  the  said  goods  as  per  charter-party," 
the  Exchequer  Chamber  distinctly  recognized  the  rule,  that  the 
indorsee  of  a  bill  of  lading  so  framed  does  not,  by  receiving  the 
goods  at  their  destination,  make  himself  liable  to  pay  for  de- 
murrage at  the  port  of  loading  according  to  the  rate  stipulated 
in  the  charter-party ;  although  there  be  in  the  charter  an  ex- 
press stipulation  for  a  lien  on  the  goods  for  such  demurrage  (t?). 
And  where  a  cargo  was  shipped  under  a  charter-party  by 
which  the  charterer  was  to  have  a  certain  number  of  days  for 
loading  and  unloading,  after  which  demurrage  was  to  be  paid, 
and  the  cargo  was  received  by  consignees  under  a  bill  of  lading 
which  contained  the  words  "  he  or  they  paying  freight  as  per 
charter-party,"  and  in  the  margin  "  there  are  eight  working 
days  for  unloading,"  it  was  held  that  the  consignees  were  not 
liable  for  demurrage,  although  the  vessel  was  detained  beyond 
the  time  mentioned  (w). 

The  master  cannot  sue  for  demurrage  in  his  own  name  unless 
it  is  mentioned  in  the  bill  of  lading  (or). 

Stoppage  in  transitu  is  a  subject  which  belongs  properly  to  Stoppage  in 
the  general  mercantile  law ;  but  as  questions  arising  out  of  this  ''^^^^ 
right  often  render  it  difficult  for  shipowners  and  masters  to 
ascertain  to  whom  goods  are  to  be  delivered,  it  is  necessary  to 
notice  shortly  the  principles  by  which  this  right  is  regulated. 


Stoppage  in  transitu  is  the  right  of  the  unpaid  vendor  of  goods  Wherein  right 
to  stop  them,  on  the  bankruptcy  or  insolvency  of  the  vendee, 
before  they  have  reached  his  actual  or  constructive  possession ; 
and  to  resume  the  possession,  so  as  to  put  himself  in  the  same 
position  as  if  he  had  not  parted  with  it.  The  origin  of  the  right 
is  doubtftd(y) ;  and  the  effect  of  its  exercise  on  the  contract  of 


(v)  Smith  ▼.  Sieveking,  4  E.  &  B.  945, 
and  5  £.  &  B.  589. 

(w)  Ckaml  V.  Coirfortt  1 0  C.  B.,  N.  S. 
802  ;  see  also  Shattforth  v.  Cory,  82  L.  J., 
Q.  B.  78 ;  S,  C,  in  Cam.  Scacc.  ib.  879. 

(x)  Brouncker  ▼.  Scott,  4  Taunt  1 ; 
Etfons  V.  Forster,  1  B.  &  Ad.  118 :  Jet^ 
aon  ▼.  Solly,  4  Taunt  52,  ante,  p.  82, 
and  the  cases  cited  above.    See  as  to 


where  the  indebitatus  count  may  be 
used,  Cropton  v.  Pickemell,  16  M.  &  W. 
829. 

(y)  See  the  judgment  of  Lord  A  bin- 
der, C.  B.,  in  Gibton  v.  Carrutherst  8  M. 
&  W.  821.  The  first  case  in  which  the 
principle  appears  to  have  been  acted 
upon  in  our  Courts  is  WUeman  y.  Vau' 
deput,  2  Vern.  208. 
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sale  is  not  clearly  settled  iz) ;  but  it  rests  obviously  on  a  broad 
principle  of  justice,  and  has  consequently  been  recognized  in 
many  of  the  foreign  systems  of  law  (a). 

The  very  defmition  of  this  right  implies  that  there  must  be 
some  intermediate  agency  between  the  vendor  and  the  vendee ; 
there  must  be  a  transit, — a  passage  of  the  goods  from  the  one  to 
the  other,  —  and  this  conveyance  is  generally  effected  by  the 
agency  of  a  carrier. 


How  long 
transit  con- 
tinues. 


The  general  rule  is,  that  the  transitus  continues,  and  that 
consequently  the  right  of  stoppage  exists  until  the  goods  arrive 
at  the  actual  or  constructive  possession  of  the  vendee  or  con- 
signee, as  owner  (&).  In  the  earlier  cases  it  was  considered 
that  nothing  but  an  actual  delivery  to  the  consignee  would 
defeat  the  exercise  of  the  right ;  but  this  doctrine  has  been  long 
abandoned  (c) ;  and  now  the  question  always  is,  have  the  goods 
arrived  at  the  actual  destination  originally  contemplated  by  the 
vendee,  or  have  they,  in  the  meantime,  come  to  his  actualor 
constructive  possession  ? 


General  effect        The  carrier  being  usually  a  mere  agent  for  the  passage  of  the 
^il7^^  ^  *  goods,  his  possession  is  not  in  general  the  constructive  posses* 

sion  of  the  vendee ;  at  least,  so  far  as  to  interfere  with  the  right 
of  stoppage ;  even  although  the  vendee  may  have  specially 
appointed  him.  And  in  ordinary  cases  the  transit  continues  as 
long  as  the  goods  are  in  the  carrier's  possession,  not  only  in  the 
actual  course  of  the  journey  or  voyage,  but  even  while  they  are 
in  a  place  of  deposit  connected  with  their  transmission,  such  as 


(s)  See  Bloxam  y.  Sander t^  4  B.  &  C. 
941  ;  Clay  v.  Harrison,  10  B.  &  C.  99 ; 
and  the  judgment  of  Parke,  B.,  in  Went- 
worth  V.  Outhtoaite,  10  M.  &  W.  436. 
The  better  opinion  is,  that  it  does  not 
rescind  the  contract  Jb.f  and  see  the 
notes  to  Lickbarrow  ▼.  Mason^  1  Smith's 
L.  C.  (5th  edit.)  729-747.  This  right 
arises  properly  only  in  cases  in  which 
the  consignee  has  become  bankrupt  or 
insolvent ;  but  a  right  of  a  similar  nature 
may  exist  in  other  cases  by  contract 
See  IVUmhurtt  v.  Bowker,  2  M.  &  Gr. 
792;  S,  C,  7  M.  &  Gr.  882  ;  and  the 
judgment  in  The  Constantia,  6  Rob.  321. 
This  question  is  discussed  in  Smith's 
Merc.  Law,  (6th  ed.,)  554,  note  (6),  and 
the  learned  author  thinks  that  a  general 


inability  to  pay,  evidenced  by  stoppage 
of  payment,  is  sufficient  to  satisfy  the 
rule,  although  there  has  been  no  actual 
insolvency.  See  further  as  to  this  right 
Paley's  P.  &  A.  c.  4,  s.  5. 

(a)  See  the  judgment  in  Gibtom  ▼. 
Carruthert,  8  M.  &  W.  821. 

(6)  Seethe  judgment  of  Tindal,C.J., 
in  Jackton  v.  Nicholt  5  N.  C.  516 ; 
Heinekey  v.  Earht  8  E.  &  B.  410 ;  and 
the  cases  there  cited. 

(c)  Hunier  v.  BeaU,  cited  8  T.  R. 
466,  where  Lord  Mansfield  used  the  ex- 
pression "  the  goods  must  have  come  to 
the  corporal  touch  of  the  vendees."  But 
see  Ellit  v.  Hunt,  3  T.  R.  464 ;  Dixon 
v.  Baldtoen,  6  East,  175  ;  Lilt  y.  Cowley, 
7  Taunt  169. 
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a  warehouse  (rf).  If,  however,  the  vendee  take  them  out  of  the 
possession  of  the  carrier  before  their  arrival,  whether  with  or 
without  his  consent,  there  seems  to  be  no  doubt  that  the  transit 
is  at  an  end ;  although  the  carrier,  in  the  absence  of  his  consent, 
might  have  a  right  of  action  against  the  vendee  for  so  doing. 
So,  there  may  be  a  constructive  possession  by  the  vendee 
although  the  goods  are  still  in  the  carrier's  hands,  as  where  the 
latter  enters  expressly,  or  by  implication,  into  a  new  agreement, 
distinct  from  the  original  contract  for  carriage,  to  hold  the  goods 
for  the  consignee  as  his  agent,  not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destination  pursuant  to  that  con- 
tract, but  in  a  new  character,  for  the  purpose  of  custody  on  his 
account,  and  subject  to  some  new  order  to  be  given  to  him  (e). 
A  delivery  to  a  carrier  selected  by  the  vendor  may  be  sufficient 
evidence  of  a  delivery  to  support  a  count  for  goods  sold  and 
delivered  5  but  it  is  not  enough  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds  (/). 

There  are  also  other  acts  by  which  an  actual  or  constructive  Effect  on  right 
possession  may  be  taken  by  the  vendee,  although  the  goods  with  the  carrier 
have  not  been  delivered  at  their  ultimate  destination.  Thus,  ^y  ^^^  vendee, 
where  the  vendee,  having  notice  that  the  goods  had  arrived  at 
the  carrier's  warehouse,  removed  part  of  them,  and  left  the 
residue  after  taking  samples,  requesting  the  carrier  to  allow 
them  to  remain  in  the  warehouse  for  his  convenience  until  he 
should  send  ftirther  directions,  it  was  held  that  the  transit  was 
determined,  as  the  vendee  had  by  his  own  act  prevented  the  de- 
livery (^).  Where  goods  were  sent  by  the  direction  of  the  vendee 
to  a  place  at  which  he  did  not  reside,  and  when  they  reached  it 
they  were  left  in  a  warehouse  belonging  to  third  parties,  who 
were  wholly  unconnected  with  the  carrier,  and  who  had  been 
previously  in  the  habit  of  receiving  goods  for  the  vendee  and 
of  holding  them  at  his  risk  until  he  fetched  them  away  or  gave 
further  orders,  without  charging  him  any  warehouse  rent,  it  was 
held  that  the  carrier's  duty  was  complete,  and  that  the  goods 

(d)  Mills  ▼.  Ball,  2  B.  &  P.  457 ;  Railway  Company,  8  H.  &  N.  510 ;  and 
Holtt  ▼.  Pownal,  1  Esp.  240;  Hodgson  pott,  p.  318.  See  also  as  to  what  is 
T.  Loyj  7  T.  R.  440.  evidence  of  the  acceptance  of  goods  in 

(e)  See  the  judgment  in  Whitehead  v.  a  warehouse  by  a  purchase,  Castle  v. 
Anderton,  9  M.  &  W.  534 ;  Tucker  v.  Sworder,  5  H.  &  N.  281 ;  S.  C,  in  Cam« 
Hwmnkrey,  4  Bing.  516.  Scacc,  6  ib,  828. 

(/)  Meredith  v.  Meigh,   2  E.  ft  B.  {g)  Potter  v.  Frampton,  6  B.  &   C. 

864 ;  Coombt  v.  The  Bristol  and  Eseter      107. 
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signed  and  delivered  to  A.  a  bill  of  lading  by  which  the  goods 
were  to  be  delivered  to  B.  in  London,  he  paying  freight ;  but 
afterwards  A.  made  an  indorsement  on  the  bill  that  the  goods 
were  only  to  be  delivered  to  B.  if  he  gave  security  for  certain 
payments ;  and  that  otherwise  they  were  to  be  delivered  to  A.'s 
agent.  A.  then  indorsed  and  delivered  the  bill  to  a  third  person^ 
to  whom  he  was  indebted  in  more  than  the  value  of  the  goods. 
It  was  held,  that  A.  had  a  right  to  change  the  destination  of  the 
goods  before  the  delivery  of  them,  or  of  the  bill  of  lading  to  B., 
and  that  the  property  in  them  had  not  passed  to  B.  (f). 

Where  goods  sold  in  London  "  free  on  board,"  to  be  paid  for 
on  delivery  on  board  by  bill  or  cash  at  a  certain  discount,  were 
shipped  on  a  vessel  selected  by  the  vendee,  and  the  vendor 
elected  to  take  a  bill,  and  it  appeared  that  by  the  custom  of  the 
port  the  expression  "free  on  board"  indicated  that  the  vendee 
was  considered  as  the  shipper,  although  the  vendor  was  to  pay 
the  expenses  of  shipment,  it  was  held  that  the  transit  was  de- 
termined by  the  delivery  on  board  and  receipt  of  the  bill  (m). 


Of  sale  of 
floods  in  a 
warebouse. 


There  are  also  cases  in  which,  although  there  is  no  transit,  in 
the  ordinary  sense  of  the  word,  between  the  vendor  and  the 
vendee,  yet  questions  of  stoppage  may  arise.  As  where  goods 
are  sold  whilst  in  the  possession  of  a  warehouseman,  wharfinger, 
or  other  agent,  who  holds  them  for  the  vendor,  and  the  transfer 
of  the  possession  is  merely  symbolical. 

The  general  rule  is,  that  if  a  delivery  order  is  given  by  the 
vendor  to  the  vendee,  and  the  agent  who  holds  the  goods  assents 
to  it  by  transferring  them  in  his  books,  or  otherwise,  (or  even 
it  would  seem,  if  he  does  not  assent,)  and  no  acts  remain  to  be 
done  by  the  vendee  which  are  essential  to  the  completion  of  the 
contract,  such,  for  instance,  as  weighing,  measuring,  or  separat- 
ing the  goods,  so  as  to  ascertain  their  quantity,  value,  or  identity, 
the  right  of  stoppage  is  gone  (r).    The  mere  giving  of  a  delivery 


(t)  MUchell  V.  Ede,  11  A,  &  E.  888. 
This  was  not  a  case  of  ttoppage  in 
transitu.  See  also  as  to  the  effect  of  the 
delivery  of  goodB  to  a  carrier,  Meredith 
V.  Meight  2  £.  &  B.  864 ;  Coombt  v.  The 
Bristol  and  Exeter  Railway  Company,  8 
H.  &  N.  510;  Heinekey  v.  Earle,  8  E. 
&  B.  410. 

(m)  Cowasjee  v.  Thompson^  6  Moo. 
P.  C.  C.  165.    See  also  Broume  ▼.  Hare, 


8  H.  &  N.  484 ;  5.  C.  in  Cam.  Scacc,  4 
ib.  822  ;  and  Oreen  v.  Sichel,  7  C.  B., 
N.S.  747. 

(o)  Withers  v.  Lys^  Holt,  18 ;  Zuinger 
y.  Samuda,  ib.  895  ;  S,  C.  7  Taunt.  265  ; 
Lucas  ▼.  Dorrien,  ib.  278 ;  Hammond  v. 
Anderson,  1  N.  R.  69 ;  Hansen  ▼.  Meyer, 
6  East,  614;  Harmon  v.  Anderson,  2 
Camp.  $^3 ;  Swanwick  v.  Sothem,  9  A. 
&  E.  895;  Wood  v.  Tassell,  6  Q.  B.  284; 
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order  does  not  operate  as  a  constructive  delivery  of  the  goods  (x) ; 
and  it  is  clear  that  the  transfer  of  a  delivery  order  has  not  the 
pecidiar  operation  of  the  indorsement  of  a  bill  of  ladings  so  as  to 
pass  the  property  in  goods  which  are  at  sea^  and  not  in  the  pos- 
session of  the  agent  on  whom  the  order  is  made  (y). 

It  must  also  be  recollected^  that  the  question  as  between  the 
vendee  and  the  warehouseman  or  agents  in  these  cases^  is  not 
always  the  same  as  that  between  the  vendee  and  the  vendor ; 
for  if  the  agent  acknowledges  to  the  vendee  that  he  holds  the 
goods  for  him,  he  cannot  afterwards  set  up  the  right  of  the 
vendor  to  stop  them  (z).  Where,  however,  goods  were  sold  at 
Liverpool,  and  at  the  time  of  the  sale  they  were  in  the  ware- 
house of  the  vendors,  who  gave  to  the  vendee  a  delivery  order 
acknowledging  that  they  held  the  goods  to  his  order,  and  evi- 
dence was  given  that  by  the  usage  of  Liverpool  the  invariable 
mode  of  delivering  goods  sold  while  in  warehouse  was  that  the 
vendors  should  hand  delivery  orders  to  the  vendees,  the  Court 
held  that,  as  between  the  vendor  and  the  vendee,  the  right  of 
lien  was  not  divested  by  the  giving  of  the  delivery  order  (a). 


We  have  already  seen  that  the  bond  fide  negociation  of  the  Of  indorsement 
bill  of  lading,  that  is  to  say,  the  transfer  of  it  by  a  bona  fide  ^gdinff. 
indorsement  made  by  or  under  the  authority  of  the  shipper  or 
consignee  to  a  third  person  on  good  consideration,  and  without 
notice  of  the  insolvency  of  the  vendee,  will  defeat  the  right  to 
stop(i).     It  is  not  material  that  the  indorsee  knows  that  the 


Tatmer  v.  ScoveUt  14  M.  &  W.  28;  Lack- 
ington  V.  Atherton,  7  M.  &  Gr.  360.  If  a 
delivery  order  is  lodged  with  a  ware- 
house-keeper, and  he  accepts  it,  he  be- 
comes the  agent  of  the  vendee  who 
lodges  it,  and  cannot  contest  his  title  or 
claim  a  lien  on  the  goods.  See  the  judg- 
ment of  Lord  Campbell,  C.  J.,  in  Pear^ 
•on  ▼.  Dawton,  1  E.,  B.  &  £.  456.  See 
also  as  to  what  are  sufficient  acts  of 
appropriation  to  vest  the  property  of 
goods  in  a  vendee,  Langton  v.  Hig^ 
gint,  4  H.  &  N.  402 ;  and  Cattle  v. 
Swardery  5  H.  &  N.  281 ;  3.  Cm  Cam. 
Scacc,  6  tfr.  828. 

(«)  M'Ewan  v.  Smith,  2  H.  of  L.  C. 
309. 

(y)  Jkerman  v.  Humphrey,  1  C.  &  P. 
63  ;  recognized  in  Tucker  v.  Humjthrey, 
4  Bing.  516 ;  and  Jenkynt  v.  Utbome,  7 
M.  &  Gr.  678. 

(t)  Stonard  v.  Dunkjn,  2  Camp.  344 ; 
Hawet  V.  Watton,  2  B.  &  C.  540. 


(a)  Totvnley  v.  Crump,  4  A.  &  E.  58. 

(b)  Ante,  p.  257:  Lickbarrow  v.  Mason, 
4  Bro.  P.  C.  C.  57  i  S.  C,  6  T.  R.  683  ; 
Walley  v.  Montgomery,  3  East,  585; 
Wilmahurat  v.  Bowker,  7  M.  &^  Gr.  882 ; 
and  the  notes  to  Lickbarrow  v.  Maton,  1 
Smith,  L.  C.  (5th  edit)  729.  It  is  to  be 
observed  that  this  peculiar  effect  of  the 
assignment  of  a  bill  of  lading  does  not 
depend  upon  the  fact  that  the  right 
of  property  in  the  goods  passes  by  the 
indorsement,  but  upon  the  operation  of 
the  indorsement  to  transfer  a  sort  of 
constructive  possession  of  them.  For  in 
the  ordinary  case  of  the  sale  of  an  ascer- 
tained chattel,  the  property  passes  by 
the  law  of  England,  by  virtue  of  the 
bargain  only  (see  Shep.  Touchst  224, 
and  the  judgment  of  Parke,  J.,  in  Dixon 
y.  Yates,  5  B.  &  Ad.  313),  yet  the  right 
of  stoppage  exists  if  there  has  been  no 
actual  or  constructive  delivery  to  the 
vendee.     In  some  of  the  cases  as  to 
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conngnor  has  not  been  paid  for  tlie  goods  In  money.  If  lie  does 
not  know  that  the  consignee  is  insolyent,  or  that  the  bills  given 
are  not  likely  to  be  paid  (c).  No  property,  however,  passes  by 
the  indorsement  if  there  is  fraud  in  the  transfer,  or  if  there  is 
notice  by  the  previous  indorsement  that  the  earlier  transfer  is 
conditional  only  (d);  or  if  the  indorsee  knows  of  the  insolvency 
of  the  consignee  («).  Nor  can  the  bona  fide  indorsee  for  value 
interfere,  by  virtue  of  the  indorsement  to  him,  with  the  stoppage 
in  transitu^  if  the  person  through  whom  the  bill  of  lading 
came  to  him  had  no  authority  from  the  shipper  or  consignee  to 
put  it  into  circulation  (/)•  It  is  expressly  provided  by  the 
18  &  19  Vict.  c.  Ill,  which  transfers  to  the  indorsees  of  bills  of 
lading  the  rights  and  liabilities  contained  in  the  contract,  that 
the  provisions  in  the  statute  are  not  to  affect  in  any  way  the 
right  of  stoppage  in  transitu  (^). 

Of  counter-  After  an  indorsement  and  delivery  of  the  bill  of  lading  and 

mand  of  de-      invoice  of  the  goods  as  a  security  against  bills  which  are  to  be 

drawn  by  the  indorsers  of  the  bill  of  lading  on  the  indorsees, 
the  indorsers  cannot,  afler  they  have  obtained  the  acceptances, 
and  whilst  the  balance  of  accounts  is  in  the  favour  of  the  in- 
dorsees, countermand  the  delivery  of  the  goods ;  and  the  master 
is  liable  in  trover  if  be  acts  on  such  an  order  (A).  Where  the 
consignor  was  at  the  time  of  the  indorsement  of  the  bill  of 
lading  indebted  to  the  consignee  on  the  balance  of  accounts, 
including  certain  bills  of  exchange  accepted  by  the  consignee, 
it  was  held,  that  the  consignor  had  no  right  to  stop  the  goods 
upon  the  insolvency  of  the  consignee  before  the  bills  were  paid; 
the  Court  thinking  that,  under  the  circumstances,  the  con- 
signee was  to  be  considered  as  a  purchaser  for  a  valuable  con- 
sideration (t). 

The  indorsement  of  a  bill  of  lading  does  not  become  irrevo- 
cable immediately  on  its  being  made ;  for  although,  as  between 
the  shipper  of  the  goods  and  the  master,  it  determines  the 
person  to  whom,  at  the  time,  the  former  intends  that  the  goods 

stoppagre    In    iraniituy    confusion    haa  note,  and  Barrow  v.  Colet,  8  Camp.  92. 
arisen  from  the  use  of  expressions  im-  (e)  Verttte  v.  JewelU  4  Camp.  sl. 

plying  that  the  passing  of  the  property  (/)  See  the  judgment  in  Qumeys* 

ui  the  test  as  to  whether  the  right  to  stop  Behrendt  8  E.  &  B.  622. 
is  lost.  (g)  See  s.  2. 

(e)  Ctiming  y.  Broum,  9  East,  506 ;  (A)  Haille  v.  Smith,  1  B.  &  P.  568. 

Jgnet  v.  Jonet,  8  M.  &  W.  481.  (•)  ^ertue  v.  Jewell,  4  Camp.  81. 

(d)  See  the  cases  cited   in  the  last 
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should  be  deliveEed,  the  shipper  may  change  his  purpose^  at  anj 
rate  before  the  delivery  of  the  goods^  or  of  the  bill  to  the  party 
who  is  named  in  it  (A).  It  must  be  observed^  that  where  the 
bill  of  lading  is  negociated  by  way  of  pledge^  it  is  only  the  legal 
right  to  stop  that  is  defeated ;  for  in  equity  the  vendor  may^  by 
giving  notice  to  the  person  with  whom  it  is  pledgedjrresume  the 
possession  of  the  goods  subject  to  the  q)ecific  advance  made  by 
the  latter  upon  them  (Z). 

Notice  by  letters  of  the  consignment  of  goods  to  a  person 
who  has  accepted  bills  on  the  faith  of  it  cannot  be  treated  as 
equivalent  to  the  indorsement  of  the  bills  of  lading  (m);  nor 
does  the  transfer  of  a  delivery  order  operate  in  the  same  way  as 
such  an  indorsement  (n). 

Where  there  would  be  a  right  to  stop  if  the  transitus  had  Of  right  to  re- 
begun,  there  is,  df<rrtiori,\  right  to  refuse  to  deUver  so  as  to  ^^t;:!'^ 
make  the  transitus  commence  (o) ;  and  we  have  seen,  that  where 
there  is  no  insolvency,  a  consignor  who  has  hired  the  entire  use 
of  a  ship  may,  under  ordinary  circmnstances,  take  out  the  cargo 
before  the  vessel  sails  where  the  freight  is  made  payable  inde- 
pendently of  the  carriage  of  the  cargo  at  a  day  not  then  arrived^ 
and  the  charter-party  does  not  provide  that  the  goods  shall  not 
be  removed (i?). 


The  right  of  stoppage  is  not  taken  away  by  part  payment  (9);  or  part  pay- 
or  by  the  acceptance  of  a  biU  for  the  price  of  the  goods ;  or  by  "^^e^f  ^"^ 
a  part  delivery  of  them ;  unless  the  vendee  takes  possession  of 
the  part^  meaning  thereby  to  take  possession  of  the  whole  (r) ; 
in  which  case,  the  stoppage  will  only  affect  the  goods  which 
have  not  been  delivered ;  that  is  to  say,  it  will  not  revest  in  the 


(k)  See  the  judgment  of  Lord  Den- 
nian,  C.  J.,  in  MUchel  ▼.  Ede,  11  A.  &  E. 
90S. 

(n  In  re  Westxinihut,  5  B.&  Ad.  817 ; 
Spalding  ▼.  Ruding,  6  Beav.  376. 

(m)  NieholM  ▼.  CUnt,  S  Price,  547. 
In  a  case  at  Nisi  Prius,  where  the  bill 
of  lading  had  been  sent  to  a  person  with- 
out a  regular  indorsement,  and  a  letter 
had  been  written  to  him  expressing  an 
intention  to  indorse  it,  it  was  held  that 
this  was,  as  against  an  actual  indorsee 
with  notice  of  the  facts,  equivalent  to  an 
actual  indorsement.  Dick  ▼.  LumMden, 
Peake,  N.  P.  C.  189. 

(m)  Jnt0,ip.S\5. 


(o)  See  Dixon  y.  Yatetf  5  B.  &  Ad. 
813,  and  Gibson  T.  CarrutherM,  8  M.  & 
W.  821 ;  ATEwan  ▼.  Smith,  2  H.  of  L. 
C.  809.  A  person  who  has  shipped 
goods  however  on  board  of  a  general 
ship  is  not  entitled  at  pleasure  to  de- 
mand  them  back  without  payment  of 
freight,  Tindall  v.  Taylor,  4  E.  &  B.  219. 

(p)  Ante,  p.  295  ;  Thompton  v.  SmaU, 
1  C.  B.  828. 

(q)  Hodgson  v.  Loy,  7  T.  R.  440 ;  Ed- 
wards  v.  Brewer,  2  M.  &  W.  875.  The 
consignor  is  not  bound  in  these  cases  to 
tender  back  the  bill.    lb, 

(r)  Siubev  ▼.  Heyward,  2  H.  B1.  504; 
Turner  v.  Scovell,  14  M.  &  W.  28. 
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vendor  any  right  over  the  goods  actually  delivered^  although  he 
will,  it  would  seem,  be  entitled  to  hold  the  goods  which  are 
stopped  until  the  price  of  the  whole  has  been  paid(«). 

Ofareiale.  A  resale  of  the  goods  by  the  vendee,  and  payment  to  him, 

does  not,  if  there  has  been  nothing  equivalent  to  a  delivery  of 
the  goods  to  the  vendee,  destroy  the  right  to  stop(<). 

Of  a  lien  A  lien  against  the  consignee  cannot  be  set  up  to  defeat  the 

^nee.      '      Stoppage  of  the  goods  by  the  consignor,  for  the  right  of  lien  is 

not  available  against  third  persons  (u). 

Who  may  exo      Lastly,  this  right  must  be  exercised  by  or  on  behalf  of  the 
oiae  nghu         vendor ;  a  person  who  is  neither  vendor  nor  consignor,  but  only 

a  surety  for  the  price  of  the  goods,  cannot  stop  them  (ar).  The 
consignor  may  stop,  although  the  goods  were  consigned  on  the 
joint  account  of  himself  and  the  consignee,  and  a  bill  of  lading 
has  been  sent  to  the  latter  making  the  goods  deliverable  to  him 
or  his  assigns  (y ).  Where  the  foreign  correspondent  of  an 
English  merchant  procured  goods  abroad,  on  his  own  credit, 
from  persons  who  were  strangers  to  the  English  merchant,  and 
shipped  them  on  the  account  and  risk  of  the  latter  at  the 
original  price,  charging  him  only  with  a  commission,  it  was 
held,  that  the  foreign  correspondent  was  so  far  a  vendor,  as 
between  him  and  the  merchant  here,  that  he  might  stop  in 
transitu  (z).  A  person,  however,  who  has  a  mere  lien  on  the 
goods,  which  he  loses  by  parting  with  the  possession  of  them, 
cannot  exercise  this  right  (a). 

Where  the  stoppage  is  eflfected  by  a  person  who  has  at  the 
time  no  authority,  a  ratification  of  his  acts  by  the  consignor, 
made  after  the  transitus  is  ended,  is  not  sufficient ;  for  the  rati- 
fication must  be  made  at  a  time  when,  and  under  circumstances 
in  which,  the  ratifying  party  might  himself  have  lawfiiUy  done 
the  act  which  he  ratifies  (b). 

There  may  of  course  be,  under  ordinary  circumstances,  a 

(«)  Seethe  judgment  in  Wentworih  y,  NichollM  y,  Le  Feuvre,  2  B.  N.  C.  81; 

Outhwaite,  10  M.  &  W.  436.  Leuckhart  y.    Cooper,  S    B.  N.  C.  99 ; 

(t)  Craven  v.  Byder,  6  Taunt.  483 ;  Jackson  v.  Nichol,  5  B.  N.  C.  508. 
Dixon  V.    Yate»,  5  B.  &  Ad.  313  ;  see  (x)  Siffken  ▼.  fVray,  6  East,  371. 

also  on  this  point  Davis  t.  Reynolds^  4  (y)  Sewsom  v.  Thornton,  6  East,  17* 

Camp.  267.  (s)  FeUe  v.  fVray,  8  East,  98. 

>    («)  Oppenheim  v.  Russell,  3  B.  &  P.  (a)  Sweet  v.  Pym,  1  East,  4. 

42  ;  MorUy  T.  Hay,  3  M.  8e  R.  396  (  (b)  Bird  T.  Brown,  4  Ex.  786. 
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resdssion  of  the  contract  of  sale  by  the  mutual  consent  of  the 
vendor  and  vendee^  after  the  right  of  stoppage  has  ceased  to 
exist  (c). 

The  proper  and  ordinary  mode  of  stopping  the  goods  is  to  How  it  should 
give  notice  to  the  carrier  or  person  in  whose  custody  they  are,  ®  «*«"*"  • 
and  to  demand  them  of  him.  This  notice  ought  either  to  be 
given  to  the  person  who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  the  custody,  at  such  a 
time  and  under  such  circumstances,  that  he  may  by  reasonable 
diligence  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  (rf). 

The  rights  of  fiu^tors  to  deal  with  bills  of  lading  and  other 
indicia  of  property  in  goods,  are  now  regulated  by  the  statutes 
commonly  called  the  Factors'  Acts,  6  Geo.  4,  c.  94,  and  5  &  6 
Vict.  c.  39. 

The  Interpleader  Act  (1  &  2  Will.  4,  c.  58),  which  gives  Interpleader 
relief  to  persons  who  are  sued  for  money  or  goods  in  which  **^^ 
they  have  no  interest,  and  which  are  also  claimed  by  some 
third  party,  will  be  found  sometimes  to  relieve  masters  of  ships 
from  difficulty  in  cases  of  conflicting  claims  to  goods  in  their 
possession.  It  has  been  held,  however,  in  some  cases,  that  this 
act  does  not  apply  where  the  person  holding  the  goods  has  in- 
curred a  personal  Uability  to  either  of  the  contending  parties (c); 
unless,  indeed,  the  title  of  the  other  claimant  is  not  paramount 
but  derivative  ;  that  is  to  say,  unless  it  is  a  title  derived  from  the 
claimant  to  whom  the  personal  Uability  has  been  incurred  (  f ). 

Where,  as  is  usually  the  case,  the  property  embarked  in  General 
the  voyage  and  adventure  belongs  to  different  owners,  it  some-  ^^**^®"- 
times  becomes  necessary  to  sacrifice  the  rights  of  some  of  them 


(e)  See  Heinehey  y  Earle,  8  £.  &  B. 
410,  where  the  Court  held  that  in  fact 
an  ofifer  to  rescind  had  not  been  acted 
on. 

(d)  Whitehead  y.  Andertfrn,  9  M.  &  W. 
£18. 

(«)  Patomi  V.  Campbell,  12  M.  &  W. 
277;  Lindny  V.  Barron,  6  C.  b.  291; 
Norton  v.  Earl  of  Devon,  4  Exch.  497. 
See,  however,  the  cases  cited  in  the  next 
note. 

(/)  Crawshay  v.  Thornton,  2  Myl.  & 
Cr.  1.  The  act  was  also  thought,  in 
tome  cases,  not  to  apply  where  rhe  title 


of  the  clainnants  had  not  a  common  ori- 
gin. The  Common  Law  Procedure  Act, 
1860,  now,  by  s.  12,  enables  *'  a  judge 
to  make  an  interpleader  order,  though 
the  titles  of  the  claimants  to  the  money, 
goods,  or  chattels  in  question,  or  to  the 
proceeds  or  value  thereof,  have  not  a 
common  origin,  but  are  adverse  to  and 
independent  of  one  another."  See  the 
note  upon  this  section  in  Day's  Common 
Law  Procedure  Acts ;  Meynell  v.  Atigell, 
82  L.  J.,  Q.  B.  14;  and  Best  v.  Hayet, 
ib.,  Ex.  129. 
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Loflt  must  be 
ToluDtarily  in- 
curred* 


for  ihe  general  good  of  all ;  and  in  this  event  the  law  pix>Yideff 
that  an  equitable  adjustment  and  distribution  of  the  loss  shall  be 
made  between  all  the  parties  interested  (y). 

Cases  of  general  or  gross  average (h)  arise,  therefore,  where 
loss  or  damage  is  voluntarily  and  properly  incurred  in  respect  of 
the  goods,  or  of  the  ship,  for  the  general  safety  of  the  ship  and 
cargo  (i). 

The  loss  or  injury  must  be  voluntarily  incurred ;  that  is  to 
say,  there  must  be  a  sacrifice  of  part  for  the  sake  of  the 
rest  (A). 


Jettisons.  Thus,  to  put  the  simplest,  and  in  early  times  the  most  usual 


{g)  There  are,  perhaps,  no  subjects 
upon  which  the  laws  of  different  countries 
have  differed  more  than  questions  as 
to  general  average,  and  the  mode  of 
contribution  towards  it.  These  subjects 
have  been  largely  and  ably  dealt  with 
both  by  English  and  by  foreign  jurists. 
The  observations  in  the  text  are,  how- 
ever, almost  entirely  confined  to  the  de- 
cisions of  our  Courts  upon  these  points ; 
for  although  it  is  frequently  interest, 
ing  and  useful  to  know  what  may  be  the 
rule  of  foreign  systems  in  any  given 
case,  these  enquiries  do  not  fall  within 
the  scope  of  this  work,  and  when  any 
point  arises  in  our  Courts  which  has  not 
been  decided  in  them  actually,  or  by 
analogy,  it  is  very  uncertain  how  far 
the  principles  of  foreign  lawyers  will  be 
adopted.  See  an  elaborate  summary  of 
the  principles  governing  cases  of  general 
average  in  the  judgment  in  Barnard  v. 
AdavMj  10  How.  (American  Rep.)  270. 

(A)  Simple  or  particular  Average  arises 
where  any  damage  is  done  to  the  cargo 
or  vessel  by  accident  or  otherwise,  such 
as  the  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  the  turning  sour  of 
a  cargo  of  wine,  which  are  all  losses 
which  rest  where  they  fall.  See  the 
judgment  of  Sir  W.  Scott  in  The  Copen- 
hagen, ]  Rob.  289.  This  expression,  as 
applied  to  losses  of  this  description,  has 
been  said  to  be  inaccurate;  but  the 
term  average  appears  strictly  not  to  im- 
ply any  more  than  a  damage.  See 
Ducange  Gloss.  Averia;  Encyclop^die 
du  Droit,  tit.  Avarie ;  Beneck^'s  Princ. 
of  Indemn.  167.  See  also  as  to  the 
meaning  of  this  term  in  policies  of  in- 
surance, post.  Chap.  VII.,  Insurance, 
Part  I.,  and  The  Great  Indian  Peninsular 
Railway  Company  v.  Saunders,  1  B.  &  S. 
41 ;  .S:  C.  in  Cam.  Scacc.,  2  ib,  266. 


(t)  It  is  well  known  that  this  rule  is 
of  high  antiquity,  and  that  it  was 
adopted  into  the  Digest  from  the  so- 
called  Rhodian  law.  See  Pardessus' 
Dissertation  on  the  Origin  of  this  Com- 
pilation, 1  Lois  Marit.  Chap.  6,  p.  209 ; 
rothierTrait^  desContrats  des  Louages 
Maritimes,  Seconde  Partie ;  Park  on 
I  us.  202 ;  S  Kent  Comm.  232.  In  the 
English  Reports  questions  of  average 
do  not  occur  early.  Hieks  v.  Palington^ 
Moo.  Rep.  297  (32  Eliz.),  appears  to  be 
one  of  the  earliest  reported  cases  as  to 
average.  In  Moused  Case,  12  Rep.  68, 
1  Roll.  Rep.  79,  where  it  was  held  that 
passengers  may  for  the  safety  of  their 
lives  and  navis  levanda  causa,  throw 
goods  overboard  without  being  there- 
fore responsible  to  the  owners,  no  ques- 
tion of  average,  properly  speaking, 
seems  to  have  been  raised.  There  is  no 
doubt,  however,  that  the  principle  of 
this  rule  was  adopted  from  a  very  early 
period  into  our  maritime  law,  either 
from  the  laws  of  Oleron  or  some  other 
continental  source ;  for,  in  1285,  Edward 
I.  sent  to  the  Cinque  Ports  letters 
patent  declaring  what  goods  were  liable 
to  contribute.    See  post,  p.  328,  note  («). 

{k)  See  the  judgment  of  Lord  Ellen- 
borough  in  Power  v.  Wldtmore,  4  M.  & 
S.  149 ;  see  also  Sheppard  v.  Wright,  1 
Show.  P.  C.  18  ;  Birkley  v.  Presgrave,  I 
East,  220,  and  the  judgment  of  Lord 
Stowell  in  The  Copenhagen,  1  Rob.  A. 
R.  293.  According  to  the  Rhodian  law 
contribution  was  not  only  to  be  made  in 
cases  of  jettison,  but  (and  herein  the 
Roman  law  was  different)  every  loss  by 
fire,  pillage,  shipwreck,  or  other  vis 
mqjor  which  could  not  be  traced  to  any 
one,  was  to  be  made  good  by  a  general 
contribution  on  all  that  was  saved.  See 
1  Pardessus  Lois  Marit.  226. 
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form  of  this  question,  if  goods  are  thrown  overboard  in  a  storm 
for  the  purpose  of  saving  the  ship  and  residue  of  the  cargo  from 
imminent  danger,  the  several  persons  interested  in  the  ship, 
freight,  and  cargo,  must  contribute  rateablj  to  indemnify  the 
person  whose  goods  have  been  sacrificed  against  all  but  his  pro- 
portion of  the  general  loss  (/)• 

This  is  the  general  principle.  Some  cases  which  are  men- 
tioned below  appear,  however,  hardly  to  &31  vdthin  it. 

There  is  in  general  no  contribution  where  the  damage  is  No  contribu- 
only  the  natural  result  of  a  sea  peril,  although  the  exposure  S?oiSimu7  sea 
to  that  peril  may  have  been  caused  by  extraordinary  exertions  P©"^ 
to  avoid  capture  or  wreck.      Thus,  where  a  ship,  which  had 
been  captured  by  a  privateer,  effected  her  escape  by  carrying 
an  unusual  press  of  sail,  and  in  so  doing  was  much  strained 
and  injured,  and  lost  the  head  of  her  mainmast,  it  was  held  that 
this  was  not  a  case  for  average,  but  only  a  sea  risk,  since  if  the 
weather  had  been  better,  or  the  ship  stronger,  nothing  might 
have  happened  (m). 

Where  a  ship,  in  order  to  avoid  being  driven  on  shore,  and 
for  the  necessary  preservation  of  the  ship  and  cargo,  stood  out 
to  sea  under  a  press  of  sail  in  tempestuous  weather,  and,  in  con- 
sequence, suffered  injury  in  her  hull,  sails  and  tackle,  it  was  held 
that  there  was  not  a  general  average  loss.  The  same  rule  was 
also  acted  upon  in  respect  of  the  wages  and  provisions  of  the 
crew  whilst  the  ship  remained  in  a  port  which  she  had,  earlier 
in  the  voyage,  been  compelled  to  enter  for  safety,  in  order  to 
repair  damages  occasioned  by  tempest.  The  expenses  of  the 
repairs,  and  the  wages  and  provisions  of  the  crew  during  her 
subsequent  detention  in  this  port  on  account  of  bad  weather, 
were  also  held  not  to  be  a  general  average  (n).  But  it  is  other- 
wise where  there  is  a  voluntary  sacrifice  of  some  portion  of  the 
ship  or  cargo  for  the  general  good,  although  the  immediate 
cause  of  the  damage  may  be  a  peril  of  the  sea.     Thus,  where  a 

(/)  See  the  judgment  in  Butler  y.  N.  R.  878. 

Wildmtm,  8  B.  &  Aid.  398 ;    Park  on  (n)  Power  v.   Whitmort,  4  M.  &  S. 

Ins.  160.  Incasesof  jettison,  the  freight  149.      According   to  the  judgment  of 

which   the   shipowner  would  have  re-  Buller,  J.,  in  Da  Cotta  v.  Newnham,  2 

ceived  for  the  goods  thrown  overboard  T.  R.  413,  these  expenses  were  a  general 

must  be  made  good  to  him  by  a  general  average ;    but  the  expressions  used  in 

contribution.    Beneck6|  Princ.  of  In-  that  case  appear  to  be  too  wide.    See 

demn.  176.  pott,  p.  825,  note  (d). 

(m)  Covington  v.  Roberts,  2  B.  &  P., 

M.P.  Y 
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ship  was  caught  in  a  violent  squall  as  she  was  entering  harbour, 
and  the  master,  in  order  to  preserve  the  vessel  and  cargo,  cut 
the  cable  from  the  best  bower  anchor,  and  saved  the  ship  by 
mooring  her  with  it  to  the  pier,  and  he  afterwards  employed 
men  to  give  extraordinary  assistance,  and  to  go  on  board  to 
keep  the  ship  clear  of  water,  in  order  that  the  cargo  might  not 
be  spoiled,  it  was  held  that  the  value  of  the  cable,  and  also, 
apparently,  the  other  expenses,  were  an  average  loss.     The  rule 
laid  down  by  Lord  Kenyon,  C.  J.,  in  this  case  was,  that  aQ 
ordinary  losses  and  damage  sustained  by  the  ship,  happening 
immediately  from  the  storm  or  perils  of  the  sea,  must  be  borne 
by  the  shipowners ;  but  that  all  those  articles  which  are  made 
use  of  by  the  master  and  crew  upon  a  particular  emergency,  and 
out  of  the  usual  course,  for  the  benefit  of  the  whole  concern, 
and  the  other  expenses  incurred,  must  be  paid  for  proportion- 
ably  as  a  general  average  (o).     Where  a  ship  was  in  the  course 
of  her  voyage  run  foul  of  by  another  ship,  owing  to  the  violence 
of  the  wind  and  weather,  and  was  damaged,  and  the  master 
was  in  consequence  obliged  to  cut  away  part  of  the  rigging ,  and 
to  return  to  port  to  repair  the  injuries  sustained  by  the  accident 
and  by  the  cutting  away,  and  it  appeared  that  the  ship  could 
not  have  prosecuted  her  voyage,  or  have  kept  the  sea  in  safety 
without  returning  and  repairing,  the  Court  held  that  the  expenses 
of  repairs,  so  far  as  they  were  absolutely  necessary  to  enable  the 
ship  with  her  cargo  to  prosecute  the  voyage  (excluding  from 
this  calculation  any  benefit  to  the  ship  beyond  the  mere  removal 
of  her  incapacity  to  proceed),  might  properly  be  considered  as  a 
general  average ;  and  that  the  expenses  of  unloading  might  also 
be  included,  if  this  was  necessary  in  order  to  effect  the  repairs. 
It  was  considered,  however,  that  the  expenses  of  the  master, 
during  the  unloading,  repairing,  and  reloading,  and  the  cost  of 
crimpage  to  replace  deserters,  during  the  repairs,  must  be  borne 
by  the  shipowner  (/>).    Where  a  ship  was  stranded  by  perils  of  the 
sea,  and  in  order  to  get  her  off  the  cargo  was  discharged,  and 
forwarded  in  another  vessel,  and  subsequently  expenses  were 
incurred  in  getting  the  ship  off  and  taking  her  into  a  port  for 
repairs,  it  was  held  that  the  expenses  incurred  from  the  misad- 

(o)  Birkky  v.  PreMgravet  1  East,  220;  482;  and  see  as  to  the  expenses  of  re- 
see  also  Martham  v.  Dutrey,  Select  Cases  pairs  and  unloading  in  these  cases,  poMt, 
of  Evidence,  58 ;  2  Phillips  on  Insur.  p.  325,  and  Hall  v.  Jamtmf  4  E.  &  B. 
88.  500. 

(p)  Phtmmer  v.  Wildman^  S  M.  &  S. 
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venture  until  the  cargo  was  discharged  constituted  a  general 
average^  but  that  the  subsequent  expenses  were  not  chargeable 
to  general  average^  but  to  the  ship  alone  (q).  In  this  case  it  did 
not  however  appear  that  it  was  in  any  way  for  the  advantage  of 
the  owner  of  the  cargo  that  the  ship  should  be  got  off  and  re- 
paired^ and  the  view  taken  of  the  &cts  by  the  Court  was,  that 
the  goods  had  been  in  the  first  instance  saved  by  a  distinct  and 
completed  operation,  and  that  afterwards  a  new  operation  began 
for  the  benefit  of  the  shipowner.  But  in  a  later  case,  where  the 
ship  being  stranded  the  goods  were  rescued  and  placed  in  a 
lighter,  and  remained  under  the  control  of  the  master  until  the 
ship  was  afterwards  repaired  and  enabled  to  take  in  the  goods 
again  and  prosecute  her  voyage,  it  was  held  that  this  was  to 
be  deemed  one  continuous  transaction,  and  that  the  goods  were 
Eable  to  contribute  to  the  expenses  of  the  repairs  to  the  ship, 
although  they  happened  to  be  saved  in  the  earliest  part  of  the 
operation  (r). 

Upon  the  same  principles  it  is  said,  in  an  early  case  (s),  that 
there  must  be  contribution  if  parcel  of  the  goods  is  given  as  a 
composition  to  a  pirate  to  save  the  residue,  but  that  it  is  other- 
wise if  a  pirate  takes  part  by  violence. 

If  to  avoid  danger,  or  to  repair  damage  occasioned  by  a 
storm,  the  ship  is  compelled  to  take  reftige  in  a  port  to  which 
she  is  not  destined,  and  in  order  to  enter  is  obliged  to  lighten 
the  ship  by  removing  part  of  the  cargo  into  barges,  and  this 
portion  is  lost  on  its  passage  to  the  shore,  this  loss  is  a  general 
average,  for  it  is  occasioned  by  the  voluntary  removal  of  the 
goods  for  the  common  benefit  (t). 

There  appears  to  be  no  doubt  that  damage  voluntarily  and  Damage  done 
necessarily  done  to  the  ship  in  order  to  &cilitate  the  jettison,  is  ciliute  jettUon. 
a  general  average  loss. 

Any  loss  necessanly  and  directly  resulting  firom  a  voluntary  Volantary 
stranding  of  the  vessel  upon  a  rock  or  strand  in  order  to  avoid  ■*"°""^- 

(q)  Job  V.  Langton,  6  E.  &  B.  779.  the  last  general  war),  and  bj  the  17 

(r)  Moran  T.  Jones,  7  E.  &  B.  523.  Vict.  c.  18  (which  expired  with  the  late 

(«)  Hick*  Y.  PaUngUm,  Moo.  297.  But  Russian  war),  contracts  for  the  ransom 

by  the  22  Geo.  8,  c.  26,  48  Geo.  8,  c.  of  captured  ships  or  goods  were  made 

160,  and  45  Geo.  8,  c.  72,  ss.  16  &  17  wholly  Toid. 

(the  last  two  of  which  acts  expired  with  (t)  Park  on  Ins.  205. 

y2 
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wreck  or  capture,  must  also,  if  the  ship  is  recovered  so  as  to 
perform  the  voyage,  be  made  good  bj  a  general  contribu- 
tion (u). 


Loss  mutt  be 
properly  in- 
curred. 


The  loss  must  be  properly  incurred ;  that  is  to  say,  it  must  be 
incurred  for  sufficient  cause  and  under  circumstances  which 
show  that  the  course  pursued  was  prudent  and  reasonable,  and 
not  a  mere  act  of  groundless  timidity  {x).  It  should  be  effected 
with  as  much  choice  and  deliberation  as  is  possible  ;  but  by  the 
law  of  England  the  master  is  not  bound  to  consult  with  his 
officers  or  crew  previously  to  the  sacrifice ;  although  this  course, 
where  practicable,  is  often  prudent.  In  all  cases,  however,  a 
formal  protest  or  statement  of  the  jettison  or  damage  ought  to 
be  made  on  the  earliest  occasion,  in  order  to  rebut  any  suspicion 
of  fraud  (y). 


Sale  of  part  of 
cargo  for  re- 
pain,  &c. 


Where  part  of  the  cargo  is  necessarily  sold  by  the  master  in 
order  to  raise  money  for  defraying  expenses  or  repairing  injuries 
which  are  themselves  matter  of  general  average,  the  loss  must 
be  made  good  by  general  contribution  (z).  It  is  otherwise 
where  the  loss  or  damage  which  renders  the  sale  necessary  is 
only  a  particular  average.  Thus,  where  the  master  was  arrested 
at  Copenhagen  by  the  agent  of  the  ship  for  a  debt  due  to  him 
personally,  for  money  advanced  to  pay  the  Sound  dues  and  the 
expenses  of  repairing  sea  damage  suffered  by  the  ship,  and  the 
master,  in  order  to  obtain  his  liberation  and  proceed  on  the 
voyage,  sold  part  of  the  cargo,  this  was  considered  to  be  a  loss 
which  ought  to  fall  on  the  shipowner  only  (a).  And  it  is  clear 
that  no  claim  for  general  average  can  arise  where  the  goods  are 
sold  merely  to  defray  the  expenses  of  repairs  made  necessary  by 


(tt)  Beneck6,  Princ.  of  Indemn.  215; 
Arnould  od  Insur.  915  (2nd  edit).  It 
will  be  observed,  from  tbe  cases  cited 
above,  that  the  claim  to  contribution 
may  extend  to  collateral  dama^re  neces- 
sarily connected  with  the  main  injury 
which  forms  the  subject  of  general  aver- 
age.  A  question  which  has  been  much 
discussed  by  foreign  jurists,  and  with 
different  results,  is,  whether,  if  the  ship 
is  wholly  lost  by  tbe  act  of  running  her 
on  shore,  and  the  cargo  is  saved,  the 
goods  are  bound  to  contribute.  There 
has  been  no  decision  in  our  Courts  on 


the  point  In  America  it  has  been  held 
that  the  goods  must  contribute.  See  The 
Columbian  Ituuranee  Company  v.  Athby, 
13  Peters'  (American)  Rep.  531 ;  8  Kent 
Comm.  239;  Arnould  on  Insur.  918 
(2nd  edit). 

(«)  See  8  Kent  Comm.  238  ;  Em^ri- 
gon  Traits  des  Assur.,  Chap.  xii.  s.  89, 
vol  1,  p.  588. 

(y)  Birkley  v.  Presgrave,  1  East,  220. 

{z)  See  The  GratHudin$,  8  Rob.  255, 
and  The  Constaneia,  4  Notes  of  Cases, 
677  ;  Arnould  on  Ins.  907  (2nd  edit). 

(a)  Dobion  v.  fViUon,  8  Camp.  480. 
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ordinary  sea  perils  against  which  the  shipowner  is  bound  by  the 
contract  of  aflteightment  to  provide  (b). 

The  question  whether  any  particular  expenses  of  repairs  done 
to  a  ship  in  a  port  of  distress  form  a  subject  of  general  average, 
appears  to  depend  upon  the  same  principles.  Where  the  injury 
itself  is  a  general  average  loss,  and  in  this  case  only,  under  ordi- 
nary circumstances,  the  repairs  stand  upon  the  same  footing  (c). 

Where  a  ship  puts  into  a  port  in  distress  owing  to  an  injury  Port  chaiiges, 
which  is  in  itself  the  subject  of  general  average,  the  expenses  of  JJ^J^"*^^ 
repairs  and  of  unloading,  and  the  port  charges,  seamen's  wages, 
and  cost  of  provisions  during  the  detention,  form  matter  of 
general  average  (d).  And  where  a  ship  is  driven  by  sea-perils 
into  a  port  to  refit,  the  expenses  necessarily  incurred  in  unloading 
and  reloading  the  cargo,  for  the  purpose  of  repairing  the  ship 
that  she  may  be  made  capable  of  proceeding  on  the  voyage,  give 
a  claim  to  general  average  contribution,  for  the  acts  which 
occasioned  these  expenses  become  necessary  by  reason  of  perils 
insured  against,  and  they  are  deliberately  done  for  the  joint 
benefit  of  those  who  are  interested  in  the  ship,  the  cargo  and 
the  freight  («). 


In  cases  of  detention  by  embargo,  the  wages  and  provisions  in  cases  of  em- 
of  the  crew  are  not  a  general  average  (/) ;  nor  are  the  expenses  ^"^°»  **^' 
occasioned  by  ordinary  quarantine,  or  by  waiting  for  convoy. 


(6)  Powell  V.  Gudgeon^  5  M.  &  S. 
481 ;  Hallett  y.  Wigram,  9  C.  B.  580 ; 
Duncan  v.  Bemont  1  Exch.  537 ;  S  Exch. 
644 ;  Chapman  y.  Benton^  6  M.  &  G. 
792 ;  S,  C.  in  error,  2  H.  of  L.  Cases, 
696;  8  C.  B.  950. 

(c)  Amould  on  Ins.  922  (2nd  edit). 

{d)  The  rule,  as  laid  down  in  the 
judgment  in  Da  Costa  v.  Nevmhamf  2  T. 
R.  413,  would  seem  to  be  wide  enough 
to  include  these  cases ;  see  also  Hall  ▼. 
Janson,  4  £.  &  B.  500.  Power  v.  WMt- 
moref  4  M.  &  S.  141,  and  Plvmmer  ▼. 
Wildman^  3  M.  &  S.  482,  are  cited  by 
Mr.  Chancellor  Kent  (8  Comm.  286)  as 
establishing  that,  according  to  the  Eng- 
lish law,  where  a  ship  is  obliged  by  any 
tea  peril  to  put  into  port  for  the  general 
safety  in  order  to  refit,  the  wages  and 
provisions  of  the  crew  are  not,  but  that 
the  expenses  of  unloading  and  ware- 
housing, &c.,  are,  a  general  average. 
There  appears,  however,  to  be  no  prin- 
ciple for  this  distinction ;  and  it  is  to  be 


observed  that  in  Plummer  v.  Wildman 
the  return  to  port  was  rendered  neces- 
sary, not  only  by  the  damage  sustained 
by  the  collision,  but  by  the  necesaary  and 
voluntary  cutting  away  of  part  rfthe  rig- 
ging. The  American  Courts  hold  that 
where  a  ship  is  obliged  to  return  to  re- 
fit, the  necessary  expenses  of  unloading 
and  reloading,  and  the  wages  and  pro- 
visions of  the  crew,  are  a  general  average. 
See  8  Kent  Comm.  286,  note  (c) ;  also 
Job  V.  Langton,  6  E.  &  B.  779,  and  Mo- 
ran  V.  Jonetf  7  £.  &  B.  523,  cited  ante, 
p.  321. 

(e)  See  the  judgment  in  H<Ul  v. 
Jantont  uhi  tupra ;  The  Copenhagen, 
Mening,  1  Rob.  289,  and  Stevens  on 
Average,  24  (2nd  edit). 

(/)  See  the  judgment  of  Buller,  J., 
in  Da  Coeta  v.  Newnham,  ubi  supra ; 
Amould  on  Ins.  929  (2nd  edit.).  In 
America  the  same  rule  is  acted  on.  3 
Kent  Comm.  236. 
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The  expense  of  salvage  appears,  however,  to  be  one  that  ought 
to  be  made  good  by  general  contribution  {g). 

Deck  cargoci.  According  to  most  of  the  foreign  systems  of  law,  goods  laden 
on  deck  are  excluded  from  the  benefit  of  general  average  when 
they  are  lost  by  jettison ;  but  by  the  law  of  this  country  (so  fer 
as  it  can  be  considered  settled  by  actual  decisions)  there  is  no 
inflexible  rule  that  in  all  cases,  and  under  all  circumstances^ 
there  shall  be  no  contribution  for  the  jettison  of  deck  loads ;  on 
the  contrary,  if  there  is  no  statutory  prohibition  of  this  practice 
relating  to  the  particular  voyage  (A),  and  there  exist  a  custom 
in  the  trade  to  load  the  goods  in  this  way,  a  claim  ibr  general 
average,  in  respect  of  their  loss,  may  be  sustained  (i).  Where 
the  master  has  loaded  the  goods  on  deck  with  the  consent  of 
the  merchant,  a  claim  for  contribution  exists  as  against  the 
shipowner ;  since  there  is  no  remedy  in  this  case  against  the 
shipowner  for  a  wrongfiil  loading  of  the  goods  on  deck,  and  if 
there  trere,  as  between  these  parties,  no  right  to  contribution, 
the  owner  of  the  goods  would  bear  the  whole  of  a  loss  which 
was  incurred  for  the  general  benefit  (A). 


Damage  done 
in  action. 


By  the  law  of  this  country,  the  expenditure  of  ammunition  in 
resisting  capture,  the  damage  done  to  the  ship  in  the  action,  and 
the  expenses  of  curing  the  wounded  sailors,  are  losses  which  do 
not  form  the  subject  of  general  average.  No  particular  part  of 
the  property  is  voluntarily  sacrificed,  in  such  a  case,  for  the  pro- 
tection of  the  rest.  The  resistance  is,  it  is  true,  for  the  general 
benefit,  but  it  is  part  of  the  adventure,  and  the  losses  must  rest 
where  the  fortune  of  war  casts  them  (/). 


(g)  See  Arnould  on  Ins.  931  (2nd 
edit.). 

(A)  By  the  5  &  6  Vict.  c.  17,  ships 
canying  any  timber  from  British  North 
America  or  Honduras  were  prohibited 
from  stowing  any  part  of  it  on  deck. 
This  act  was  made  perpetual  by  the  8  & 
9  Vict  c.  i5|  which  was  itself  repealed 
by  a  later  act  of  the  same  session, 
namely,  the  8  &  9  Vict.  c.  64.  The  8  & 
9  Vict.  c.  93,  8.  25,  contains,  however, 
a  similar  prohibition. 

(t)  See  Da  Cotta  v.  £<{mtfii<2f ,  4  Camp. 
142 ;  2  Chit.  Rep.  227  ;  Gouid  v.  Oliver, 
4  B.  N.  C.  134 :  Milward  v.  Hibbert,  3 
Q.  B.  120 ;  Harky  v.Mluford,  1  Jones 
&    Carey   (Irish),  224.      See  also  a 


learned  note  on  this  subject  in  the  10th 
edit,  of  Abbott  on  Ship.  866,  and  8 
Kent  Comm.  240. 

(k)  Gould  V.  Oliver,  ubi  gupra.  Where 
a  statute  prohibits  the  carrying  of  a  deck 
cargo  on  a  particular  voyage,  the  whole 
voyage  is  rendered  illegal  if  cargo  is 
carried  on  deck,  and  the  insurance  ia 
vitiated  not  merely  as  to  so  much  of  the 
cargo  as  is  loaded  on  deck,  but  as  to  the 
whole  cargo.  Cunard  v.  Hyde,  2  £.  & 
E.  1. 

(/)  See  the  judgment  in  Taylor  v. 
Curtit,  6  Taunt  608.  The  soundness  of 
this  rule,  so  far  as  it  relates  to  merchant 
vessels,  has  been  doubted.  See  Arnould 
on  Iniur.  913  (2nd  edit.). 
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The  loss  must  be  incurred  for  the  general  safety  of  the  ship  I'Om  must  be 
and  cargo.     Where  the  whole  adventure  was  never  in  jeopardy,  safety, 
since  the  goods  lost  consisted  of  com  which  the  captain  was 
forced  by  a  mob  to  sell  at  a  low  rate,  although  no  injury  was 
intended  or  done  to  any  other  part  of  the  cargo,  it  was  held  that 
this  was  not  a  case  for  general  average  (m). 

The  sacrifice  must  also  be  successful  to  the  extent  of  pur- 
chasing safety  for  some  portion  of  the  property  embarked  in 
the  adventure ;  at  least,  unless  this  is  the  result,  there  is  no 
right  to  contribution,  nor,  indeed,  any  fund  out  of  which  it 
can  come  (n). 


We  have  seen  that  the  ship  and  freight  contribute  towards  What  articles 
general  average.  The  value  of  the  ship  must  be  taken  at  the 
end  of  the  voyage,  and  the  fi*eight  which  is  chargeable  consists 
of  the  clear  earnings,  after  deducting  the  expenses  of  the  voyage 
and  wages  of  the  crew(o).  The  mariners  do  not  contribute  for 
their  wages  (/>). 

With  respect  to  the  goods  which  must  contribute,  the  general 
rule  has  been  stated  to  be,  that  all  merchandize  put  on  board 
for  the  purpose  of  traffic  must  contribute  (j). 

The  ammunition  and  stores  of  the  ship  do  not  contribute ; 
neither  do  the  provisions  on  board,  even  although  the  cargo 
consist  entirely  of  passengers  (r).  Nor  does  the  wearing  ap- 
parel, luggage,  jewels,  or  other  property  of  this  description, 
belonging  to  the  passengers  and  crew,  which  is  taken  on  board 


(m)  fJethitt  ▼.  LusMngton,  4  T.  R. 
788;  Butler  v.  Wildman,  3  B.  &  Aid. 
398 ;  and  see  Job  v.  Langtan^  6  E.  &  B. 
779|  and  the  cases  cited,  ante,  p.  323. 

(«)  The  equity  of  this  limitation  is 
strongly  controverted  by  Mr.  Beneck^, 
who  says,  "no  one  has  a  right  to  attempt 
the  preservation  of  the  whole  at  the 
risk  of  an  individuaL"  See  Beneck^, 
Princ  of  Indemn.  179.  Doubtless  this 
rule  may  lead  occasionally  to  hardship, 
but  it  seems  to  flow  from  the  very  prin- 
ciple upon  which  the  claim  for  general 
average  depends.  See  3  Kent  Comm. 
235,  and  the  American  cases  cited  there. 
The  precedents  of  pleadings  usually 
allege  that  the  loss  was  incurred  "in 
and  about  the  preservation  of  the  ship 
and  cargo,'*  or  that  they  were  preserveo. 
See  2  Chit  Plead.  50,  7th  edit ;  Goutd 
▼.  Oliver,  4  B.  N.  C.  134. 

(o)  Stevens  on  Average,  59  (5th 
edit.).    Where  a  charter-party  provided 


that  the  freight  was  to  be  paid  for  every 
ton  of  goods  that  should  be  brought 
home,  and  an  average  loss  was  incurred 
in  repairs  on  the  outward  voyage,  it  was 
held  that  the  whole  freight  was  liable  to 
contribute,  as  the  whole  was  eventually 
preserved  to  the  owners  by  the  repairs. 
fVilliame  v.  London  Ateuranee  Company, 
I  M.  &  S.  318.  In  the  case  of  goods 
jettisoned,  the  shipowner  must  be  al- 
lowed the  freight  which  he  would  have 
earned  on  them.  Beneck^,  Princ.  of 
Indemn.  178. 

(p)  3  Kent  Comm.  241.  In  the  single 
case  of  ransom  (which  is  prohibited 
by  our  law),  the  mariners'  wsges  are 
chargeable. 

(q)  1  Magens  on  Insur.  62 ;  Brown  v. 
Stapylton,  4  Bing.  119.  Deck  goodt 
must,  it  seems,  contribute,  although 
they  are  generally  not  contributed  for. 
Amould  on  Ins.  936  (2nd  edit). 

(r)  Broum  v.  Stapylton,  uhi  tupra. 
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for  use  and  not  for  traffic  («).  But  although  these  do  not 
contribute,  it  is  apprehended  that  if  ammunition^  provisions, 
passengers'  luggage,  or  other  goods  which  are  exempt,  are 
sacrificed  for  the  general  good,  they  must  be  paid  for  as  other 
goods  by  general  contribution. 

Neither  passengers,  crew,  nor  convicts  carried  as  passengers, 
can  be  called  on  to  contribute  for  their  personal  safety ;  since, 
in  accordance  with  the  ancient  rule  of  English  law,  there  can 
be  no  estimation  of  the  life  of  a  man  (t). 


Actjustment  of 
ayeraget 


In  adjusting  the  average,  or  calculating  the  values  at  which 
the  articles  which  are  to  contribute  are  to  be  taken,  different 
systems  have  been  adopted  at  different  times  and  places. 

The  rule  now  adopted  in  England,  is  to  value  the  goods 
sacrificed  as  well  as  the  goods  saved  at  their  seUing  price,  if  the 
ship  arrives  at  her  port  of  destination,  and  the  valuation  is  made 
there ;  but  if  she  puts  back  to  her  lading  port,  and  the  average 
is  adjusted  there,  the  invoice  or  cost  price  is  taken,  no  other 
being  weU  ascertainable.  It  is  obvious  that  the  value  of  the 
property  sacrificed  ought  to  be  included,  for  the  owners  of  it  are 
not  to  be  indemnified  completely,  but  only  against  aU  but  their 
rateable  share  of  the  general  loss  (u). 

In  estimating  the  value  of  masts,  cables,  and  sails,  it  is  usual 
to  deduct  one-third  fi:om  new  work  for  old  (ar).  The  value  of 
the  ship,  if  lost,  should  apparently  be  taken  by  deducting  from 
her  value  at  the  port  of  departure  a  reasonable  allowance  for 
the  wear  and  tear  up  to  the  time  of  the  disaster  (y ). 

Where  there  is  no  special  contract  to  disturb  the  general 
rule,  losses  by  general  average  are  to  be  calculated,  as  between 
the  owner  of  the  ship  and  the  owner  of  the  goods,  according  to 
the  law  at  the  port  of  discharge  {z) ;  but  this  rule  will  be  often 
modified  if  the  question  arise  on  a  contract  made  in  England, 


(«)  1  Magens  on  Ins.  63;  8  Kent 
Comm.  240.  The  rule  of  the  Rhodian 
law  and  of  the  Basilican  Constitutiona 
waa  otherwise.  See  1  Pardessus  Lois 
Marit.  175,  227.  And  it  may  perhaps 
be  inferred  from  the  remarkable  letters- 
patent  sent  by  King  Edw.  I.  in  1285  to 
the  Cinque  rortSt  which  are  cited  by 
Pardessus  (Lois  Marit  vol.  4,  p.  204)i 
and  which  will  be  found  in  2  Rymer's 
FoBdera,  p.  298  (English  edit.},  that  in 
England  the  strict  rule  of  these  ancient 


maritime  systems  was,  at  one  time,  acted 
upon. 

(0  1  Pardessus  Lois  Marit,  175; 
Abbott  on  Ship.  384  (10th  edit.). 

(u)  lb.  504;  Smith  Merc.  Law,  295. 

(x)  See  pott,  Chap.  VII.,  Insur- 
ance, Part  II. 

(y)  3  Kent  Comm.  242.  This  is  the 
ordmary  rule  in  America.  See  further 
as  to  the  detaUs  of  adjustment,  Amould 
on  Ins.  937  to  969  (2nd  edit),  and  Be- 
neck6,  Princ.  of  Indemn. 

(a)  Simmdt  v.  WhiU^  2  B.  &  C.  805. 
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for  in  this  case  tHe  words  will,  at  least  prima  facie,  be  held  to 
have  ]been  used  in  the  sense  which  is  ordinarily  given  to  them 
in  England  (a). 

Contribution  towards  a  general  average  may  be  enforced  by  Mode  ofen- 
an  action  (i),  or  by  a  suit  in  equity  (c) ;  but  it  would  seem  that  ^^!^^  «>«»*"- 
the  Court  of  Admiralty  has  usually  no  jurisdiction  to  entertain 
this  question  (d) ;  unless,  perhaps,  where  the  whole  of  the  pro- 
ceeds of  the  ship,  cargo,  and  fireight  is  actually  in  the  registry 
of  the  Court  (e). 

To  an  action  by  a  shipowner  against  a  shipper  of  goods  to 
recover  his  proportion  of  an  average  loss,  a  plea  stating  that 
there  never  was  any  express  promise  to  the  effect  mentioned  in 
the  declaration,  that  the  ship  was  unseaworthy  at  the  time  of  the 
commencement  of  the  voyage,  and  that  the  average  loss  arose 
in  consequence  of  such  unseaworthiness,  is  good, — ^for  it  shows 
that  the  damage  in  respect  of  which  the  plaintiff  claims  contri- 
bution, resulted  from  his  own  negligence  and  misconduct  (/). 

(a)  Pow0r  ▼.  Whitmore,  4  M.  4c  S.  (d)  The  Cbfu^ondo,  4  Notes  of  Cases, 
141.  677. 

(b)  Birkley  v.  Pretgrave,  1  East, 220 ;  (e)  lb,;  The  Pachet,  8  Mason  (Ame- 
Dobton  ▼.  Wilton,  8  Camp.  480  ;  Gimld  rican)  Rep.  255 ;  The  Bkonora  Catha- 
T.  OHver,  4  B.  N.  C.  184.  rina,  4  Rob.  156. 

(c)  Sheppard  ▼.  Wright,  Show.  P.  C.  (/)  Schlou  ▼.  Herioi,  14  C.  B.,  N.  S. 
18.  59. 
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General 

nature  of 
contract. 


Marine  insurance  is  a  contract  of  indemnity  against  certain 
perils  or  sea  risks  to  which  the  ship^  freight,  or  cargo,  and  the 
interests  connected  therewith,  may  be  exposed  during  a  par- 
ticular voyage,  or  a  fixed  period  of  time;  whereby,  in  the 
language  of  an  old  statute  (a),  "  upon  the  loss  or  perishing  of 


(a)  48  Eliz.  c.12.  This  act,  after  re- 
citing the  benefits  of  maritime  insur- 
ance, enabled  the  Lord  Chancellor  to 
direct  a  commission  to  the  Judge  of  the 
Admiralty,  the  Recorder  of  London, 
two  doctors  of  civil  law,  two  common 
lawyers,  and  eight  grave  and  discreet 
merchants,  to  make   decrees-  in  cases 


arising  out  of  insurances.  Thia  Court, 
however,  soon  fell  into  disuse.  An  in- 
teresting account  of  the  history  of  in- 
surance, and  of  the  writers  upon  it,  will 
be  found  in  Kent's  Commentaries,  vol. 
3,  p.  842.  See  also  the  Introduction  to 
Park  on  Insurance,  and  the  Introduc- 
tory Lecture  in  Duer  on  Insurance. 
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jEiny  ship  there  folio  v^eth  not  the  undoing  of  any  man^  but  the 
loss  lighteth  rather  easily  upon  many,  than  heavily  upon  few." 

To  treat  the  subject  of  insurance  fully,  it  would  be  necessary 
to  consider  the  maritime  codes  of  foreign  countries ;  but  as  this 
would  require  a  space  beyond  the  scope  of  the  present  work, 
the  remarks  upon  it  will  be  chiefly  confined  to  the  mode  in 
which  the  contract  has  been  dealt  with  by  the  Legislature  and 
Courts  of  this  coimtry.  In  so  doing  it  is  proposed  to  arrange 
that  portion  of  the  subject  which  &lls  within  the  first  division 
of  this  Chapter  under  the  following  heads: — 1,  the  parties  to 
the  contract ;  2,  the  form  and  construction  of  policies,  and  their 
alteration  ;  3,  open,  and  valued  policies^  time,  voyage,  and  mixed 
policies;  4,  re-insurance  and  double  insurance;  5,  the  subject- 
matter  of  insurance ;  6,  the  voyage,  and  the  effects  of  delay  and 
deviation  ;  7,  the  perils  insured  against ;  and,  8,  the  memorandum ; 
leaving  the  subjects  of  warranty,  representation,  and  conceal- 
ment, and  of  losses,  adjustment,  remedies  on  the  policy,  and  return 
of  the  premium,  for  consideration  in  the  second  part  of  this 
Chapter. 

First,  as  to  the  parties  to  the  contract. 

The  persons  whose  property  is  insured  are  called  the  insured  Parties  to 
or  assured.     The  parties  who  undertake  to  insure  are  called  the  ®®°*"®^ 
insurers  or  underwriters. 

Any  number  of  persons  may  now  be  marine  insurers.  For-  who  may  be 
merly,  ordinary  partnerships  or  companies  could  not  insure;  *'"'"®"' 
for  the  exclusive  right  of  insuring  upon  joint  stock  be- 
longed, under  the  6  Geo.  1,  c.  18 (J),  to  two  companies,  namely, 
the  Royal  Exchange  and  the  London  Assurance  Corporations. 
This  privilege  was,  however,  taken  away  by  the  5  Geo.  4,  c.  1 14, 
and  insurance  companies  stand  now,  in  all  important  respects, 
upon  the  same  footing  as  private  imderwriters  (c). 


(6)  The  preamble  of  this  act  recites 
the  supposed  advantages  of  this  restric- 
tion. For  instances  of  infringement  of 
the  privileges  of  these  companies,  see 
Sullivan  v.  Greaves,  1  Park,  8 ;  MUchell 
V.  Coekbume,  2  H.  Bl.  379;  Booth  v. 
Hodeon,  6  T.  R.  405 ;  Aubert  ▼.  Maze,  2 
B.  &  P.  371.  It  was  in  order  to  avoid 
the  efifect  of  these  charters  that  clubs  of 
mutual  insurers,  which  stiU   exist  in 


many  parts  of  England,  were  established. 
See  as  to  these,  Harriton  v.  Millarf  7 
T.  R.  340,  n. ;  Strong  v.  Harvey,  3  Bing. 
804. 

(c)  By  s.  2  of  this  act,  the  existing 
rights  of  the  two  chartered  companies, 
other  than  the  exclusive  right  to  insure, 
were  expressly  preserved.  One  of  these 
is  the  right  of  pleading  the  general 
issue.    See  the  11  Geo.  1,  c.  30,  s.  43. 
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Who  may  be 
infured. 


All  persons,  except  alien  enemies,  may  be  insured.  It  was 
once  doubted  whether  the  latter  also  could  not  legally  be  in- 
sured (<2  ) ;  but  it  was  decided  in  1794,  and  it  has  erer  since  been 
held,  that  insurance  upon  the  property  of  an  enemy  is  repugnant 
to  public  policy,  and  consequently  void  (e) ;  nor  can  an  English 
insurance,  even  although  effected  before  the  commencement  of 

erer,  a  neutral  subject  had  an  interest  in  goods  in  common  with 
one  who  was  an  aUen  enemy,  and  the  former  insured  his  part 
interest,  it  was  held  that  he  was  entitled  to  recover  (^).  If, 
when  the  insurance  is  entered  into,  the  insured  is  an  alien,  and 
after  the  loss  he  becomes  an  enemy,  his  right  of  action  is  only 
suspended  in  consequence  of  his  personal  status  being  changed, 
and  it  revives  upon  the  return  of  peace  (A).  Where  an  enemy 
is  allowed  by  royal  licence  to  trade,  insurances  upon  adventures 
within  its  protection  are  legalized  (i) :  and  if  the  assured  is  do- 
miciled in  this  country,  the  disability  to  sue  in  our  Courts  in  his 
own  name  is  also  removed  (J). 


Interest  of  as* 
sured. 


A  policy  of  marine  insurance  is,  in  terms,  a  contract  of  in- 
demnity against  any  damage  which  may  arise  from  the  perils 
insured  against  (A) ;  but  it  was  not  essential  at  conmion  law  that 
the  insured  should  have  any  interest  in  the  subject-matter  of  the 
insurance.     Whether  the  insured  had  or  had  not  any  interest 


This  right  of  pleading  generally  is  not 
taken  away  by  the  5  &  6  Vict  c,  97,  s. 
3.  Carr  ▼.  The  Royal  Exchange  Attur- 
ranee  Company ,  31  L.  J.,  Q.  B.  93. 

{d)  See  the  judgment  of  Lord  Hard- 
wicke  in  Henkle  ▼.  The  Royal  Exchange 
Atturance  Company ^  1  Ves.  317;  see  also 
Gitt  V.  Maton,  1  T.  R.  85 ;  and  pottf  p. 
353. 

(e)  Brandon  v.  Netbiit,  6  T.  R.  23. 

(/)  Furtado  ▼.  Rodgers,  3  B.  &  P. 
191,  which  was  decided  upon  the  broad 
ground  that  all  commercial  intercourse 
with  an  enemy  is  illegal  Potts  ▼.  Bell, 
8  T.  R.  548,  overruling  Bell  v.  Gibson, 
1  B.  &  P.  345 ;  see  also  Kellner  v.  Le 
Mesurier,  4  East,  396,  Gamha  r,  Le 
Mesuriert  ib.  407,  Flindt  v.  fVaiers,  15 
East,  260,  The  Packet  de  Bilboot  2  Rob. 
133,  Reid  v.  Hoskins,  4  E.  &  B.  979, 
5  E.  &  B.  729,  Bsposito  ▼.  Bowden,  4 
E.  &  B.  968,  Atery  v.  Bowden,  5  E«  ft 
B.  714,  the  temporary  statutes,  the  21 
Geo.  2,  c.  4,  and  the  33  Geo.  3,  c.  27, 
and  Phillips  on  Ins.  c.  3,  s.  2.  Valin, 
speaking  of  our  conduct  during  the  war 


of  1756,  when  this  country  allowed  in- 
surances on  the  shins  of  the  enemy, 
observes  truly,  "Mais  il  arriyait  dela 
qu'une  partie  de  la  nation  nous  rendoit 
par  Tenet  de  Tassurance  ce  que  Tautre 
nous  prenoit  par  le  droit  de  la  guerre." 
Comm.  sur  I'Ordon.  de  la  Marine,  liv. 
3,  tit.  6,  art.  3. 

{g)  Rotch  V.  Edie,  6  T.  R.  413. 

ih)  Flindt  y.  Waters,  ubi  supra.  Such 
a  defence,  therefore,  cannot  be  pleaded 
in  bar.  Ih, ;  see  also  Harmon  y.  King- 
ston, 3  Camp.  152. 

(0  Kensington  y.  fngUs,  8  East,  273. 

iJ)  Usparicha  y.  NobU,  13  East,  382. 

{k)  See  Kent  y.  Bird,  2  Cowp.  583  ; 
also  the  notes  to  Godsall  y.  Beldero,  2 
Smith,  L.  C.  (5th  edit.),  239,  and  Irffing 
y.  Manning,  6  C.  B.  391 ;  see  also  Dalby 
y.  Ute  India  and  London  L\fe  Assurance 
Company,  15  C.  B.  365,  where  it  wss 
held  (overruling  Godsall  y.  Beldero), 
that  the  contract  contained  in  a  life 
policy  is  not  a  contract  of  indemnity ; 
and  post,  p.  343. 
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the  insurance  was  valid ;  but  unless  the  words  ^'  interest  or  no 
interest"  were  inserted  in  the  policy  the  law  presumed  that  the 
insurance  was  on  interest^  and  proof  of  it  was  necessary  (Z). 
To  prevent  the  perversion  of  the  contract,  however,  into  a  mere 
wager,  it  was  provided  by  the  19  Geo.  2,  c.  37,  s.  1,  that  no 
assurance  should  be  made  by  any  person,  bodies  corporate  or 
politic,  on  any  ship  belonging  to  his  Majesty,  or  any  of  his 
subjects,  or  on  any  goods,  merchandizes,  or  effects  laden,  or  to 
be  laden,  on  board  such  ships,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy,  or  by  way  of  gaming 
or  wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
that  every  such  assurance  should  be  void. 

This  statute  appUes  to  an  insurance  on  profits  on  goods 
laden  on  board  a  ship  (m).  Foreign  ships  are  omitted  from  its 
provisions,  owing,  it  has  been  said,  to  the  difficulty  of  bringing 
witnesses  from  abroad  to  prove  interest.  Consequently  insur- 
ances on  foreign  ships  are  valid,  even  although  there  is  no 
interest,  provided  the  policy  is  expressed  on  the  face  of  it  to  be 
a  wager  policy  (»). 

It  is  not  necessary  that  the  interest  of  the  assured  should 
exist  at  the  time  when  the  poUcy  is  effected ;  it  is  sufficient  if 
he  was  interested  during  the  risk  and  at  the  time  of  the  loss  (o). 
And  in  the  case  of  a  policy  upon  goods  **  lost  or  not  lost,"  the 
assured  may  recover,  although  the  goods  received  damage  before 
he  acquired  any  interest  in  them ;  provided  he  bought  them 
during  the  voyage,  and  without  knowing  that  they  were  injured ; 
for  this  is  a  contract  of  indemnity  against  all  past  as  well  as  all 
future  losses  (j?).  Nor  is  his  insurable  interest  determined  by 
his  parting,  after  the  loss,  with  the  property  insured ;  since  he 
may  sue  as  trustee  for  the  person  to  whom  it  has  passed  (q). 
Where,  however,  the  assured  parted  brfore  the  loss  with  the 
ship  insured,  and  it  did  not  appear  that  there  was  any  agree- 
ment that  the  policy  should  be  kept  alive  for  the  benefit  of  the 
assignee,  it  was  held  that  the  assured  could  not  recover  (r). 

By  the  Passengers  Act,  1855,  no  policy  of  assurance  effected 
in  respect  of  any  passages,  or  of  any  passage  or  compensation 

{I)  See  the  judgment  of  Chambre,  v.  Thompson,  2  East,  385,  overruled  by 

J.,  in  Lueena  v.  Cratifitrd,  3  B.  fc  P.  Cousm  v.  Nantes,  3  Taunt.  512. 
101 ;  51  C,  2  N.  R.  269.  (o)  Rhind  v.  Wilkinson,  2  Taunt  237. 

(m)  Smiih  T.  Reynolds,   1  H.  &  N.  {p)  Sutherfand  T.  Prati,  11  M.  &  W. 

221.  296. 

{n) Bee  Tkellussonv.Fleteher,!  Dough  (q)  Sparkee  v.  Marshaa,  2  B.  N.  C. 

315;  Crat^furd  ▼.  Hunter,  8  T.  R.  13;  761. 
Lueena  y.  Craufiird,  ubi  supra ;  Nantes  (r)  Powles  y.  Innes,  11  M.  &  W.  10. 
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money,  by  any  person  by  that  act  made  liable  in  certain  events 
to  provide  passages  or  to  pay  such  money^  or  in  respect  of  any 
other  risk  under  that  act,  is  invalid  by  reason  of  the  nature  of 
the  risk  or  interest  (s).  So,  insurances  effected  by  shipowners 
in  respect  of  their  liability  for  loss  of  life  or  personal  injury,  or 
damage  or  loss  to  goods,  occurring  without  their  actual  &ult  or 
privity,  are  not  invaUd  by  nature  of  the  risk  (0- 

Mode  of  Policies  are  usually  effected  by  brokers  who  are  employed  by 

rancelL  ^  ""™^"  *^®  assured  (m).     Indeed  it  would  be  nearly  impossible  for  the 

merchant  or  shipowner  to  act  for  himself  in  effecting  insurances, 
owing  to  the  complexity  of  the  modem  system  of  insurance, 
and  the  peculiar  knowledge  which  is  requisite  in  this  matter. 
The  broker  is  the  agent  of  the  assured  to  effect  the  policy;  yet 
he  is  not  solely  his  agent^  for  he  is  a  principal  to  receive  the 
premium  from  the  assured,  and  pay  it  to  the  underwriter  (t?), 
and  is  liable  to  the  latter  for  it  (w). 

The  mode  in  which  losses  are  settled  by  policy  brokers  will 
be  mentioned  at  the  close  of  this  Chapter. 


Form  and 

coNSTRucTiow  alteration. 

OF  POLICIES  «*i'*vr». 

AND  THEIR 

ALTERATION. 


Secondly,  as  to  the  form  and  constmction  of  policies  and  tJieir 


The  form  of  marine  policy  used  in  this  country  has  varied 
little  for  more  than  two  hundred  years. 


Ordinary  form 
of  policy. 


The  following  is  the  ordinary  form  now  in  use  at  Lloyd's : — 
In  the  name  of  God.     Amen.  as  well  in 

own  name,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  doth, 
may,  or  shall  appertain,  in  part  or  in  all,  doth  make  assur- 
ance, and  cause  and  them,  and  every  of  them,  to  be 


(<)  18&19  Vict.c.  119,  8.  65. 

(0  M.  S.  A.  Amendment  Act,  1862, 
8.  65. 

(tt)  A  person  cannot  sue  on  a  policy 
which  was  not  made  with  him  person- 
ally, nor  with  an  agent  authorized  at  the 
time  on  his  behalf.  Watson  ▼.  Swann, 
11  C.  B.,N.  8.756. 

(«)  See  the  judgment  of  Lord  Ellen- 
borough  in  Jenkini  v.  Power,  6  M.  &  S. 
287*  The  policy  always  contains  an 
admission  by  the  underwriter  of  the 
receipt  of  the  premium,  although  the 
practice  is,  that  it  is  not  in  fact  paid, 
but  allowed  in  account  between  the 
underwriter  and  him.    The  effect  of  this 


is,  that  there  is  no  remedy  for  it  against 
the  assured,  if  it  is  not  properly  allowed 
by  the  broker.  lb. ;  Dahell  ▼.  Jlfoir,  1 
Camp.  532.  As  to  what  constitutes  a 
delivery  of  a  policy,  see  Xeno»  ▼.  Wick" 
ham,  IS  C.  B.,  N.  8.  381 ;  S.  C,  in  Cam. 
Scacc,  14  C.  B.,  N.  S.  435.  The  fact 
that  instructions  have  been  given  for 
an  insurance  and  that  a  slip  has  been 
obtained,  is  not  a  sufficient  compliance 
with  an  agreement  to  keep  a  ship  insured. 
See  Parry  v.  The  Great  Ship  Company, 
33  L.  J.,  Q.  B.  41. 

(w)  See  per  Bayley,  J.,  in  Power  v. 
Butcher,  10  B.  &  C.  340. 
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insured,  lost  or  not  lost,  at  and  from  upon  any  kind 

of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  mimition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel,  caUed  the 
whereof  is  master,  under  God,  for  this  present  royage 
or  whosoever  else  shall  go  for  master  in  the  said  ship, 
or  by  whatsoever  other  name  or  names  the  said  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called ;  beginning 
the  adventure  upon  the  said  goods  and  merchandizes,  &om 
the  loading  thereof  aboard  the  said  ship,  at  upon 

the  said  ship,  &c.  and  so  shall  continue  and  endure, 

during  her  abode  there,  upon  the  said  ship,  &c.  And 
further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.  and  goods  and  merchandizes  whatsoever,  shall 
be  arrived  at  upon  the  said  ship,  &c.  until  she  hath 

moored  at  anchor  twenty-four  hours  in  good  safety ;  and 
upon  the  goods  and  merchandizes,  until  the  same  be  there 
discharged,  and  safely  landed.  And  it  shall  be  law&l  for 
the  said  ship,  &c.  in  this  voyage,  to  proceed  and  sail  to, 
and  touch  and  stay  at,  any  port  or  places  whatsoever, 
without  prejudice  to  this  insurance.  The  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy,  are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  as- 
surers are  contented  to  bear,  and  do  take  upon  us  in  this 
voyage ;  they  are  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter 
mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  de- 
tainments of  all  kings,  princes  and  people,  of  what  nation, 
condition,  or  quaUty  soever ;  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 
part  thereof  And  in  case  of  any  loss  or  misfortune,  it 
shall  be  lawful  to  the  assureds,  their  fiu^tors,  servants,  and 
assigns,  to  sue,  labour,  and  travel  for  (x),  in  and  about  the 
defence,  safeguard  and  recovery  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof,  without 

(«)  Ae  to  the  meaning  of  theie  wordi      S.  C,  in  Cam.  Scacc.,  2  B.  &  S.  266, 
•ee  Th€  Oreat  Indian  Peninsula  Railway      and  Booth  v,  Gair,  15  C.  B.,  N.  8.  291. 
Campanif  v.  Saunders,  1  B.  &  8.  41  ; 
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prejudice  to  this  insurance ;  to  the  charges  whereof  we  the 
assurers  will  contribute^  each  one  according  to  the  rate  and 
quantity  of  his  sum  herein  assured.  And  it  is  agreed  by 
us  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing 
or  poUcy  of  assurance  heretofore  made  in  Lombard  Street, 
or  in  the  Kojal  Exchange,  or  elsewhere  in  London.  And 
so  we  the  assurers  are  contented,  and  do  hereby  promise 
and  bind  ourselves,  each  one  for  his  own  part,  our  heirs, 
executors,  and  goods,  to  the  assureds,  their  executors,  ad- 
ministrators, and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due 
unto  us  for  this  assurance  by  the  assured,  at  and  after  the 
rate  of  .     In  witness  whereof,  we  the  assurers  have 

subscribed  our  names  and  sums  assured  in  London. 

N.B. — Com,  fish,  salt,  fiiiit,  flour,  and  seed  are  war- 
ranted firee  from  average,  unless  general,  or  the  ship  be 
stranded.  Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  average,  under  five  pounds  per  cent ; 
and  all  other  goods,  also  the  ship  and  freight  are  war- 
ranted free  from  average,  under  three  pounds  per  cent, 
unless  general,  or  the  ship  be  stranded. 
It  will  be  seen  that  the  essential  parts  of  the  contract  are  as 
follows : 

The  stamp ;  the  name  of  the  assured ;  the  ship  and  master ; 
the  subject-matter  of  insurance ;  the  voyage ;  the  perils  insured 
against ;  the  premium ;  the  memorandum ;  and  the  subscription. 
It  will  be  convenient  to  notice,  in  the  first  place,  the  question 
of  stamps,  and  then  to  deal  with  those  of  the  above  divisions 
which  relate  more  particularly  to  the  form  of  the  policy,  leaving 
the  others,  which  are  of  a  more  general  character,  to  be  con- 
sidered in  a  later  part  of  this  Chapter. 

Stamps.  The  statutes  at  present  in  force  which  relate  to  the  stamping 

of  marine  policies  are  the  35  Geo.  3,  c.  63,  and  the  7  &  8  Vict. 
c.  21.  The  latter  of  these  acts  regulates  the  amount  of  duty 
payable  (y). 

The  policy  must  be  stamped  before  it  is  executed  (2r),  and 
therefore  cannot  be  stamped  upon  payment  of  a  penalty  when 
it  is  given  in  evidence  (a).    All  persons,  whether  brokers,  under- 

(y)  See  the  icbedule  to  this  act,  post,  {z)  85  Geo.  S,  c.  68,  s.  14. 

Appendix,  p.  xix.  (a)  See  the  Com.   Law   Pfoc.  Act^ 
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writers^  or  others^  effecting  an  insurance  without  a  stamp^  are 
liable  to  a  penalty  of  1002.  (b) ;  and  in  such  cases  a  broker 
cannot  recover  his  fees.  Where  an  over-assurance  is  made 
upon  a  homeward  voyage^  the  Commissioners  of  Stamps  maj^ 
in  some  cases,  return  so  much  of  the  duty  as  has  been  paid 
on  the  excess  (c).  Both  of  the  above  acts  contain  exceptions 
enabling  the  officers  of  the  two  chartered  companies  to  make 
agreements  to  insure  upon  labels  or  slips  of  unstamped  paper, 
provided  thej  are  truly  dated,  and  a  stamped  policy  is  executed 
within  three  office  days  (d).  This  provision  does  not,  however, 
give  any  validity  to  these  documents,  nor  can  they  be  adverted 
to  in  order  to  explain  the  meaning  of  the  parties  (e). 

The  effect  under  the  Stamp  Acts  of  the  alteration  of  a  policy 
is  mentioned  below  (/). 

The  Legislature  has  provided  that  it  shall  not  be  lawful  to  The  name  of 
effect  a  policy  on  any  ship,  goods,  or  other  property,  unless  the  *  *  *** 
name  or  the  usual  style  and  firm  of  dealing  of  one  or  more  of 
the  persons  interested,  or  of  the  consignor  or  consignee  of  the 
property  insured,  or  of  the  person  residing  in  Great  Britain 
who  receives  the  order  for  effecting  the  policy,  or  of  the  person 
who  gives  the  order  to  the  agent  immediately  employed  to  effect 
it,  is  inserted  in  it(^).  This  enactment  has  met  with  a  liberal 
construction ;  and  it  has  been  held  that  a  policy  effected  in  the 
name  of  the  general  agents  of  the  consignor,  who  receive  a 
cargo  upon  the  refusal  of  the  consignee  to  accept  it,  is  valid ; 
and  that  if,  acting  upon  the  clear  intention  of  the  consignor, 
although  without  his  express  authority,  they  effect  an  insurance 
as  his  agents,  or  if  their  act  is  subsequently  ratified  by  their 
principal,  they  may  recover  on  the  policy  (A).     Nor  is  it  neces- 


1854,  17  &  18  Vict.  c.  125,  88.  28,  29, 
and  the  proyiso  at  the  conclusion  of  the 
latter  section. 

(6)  35  Geo.  8,  c.  6S,  m,  15,  16  and 
17.  By  these  sections  the  penalty  im- 
posed was  500/.,  but  it  is  reduced  to 
100/.  by  the  7  &  8  Vict.  c.  21,  s.  4.  See 
also  Roderick  ▼.  Hovil,  Z  Camp.  103. 
See  as  to  where  additional  stamps  may 
be  imposed  on  mutual  insurance  policies 
the  9  Geo.  4,  c.  49,  s.  1. 

(e)  35  Geo.  Z,  c.  dZ,  s.  10. 

(d)  Ih  s.  18,  and  7  &  8  Vict.  c.  21, 
S.4. 

(«)  See  the  judgment  in  PaitUon  ▼. 

M.P. 


MilU,  2  Bligh,  N.  S.  562. 

(/)  See  post,  ^,  340. 

(g)  28  Geo.  3,  c.  56.  An  earlier 
statute,  the  25  Geo.  3,  c.  44,  which  was 
repealed  by  this  act,  was  passed  to  pre- 
vent the  effecting  of  policies  in  blank, 
and  required  that  the  names  of  the  per- 
sons interested,  or  of  the  agent  who 
effected  the  policy,  should  be  inserted. 
See  Cox  ▼.  Parry,  1  T.  R.  464,  and  Pray 
V.  Edie,  ib.  313. 

(h)  Wolff  V.  HomeattU,  1  B.  &  P. 
316 ;  Lueena  ▼.  Craufurd,  8  B.  &  P.  75 ; 
2  N.  R.  269  ;  Stirling  ▼.  Faugkan,  1 1 
East,  619  ;  Rimth  y.  Thompson,  13  East, 
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sary  that  an  i^nt  effecting  the  policy  ahould  be  described  in  it 
as  such  (»). 

Where  a  broker  had  received  directions  from  the  owner  of 
goods  to  insure  them,  and  being  unable  to  do  so  caused  the  risk 
to  be  indorsed  upon  a  general  policy  which  had  been  previoualy 
effected  by  the  agents  of  the  broker,  in  their  own  names,  upon 
goods  ^^  to  be  valued  and  declared  as  interest  might  appear," 
and  this  indorsement  was  initialed  by  the  underwriter,  and  the 
goods  owner  was  informed  of  it,  it  was  held  that  the  policy 
not  having  been  made  by  the  goods  owner,  or  by  any  one 
authorized  on  his  behalf  at  the  time,  and  not  having  been 
ratified  by  him,  he  could  not  sue  upon  it  (A). 


The  ship  and 
master. 


There  is  no  express  regulation  in  this  country  which  requires 
that  the  name  of  the  vessel,  or  of  her  master,  shall  be  inserted 
in  the  policy ;  it  has  been  usual,  however,  to  insert  the  names, 
since  a  knowledge  of  them  is  often  material  for  the  estimation  c^ 
the  risk  to  be  insured.  A  policy  on  a  ship  **  called  the  American 
ship  President,  or  by  whatever  other  name  the  same  ship  should 
be  called,"  was  held  to  be  a  valid  policy  on  a  vessel  which  was 
an  American  ship,  and  of  which  the  real  name  was  *^  The  Presir- 
denV\l). 

The  validity  of  insurances  upon  *^  ship  or  ships"  has  long 
been  established ;  and  it  has  been  held  that  where  a  cargo  is  so 
insured,  and  several  vessels  are  employed  in  its  transportation, 
the  assured  may  apply  the  insurance  to  any  of  them  (m).  It  has 
been  doubted  whether  such  an  insurance  does  not  amount  to  a 
warranty  that  the  party  effecting  it  is  ignorant  of  the  name  of 
the  vessel ;  but  however  this  may  be,  it  is  clear  that  if  the  effect 
of  withholding  the  name  is  to  deprive  the  underwriter  of  any 


274 ;  Hagedom  y.  Olivertont  2  M.  &  S. 
485  ;  Barhw  v.  Leckiet  4  J.  B.  Moore, 
8;  and  see  Bellv*  Janson,  1  M.  &  S. 
201,  where  it  was  held  that  a  letter  di- 
recting assurance  could  not  be  con- 
sidered to  be  a  ratification  of  an  insur- 
ance which  had  been  actually  made  at 
the  time,  but  without  the  knowledge  of 
the  principal. 

(i)  De  FignUr  ▼.  Swanson,  1  B.  &  P. 
846,  note.  Where  the  persons  interested 
were  described  as  **  the  trustees  of 
Messrs.  K.  &  Co.,'*  it  was  held  that  this 
miffht  be  considered  to  be  their  usual 
style  and  firm  of  dealing.  Hibbert  y. 
Martin,  1  Camp.  588.  The  statute  does 
not  preyent  an  assured  from  recoyering 


against  persons  who  are  engaged  as 
partners  in  underwriting,  though  each 
has  signed  in  his  own  name  for  a  dis- 
tinct sum.  Brett  y.  Beckwith,  26  L.  J., 
Chan.  130. 

(Ar)  Watson  v,  Swann,  11  C.  B.,  N.  S. 
756.  The  Court  in  this  case  abstained 
from  expressing  any  opinion  as  to 
whether  an  action  could  not  haye  been 
maintained  by  the  broker  as  trustee  for 
his  principal. 

(I)  Le  Meeurier  y.  Faughan,  6  East, 
382,  and  Hall  y.  Molineaux,  cited  ib. 
385 ;  see  also  Clapham  y.  Cologan,  3 
Camp.  382. 

(m)  KewUy  y.  Ryan,  2  H.  Bl.  343 ; 
Henchman  y.  Q^y,  ib,  345,  note. 
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material  informatioii^  the  concealment  avoidfl  the  policy  (n). 
Where  an  insurance  is  on  cargo  it  will  extend,  although  the  ship 
in  named  in  the  policy,  to  any  other  ship  into  which  it  may  be 
properly  shifted  by  the  master  (o). 

After  naming  the  ship  and  appurtenances,  the  poUcy,  as  we 
have  seen,  mentions  the  master.  This  portion  of  the  policy  is 
so  simple,  and  the  liberty  given  by  it  to  the  assured  is  so  exten- 
sive, that  no  questions  have  arisen  out  of  it,  nor  does  it  call  for 
ftulher  notice. 

The  premium  is  the  amount  paid  by  the  assured  to  the  under-  The  premium, 
writer,  as  a  consideration  for  his  undertaking  the  risk.  The 
Stamp  Act,  35  Geo.  3,  c.  63,  s.  11,  requires  that  the  premium 
"  paid,  given  or  contracted  for  upon  the  insurance,"  should  be 
expressed  in  the  policy.  The  broker  is,  as  we  have  seen,  the 
persoi>  to  whom  the  underwriter  looks  for  its  payment  (p).  As 
between  the  assured  and  the  underwriter,  the  receipt  which  is 
always  inserted  in  the  policy  is  conclusive  evidence  of  the  re- 
ceipt of  the  premium  by  the  latter  (y) ;  except,  indeed,  in  the 
case  of  fraud  (r). 


The  Stamp  Act,  35  Geo.  3,  c.  63,  s.  11,  requires  also  that  Theiubtcrip- 
the  names  of  the  subscribers  and  underwriters,  and  sums  insured,  '^''°- 
should  be  expressed  or  specified  on  the  policy;  otherwise  it  is 
void.  It  is  not  necessary,  however,  that  a  policy  underwritten 
by  a  company  or  co-partnership  should  be  signed  by  every 
member ;  it*  is  sufficient  if  it  be  subscribed  in  the  name  of  the 
firm  (*). 

Any  material  alteration  in  a  policy,  as  in  any  other  contract,  Alteratioii  of 
mercantile   instrument,  or  deed,  even  although  made  by  a  J,on^fa**^"' 
stranger,  has  the  effect  of  making  it  void,  as  against  all  parties 
who  did  not  authorize  the  alteration  (^).     A  person,  therefore. 


law. 


(n)  Lynch  ▼.  Hamilton,  3  Taunt.  87, 
confirmed  on  error ;  Lynch  v.  Dun^ord, 
14  East,  494. 

(o)  Plantamour  v.  Staplet^  I  T.  R. 
611,  note.  See  of  transhipment  gene- 
rally  ante,  p.  281,  and  Oliverson  v. 
Brightnum,  8  Q.  B.  781. 

(p)  AfUe,  p.  384. 

(9)  Daliell  v.  Mair,  1  Camp.  682  ;  Dt 
Gaminde  ▼.  Pigmi,  4  Taunt.  246. 

(r)  Foy  V.  Bell,  3  Taunt  498 ;  aee 


also  Manor  y.  Simeon,  ib.  497. 

(s)  Reid  V.  Allan,  4  Ex.  S26t  Dow- 
dall  v.  Jllan,  19  L.  J.,  Q.  B.  41. 

(0  Matter  ▼.  Miller^  ^  T.  R.  820; 
S.  a,  I  Smith,  L.  C.  {5th  edit.)  776 ; 
Fairtte  v.  ChrutU,  7  Taunt.  416 ;  Camp- 
bell  ▼.  Christie,  2  SUrk.  64 ;  Forshaw  ▼. 
Chabert,  8  B.  &  B.  158;  Dawidttm  v. 
Cooper,  11  M.  &  W.  778;  S.  C,  18  M. 
&W.  848;  CroockewUy.Fkickir,\n. 
&  N.  898. 


z2 


340 


INSURANCE. 


who  desires  a  change  in  the  terms  of  the  policy  should  obtain 
the  concurrence  of  the  other  parties  to  it  before  the  insertion 
of  the  alteration.  A  material  alteration,  however,  made  by  the 
assured  cannot  be  set  up  by  him,  and  will  not  entitle  him  to 
claim  a  return  of  premium  (u).  An  alteration  which  is  imma- 
terial does  not  vacate  the  policy,  and  those  parties  who  did  not 
consent  to  it  remain  liable  on  the  original  contract  (o).  The 
most  usual  mode  of  making:  a  material  alteration  in  a  pohcy  is 
by  a  „.emorandum  on  the  back  of  it;  and  the  aignakJor 
initials  of  the  parties  are  commonly  appended.  If  the  alteration 
be  required  for  the  purpose  of  remedying  an  error,  a  Court  of 
Equity  will  effect  it  without  the  consent  of  the  parties  (ti?) ;  but 
the  intention  of  the  instrument  must  be  apparent  (:r). 


Under  stamp 
acts. 


The  35  Geo.  3,  c.  63,  s.  13,  enacts,  that  the  provisions  of  that 
act  shall  not  prevent  ^^  the  making  of  any  alteration  whioh  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance,  duly  stamped  as  aforesaid,  after  the  same  shall  have 
been  underwritten,"  or  render  necessary  "  any  additional  stamp 
duty  by  reason  of  such  alteration,  so  that  such  alteration  be 
made  before  notice  of  the  determination  of  the  risk  originally 
insured,  and  the  premium  or  consideration  originaUy  paid  or 
contracted  for  shall  exceed  the  rate  of  ten  shillings  per  cent,  on 
the  sum  insured,  and  so  that  the  thing  insured  shall  remain  the 
property  of  the  same  person  or  persons,  and  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed 
by  this  act,  and  so  that  no  additional  or  further  sum  shall  be 
insured  by  reason  or  means  of  such  alteration."  This  provision 
has  received  a  liberal  construction  (y).  A  mistake  made  in  the 
ship's  name  may  be  rectified  {z) ;  the  time  of  sailing  may  be 
altered  or  extended  (a) ;  and  a  change  of  destination  may  be 
inserted,  if  made  before  notice  of  the  determination  of  the 
risk(&).  But  where  an  insurance  made  upon  ^^the  ship  and 
outfit"  was  afterwards  altered  by  consent,  by  substituting  the 


(«)  Langhom  T.  Cologan,  4  Taunt 
dSO. 

(o)  Sanderson  ▼.  M*Cullomt  4  J.  B. 
Moore,  5 ;  Sanderson  v.  Symondtf  1  B.  & 
B.  426. 

(w)  Motteux  V.  London  Asturance 
Company,  1  Atk.  545. 

(x)  Henkle  v.  Royal  Exchange  Jtsur- 
ance  Company,  1  Ves.  817. 

(y)  See  Brochelbank  v.  Sugrue,  1  B.  & 


Ad.  8S. 

(s)  Robinson  V.  Touray,  3  Camp.  158  ; 
1  M.  &  S.  217  ;  see  CoU  ▼.  Parkin,  12 
East,  471. 

(a)  Kensington  ▼.  Inglie,  8  East,  273 ; 
Hubliard  v.  Jackson,  4TaunL  169;  Weir 
T.  Aberdeen,  2  B.  &  A.  820 ;  RidsdaU 
V.  Shedden,  4i  Camp.  107. 

(b)  Ranutrom  ▼.  Bell,  5  M.&  S.  267; 
Brockelbank  y.  Sugrue,  ubi  supra. 
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words  "  the  ship  and  goods^"  it  was  held  that  a  new  stamp  was 
necessary  (c).  Where,  however,  a  policy  was  effected,  by  mis- 
take, on  the  goods  instead  of  on  the  ship,  and  the  parties  never 
intended  to  enter  into  the  contract  in  its  original  form,  it  was 
held  that  an  alteration  making  the  terms  of  the  contract  agree 
with  the  real  intention  of  the  parties  did  not  render  a  new  stamp 
requisite  (d).  A  policy  cannot  be  altered  so  as  to  bring  it  within 
a  class  requiring  a  higher  duty  (e). 

Where  the  alteration  renders  a  new  stamp  necessary  the  par- 
ties cannot  recover  upon  the  policy  in  its  original  state ;  since 
the  alteration,  although  ineffectual  to  form  a  new  agreement, 
proves  an  intention  to  abandon  the  former  contract  (/). 

Where  there  is  no  complete  delivery  of  a  policy  under  seal 
to  the  assured,  the  insurers  are  not  liable  on  it(^). 

A  policy  of  insurance  is  considered  as  a  contract  uberrimtB  Construction  of 
fideif  and  always  receives  a  liberal  construction  for  the  benefit  ^  ^^^ 
of  trade,  and  for  the  assured  (A).  The  same  rule  of  construc- 
tion applies,  however,  to  it  as  to  all  other  instruments,  namely, 
that  it  is  to  be  construed  according  to  its  sense  and  meaning, 
as  collected  in  the  first  place  fi:om  the  terms  used  in  it,  which 
terms  are  themselves  to  be  understood  in  their  plain,  ordinary 
and  popular  sense,  unless  they  have  generally  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade,  or  the  like, 
acquired  a  peculiar  sense  distinct  fi:om  the  popular  sense  of  the 
same  words;  or  unless  the  context  evidently  points  out  that 
they  must  in  the  particular  instance,  and  in  order  to  effectuate 
the  immediate  intentions  of  the  parties  to  that  contract,  be 
understood  in  some  other  special  and  peculiar  sense  (i).  Where, 
therefore,  the  policy  is  ambiguous  in  its  terms,  or  contains 
nothing  which  expressly  rebuts  the  construction,  it  will  be 
imderstood  as  referring  to  what  is  usually  done  by  such  a  ship. 


(c)  ma  V.  Potter,  8  East,  873. 

(d)  Satotell  v.  Lwdon,  5  Taunt  899. 
(«)  See  the  judgment  of  Lord  Ten. 

terden  in  Brockelbank  v.  Sugrue,  1  B. 
&  Ad.  88. 

(/)  French  ▼.  Patten,  1  Camp.  721  ; 
iS^  C,  9  East,  851. 

(g)  Xenot  V.  Wickham,  13  C.  B..  N.S. 
881 ;  S,  a,  in  Cam.  Scacc,  14  C.  B., 
N.  S.  435.  In  this  case  the  policy  had 
been  actually  executed  by  the  directors 
of  the  company,  but  had  been  retained 


by  them  in  their  possession,  and  there 
was  a  difference  of  opinion  between  the 
judges  in  the  Exchequer  Chamber,  as  to 
whether,  looking  at  the  course  of  busi- 
ness, the  policy  had,  in  fact,  been  de- 
livered or  not. 

(A)  2  W.  Saund.  200,  n.(l)  ;  and  the 
judgment  of  Buller,  J.,  in  fFo{jf  v.  Horn- 
cattU,  1  B.  &  P.  322. 

(t)  Per  Lord  EUenborough  in  Roberts 
▼.  French,  4  East,  135 ;  see  also  TVm- 
man  ▼.  Loder,  11  A.  &  E.  589. 
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with  such  a  cargo^  on  such  a  voyage  (J) ;  for  it  is  presumed  that 
eyery  underwriter  is  acquainted  with  the  practice  of  the  trade 
in  which  he  insures  (A).  Thus,  evidence  was  held  to  be  properly 
received  of  a  custom  that,  under  the  usual  form  of  policy,  tmder- 
writers  are  not  liable  for  general  average  in  respect  of  the 
jettison  of  goods  stowed  on  deck(/). 

If  the  usage  is  general,  the  policy  is  governed  by  it,  although 
the  trade  which  it  affects  is  of  recent  origin  (m).  As,  however, 
evidence  of  usage  is  admissible  only  upon  the  ground  that  the 
parties  contracting  are  presumed  to  have  been  aware  of  its 
existence,  and  consequently  to  have  entered  into  the  policy 
subject  to  its  effect,  the  usage  must  be  general,  either  to  all 
trades,  or  to  the  particular  trade  in  respect  of  which  the  in- 
surance is  made.  An  usage,  therefore,  at  Lloyd's  is  not  binding 
upon  an  assured  when  it  is  not  known  to  him,  although  his 
broker  may  have  been  aware  of  it  (n).  If  the  terms  of  a  poUcy 
are  plain  and  unambiguous,  evidence  of  an  usage  which  would 
contradict  instead  of  explaining  them  is  inadmissible.  Thus, 
where  a  policy  on  a  ship  was  in  the  usual  form,  including 
'*  boats,"  evidence  of  an  usage  not  to  pay  upon  a  loss  of  boats 
alung  outside  upon  the  quarters  of  the  vessel  was  excluded  (o). 
So,  where  a  policy  stated  that  the  insurance  on  the  ship  should 
continue  until  she  was  moored  twenty-four  hours,  and  on  the 
goods  till  safely  landed,  it  was  held  that  evidence  of  an  usage 
that  the  risk  on  the  goods  as  well  as  on  the  ship  expired  in 
twenty-four  hours  was  not  admissible  (p). 


{J)  See  the  judgment  of  Lord  Mans- 
field in  Pelly  v.  The  Royal  Exchange 
Atiuranee  Company,  1  Burr.  350.  In  a 
recent  case  it  was  held,  that  the  con- 
struction of  a  policy  could  not  be  varied 
by  a  correspondence  between  the  as- 
sured and  their  agents  who  effected  the 
insurance,  which  was  not  referred  to  in 
the  policy,  but  of  which  the  under- 
writers had  notice,  Halhead  v.  Young,  6 
£.  &  B.  812. 

(Ar)  See  per  Lord  Mansfield  in  Noble 
▼.  Kennoway,  2  Doug.  512;  see  also 
Letheulier's  Case,  2  Salk.  443  ;  Salvador 
V.  Hopkins,  3  Burr.  1707  ;  Grant  v.  Pax- 
ton,  1  Taunt.  463  ;  Robertson  v.  Clarke, 
1  Bing.  445 ;  Vallance  v.  Dewar,  1 
Camp.  503,  and  the  cases  cited  i6.  505, 
note ;  Chaurand  ▼.  Jngerstein,  Peake, 
43 ;  Gould  v.  Oliver,  4  Bing.  N.  C.  134  ; 
Milward  v.  Hibbert,  3  Q.  B.  120 ;  LetoU 
V.  Marshall,  7  M.  &  Gr.  729 ;  and  ante, 
p.  281. 


(/)  Miller  v.  Tetherington,  6  H.  &  N. 
278 ;  S.  C,  in  Cam.  Scacc.,  7  H.  &  N. 
954. 

(m)  Noble  ▼.  Kennoway,  ubi  supra. 

(n)  Gabay  t.  Lloyd,  3  B.  &  C.  798  ; 
Bartlett  v.  Pentland,  10  B.  &  C.  760; 
Scott  V.  Irving,  1  B.  &  Ad.  605;  Stewart 
V.  Aberdein,  4  M.  &  W.  21 1 ;  Mackintosh 
V.  Marshall,  11  M.  &  W.  116 ;  Partridge 
V.  Bank  of  England,  9  Q.  B.  396  ;  the 
judgment  of  Parke,  B.,  in  Bayliffe  v. 
Butterworth,  1  Ex.  428  ;  and  Sweeting  v. 
Pearee,  7  C.  B.,  N.  8.  449;  S.  C,  in 
Cam.  Scacc,  9  C.  B.,  N.  S.  534. 

(o)  Blackett  ▼.  The  Royal  Exchange 
Assurance  Company,  2  C.  &  J.  244; 
Crqfts  V.  Marshall,  7  C.  fr  P.  597  ;  see 
also  Hall  v.  Janson,  4  E.  &  B.  500; 
Ross  ▼.  Thwaite,  Backhouse  ▼.  Ripley, 
cited  in  Park  on  Insurance. 

(p)  Parkinson  T.  Collier^  Park  on 
Insurance. 
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Parol  evidence  may  be  resorted  to  for  the  purpose  of  explain- 
ing words  which,  being  technical  or  local,  have  acquired  a 
peculiar  meaning ;  as,  for  instance,  words  relating  to  the  articles 
of  commerce  which  form  the  cargo  (9),  or  to  the  port  (r),  sea  (*), 
or  country  to  which  the  ship  is  bound  (t). 

If,  as  is  usually  the  case,  part  of  the  policy  is  printed  and  part 
written,  it  has  been  held  that  the  words  superadded  in  writing 
are  entitled  to  have  a  greater  weight  attributed  to  them  than 
the  printed  words;  inasmuch  as  the  written  words  are  con- 
sidered as  more  immediately  the  language  of  the  parties  (ti). 


Thirdly,  with  respect  to  aperif  and  valued  policies,  and  voyage,  Open,  and 


time,  and  mixed  policies. 

A  policy  may  be  either  open  or  valued.  In  the  former  the 
value  of  the  subject-matter  of  the  insurance  is  not  stated  in  the 
poUcy,  and  must  be  proved  after  a  loss.  In  the  latter,  to  pre- 
vent the  necessity  of  proving  the  actual  value  in  the  event  of  a 
loss,  a  value  agreed  upon  by  the  parties  is  mentioned  in  the 
policy,  and  is  conclusive  between  them  in  case  of  loss  (v).  A 
valued  policy  contains  a  clause  to  the  following  effect :  "  The 
said  ship,  ^c,  goods  and  merchandize,  ^c,  for  so  much  as  con- 
cerns the  assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy,  are  and  shall  be  valued  at  £  ."  If  the  amount 
of  the  valuation  is  not  inserted  in  the  policy,  but  is  stated 
to  be  as  thereafter  may  be  declared,  and  no  declaration  is  made 
before  a  loss,  the  policy  is  not  void,  but  is  treated  as  an  open 
poUcy(w). 

Where  the  policy  is  valued,  the  insured,  notwithstanding  the 
19  Geo.  2,  c.  37  (x),  is  entitled  to  recover  the  whole  valuation, 
although  it  exceeds  his  interest  (y ).    If,  however,  it  appears  that 


VALUED  POLI- 
CIES. 


(q)  Scott  Y.  BourdUlon,  2  N.  R.  218 ; 
Mason  v.  Skurray,  Park  on  Ins.  191. 

(r)  CotutabU  T.  Noble,  2  Taunt.  403 ; 
Payne  v.  Hutehin»o%f  ib,  405,  note. 

<«)  Brown  ▼.  TayUur,  4  A.  &  E.  241 ; 
Uhde  Y.  Wait^s,  8  Camp.  16. 

(!)  Mo9on  Y.  Jtkins,  8  Camp.  200; 
Robertson  y.  Clarke,  1  Bing.  445 ;  see 
also  Parr  v.  Anderson,  6  East,  207  ; 
Robertson  v.  Jaekson,  2  C.  B.  412,  and 
mnte,  p.  281. 

(at)  See  the  judgfment  of  Lord  Ellen- 
borough  in  Robertson  y.  French,  4  East, 
186;  hlao  Aisager  v.  The  St,  Kathmrine 
Dock  Company,  14  M.  fr  W.794.  Where 
a  policy  is  set  out  upon  the  record,  and 


comes  in  this  form  before  the  Court,  no 
argument  can  be  rested  on  this  distinc- 
tion, unless  it  is  averred  on  the  record 
that  the  difference  exists.  See  the 
judgment  of  Parke,  B.,in  the  last- men- 
tioned case. 

(v)  See  the  judgment  of  Lord  Ellen- 
borough  in  Forbes  v.  AspindU,  13  East, 
826. 

(w)  Craufurd  v.  Hunter,  8  T.  R.  15, 
note;  Harmon  v.  Kingston,  3  Camp. 
150. 

(x)  Ante,  p.  838. 

(y)  Lewis  v.  Rsiekor,  2  Burr.  1167 ; 
Shawe  v.  Felton,  2  East,  114. 
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the  valuation  has  been  adopted  as  a  mere  cover  to  a  wager  (z), 
or  that  the  value  has  been  fraudulently  misrepresented  (a), 
the  policy  is  void,  and  the  insurer  cannot  recover  even  to  the 
extent  of  his  actual  interest.  Another  effect  of  a  policy  being 
valued  is  that,  in  cases  of  constructive  total  loss,  the  assured 
may  obtain  in  some  events  more  than  a  compensation  for  his 
actual  loss  (ft). 

The  general  rule  is,  that  where  there  are  several  insurances 
upon  the  same  vessel,  the  valuation  is  conclusive  only  between 
the  assured  and  the  underwriters  of  that  policy  which  contains 
the  valuation.     It  is  not  enough  for  the  underwriters  on  one  of 
the  other  policies  to  show  that  the  assured  has  received  from 
another  quarter  the  sum  fixed  by  this  valuation,  unless  this 
amounts  to  a  real  indemnity  (c).     Where,  however,  an  owner 
effects  two  insurances,  declaring  the  same  value  in  each,  he  is 
bound  by  this  sum,  and  cannot  recover  more  on  the  two  policies 
than  the  sum  mentioned,  although  the  real  value  of  the  vessel 
is  more  {d).     And  in  a  recent  case  it  has  been  considered  by 
the  Court  of  Exchequer  that  where  there  are  several  valued 
policies  on  the  same  ship  at  different  values,  and  the  assured 
has,  on  a  total  loss,  received  imder  some  of  the  policies  part  of 
the  sums  insured,  he  cannot,  in  an  action  upon  another  of  the 
policies,  recover  more  than  the  difference  between  the  value 
mentioned  in  that  policy  and  the  sums  he  has  actually  received 
from  the  other  insurers  («). 

If  the  loss  is  only  partial,  the  value  in  the  policy  must  still 
be  looked  to  as  the  basis  of  the  calculation  (/).  This  mode  of 
valuation  cannot,  however,  be  applied  to  all  cases  of  partial 
loss  under  poUcies  which  are,  in  form,  valued.  Thus,  where  a 
ship  was  to  proceed  to  the  coast  of  Africa  on  a  barter  voyage, 
and  to  bring  back  a  cargo,  and  an  insurance  was  effected 


(«)  See  per  Lord  Mansfield  in  Lewit 
T.  Rueker,  2  Burr.  1171. 

(a)  Haigh  v,  De  la  Cour,  8  Camp. 
319. 

(b)  Allen  v.  Sugrue,  8  B.  &  C.  561 ; 
Young  y.  Turing,  2  M.  &  G.  593 ;  Man- 
ning V.  Irving^  1  C.  B.  168 ;  &  C.  in 
error,  2  C.  B.  784 ;  6  C.  B.  391. 

(e)  Bou^ld  V.  Barnes,  4  Camp.  228. 

(d)  Irving  V.  Richardson,  1  M.  &  Rob. 
153. 
.  (e)  Bruce  y.  Jones,  1  H.  &  C.  769. 

(/)  Leuris  y.  Bueker,  2  Burr.  1171  ; 
see  also  the  judgment  of  Lord  Ellen- 


borough  in  Forbes  v.  AsjpinaU,  13  East, 
327 ;  and  in  Bou^ld  y.  Barnes,  ubi 
supra  ;  also  Bickman  y.  Carstairs,  5  B. 
&  Ad.  651.  A  contrary  opinion  ob- 
tained at  one  time,  and  it  was  argued 
that  if  the  loss  was  only  partial,  the 
yalue  must  be  proyed  as  in  an  open 
policy.  This  rule  appears  to  haye  been 
founded  upon  a  dictum  of  Lee,  C.  J., 
cited  in  Shawe  y.  Felton,  2  East,  US, 
and  is  adopted  in  Park  on  Ins.  165. 
An  able  and  elaborate  refutation  of  this 
doctrine  will  be  found  in  1  Amould  on 
Ins.  357  (2nd  edit). 
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covering  both  cargoes  at  a  value  named,,  and  the  ship  was 
totaDj  lost  before  she  took  in  any  homeward  cargo,  with  two- 
thirds  of  the  outward  cargo  on  board,  it  was  held  that  the 
valuation  mentioned  in  the  poUcy  applied  substantially  to  a  full 
cargo,  and  entitled  the  assured  to  the  value  named,  only  in  the 
event  of  the  loss  of  a  substantially  ftdl  cargo,  and  to  an  indem- 
nity, in  case  of  any  partial  loss,  not  exceeding  that  sum ;  and  as 
the  value  of  the  whole  intended  cargo  was,  under  the  circum- 
stances, unknown,  the  Court  was  of  opinion  that  the  ordinary 
mode  of  estimating  a  partial  loss  under  a  valued  policy  could 
not  be  adopted,  but  that  the  claim  must  be  dealt  with  as  if  it 
were  a  claim  to  an  ordinary  indemnity  under  an  open  policy 
underwritten  for  the  sum  mentioned  as  the  value  of  the  whole 
cargo  (^). 

An  insurance  may  be  effected  either  for  a  voyage,  or  for  a  Votaob, 
number  of  voyages,  in  either  of  which  cases  the  policy  is  called  ",|[|j,  p"f 
a  voyage  poKcy ;  or  the  insurance  may  be  for  a  particular  period,  licibs. 
irrespective  of  the  voyage  or  voyages  upon  which  the  vessel 
may  be  engaged  during  that  period,  and  the  policy  is  then  called 
a  time  policy.     In  other  countries  the  length  of  tibe  time  for 
which  a  ship  may  be  insured  is  not  limited,  but  in  England  time 
poUcies  made  for  a  longer  period  than  one  year  are,  by  statute, 
void  ab  initio  (A). 

In  addition  to  the  two  last-mentioned  kinds  of  policy  tibere 
is  a  third,  which  is  usually  called  a  mixed  policy;  as,  for  in- 
stance, where  a  ship  is  insured  ^^fix)m  A.  to  fi.  for  a  year.'* 
This  is  in  effect  a  time  policy  with  the  voyage  specified,  and 
runs  for  the  whole  period  insured,  irrespectively  of  the  comple- 
tion or  non-completion  of  the  voyage.  A  policy  of  this  de- 
scription does  not  attach,  unless  the  ship  sails  upon  the  voyage 
named  {%) ;  but  although  the  insurance  is  limited  to  commence 
at  a  certain  time,  it  is  not  necessary  that  the  ship  should  be 
then  in  the  port  specified  as  the  terminus  a  quo  (A).  Where  a 
poUcy  was  effected  on  goods  to  the  value  of  12,0002.,  in  canal 
boats  plying  between  London  and  Birmingham  for  twelve 
months,   and  the  claim  on  the  policy  was  warranted  not  to 

{g)  Tobin  V.  Hmford,  18  C.  B.,  N.  S.  (k)  lb. ;  see  also  MarHny.fUhing In- 

791.  nrance  Compamy,  20  Ptfkering  (Ameri- 

{k)  85  Geo.  8,  c  68,  s.  12.  can)  Rep.  389,  cited  in  Phillips  on  Ins., 

(i)  Way  V.  Modigliani,  2  T.  R.  80.  Chap.  11,  s.  1. 
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exceed  a  certain  sum  per  cent.,  and  it  was  stipulated  that  a 
given  amount  only  was  to  be  covered  by  the  policy  in  any  one 
boat,  or  any  one  trip,  it  was  held  that  this  was  a  continuing 
insurance,  and  applied  to  successive  cargoes  carried  within  the 
year,  although  goods  exceeding  12,000/.  in  value  had  been 
carried  (Z). 


Re-iniuk- 

ANCE  AND 
DOUBLE  I]f< 
SUKANCB. 


Fourthly,  as  to  re-insurance  and  dcmble  insurance.  Re- 
insurance is  where  an  underwriter  procures  the  sum  which  he 
has  insured  to  be  insiured  again  to  him  by  another  underwriter. 
This  is  allowed  in  all  cases  by  the  law  of  France,  and  of  the  other 
maritime  countries  of  Europe  (  m ),  and  also  in  America  (n) ;  but,  by 
the  law  of  England,  the  right  to  re-insure  is  limited  by  statute 
to  cases  in.  which  the  insurer  is  insolvent,  becomes  bankrupt,  or 
dies.  In  the  two  former  cases  the  underwriter  himself,  and  in 
the  latter  his  executors,  may  insure  to  the  amount  for  which  he 
insured,  provided  it  is  expressed  in  the  policy  to  be  a  re-insur- 
ance (o).  This  provision  applies  to  all  insurances  made  in  this 
country,  whether  on  British  or  foreign  ships  (p).  A  mere  parol 
transfer,  however,  of  liability  by  one  underwriter  to  another  at  a 
higher  premium,  in  order  to  assign  the  intended  benefit,  is  not 
prohibited  by  the  statute  {q). 

Double  insurance  takes  place  when  the  same  interest  and  the 
same  risk  is  insured  twice;  a  second  insurance  being  often 
necessary  where  the  precise  value  of  the  interest  is  not  at  first 
known.  But  if  it  appears,  when  the  value  of  the  interest 
becomes  known,  that  there  has  been  an  over-insurance ;  that  is 
to  say,  that  the  sum  of  the  two  or  more  insurances  exceeds  the 
interest  of  the  assured,  the  excess  cannot  be  recovered ;  for  the 
insurance  is,  to  this  extent,  an  infiingement  of  the  rule  against 
wagering  poUcies.  But  although  the  assured  is  not  entitled  to 
be  satisfied  twice,  yet  he  may  proceed  upon  whichever  of  the 
policies  he  chooses,  and  may  recover  from  one  set  of  under- 
writers the  whole  sum  insured,  leaving  the  latter  to  sue  the 


(0  Crowley  ▼.  Cohgn,  3  B.  &  Ad.  478. 

(m)  See  8  Kent  Comra.  279 ;  Arnould 
on  Ins.  840,  note  (c),  (2nd  edit). 

(n)  Kent  Comm.i  uhi  tupra  ;  Phillips 
on  Ins.,  Chap.  3,  s.  18. 

(o)  19  Geo.  2,  c.  37,  s.  4.  By  the 
Bankrupt  Aet,  12  &  13  Vict  c.  106,  s. 
174,  the  assured  may  prove  against  a 
bankrupt  underwriter,  and  receive  divi- 
dends with  the  other  creditors  as  if  the 


loss  had  happened  before  the  fiat  or  pe- 
tition, and  the  person  effecting  the  policy 
may  make  such  proof  if  the  party  inte- 
rested is  abroad. 

(p)  Andree  v.  Fletcher,  2  T.  R.  161. 

(q)  Delver  v.  Barnes,  1  Taunt  48. 
The  point  was  not  expressly  decided  in 
this  case,  but  it  does  not  appear  to  be 
doubtful. 
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other  underwriters  for  contribution  (r).  We  have  already  seen 
that  where  one  only  of  several  policies  is  valued,  the  assured  is 
not  bound  in  the  others  by  the  value  named  (s).  The  extent 
to  which  the  underwriters  are  liable  to  return  the  premium 
where  there  is  an  over-insurance  will  be  mentioned  at  the  con- 
clusion of  this  Chapter.  In  these  cases  payment  by  one  of 
the  insurers  operates  as  a  satis&ction  by  both  {t). 


Fifthly,  as  to  the  guhject-matter  of  insurance.     An  insurance  Subject- 
may  be  effected  upon  die  ship  or  goods,  or  upon  both ;  in  the  J'^^gu^ANcL 
latter  ciase  the  subject-matter  is  usually   described  by  these  gj^.    j^c.,and 
words :  ^^  any  kind  of  goods  and  merchandizes,  and  also  upon  goods, 
the  body,  tackle,  apparel,  ordnance,  mimition,  artillery,  boat 
and  other  furniture,  of  and  in  the  good  ship  or  vessel,  called 
the ." 


An  insurance  may  also  be  effected  upon  profits  expected  to  Propu. 
accrue  from  the  cargo,  and  in  such  cases  it  is  sufficient  to  use 
the  word  *' profits"  generally,  without  fiirther  specifying  what 
they  may  be  («).  They  may  be  insured  either  by  a  valued  (»)  or 
an  open  policy  (x\  The  assured  must,  however,  show  that  he 
has  an  insurable  interest  (y),  which  had  attached  at  the  time  of 
the  loss  {z);  and  that  but  for  the  loss  which  intervened,  profits 
would  have  been  realized  (a).  Where  a  consignor  had  pur- 
chased rice  by  a  binding  contract,  and  by  a  similar  contract  had 
resold  it  at  a  profit,  and  the  vessel  which  was  to  carry  it  to  the 


(r)  Newhy  ▼.  Reed,  I  W.  Bl.  416. 
The  ruling  of  Lord  Mansfield  in  this 
case  is  ■  now  always  acted  on  in  this 
country.  2  Park  on  Ins.  423  ;  1  Arnould 
on  Ins.  346  (2nd  ed.).  A  custom  was, 
however,  once  proved  to  the  contrary. 
See  The  ^icom,  Company  v.  Bull,  1 
Show.  182.  The  French  rule  is,  that  if 
the  policies  are  made  without  fraud,  and 
the  first  covers  the  whole  value,  it  bears 
the  whole  loss,  and  the  subsequent  in- 
surers are  freed  from  liability  on  return- 
ing the  premium,  minus  one-half  per 
cent.  Code  de  Comm.,  Art  369.  The 
convenience  of  some  definite  rule  is  so 
great,  that  in  America  the  policy  often 
contains  a  clause,  providing  that,  if  the 
assured  shall  have  made  any  prior  as- 
surance, the  subsequent  assurers  shall 
be  answerable  only  for  any  deficiency 
not  covered  by  it.  See  3  Kent  Comm. 
282;  Phillips  on  Ins.,  Chap.  14,  s.  3. 


(f)  Jntet  p.  344. 

(n 


Morgan  v.  Price,  4  Ex.  615. 

(«)  Eyre  v.  Glover,  3  Camp.  276;  16 
East,  218.  Such  an  insurance  is  within 
the  operation  of  the  19  Geo.  2,  c.  37 ; 
see  Smiih  v.  Reynolds,  1  H.  &  N.  221. 

(v)  Grant  v.  Parkinson,  Park  on  Ins. 
402 ;  Henrieksen  v.  Margetson,  2  East, 
549,  note ;  Barclay  v.  Cousins,  ib,  544. 
See  the  judgment  of  Lawrence,  J.,  in 
this  case  as  to  the  foreign  law  on  this 
subject. 

(x)  Eyre  v.  Glover ,  2  Camp.  276. 

(y)  Stockdale  v.  Dunlop,  6  M.  &  W. 
224. 

(t)  Knox  V.  Wood,  1  Camp«  543. 

(a)  Hodgson  v.  Glover,  6  East,  316. 
In  the  American  Courts  proof  that 
profits  would  have  arisen  on  the  voyage, 
IS  not  required  if  the  cargo  has  been 
lost,  The  Patapsco  Insurance  Company  v. 
Coulias,  3  Peters  (Amer.),  222. 
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second  vendee  had  been  chartered^  it  was  held  that  the  con- 
signor had  an  insurable  interest  in  such  profit,  although  a  por- 
tion only  of  the  rice  had  been  shipped,  and  actually  lost  (&).  As, 
however,  the  policy  in  this  case  limited  the  inception  of  the 
risk  to  '^  fix)m  and  immediately  following  the  loading"  of  the 
goods,  it  was  held  that  the  insurance  applied  only  to  profits 
arising  from  the  rice  actually  put  on  board ;  and  further,  that 
even  if  the  policy  did  attach  to  the  profit  of  that  portion  of 
the  rice  which  was  left  on  shore,  it  only  covered  losses  occa- 
sioned directly  by  perils  of  the  sea,  and  not  such  as  arose  from 
the  insurer  being  prevented,  in  consequence  of  the  retardation 
of  the  voyage,  from  completing  his  contract  of  resale  (c).  Where 
profits  were  insured  by  a  policy  on  goods  "beginning  the 
adventure  upon  the  said  goods  and  merchandizes  from  the 
loading  thereof  on  board  the  said  ship,"  and  the  ship  was  lost 
before  she  reached  the  port  at  which  the  cargo  was  ready  to  be 
shipped,  it  was  held  that  the  policy  never  attached,  and  that  the 
owner  of  the  cargo  could  not  recover  under  it  for  the  delay  in 
the  shipment  of  the  cargo  and  consequent  loss  of  profits  {d). 


Freight 


Freight,  or  the  profit  earned  by  the  shipowner  in  the  ciuriage 
of  goods  on  board  his  ship(«),  whether  arising  from  a  charter- 
party  or  the  earnings  of  a  general  ship,  may  be  insured  either 
for  the  whole  or  a  portion  of  the  voyage ;  and  this  may  be  done 
by  a  time  policy,  though  the  freight  is  not  to  be  earned  till  after 
the  time  expires.  It  must,  however,  be  insured  eo  nomine,  and 
is  not  covered  by  a  policy  on  goods  (/).  Where  an  owner 
carries  his  own  goods  in  his  ship,  the  interest  which  he  has  by 
reason  of  his  saving  the  amoimt  he  would  have  been  obliged  to 
pay  for  their  carriage  had  not  the  ship  been  his  own  is  covered 
by  a  policy  on  freight  (g). 

Freight  paid  before  or  during  the  voyage  may  also  be  insured 


(&)  WSwiney  v.  The  Royal  Exchange 
Aeturance  Company 1 14  Q.  B.  634. 

(c)  The  Royal  Exchange  '  Assurance 
Company  ▼.  M*Swineyt  in  Cam.  Scacc, 
14  Q.  B.  646,  overruling  on  this  point 
the  judgment  of  the  Court  below.  See 
also  Chope  ▼.  Reynolds,  6  C.  B.,  N.  S. 
642,  in  which  case  the  goods  arrived 
without  damage,  but  by  a  vessel  into 
which  they  had  been  transhipped. 

(d)  Halhead  v.  Young,  6  £.  &  B.  812. 
(«)   See  per  Lord  Ellenborough   in 


Forbes  v.  Aspinall,  18  East,  825,  and 
ante,  p.  268. 

( / )  Michael  ▼.  OiUespy,  2  C.  B.,  N.  S. 
627;  Lucena  v.  Cra^furd,  2  N.  R.  815. 
For  instances  of  insurances  on  passage 
money  subject  to  the  provisions  of  the 
Passengers  Act,  1852,  see  Gibson  v. 
Bradford,  4  E.  &  B.  586  ;  and  WiUU  v. 
Cooke,  5  E.  &  B.  641. 

{g)  Flint  V.  FUmyng,  1  B.  &  Ad.  45  ; 
Devaux  v.  Janson,  5  B.  &  C.  519. 
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as  freight  advanced  or  money  advanced  on  account  of  freight  (A). 
So  the  interest  of  persons  who  have  disbursed  money  for  the  use 
of  the  ship  abroad^  and  taken  in  respect  of  their  advances  a  bill 
of  the  captain's  drawn  against  freight^  may  be  insured  as  an 
advance  on  account  of  freight  (i). 

In  accordance  with  the  rule  already  mentioned  {k)y  the  as- 
sured, in  order  to  recover  upon  the  policy,  must  show  that  at 
the  time  of  the  loss  he  had  an  insurable  interest  in  the  freight. 
There  is  in  practice,  although  not  in  principle,  a  material  dis- 
tinction on  this  head  between  the  freight  which  accrues  under 
a  charter-party  and  that  which  may  be  earned  by  a  general 
ship.  In  the  former  case  the  policy  attaches  as  soon  as  the  ship 
has  sailed  under  the  charter-party,  for  thereupon  an  inchoate 
right  to  freight  arises,  although  no  portion  of  the  cargo  may 
have  been  taken  on  board  (/).  In  the  case,  however,  of  a  general 
ship  the  policy  does  not  usually  attach  until  the  goods  are  actu- 
aUy  shipped  (m),  or  at  least  until  part  of  the  goods  is  on  board, 
and  the  residue  is  ready  to  be  shipped  (n) ;  nor  unless  a  binding 
contract  has  been  entered  into  for  the  loading  of  the  goods  (o), 
and  the  vessel  was  in  a  condition  to  receive  them  (p).  Where 
the  owner  of  a  ship  bought  a  cargo  which  was  seven  miles  from 
the  port,  but  ready  to  be  sent  on  board,  and  the  ship,  after  being 
ready  to  receive  the  cargo,  was  lost  in  an  endeavour  to  get  her 
out  of  dock,  it  was  held  that  a  policy  on  freight  attached  {q). 
And  where  an  owner  having  contracted  to  carry  passengers,  and 
to  make  alterations  in  his  ship  for  their  convenience,  had  shipped 
water  for  them,  and  commenced  the  alterations,  it  was  held  that 
this  was  an  inception  of  the  risk  (r). 

If  the  ship  have  part  only  of  her  cargo  on  board  at  the  time 
of  the  loss,  the  owner  can  recover  in  respect  of  that  part,  even 
although  the  insurance  be  by  a  valued  policy  {$). 

Where  a  policy  is  on  freight  advanced  in  respect  of  the  whole 


(A)  Ellis  V.  Lqfime,  8  Ex.  546 ;  Hall 
▼.  Janton,  4  E.  &  B.  500.  See  also  pott, 
p.  850. 

(J)  WiUom  ▼.  Martin,  11  Ex.  684. 

(Ar)  Jnte,^,SSS. 

(l)  Thomjuon  v.  Tajflor,  6  T.  R.  478; 
Jtttff  ▼.  Lindo,  1  N.  R.  286  {  HomeattU 
▼.  Suarty  7  Eait,  400 ;  Daoidt<m  ▼.  JVH- 
latey,  1  M.  &  S.  818. 

(m)  Tong€  V.  JVatU^  2  Str.  1251. 

(m)  MoHtgomery  ▼.  Eggington,  8  T.  R. 


862 ;  Parke  v.  Hihson,  cited  2  B.  &  B. 
826. 

(o)  Forbes  v.  Aspinall,  18  East,  828 ; 
FUnt  ▼.  Flemyngy  1  B.  &  Ad.  45 ;  Patrick 
▼.  Eamett  8  Camp.  441. 

(p)  Wiltiamsoii  ▼.  Innes,  8  Bing.  81, 
oote  I  S.C^  1  M.  &  Rob.  88 ;  DevamxY, 
Janson,  5  B.  N.  C.  519. 

iq)  Devatu  ▼.  JansoH,  ubi  supra. 

(r)  Truseoit  v.  Christie,  2  B.  &  B. 
820. 

(s)  Forbes  ▼.  Aspinall,  ubi  supra. 
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ThuB,  a  policy  effected  in  England  upon  a  voyage  which  is 
contrary  to  the  navigation  laws,  or  in  breach  of  the  customs 
laws  of  this  country,  is  void  (o).  It  is  not  necessary  to  mention 
more  fiilly  the  cases  depending  upon  the  system  established  by 
the  Navigation  Acts,  which  are  now  repealed  (/>).  With  respect 
to  contracts  in  violation  of  the  customs  laws,  it  has  been  held 
that  if  a  small  portion  only  of  the  goods  insured  be  contraband 
the  whole  policy  is  vitiated,  and  the  assured  is  precluded  from 
recovering  any  part  of  his  loss  (q).  And  it  is  a  general  rule, 
that  if  there  is  an  illegality  in  any  part  of  an  entire  risk,  the 
whole  is  thereby  vitiated  (r). 

It  has  been  often  doubted  how  &r  the  legality  of  an  insurance 
ought  to  be  affected  by  the  fitct  that  it  is  designed  to  cover  a 
voyage  in  contravention  of  the  revenue  laws  of  a  foreign  state ; 
that  is  to  say,  of  a  country  other  than  that  in  which  the  poUcy 
is  underwritten.  Upon  this  point  the  most  eminent  jurists  have 
differed  («).  In  England  it  has  long  been  settled,  that  although 
all  subjects  are  bound  by  the  revenue  laws  of  their  own  country, 
they  owe  no  duty  to  similar  laws  of  another  state ;  so  that  an 
insurance  upon  a  smuggling  voyage,  prohibited  only  by  the  laws 
of  the  country  to  which  the  ship  may  be  trading,  is  vaUd,  pro- 


tt<m  V.  Sutton,  Doug.  364.  In  cases  of 
violation  of  statutory  provisions  as  to 
convoy,  it  must  be  shown,  if  the  policy 
was  effected  by  an  agent,  that  the  as- 
sured authorized  the  infringement  of  the 
statute.  Carstairs  v.  Allnutt,  8  Camp. 
497  ;  Metcalf  v.  Parry,  4  Camp.  126  ; 
ThornhiU  v.  Lance,  ib.  281. 

(o)  See  Morck  v.  Abel,  8  B.  &  P.  85  ; 
Chaimeri  v.  Bell,  ib,  604;  Lubbock  v. 
Potts,  7  East,  449 ;  Gray  v.  Lloyd,  4 
Taunt  136 ;  Campbell  v.  Innet,  4  B.  & 
A.  426 ;  Thompson  v.  Irving ,  7  M.&  W. 
867 ;  Suart  v.  Powell,  1  B.  &  Ad.  266. 
All  these  cases  were  decided  upon  sta- 
tutes which  are  now  repealed ;  but  the 
principles  laid  down  in  them  may  still 
be  useful  in  determining  what  is  such 
an  illegal  trading  as  to  invalidate  an 
insurance.  In  Otnard  v.  Hyde,  1  E.  B. 
Sr  E.  670,  it  was  held  that  the  sailing 
of  a  ship  from  her  port  of  loading,  in 
contravention  of  customs  laws,  did  not 
prevent  the  owner  of  the  cargo,  who 
was  not  aware  of  the  irregularity,  from 
recovering  on  a  policy  on  the  cargo  and 
freight.  Where  the  owner  of  the  cargo 
is  aware  of  the  illegal  act  he  cannot  re- 
cover.    Cunard  v.  Hyde,  2  E.  &  E.  1. 

( p)  Ante,  p.  17. 


(q)  Parkin  v.  Dick,  2  Camp.  221  ; 
5.  C.  11  East,  502 ;  Camelo  v.  Butten,  4 
B.  &  A.  184.  It  has  been  held,  how- 
ever, that  when  a  licence  to  carry  pro- 
hibited goods  has  been  obtained,  and 
more  are  loaded  than  are  covered  by  the 
licence,  the  insurance  is  valid  in  respect 
of  the  goods  covered  by  the  licence. 
See  Keir  v.  Andrade,  6  Taunt.  498  ; 
Butler  V.  Allnutt,  1  Stark.  222 ;  see  also 
Pieschell  v.  Allnutt,  4  Taunt  792. 

(r)  Wilson  v.  Marryat,  8  T.  R.  81 ;  . 
Bird  V.  Appleton,  ib.  562;  Lubbock  v. 
Potts,  7  East,  449;    Bird  v.  Pigou,  2 
Selw.  N.  P.  1006 ;  Cunard  v.  Hyde,  2 
E.  &  E.  1. 

(s)  Pothier,  Kent,  Story,  and  Mar- 
shall maintain  that  such  insurances  are 
illegal,  on  the  principle  that  those  who 
engage  in  foreign  commerce  are  bound 
by  the  law  of  nations  to  act  in  obedience 
to  the  rules  of  the  country  in  which 
they  transact  business.  On  the  other 
hand,  Valin,  Emerigon,  and  Pardessua, 
uphold  the  legality  of  these  contracts, 
upon  the  ground  that  they  are  sanc- 
tioned by  usage,  and  Mr.  Amould  has 
in  his  valuable  Treatise  on  Insurance 
Law,  adopted  this  view.  See  1  Amould 
on  Ins.  744  (2nd  edit.). 
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vided  the  object  of  the  voyage  is  known  to  the  underwriter  (0^ 
A  similar  doctrine  has  also  prevailed  in  America  (u). 

It  has  been  already  mentioned/ in  treating  of  the  national  Contraband  of 
character  of  the  assm^d,  that  insurances  effected  in  a  belligerent 
country  upon  the  property  of  an  enemy  are  void  (v).  Insurances 
by  neutrals^  in  a  neutral  country,  upon  goods  which  are  the 
property  of  subjects  of  a  belligerent  state,  or  upon  contraband 
of  war  (that  is  to  say,  stores  or  provisions  which  are  destined 
for  one  of  the  belligerent  powers)  (m?),  have  also  been  considered 
by  some  authorities  to  be  void,  as  contrary  to  the  law  of 
nations  {x).  It  has,  however,  been  decided,  both  in  this  country 
and  in  America,  that  the  carrying  of  enemies'  goods,  not  being 
contraband  of  war,  by  a  neutral  ship  is  a  lawful  act,  and,  conse- 
quently, these  adventures  may  be  insured  (y).  But,  although 
the  neutral  is  not  liable  to  punishment  in  his  own  country  for 
contraband  trading,  the  goods  he  carries  may  be  seized  by  the 
opposite  belligerent  power,  and  in  ordinary  cases  the  whole  cargo 
is  forfeited  to  the  captors,  if  any  portion  of  it  consists  of  contra- 
band of  war;  it  is  therefore  necessary,  in  order  to  render  these 
insurances  valid,  that  the  nature  of  the  trade  and  of  the  goods 
should  be  disclosed  to  the  underwriter  {z). 

Sixthly,  as  to  the  voyage,  and  the  effects  of  delay  and  The  votagb. 
deviation. 

It  has  been  said  that  if  the  port  to  which  the  vessel  is  to  peacnption  of 
sail  is  not  named,  the  policy  will  be  void  for  uncertainty  (a) ;  '°  P^ '  "• 
but  however  this  may  be,  the  voyage  should  be  accurately 
described ;  since  the  inception  and  termination  of  the  risk  is 
usually  limited  by  this  part  of  the  policy  (6). 

If  the  insurance  is  merely  "from"  a  port,  the  vessel  is  not 


(0  Planehi  ▼.  FUtcher,  1  Doug.  251  ; 
Lever  v.  Fletcher,  1  Park  on  Ins.  360. 
In  the  former  of  these  cases  such  an  in- 
surance was  held  valid,  although  fie 
titious  papers  were  used  to  carry  out 
the  purpose  of  the  scheme. 

(m)  3  Kent  Comm.  266. 

(v)  Ante,  p.  332. 

(w)  See  The  Endraught,  1  Rob.  21, 
and  the  judgment  of  Sir  W.  Scott  in 
The  Sarah  Christina,  ib.  241 ;  see  also 
The  Twee  Ji^rowen,  4  Rob,  242 ;  The 
Charlotte,  5  Rob.  275;  The  Richmond, 

M.P. 


ib.  325  ;  and  ante,  p.  280,  note  (q). 

(x)  Phillips  on  Ins.  c  3,  s.  2,  and  the 
authorities  there  cited. 

(y)  Barker  y.  Blake*,  9  East,  283; 
see  also  Richardson  ▼.  Maine  Insurance 
Company,  6  Mass. (American)  Rep.  114, 
115,  cited  3  Kent  Comm.  268. 

(s)  See  the  judgment  of  Sir  W.  Scott 
in  The  Charlotte,  5  Rob.  277. 

(a)  Molloy,  B.  2,  c.  7,  s.  14. 

(b)  Robertson  ▼.  French,  4  East,  130 ; 
Langhom  ▼.  Hardy,  4  Taunt  628 ;  Uhde 
V.  Walters,  3  Camp.  16. 

A  A 
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protected  unless  she  actually  sails (c) ;  if  it  is  ^'  at  and  from" 
the  port,  she  is  protected  during  her  continuance  there  (</)•  In 
policies  upon  goods  it  is  usual  to  name  the  period  at  which  the 
risk  IB  to  attach.  Where  it*  is  stated  to  be  ^^  from  the  loading 
thereof  at  a  particular  place,  goods  which  have  been  pre* 
viouslj  put  on  board  at  another  port,  as  a  portion  of  the  out- 
ward cargo,  are  not  protected  (e).  But  where  goods  laden  at 
one  port  are  discharged  and  re-laden  at  another  in  order  to 
allow  the  vessel  to  refit,  thej  are  covered  bj  a  policj  which 
deacribes  the  latter  port  as  die  port  of  loading  in  aie  Toyiige,  as 
''  at  and  from"  that  port  (/)•  If  the  place  of  loading  is  not 
named,  it  will  be  intended  to  be  a  loading  at  the  place  where 
the  voyage  is  to  commence  {g).  This  strict  construction  has, 
however,  been  relaxed  where  there  is  anything  on  the  &ic%  of 
the  policy  to  show  that  the  intention  was  to  cover  goods  pre- 
viously on  board,  as  where  the  policy  was  declared  to  be  ^^  in 
continuation  of  others,"  which  others  included  a  voyage  to  the 
port  of  lading  (A).  And  the  same  construction  was  put  on  a 
poHcy  which  expressed  that  the  insurance  was  to  commence 
from  the  loading,  "  wheresoever,"  &c.  (i). 

The  words ''  at  and  from"  a  particular  island  or  coast,  protect 
a  vessel  whilst  she  is  going  from  port  to  port  in  such  island  or 
coast,  for  purposes  connected  with  the  voyage  ( j),  as,  for  instance, 
for  the  purpose  of  discharging  an  outward  cargo  (h) ;  of  loading 
a  homeward  cargo  ;  or  of  joining  convoy  (/).  If,  however,  a 
vessel  is  insured  to  sail  from  a  particular  place,  which  is  named 
in  the  policy,  she  will  not  be  protected  if  she  sail  from  a  difierent 
place,  although  it  be  within  the  same  port(m).  Where  a  ship 
was  insured  ^^  at  and  from  her  port  of  lading,"  and  she  began 
to  load  her  cargo  at  one  place,  and  then  proceeded  tD  another 


(e)  As  to  what  amounts  to ''  sailing/' 
"commencement  of  voyage,"  see /&- 
UmdU  V.  Harrison,  9  Ex.  444 ;  Thompson 
▼.  OilUsfrie,  6  E.  &  B.  209,  and  Hudson 
V.  Bilton,  6  E.  &  B.  666. 

(d)  Motteux  ▼.  The  London  Assurance 
Company,  1  Atk.  546;  Rotch  ▼.  Edie, 
6  T.  R.  413 ;  Palmer  v.  Marshall,  8  Bing. 
79;   Williamson  v.  Innes,  ib.Sl,  note. 

(e)  Robertson  ▼.  French,  and  Langhom 
▼.  Hardy,  4  Taunt.  268;  Homeyer  v. 
Lushington,  15  East,  46;  Melli^  y. 
Allnutt,  2  M.  &  6.  106;  Rickman  v. 
Carstairs,  5  B.  &  Ad.  651. 

(/)  Nonnen  ▼.  Kettlewell,  16  East, 
176,  and  Carr  v«  MmUpfiare^  ^^  L.  i^ 


Q.  B.  57. 

(g)  Spltta  V.  VToodman,  2  Taunt  416. 

(A)  Bell  V.  Hohson,  16  East,  240. 

( j)  Gladstone  v.  Clay^  1  M.  &  S.  418. 

{j)  See  the  judgment  of  Lord  Mans- 
field in  Bond  ▼.  Nuii,  2  Cowp.  606. 

(*)   Warre  ▼.  MMtr,  4  B.  &  C.  538. 

(/)  Crwckshank  v.  Janson,  2  Taunt. 
801 ;  see  also  the  judgment  of  Park,  J.> 
in  Forshaw  v.  Chabert,  3  B.  &  B.  165. 

(in)  Constable  ▼.  NobU,  2  Taunt.  408. 
Even  although  the  name  of  the  place  is 
the  same  as  that  of  the  port  within  the 
bounds  of  which  it  is  included.  lb, ; 
see  also  Payne  v.  Hu/eJUMon,  <5.  405, 
note. 
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several  miles  distant  in  the  same  creek^  but  not  on  the  direct 
route  of  her  yoyage,  and  these  places  were  not  shown  to  consti- 
tute one  port^  although  they  were  within  the  district  of  the  same 
custom  house^  it  was  held  that  this  was  not  authorized  by  the 
terms  of  the  policy  (w). 

The  words  "  at  and  from"  a  port  imply^  either  that  the  ship 
is  at  the  port  mentioned^  or  that  she  will  be  there  so  soon  after 
the  time  mentioned  as  not  materially  to  vary  the  risk  (o).  They 
also  imply  that  she  will  arrive  in  such  a  condition  as  to  enable 
her  to  lie  in  reasonable  security.  It  is  not  necessary  that  she 
should  arrive  in  such  a  state  as  to  be  then  seaworthy  for  the 
voyage,  but  she  must  have  been  once  at  ihe  place  in  good 
safety.  If,  therefore,  she  arrives  at  the  outward  port  so  shat- 
tered as  to  be  a  mere  wreck,  the  policy  never  attaches  (p). 
This  undertaking  applies,  however,  only  to  the  physical  con- 
dition  of  the  vessel;  therefore,  where  a  ship,  on  her  arrival  in 
safety  at  the  port  ^^  at  and  from"  which  she  was  insured,  was 
seized  and  condemned  by  a  foreign  government  on  account  of 
political  causes,  it  was  held  that  the  policy  had  attached  (q). 

Having  considered  the  cases  which  relate  to  the  commence- 
ment of  the  voyage,  or  the  terminus  a  quo,  we  will  now  mention 
those  which  relate  to  its  conclusion,  or  terminus  ad  quern  ;  leaving 
the  decisions  as  to  the  intermediate  passage  to  be  considered 
under  the  head  of  deviation. 

If  the  voyage  be  described  as  to  a  country  generally,  it 
terminates  upon  the  arrival  of  the  ship  at  any  port  in  that 
country(r).  If  it  be  stated  to  be  a  port  or  porta  in  a  parti- 
cular  district,  the  voyage  continues  until  the  vessel  arrives  at  her 
last  port  of  discharge  in  that  district  If,  however,  her  unloading 
at  this  port  is  rendered  impracticable,  as  by  an  embargo  or  the 
like,  the  policy  will  be  exhausted  when  the  ship  has  put  into 
the  last  port  in  tlie  district  named  which  she  can  make  with 
safety  («).  Where  a  ship  was  insured  **  bI  and  Scorn  St.  Vincent, 
Barbadoes,  and  all  or  any  of  the  West  Indian  Islands,  to  her 
port  or  ports  of  discharge  and  loading  in  the  United  Eongdom^ 

(n)  Broum  ▼.  Tayleur,  4  A.  &  E.  241.  borough  in  Parmeter  v.  Cousins,  2  Camp. 

(o)  HuU  V.  Cooper,  14  East,  479 ;  see  235. 

also  Mount  ▼.  Larkins,  8   Bing.  108 ;  (q)  Bell  v.  Bell,  2  Camp.  475. 

MoUeug  ▼.  The  London  Assurance  Com-  (r)  Cumden  v.  Cowley,  1  W.  Bl.  417. 

jNuiy,  1  Atk.  548.  (t )  Broum  v.  Figne,   12  East,  288 ; 

(  p)  See  the  Judgment  of  Lord  Ellen-  but  aee  OUvenou  ▼•  Brightwum,  S  Q.  B. 
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during  her  stay  there  and  thence  back  to  Barbadoes,  and  all  or 
any  of  the  West  Indian  colonies,  until  the  ship  should  have 
arrived  at  her  final  port  as  aforesaid/'  it  was  held,  that  the 
adventure  terminated  at  the  place  in  the  West  Indian  colonies 
where  she  substantially  discharged  her  cargo  from  this  country  {t)^ 
In  order  to  prevent  questions  arising  as  to  the  duration  of 
insurances  after  the  arrival  of  the  ship  at  her  port  of  discharge, 
a  provision  is  not  unfirequently  inserted  that  the  insurers'  lia- 
bility shall  continue  imtil  she  is  at  anchor  twenty-four  hours  in 
good  safety.     Under  these  words  she  is  protected  if  arrested  on 
her  arrival  in  the  port,  or  ordered  back  to  perform  quaran- 
tine (tt).     It  has  been  said,  that  if  a  ship  insured  upon  these 
terms  to  any  particular  port  of  delivery  is  forced  by  stress  of 
weather  into  a  different  port  and  there  discharges  part  of  her 
cargo,  and  afterwards  proceeds  to  her  port  of  delivery,  the 
policy  remains  good  ;  but  that  where  the  policy  is  general  to  a 
particular  country,  and  the  vessel  comes  to  a  port,  and  there 
voluntarily  remains  and  discharges  part  of  her  cargo,  the  policy, 
whether  on  ship  or  goods,  expires  after  she  has  remained  there 
twenty-four  hours  (t).     Even  where  the  policy  includes  the 
above  provision,  doubts  may  arise  as  to  whether  the  place  at 
which  the  vessel  is  moored  can  be  considered  as  her  destina- 
tion.    This  question  may  be  affected  by  the  state  of  the  tide, 
the  general  usage  of  the  port,  or  even  by  the  intention  of  the 
master.     Thus,  where  a  vessel  insured  to  London,  by  a  policy 
containing  these  terms,  was  moored  for  several  days  in  the 
Thames,  outside  one  of  the  docks  into  which  the  captain  in- 
tended to  take  her,  but  he  was  prevented  firom  so  doing  by  ice 
in  the  river,  it  was  held  that  the  underwriters  were  liable  for  an 
injury  which  occurred  to  her  whilst  she  was  moving  towards 
the  dock;  since,  although  she  had  been  anchored  more  than 
twenty-four  hours,  it  was  not  at  her  place  of  destination  (y). 
In  a  more  recent  case^  however,  a  vessel  similarly  insured,  from 
Liverpool  to  Quebec  and  back  to  her  discharging  port  in  the 
United  Kingdom,  was  chartered  from  Quebec  with  a  cargo  of 
timber  to  be  discharged  in  Wallasey  Pool,  in  the  river  Mersey. 
She  arrived  in  the  Mersey,  and  on  the  following  day  was  towed 

(<)  Moore  ▼.  Taylor,  1  A.  &  E.  25.  («)  See  the  ruliDg  of  Lord  Ken  yon 

(m)  Waples  ▼.  Eamett  2  Str.  1243 ;  in  Leigh  ▼•  Mather,  1  Esp.  412. 

Minett  v.  Anderton^  Peake,  211;  Hor-  {y)  Samuel  v.  The  Royal  Exchange  Ae^ 

neyer  v.  LutMngton,  15  East,  46.  eurance  Company ,  8  B.  &  C.  119. 
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up  to  the  entrance  of  Wallasey  Pool,  but  being  unable  to  enter, 
by  reason  of  her  drawing  too  much  water,  the  captain  anchored, 
and  after  reporting  the  vessel,  discharged  the  deck  cargo,  and  a 
considerable  portion  of  the  other  cargo,  which  proceedings  occu- 
pied several  days.  The  ship  then  fell  over,  and  sustained  damage* 
The  captain  always  intended  to  take  her  into  Wallasey  Pool  with 
as  much  cargo  on  board  as  she  could  carry  with  safety.  Upon 
these  &cts  it  was  held  that  the  underwriters  were  not  liable,  as 
the  vessel  had  arrived  as  near  to  Wallasey  Pool  as  she  could 
safely  get,  had  begun  to  discharge  her  cargo,  and  had  been 
moored  in  safety  tweniy-four  hours  after  her  arrival  at  her  port 
of  discharge  (z). 

In  all  these  cases  the  question  is  one  of  &ct,  depending 
upon  the  custom  and  usage  of  the  port  and  the  nature  of  the 
voyage  (a). 

Where  the  insurance  is  on  goods,  the  policy  usually  provides 
that  they  shall  be  protected  until  they  are  ^^  discharged  and 
safely  landed."  The  goods  are,  in  this  case,  protected  even 
whilst  in  public  lighters,  if  this  is  the  usual  mode  of  landing 
them  (b) ;  unless  the  consignee  by  some  act  of  his  own,  as  by 
undertaking  the  charge  of  landing  them  himself,  discharges  the 
insurer  (c). 

It  is  of  the  essence  of  an  insurance  upon  a  voyage  that  there  Delay  and  its 
should  be  no  unreasonable  delay  in  its  commencement,  or  devi-  ^ 
ation  in  its  prosecution ;  and  if  either  occur  without  a  sufficient 
cause,  the  underwriter  is  discharged.  With  regard  to  delay  in 
the  commencement. of  the  voyage,  the  assured  impliedly  under- 
takes that  the  vessel  will  sail  within  a  reasonably  short  time  (cQ. 
What  is  a  reasonable  time  must  be  determined  by  the  existing 
state  of  things  at  the  port  where  the  ship  may  be.  It  has  been 
held  that  the  fact  that  the  vessel  insured  was  a  yacht,  a  kind  of 
vessel  which  does  not  usually  go  to  sea  during  the  winter, 
formed  no  excuse  for  a  delay  in  sailing  which  continued  from 
January  to  May  (e).     But  a  delay  during  the  voyage,  which 


(z)  WhUwell  V.  Harruon,  2  Ex.  127. 

(a)  Lindsay  ▼.  Janson,  4  H.  &  N.  699. 
See  also  Parker  ▼.  fVint4fw,  7  E.  &  B.  942. 

(6)  Hurry  v.  The  Royal  Exchange  At' 
surance  Company,  2  B.  &  P.  430  ;  Rucker 
V.  JTte  London  Juurance  Company,  ib, 
432,  note ;  Matthie  v.  PotU,  3  B.  &  P. 
23. 


(c)  Strong  ▼.  Natally,  1  N.  R.  16; 
Sparrow  v.  Oxrmihgrs,  2  Str.  1236. 

(d)  Palmer  ▼.  Marshall,  8  Biog.  317  ; 
Mount  V.  Larkins,  ib.  108. 

(«)  Palmer  v.  Marshall,  ubi  supra; 
Palmer  v.  Penning,  9  Bing.  462.  lu 
these  actions,  which  arose  out  of  the 
same  insurance,  the  Court  obseryed,  that 
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arises  fiom  OAuees  over  which  the  aBSured  bave  no  control  (f), 
or  which  ifl  neceseary  for  the  pttrpoae  of  repairing  (jr)^  or  of  pro*- 
curing  a  sufficient  crew  (A)^  or  of  obtaining  a  cargo  (t),  or  indeed^ 
for  any  other  reasonable  purpose,  requisite  for  carrying  out  the 
object  of  the  adventure,  is  allowable  (A).  Where  a  provision  is 
contained  in  the  policy  regulating  the  delay  to  be  allowed,  the 
underwriter  is  discharged  if  this  time  be  exceeded.  Thus,  where 
a  policy  gave  liberty  ^'  to  wait  two  months  at  Monte  Video  if 
needful,"  it  was  held  that  the  assured  was  restricted  to  two 
months;  and  that  a  delay  beyond  that  tune,  although  for  a 
necessary  cause,  discharged  the  underwriter  (/). 


neriation  and 
its  effects. 


The  underwriters  are  also  discharged  by  an  improper  devia- 
tion from  the  usual  course  of  the  voyage.  The  objection  to  a 
deviation  is,  not  that  the  risk  is  increased,  but  simply  that  one 
of  the  parties  contracting  has  voluntarily  substituted  another 
voyage  for  that  which  has  been  insured  (in).  If  liberty  be  re* 
served  to  call  at  one  port,  the  assured  may  not  call  at  another, 
although  it  is  not  more  out  of  the  usual  course  of  the  voyage ; 
for  every  wilful  deviation  determines  the  policy,  and  it  is  imma- 
terial from  what  cause,  or  at  what  place,  the  subsequent  loss 
arises  (n). 

Whether  any  particular  alteration  of  the  voyage  is  such  a 
deviation  as  will  disohai^e  the  imderwriters  is  a  question  of  &ct 
which  depends  upon  the  description  of  the  voyage  in  the  policy, 
upon  the  ordinary  and  understood  mode  of  performing  it,  and 
upon  the  terms  of  any  warranty  or  representation  which  is 
capable  of  being  attached  to  the  contract  (o).     It  may,  however. 


the  owner  might  have  protected  himself 
by  insuring  *'  in  port  and  at  sea." 

(/)  Samuel  ▼.  The  Royal  Exchange 
Aesmramee  Company f  8  B.  &  C.  119; 
Schroder  ▼.  Thompeont  7  Taunt.  462. 

(g)  Smith  V.  Surriige,  4  fisp.  25. 

(A)  Grant  ▼.  King,  ib,  176. 

(s)  PhaUpe  V.  Irving,  7  M.  &  G.  328. 
In  this  case  the  Toyage  was  a  seeking 
voyage. 

(k)  See  the  cases  cited  above.  A 
delay,  however,  for  the  purpose  of 
avoiding  a  peril  not  Insured  against, 
although  requisite  for  carrying  out  the 
adventure,  would  not  be  allowable.  See 
pott,  p.  8(K).  Excusable  delays  may 
also  occur  when  it  is  necessary  to  lie 
by  another  ship  after  a  collision.  For 
not  only  is  this  an  obvious  duty,  but  it 


is  expressly  provided  by  s.  83  of  the 
M.  S.  A.  Amendment  Act,  1862,  that 
in  every  case  of  collision  it  shall  be  the 
duty  of  the  person  in  charge  of  each 
ship  to  render  to  the  other  ship  all  the 
assistance  that  may  be  practicable  and 
necessary,  and  that  can  be  rendered 
without  danger  to  his  own  ship  or 
crew. 

(0  Doyle  V.  Powell,  4  B.  &  Ad.  267. 

(m)  See  the  judgment  of  Lord  Mans- 
field in  Laoahre  v.  ffiUon,  1  Doug.  291 ; 
S.  C,  Park  on  Ins.  465. 

(n)  Elliot  V.  mieon,  4  Brown,  P.  C. 
470 ;  Claton  v.  Simmonde,  cited  6  T.  R. 
533. 

(o)  See  Lindtay  v.  Janton,  4  H.  &  N. 
699,  and  the  cases  cited  on  the  next 
page. 
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be  said  generally,  that  any  unnecessary  departure  fix^m  the 
fihortest,  or  most  usual  course,  and  any  improper  or  unaccu^ 
tomed  stoppage  at  a  port,  is  a  deviation  (/>).  But  neither  a 
mere  intention  to  deviate  {q\  nor  a  variation  of  the  original 
design  of  the  voyage,  as  by  taking  on  board  additional  goods,  if 
neither  delay  nor  increase  of  risk  arises,  and  the  course  of  the 
voyage  is  not  affected,  will  avoid  the  insurance  (r). 

Questions  analogous  to  those  which  we  have  been  considering 
have  arisen  in  time  of  war,  as  to  the  effect  of  carrying  letters  of 
marque,  which  hold  out  a  temptation  to  deviate.  It  was  at  one 
time  held  that  the  mere  taking  a  letter  of  marque  on  board,  in 
opposition  to  the  positive  directions  of  the  underwriters,  vitiated 
the  policy  («) ;  but  later  cases  show  that  this  is  not  so,  at  all 
events  where  there  is  no  intention  of  using  them(^).  And  in 
America  it  has  been  expressly  held  that  the  mere  fact  of  the 
vessel  taking  letters  of  marque,  without  the  leave  of  the  under- 
writer, does  not  affect  the  policy  (u).  If,  however,  a  vessel,  in 
the  use  of  the  letters  of  marque,  goes  out  of  the  proper  course  for 
the  purpose  of  cruising,  this  clearly  amounts  to  a  deviation  {x). 

As  in  the  case  of  delay,  so  in  that  of  deviation,  if  it  arise  from  When  excused. 
one  of  the  perils  insured  against,  or  is  necessary  for  the  pur- 
poses  of  the  voyage,  or  proceed  from  a  cause  over  which  the 
assured  or  his  agents  have  no  control,  the  insurance  is  not 
affected  by  it.  Thus,  if  the  deviation  is  caused  by  stress  of 
weather  (y),  by  the  barratry  of  the  master  (r),  or  by  a  reAisal  of 
the  crew  to  proceed  (a),  or  if  the  ship  is  carried  out  of  her  course 
by  a  King's  ship,  the  underwriter  is  stiU  liable  (£).     To  excuse 


(p)  See  Davis  ▼.  Garrett,  6  Bing.  725. 
If  there  are  different  courses  by  which 
the  voyage  insured  may  be  accom- 
plished, the  underwriter  is  entitled  to 
the* benefit  of  the  master's  Judgment  as 
to  which  of  them  is  most  expedient; 
and  if  the  master,  by  the  instructions 
of  the  shipowner,  pursue  one  of  these 
courses,  and  the  &ct  of  these  instruc 
tions  is  not  communicated  to  the  un- 
derwriter, the  policy  will  be  vitiated  on 
the  ground  of  the  variation  of  the  risk, 
or  of  an  improper  concealment.  Mid' 
dtewood  V.  Btakes,  7  T.  R.  162. 

(q)  KewUy  v.  Ryan,  2  H.  Bl.  343. 

(r)  Raine  v.  BeU,  9  East,  195;  La- 
roehe  v.  Otwi$t,  12  East,  131,  overruling 
mtt  V.  Wardell,  2  Esp.  610,  and  Sh»Hff 
V.  Pott9^  5  Esp.  96 ;  see  also  AahUy  v. 


Pratt,  16  M.  &  W.  471 ;  1  Ex.  257. 

(«)  Dmiton  v.  ModigUani,  6  T.  R. 
580. 

{t)  Mou  V.  Byrom,  6  T.  R.  379 ;  see 
also  the  judgment  of  Lawrence,  J.,  in 
Redne  v.  BeU,  9  East,  201,  and  the  ob- 
servations of  Lord  Ellenborough  in 
Jarratt  v.  Wordy  1  Camp.  263. 

(m)  Wiggin  V.  Amory,  18  Mass.  (Ame- 
rican) Rep.  118;  Wiggiav,  Boardman, 
14  ib,  12. 

(x)  Jolly  V.  Walker,  2  Park  on  Ins. 
448. 

(y)  Harrington  v.  Halkeld,  2  Park  on 
Ins.  455. 

(s)  ValUjo  V.  WheeUr,  1  Cowp.  148. 

(a)  Driicol  v.  BovU,  1  B.  4^  P.  318. 

{h)  Scott  V.  Thompmm,  1  N.  R.  181. 
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the  deviation,  however,  it  must  take  place  under  compulsion, 
physical  or  moral.  Where  a  merchant  vessel  put  to  sea  after  an 
enemy's  ship,  in  accordance  with  the  orders  of  a  King's  officer, 
but  it  did  not  appear  that  any  compulsion  or  threat  had  been 
used,  it  was  held  that  no  sufficient  excuse  for  a  deviation  had 
been  established  (c).  A  deviation  is  excused  also  if  the  master 
goes  out  of  the  way  ex  justa  causa,  as  to  refit,  or  to  avoid 
enemies,  or  pirates  (cf),  or  the  operation  of  an  embargo  («),  or  for 
the  purpose  of  joining  convoy  (/),  or  for  any  other  cause  which 
renders  the  deviation  necessary  for  the  safety  of  the  ship,  and 
which  is  not  expressly  excluded  by  the  terms  of  the  policy  {jg) ; 
unless,  indeed,  this  cause  is  one  of  the  perils  not  insured 
against  (A).  And  if  the  ship  is  in  a  decayed  or  injured  condition, 
she  may  put  into  the  nearest  port  for  the  purposes  of  repair  (£). 

In  addition  to  the  above  justifiable  causes  of  deviation,  it  has 
been  considered,  of  late  years,  although  it  can  scarcely  be  said 
to  have  been  decided  in  this  country,  that  a  vessel  may  depart 
from  her  course  in  order  to  succour  a  ship  in  distress,  and  to 
save  the  lives  of  those  on  board  (%)• 

A  deviation  is  not  justifiable  if  it  be  made  to  avoid  a  peril 
which  is  not  insured  against  (/) ;  nor  will  a  deviation  by  reason 
of  necessity  be  excused,  if  the  immediate  cause  of  the  necessity 
is  the  negligence  or  want  of  caution  of  the  owners  (m).  In  cases 
of  deviation  by  necessity,  nothing  more  must  be  done  than  the 
necessity  requires  (n).  Therefore,  where  a  ship  endeavouring  to 
avoid  an  embargo,  had  an  opportunity  of  entering  a  neighbour- 
ing fnendly  port,  but  instead  of  availing  herself  of  it,  she  sailed 
back  to  her  port  of  outfit,  the  underwriters  were  held  to  be  dis- 


(c)  Phelp$  V.  Auldjo,  2  Camp.  850. 

{d)  Per  Lord  Mansfield  in  Petty  ▼. 
The  Royal  ExchoMge  Atsurance  Company, 
1  Burr.  860 ;  Dritcol  ▼.  Pastmore,  1  B. 
&  P.  200. 

{e)  Blackenhagen  v.  The  London  Am- 
eurance  Company,  I  Camp.  464. 

(/)  Gordon  ▼.  Morley,  2  Str.  1265; 
Bond  V.  Oomalee,  2  Salk.  445 ;  Bond  ▼. 
Nuti,  2  Cowp.  601 ;  Warwick  ▼.  Seott^ 
4  Camp.  62. 

ig)  ^et  per  G\h\M,C.i., in  D*AguUar 
▼.  ToMn,  Holt,  185. 

(A)  ^ttpott,  p.  362. 

(i)  Motteux  ▼.  The  London  Atsurance 
Company,  1  Atk.  545. 

(Ar)  See  the  judgments  of  Lawrence, 
J.,  in  Lawrence  v.  Sydebotham,  6  East, 


54,  and  of  Sir  C.  Robinson  in  The  Jane, 
2  Haggr.  845.  In  America  the  same 
rule  has  been  acted  upon  in  some  cases. 
See  8  Kent  Comm.  818 ;  Phillips  on 
Ins.  c.  12,  s.  1.  But  it  has  been  dis- 
tinctly decided  in  that  country,  that  the 
right  to  deviate  cannot  be  extended  to 
cases  where  the  object  is  merely  to  save 
property.  The  Henry  Ewbank,  1  Sumner 
(American)  Rep.  400;  7%e  Schooner 
Boston,  ib.  828. 

(/)  O'BeHly  y.  The  Royal  Exchange 
Assurance  Company,  4  Camp.  246  ;  For- 
thaw  V.  Chahert,  3  B.  &  B.  158. 

(m)  Woolfv.  Claggett,  8  Esp.  257. 

(n)  Per  Lord  Mansfield  in  Lavabre  ¥• 
WiUon,  1  Doug.  291. 
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charged  (o).  If  a  ship  is  driven  by  storm  into  a  port  out  of  her 
voyage,  she  is  not  bound  to  return  back  to  the  point  whence  she 
was  driven,  if  she  does  her  best  to  proceed  to  her  port  of  desti- 
nation ;  and  if  no  time  is  lost  by  so  doing,  she  may  take  in  cargo 
at  the  intermediate  port  (p). 

A  deviation  which  would  otherwise  discharge  the  under- 
writers may  also,  in  accordance  with  a  principle  already 
noticed  (9),  be  justified  by  an  usage  or  custom  which  is  so 
notorious,  that  it  must  be  presumed  to  have  been  known  to  the 
insurers  when  they  underwrote  the  policy.  Thus,  in  voyages  to 
the  East  Indies  and  back,  by  vessels  in  the  employment  of  the 
East  India  Company,  an  intermediate  voyage  made  by  order  of 
the  council  in  accordance  with  a  practice  then  usual,  was  held 
to  be  no  deviation  (r).  A  liberty  of  a  similar  kind  has  also 
been  recognized  in  respect  of  ships  trading  to  Newfoundland  («). 

Express  reservations  in  the  policy,  by  which  the  vessel  is  per- 
mitted to  depart  from  the  ordinary  course  of  the  voyage,  have 
usually  been  construed  strictly  as  against  the  assured,  and  have 
been  confined  to  such  deviations  as  are  consistent  with  the 
general  objects  and  purposes  of  the  voyage.  Thus,  where  leave 
was  given  to  carry  letters  of  marque,  and  to  chase,  capture,  and 
man  prizes,  it  was  held  that  this  did  not  justify  the  ship  in 
shortening  sail  and  lying-to  several  times  on  the  voyage,  in 
order  to  allow  a  prize  which  she  had  captured  to  come  up  and 
keep  company  with  her(0.  Where  permission  is  given  to 
touch  at  different  ports,  the  ship  may  omit  some  of  them  (u) ; 
but  if  she  goes  to  more  than  one,  she  must  visit  them  in  the 
order  described  in  the  policy  (a:),  unless  it  appear  clearly  from 
the  whole  scope  of  the  adventure,  or  from  the  expressions  used 
in  the  policy,  that  it  was  not  intended  to  indicate  the  order  in 
which  the  ship  must  proceed,  but  merely  to  describe  the  dis- 
trict comprehending  all  the  ports  and  places  which  she  might 
visit  (y).     This  liberty  to  touch  is  also  available  only  for  pur- 


(o)  Blackenhagen  ▼.  The  London  As- 
4uranee  Compmny,  1  Camp.  454^ 

{p)  Delaney  v.  Stoddart,  1  T.  R.  22. 

<  q)  See  ante^  p.  341,  and  Bond  v.  Gon- 
sales,  2  Salk.  445. 

(r)  Salvador  ▼.  Hopkintt  3  Burr.  1707; 
Gregory  v.  Christie,  I  Park  on  Ins.  83  ; 
Farquharson  v.  Hunter,  ib,  84 ;  Grant  v. 
Paxton,  1  Taunt  463. 

(s)  Fallance  v.  Dewar,  I  Camp.  503. 

(/)  Lawrence  ▼.  Sydehotham,  6  East, 


45  ;  see  also  Jarratt  ▼.  Ward,  1  Camp. 
263 ;  Hibbert  v.  HalUday,  2  Taunt 
428. 

(m)  Marsden  v.  Reed,  3  East,  572. 

(x)  Marsden  v.  Reed,  ubi  supra  ;  see 
also  Beatson  v.  Haworth,  6  T.  R.  531  ; 
Gairdner  ▼.  Senhouse,  3  Taunt.  16. 

(y)  Metcalfe  v.  Parry,  4  Camp.  123; 
Bragg  V.  Anderson,  4i  Taunt  229 ;  Ash- 
lev  V.  Pratt,  16  M.  &  W.  471 ;  1  Ex. 
257. 
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Perils  in- 
sured 

AGAINST. 


poses  connected  with,  and  suboidinate  to,  the  voyage  insured. 
Calling  at  a  port,  therefore,  for  anj  other  purpose,  notwith- 
standing the  poUcj  may  contain  very  general  terms,  as,  for 
instance,  that  the  ship  may  touch  **  for  all  purposes  whatsoever," 
has  been  held  to  avoid  the  insurance  {z).  A  liberty,  however, 
to  touch,  or  to  touch  and  stay,  will  authorize  the  discharging  or 
taking  in  of  cargo,  provided  this  is  not  inconsistent  with  the 
general  purposes  of  the  voyage,  and  does  not  increase  or  vary 
the  risk  (a). 

K  the  vessel  sails  upon  the  voyage  insured,  and  deviates 
during  the  course  of  it,  the  assured  may  recover  for  a  loss  which 
happens  before  she  reaches  the  dividing  point  (&).  Thus, 
where  a  policy  was  efiected  on  goods  from  Liverpool  to  Lon- 
don, and  the  ship,  without  any  permission  to  do  so,  put  into 
Southampton  to  discharge  a  portion  of  the  cargo,  it  was  held 
that  until  she  reached  Southampton  the  goods  were  protected 
by  the  policy  (c). 

It  has  been  already  said  that  a  mere  intention  to  deviate  will 
not  affect  the  policy  (d).  On  the  other  hand,  however,  the 
policy  is  discharged  if  the  master  never  intended  to  sail  on  the 
voyage  insured,  although  the  loss  may  occur  before  she  arrives 
at  the  deviating  point.  Thus,  where  the  insurance  was  on  a 
voyage  firom  Maryland  to  Cadiz,  and  the  captain,  when  he 
sailed,  had  no  intention  of  going  to  that  place,  it  was  held  that 
the  policy  was  discharged,  ajthough  the  vessel,  when  captured, 
was  in  the  course  from  Maryland  to  Cadiz,  and  had  not  reached 
the  point  at  which  she  would  have  diverged  to  go  to  the  place 
for  which  she  was  actually  destined  (e). 

Seventhly,  as  to  ^A^  perils  insured  against  We  have  seen  in 
what  terms  these  perils  are  usually  described  in  the  policy  (/). 


(s)  Langhom  ▼.  Mlnutt,  4  Taunt. 
Sn  ;  JViUiami  ▼.  Shee,  S  Ctnip.  469; 
Hammond  v.  Reid,  4  B.  fir  A.  72 ;  SoHif 
▼.  Whitmore,  6  B.  &  A.  46  s  BottomUy  v. 
Bwiat  6  B.  &  C.  210.  The  following 
are  cases  in  which  the  stayinff  or  trad- 
ing has  been  held  authorized  by  the 
terms  of  the  policy.  Urquhart  ▼.  Bar- 
nardt  1  Taunt.  450 ;  Carmack  ▼.  GUul- 
stone,  11  East,  847;  ViokU  ▼.  MbuUt, 
8  Taunt.  419 ;  Rucker  ▼.  Aihutif  IS 
East,  278;  Armet  ▼.  Innes,  4  Moore, 
150 ;  Leathly  ▼.  Hunier,  7  Bing.  517 ; 
fVarre  ▼.  MiUer,  4  B.  &  C.  539.  See 
also  the  cases  cited  in  note  (r),  ante, 


p.  859. 

(a)  Raine  v.  Bell,  9  Bast,  195 ;  Cor- 
mack  ▼.  Gladstone,  ubi  supra. 

(5)  Green  v.  Young,  2  Salk.  444; 
Carter  ▼.  The  Royal  Exdumge  Aseurance 
Company,  cited  2  Str.  1249 ;  HeseUon  v. 
AUnuit,  1  M.  &  S.  4<{. 

(e)  Hare  ▼.  Travis,  7  B.  &  C.  14. 

(d)  Thellusson  ▼.  Fergusson,  1  Doug. 
861 ;  Kewley  ▼.  Ryan,  2  U.  B1.848 ;  see 
also  ante,  p.  859. 

(«)  Woolridge  ▼.  Boydell,  1  Doug.  16 ; 
Way  V.  ModigUani,  2  T.  R.  30. 

(/)  Ante,  p.  ZZ6. 
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We  will  consider  them  in  the  order  in  which  they  are  men- 
tioned ;  observing^  that  in  all  inquiries  as  to  whether  a  parti- 
cular peril  fidls  within  the  description  in  the  policy,  it  is  a 
leading  principle  that  the  proximate  and  not  the  remote  cause  is 
to  be  looked  to  (g). 


Bca. 


The  words  "  perils  of  the  sea"  apply  only  to  losses  of  which  Perils  of  the 
the  operative  cause  occurs  while  the  ship  is  at  sea,  or  in  a 
place  where  the  tide  flows.  They  do  not  include  an  injury  done 
whilst  the  vessel  is  hove  down  on  a  beach  within  the  tide- 
way (A),  or  in  a  graving  dock  (i).  Nor  do  they  apply  to  all 
perils  which  may  happen  on  the  sea  (j) ;  but  to  such  of  these 
accidents  only  as  are  caused  by  the  violence  of  the  wind  or 
waves,  by  thunder  and  lightning,  by  driving  against  rocks,  by 
the  stranding  of  the  ship,  or  the  like  (A).  Where  an  electric 
cable  was  injured  prior  to  the  shipment  and  commencement  of 
the  risk,  and  consequently  after  its  immeraion  the  sea-water 
penetrated  to  the  interior,  and  destroyed  the  insulation  of  the 
wire,  it  was  held  that  this  chemical  action  of  the  water  on  the 
defective  cable  was  not  an  injury  which  could  be  properly 
referred  to  ^^  perils  of  the  sea ;"  since  it  did  not  arise  from  the 
external  action  or  mechanical  violence  of  the  winds  or  waves, 
but  was  the  natural  and  necessary  consequence  of  the  ordinary 
action  of  the  sea-water  on  the  defective  outer  covering  of  the 
cable  (/). 

The  underwriters  are  liable,  under  these  words,  in  respect  of 
animals  which  are  kUled  or  damaged  by  the  motion  of  the  vessel 
during  a  storm  (m),  and  for  injuries  which  arise  from  a  ship's 
taking  ground  in  a  tidal  haibour,  owing  to  an  accidental  and 


(g)  In  jure  non  remota  eauta  ted 
proxima  tpectatur^  Bacon's  Max.  1,  where 
it  it  aaid,  **  It  were  infinite  for  the  law 
to  judge  the  cauaea  of  causes,  and  their 
impulsions  one  of  another ;  therefore  it 
contenteth  itselfe  with  the  immediate 
cause,  and  judgeth  of  acts  by  that,  with- 
out  looking  to  any  further  degree."  See 
also  Heymtm  ▼.  Pariah^  2  Camp.  149 ; 
Green  v.  Elmslie,  Peake,  278,  8rd  edit. ; 
Hcdgton  V.  Malcolm^  2  N.  R.  836  ;  Sad» 
Ur  V.  DUnrnt  8  M.  &  N.  895 ;  Naylor  v. 
Pa/mery8  Ez.789;  10  Bx.882;  TAomp- 
9on  y.  Hopper,  6  E.  &  B.  987,  and  the 
cases  cited  below,  which  illustrate  this 
rule. 


(ft)  Thcmpton  ▼.  Whitmore,  8  Taunt. 
227;  Magnus  v.  Buttemer,  11  C.  B. 
876. 

(i)  PMlHpt  V.  Barber,  ff  B.  &  A.  161. 

(J)  See  the  judgment  of  Lord  Ellen- 
borough  in  CuUen  ▼.  Butler,  5  M.  &  S. 
464. 

(k)  1  Park  on  Ins.  102. 

(/)  Paterson  v.  Harris,  1  B.  8e  S. 
886.  See  also  Lindsay  ▼.  Leathley,  2 
F.  &  F.  696,  and  Jardine  ▼.  Leathley, 
8  F.&  F.  80,  as  to  injuries  by  wear  and 
tear  arising  from  the  detention  of  the 
ship  by  prerious  sea  perils. 

(m)  Lawrence  ▼.  Aberdein,  5  B.  &  A. 
107 ;  Gabay  t.  Lloyd,  8  B.  ft  C.  798. 
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extraordinary  swell  (n),  or  fix)m  her  having  stranded  (o)^  or 
from  an  accidental  collision  (p). 

If  the  loss  is  immediately  occasioned  by  a  peril  insured 
against,  the  insurers  are  liable,  although  it  .Le  rLotely  from 
the  negligence  or  misconduct  of  the  master  and  crew  (9),  or 
from  a  collision  caused  hj  gross  negligence  on  the  part  of  the 
crew  whose  ship  ran  into  the  vessel  insured  (r).  But  they  are 
not  liable  in  respect  of  a  loss  not  arising  from  the  perils  insured 
against^  but  from  the  vice  of  the  subject  of  insurance ;  as  where 
a  ship  is  sent  to  sea  in  a  state  not  fit  for  the  particular  voyage, 
so  that  without  encountering  any  more  than  ordinary  risk,  she 
is  obliged  to  put  into  a  port  for  repair  (*) ;  nor  are  they  liable 
when  the  misconduct  of  the  assured  is  the  efficient  cause  of  the 
loss,  although  the  immediate  cause  of  it  be  a  peril  insured 
against ;  for  the  maxim,  "  in  jure  non  remota  causa  sed  proxima 
spectatur,^  can  never  be  appUed  where  it  contravenes  the  frmda- 
mental  rule  of  insurance  law  that  the  insurers  are  not  liable  for  a 
loss  occasioned  by  the  wrongful  act  of  the  assured  {t).  The  under- 
writers are  not  liable,  imder  the  words  in  question,  for  injuries 
caused  by  rats(w),  or  worms  (x).  The  mere  remoteness,  how- 
ever, of  the  cause,  if  there  be  no  other  independent  cause  inter- 
vening, will  not  prevent  its  being  considered  as  the  cause  to 
which  the  loss  is  to  be  attributed.  Thus,  where  a  vessel  laden 
with  hides  and  tobacco,  shipped  water  which  rendered  the  hides 
putrid,  and  the  gas  which  escaped  from  them  injured  the  tobacco, 
it  was  held  that  the  damage  was  one  which  resulted,  although 
not  immediately,  from  the  perils  of  the  sea  (y).     And  where  the 


(n)  FUtcher  v.  InglU,  2  B.  &  A.  315. 
This  case  is  said,  in  Magnus  v.  Buttemer, 
1 1  C.  B.  876,  to  have  been  decided  on 
the  principle  that  the  occurrence  was 
acciaental. 

(0)  Hahn  v.  Corhett,  2  Bing.  205. 

(  p)  BtUler  V.  Fither,  8  Esp.  67. 

iq)  Walker  v.  MaitUmd,  5  B.  &  A. 
171;  Bishop  v.  PentUmd^  7  B.  &  C. 
219 ;  see  also  Heyman  v.  Parish,  2  Camp. 
149  ;  Sadler  ▼.  Dixon,  5  M.  &  W.  405 ; 
S.  C.  in  Cam.  Scacc,  8  M.  &  W.  895 ; 
The  General  Marine  Insurance  v.  Sher^ 
wood,  14  Howard  (Amer.)  352. 

(r)  Smith  v.  Scott,  4  Taunt.  120. 

is)  Fawcus  V.  SarsifUld,  6  E.  &  B. 
192,  and  see  Paterson  y.  Harris,  1  B.  & 
S.  336. 

(t)  See  the  judgment  in  Thompson  v. 


Hopper,  6  E.  &  B.  937.  In  these  cases 
the  maxim  cited  in  the  text  is  qualified 
by  another  legal  maxim,  ^^  dolus  cir- 
euit^  non  purgatur"     lb, 

(If)  Hunter  v.  Potts,  4  Camp.  203 ; 
see  also  Laveroni  v.  Drury,  8  Ex.  166, 
and  the  foreign  authorities  there  cited. 

(«)  Rohl  V.  Parr,  1  Esp.  444.  In 
Phillips  on  Ins.  c.  13,  s.  8,  it  is  ob- 
served, that  if  the  injury  to  die  ship  by 
worms  arose  from  the  loss  by  a  sea  penl 
of  the  protection  of  the  copper  sheath- 
ing, the  insurer  might  reasonably  be 
charged.  See  also  Hazard  y.  N.  E  Ma- 
rine Insurance  Company,  I  Sumner  (Ame- 
rican) Rep.  218. 

iy)  Montoya  v.  The  London  Assurance 
Company,  6  Ex.451.  From  this  and  the 
other  cases  it  would  seem  that  the  true 
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payment  of  a  sum  insured  depended  upon  the  safe  arrival  at  cer- 
tain ports  of  some  Chinese  emigrants,  and  they  mutinied  during 
the  voyage,  seized  on  the  ship  and  refiised  to  proceed  on  their 
destination^  it  was  held  that  this  piratical  seizure  of  the  ship 
(which  was  a  peril  covered  by  the  policy)  must  be  deemed  to  be 
the  real  cause  of  the  loss  of  the  siun  insured,  although  the 
coolies  might,  if  they  had  been  so  minded,  have  returned  to  the 
ship  after  the  sdzure,  and  have  proceeded  in  her  on  the 
voyage  (z). 

Upon  the  same  principle  it  has  been  decided  that  the  insurer 
of  goods  is  not  Uable  when  they  are  sold  by  the  master  to 
defray  the  expenses  of  repairs  rendered  necessary  by  a  tempest ; 
for  although  the  same  sea  peril  occasioned  the  damage  for  the 
reparation  of  which  the  goods  were  sold,  the  want  of  frmds 
aliunde^  obliged  the  captain  to  have  recourse  to  the  sale  of  the 
goods  (a).  Where  a  ship  insured  came  into  collision  with 
another  vessel,  and  an  arbitrator  awarded  that  each  ship  should 
bear  half  of  the  aggregate  loss,  and  by  reason  of  this  decision 
the  ship  insured  had  to  pay  a  balance  to  the  other  ship,  this  loss 
was  held  not  to  be  covered  by  the  policy  (J).  It  was  also  held 
in  the  same  case,  that  the  underwriters  were  not  liable  for  the 
wages  and  provisions  of  the  crew  whilst  the  ship  was  detained 
in  port  in  order  to  repair  other  damage  done  to  her  by  perils  of 
the  sea  (c). 

Where  goods  were  insured  with  a  warranty  "  free  from  all 
consequences  of  hostilities,"  and  the  vessel  in  which  they  were 
shipped  went  ashore  partly  in  consequence  of  the  extinguish- 

application  of  the  maxim  ** causa  proxi-'  ,    Sarquy  y.Hobson,  4  Bing.  181 ;  see  also 

VM,  4«.,"to  the  law  of  insurance,  is  this,  Benson  v.  Duncan,  6  Ex.  644. 
—where  there  are  two  really  fndepen-  (b)  De  Faux  v.  Saloador,  4  A.  &  E. 

dent  causes  moving  to  the  loss,  the  last  420;  General  Marine  Insurance  Company 

of  which  alone  would  have  heen  suffi-  v.  SHtrwood,   14   Howard  (American) 

cient  to  cause  it,*  as,  for  instance,  where  352.  A  clause  is  now  frequently  inserted 

there  is  a  stranding  and  a  consequent  in  policies,  hy  which  the  underwriter 

capture,  or  the  like,  the  rule  applies;  undertakes  to  be   liable  for  damages 

where,  however,  there  is  but  one  causa  which  the  vessel  insured  has  become 

eausans,  its  mere  remoteness,  or  the  fact  liable  to  pay  by  reason  of  a  collision, 

that  its  effect  is  increased  or  accele-  This   is  known  as  the  running-down 

rated  by  other  causes  having  no  inde-  clause.  See  Thompson  v.  Reynolds,  7  £.  & 

pendent  operation,  does  not  make  it  a  B.  172.    This  clause  does  not  extend  to 

eausa.remota  within  the  meaning  of  the  damages  paid  by  the  assured  in  respect 

rule.   See  also  the  judgments  in  Thomp^  of  bodily  injury  done  to  persons  on  board 

son  V.  Hopper,  6  E.  &   B.  937  ;  and  in  the  ship  run  down.   Taylor  y,  Dewar,  12 

lonides  v.  The  Universal  Marine  Insurance  W.  R.  579.   See,  however,  Coey  v.  Smith, 

Company,  14  C.  B.,  N.  S.  259.  22  Ct  of  Seis.  Cases  (Scotch),  955,  con- 

(s)  Naylor   v.  Palmer,   8   Ex.  739  ;  tra. 
S.  C,  Cam.  Scacc,  10  Ex.382.  (c)  De  Faux  v.  Salvador,  4  A.  &  E. 

(a)  Powell  V.  Gudgeon,  5  M.  &  S.  431 ;  420. 
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meat  of  a  coast  light  by  the  Confederate  authorities  in  America, 
which  had  been  done  with  the  object  of  injuring  the  Federal  ship- 
pingy  it  was  held  that  the  proximate  cause  of  the  loss  was  a  peril 
of  the  sea^  and  therefore  did  not  fall  within  the  exception  (d). 

Losses  which  do  not  &11  within  the  words  ''perils  of  the 
seas,"  are  often  coyered  by  the  general  terms  which  follow  these 
words  in  the  ordinary  policies ;  namely, ''  all  other  perils,  losses, 
and  misfortunes,''  &c.(0).  The  underwriters  are  not  liable 
under  the  ordinary  policies  for  losses  occurring  on  share  to 
goods  landed  for  trading  purposes  (/). 

Preflumptiont        j^  ^he  absence  of  any  express  stipulation  in  the  policy,  a 

vessel  which  is  not  heard  of  for  a  reasonable  time  is  presumed 
to  have  perished  by  a  peril  of  the  sea  (y).  What  is  such  a 
reascmable  time  as  to  give  rise  to  this  presumption  depends,  not 
upon  any  fixed  rule  of  law,  but  upon  the  circumstances  of  each 
particular  case  (A).  The  Courts  will  not  act  on  mere  rumours ; 
it  must  be  shown  that  no  intelligence  has  been  received  from 
persons  capable  of  giving  an  authentic  account.  Proof  that  a  few 
days  after  the  ship's  sailing  a  report  was  heard  at  the  place  whence 
she  sailed  that  she  had  foundered,  but  that  the  crew  were  saved, 
was  held,  however,  to  be  sufficient  primd  facie  evidence  of  a  loss 
by  perils  of  the  sea ;  although  the  assured  did  not  call  any  of  the 
crew,  or  show  that  he  was  unable  to  procure  their  attendance  (i). 
And  where  evidence  was  given  that  an  outward  bound  vessel 
had  not  been  heard  of  in  this  country  for  nearly  two  years 
after  she  had  sailed,  it  was  held  that  the  jury  might  presume 
her  loss,  and  that  the  plaintiff  need  not  call  witnesses  from  her 
port  of  destination  to  prove  that  she  had  never  arrived  there  IJ). 
In  all  these  cases,  however,  the  assured  must  prove  that  when 
the  vessel  left  port  she  was  bound  upon  the  voyage  insured  {k). 

(d)  Tonides  ▼.  The  Universal  Marine  (h)  Houetman  ▼.  Thornton,  Holt,  24'2. 

Inturanee  Company,    14  C.  B.,   N.    S.  By  the  French  law,  the  assured  may,  in 

259.     In  this  case  some  of  the  cargo  the  case  of  ordinary  Toyages,  abandon 

might  have  been  saved,  but  for  the  in-  if  he  receives  no  news  of  the  ship  for  a 

terference  of  the  Confederate  troops.  year  after  her  sailing,  or  for  any  one 

This  portion  was  held  to  be  within  the  entire  jear.    In  long  voyages  theneriod 

warranty.  fixed  is  two  years.    Code  de  Uomm. 

(«)  Jnie,  p.  tiS5.     CuUen  v.  Butler,  Art.  375.     See   as  to  the  dbtinction 

5  M.  &  S.  46 1 ;  PhiOipe  v.  Barber,  6  B.  between  ordinary  and  long  voyages,  ib, 

6  A.  161.    But  the  losses  were  in  these  Art.  877. 

cases  ejtudem  generis  as  those  insured  (<)  Koeter  v.  Reed,  6  B.  &  C.  19. 

against.    See   2  Wms.  Saund.  202  a,  (j)  Twemlow  v.  Otwin,  2  Camp.  85. 

note  (14).  Ik)  Cohen  v.  Hinekley,  2  Camp.  51. 

(/)  Harrison  v.  Ellis,  7  E.  &  B.  465.  Marshall  v.  Parker,  ib.  69 1   Koster  v. 

{g)  Oreen    v.  Broum,  2  Str.   1199;  /aM«;  R.  &  Moo.  833. 
Newbjf  V.  Read,  1  Park  on  Ins.  106. 
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If,  after  the  underwriters  have  paid  as  upon  a  lost  ship,  she  re- 
appears, she  will  be  treated  as  abandoned,  and  as  belonging  to 
them  (/). 

The  insurers  are  liable  for  a  loss  by  fire,  whether  it  be  occa-  Fire, 
sioned  by  the  act  of  God,  as  by  lightning  or  other  unavoidable 
accident,  or  by  the  negligence  of  the  master  or  mariners  (m). 
They  are  also  liable  if  the  yessel  be  burnt  in  the  dischai^  of  a 
duty  to  the  state ;  as  where  a  ship  chased  by  a  privateer  was 
burnt  by  the  master,  in  order  to  prevent  her  falling  into  the 
hands  of  the  enemy  (n). 

In  a  case  at  Nisi  Prius,  it  was  ruled  by  Lord  Ellenborough 
that  if  goods  are  destroyed  by  a  fire  arising  fi*om  their  having 
been  shipped  in  such  a  state  as  to  generate  heat  and  ignite 
spontaneously,  the  assured  cannot  recover;  as  the  loss  is  in  this 
case  the  consequence  of  his  own  improper  act  (o). 

A  loss  by  enemies  occurs  when  the  vessel  is  captured,  or  Enemies, 
injured  jvre  belli  ;  that  is,  by  the  subjects  of  a  country  at  war 
with  that  to  which  the  ship  insured  belongs  (  p) ;  and  an  actual 
capture  made  by  a  lawful  audiority,  although  at  a  time  when 
war  had  not  been  declared  against  the  country  to  which  the 
ship  belonged,  and  therefore  one  that  could  not  be  sustained, 
has  been  held  to  be  within  a  warranty  against  '^  capture  and 
seizure  "  contaiued  in  a  poUcy  of  insurance  {q).  But  a  seizure 
by  a  foreign  government  for  contravention  of  revenue  laws,  does 
not  fall  within  the  word  *^  capture  "  (r).  The  assured  on  goods 
may  recover  for  a  loss  by  capture,  although  it  was  effected 
through  a  barratrous  agreement  made  by  the  madter  of  the  ship, 
to  which  the  assured  was  no  parly  («).     An  insurance  in  this 


(I)  Hmutman  ▼.  Thornton,  Holt,  242. 

(m)  Bmk  v.  Tht  Royal  Esdkuigo  At* 
turanee  Company,  2  B.  &  A.  73« 

(n)  Gordon  ▼.  Rimmington,  1  Camp. 
128.  An  insurance  on  the  ship,  body, 
tackle,  &e.,  with  liberty  to  stay  at  any 
ports  or  plaees,  was  held  to  cover  a  loss 
where  the  sails,  tackle,  &c.,  of  a  ship 
were  consumed  by  an  accidental  fire 
while  they  were  in  a  warehouse  upon  a 
sand  bank  in  the  Canton  River,  where 
they  bad  been  placed  in  accordance  with 
the  usage  of  the  voyage.  This  wss  held 
to  be  a  loss  by  fire  during  the  voyage. 
Peliy  V.  The  Royal  Exchange  Junranco 
ConqKmyf  1  Burr.  841.    But  under  the 


ordinarv  policy  the  underwriters  are  not 
liable  tor  a  Iom  by  fire  occurring  on 
shore  to  a  portion  of  the  eaigo  which 
has  been  landed.  HarrUon  v.  Bltis^  7 
E.  ft  B.  466. 

(o)  Boyd  V.  Dnbois,  8  Camp.  188  ;  see 
also  Juttin  V.  Drew,  6  Taunt  48S. 

(p)  See  1  Park  on  Ins.  108.  See  alio 
poit,  p.  886,  the  cases  decided  upon  the 
warranty  of  fireedom  from  seizure  or 
capture. 

(q)  PoweU  V.  Hyde,  5  E.  &  B.  607. 

(r)  Maltldo  v.  Potte,  8  B.  &  P.  28. 

(«)  AreangeU  v.  Thmpeomt  2  Camp. 
620. 
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country  against  British  capture  is,  as  we  have  seen^  yoid(^).  In 
accordance  with  the  rule  that  the  proximate  cause  is  that  to 
which  a  loss  is  to  be  attributed,  it  has  been  held  that  where  a 
ship  was  driven  by  stress  of  weather  on  an  enemy's  coast,  and 
was  consequently  captured,  the  loss  was  a  loss  by  capture,  and 
not  by  the  perils  of  the  sea  («). 

Although  the  title  to  a  ship  by  capture  is  not  complete  until 
condemnation  (t?),  the  right  of  the  assured  to  recover  under  the 
policy  for  a  capture  does  not  depend  upon  that  step  being  taken, 
but  accrues  as  soon  as  he  has  sustained  an  actual  loss  (x). 
Where  the  captain,  after  capture  and  re-capture,  acting  with  bona 
fides y  sold  the  ship  and  cargo,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss  (y).  And  a  total  loss  by  abandon- 
ment, made  upon  sufficient  ground  after  capture,  will  not  be 
converted  into  an  average  loss  by  a  return  of  the  vessel  under 
conditions  which  make  it  uncertain  whether  the  assured  may 
not  have  to  pay  more  than  her  worth  {z).  The  underwriters 
cannot,  however,  be  made  liable  for  more  than  the  actual 
loss  (a) ;  if,  therefore,  before  the  abandonment  there  has  been  a 
re-capture,  so  as  to  fix  the  loss  at  that  time  as  an  average  only, 
the  assured  cannot  recover  as  for  a  total  loss  (i),  although,  when 
he  gave  notice  of  the  abandonment,  he  had  received  intelligence 
of  the  capture,  but  not  of  the  re-capture  (c).  So,  where  the 
notice  of  abandonment  was  not  assented  to  by  the  underwriter. 


(l)  Antey  p.  332. 

(«)  Grwns.  ElmsUe,  Peake,  278,  Srd 
edit 

(0)  Ante,  p.  41. 

(x)  See  the  judgrment  of  Lord  Mans- 
field in  Gott  V.  WUhen,  2  Burr.  694; 
see  also  Hamilton  v.  Mendes,  ib,  1 198, 
and  Pond  v.  King,  1  Wils.  191. 

iy)  Milks  V.  Fletcher,  1  Doug.  231. 
On  the  continuance  of  an  embargo  the 
owner  may  abandon.  Roteh  v.  Edie^  6 
T.  R.  413. 

(s)  McIverY.  Hendereon,  4  M.  &  8. 
676 ;  see  also  Cologan  ▼.  The  London 
Atturance  Company,  5  M.  &  S.  447.  The 
cases  establish  the  principle,  that  if 
once  there  has  been  a  total  loss  by  cap- 
ture, this  is  construed  to  be  a  permanent 
total  loss,  unless  something  afterwards 
occurs  by  which  the  assured  either  has 
the  possession  restored,  or  has  the  means 
of  obtaining  such  restoration.  It  is  im- 
material that  he  has  the  mere  right  to 
obtain  it ;  for  if  that  were  enough  to  pre- 
vent a  total  loss,  there  could  never  be 
a  total  loss  in  the  case  of  a  capture  by 


pirates,  who  have  never  a  right  to  the 
possession.  See  the  judgment  of  Lord 
Campbell,  C.  J.,  in  Dean  v.  Uomhy,  3 
B.  &  B.  180:  see  also  Lozanov.Janson, 
2  E.  &  E.  160,  where  there  had  been  a 
wrongful  seizure  by  a  British  ship  of 
war,  and  it  was  held  that  the  assured 
was  entitled  to  recover  as  for  a  total 
loss  at  the  time  when  the  action  was 
brought,  although  previously  to  this  the 
Privy  Council  had  ordered  restitution 
of  the  ship,  and  of  such  part  of  the 
cargo  as  was  unsold. 

(a)  See  the  judgment  of  Lord  Mans- 
field in  Gose  v.  WUhen,  2  Burr.  694. 

(6)  Hamilton  v.  Mendes,  2  Burr.  1198. 

(e)  Bainbridge  v.  NeilseH,  10  East, 
829.  In  this  case  the  property  was 
actually  restored  before  the  action  was 
brought.  The  owners  may  recover  for  a 
total  loss,  even  after  a  re-capture,  if  up 
to  the  commencement  of  the  action  they 
have  neither  had  actual  possession  nor 
the  means  of  obtaining  it.  Deem  v. 
Hornby,  3  £.  &  B.  180. 


INSURANCE. 


369 


and  before  action  brought^  the  ship  was  re-captured  and  arrived 
at  her  destined  port,  having  sustained  only  a  partial  loss  {d). 
A  re-purchase  bj  the  owner  after  a  capture  is  illegal,  for  it 
amounts  to  a  ransom ;  and  the  owner  cannot  recover  from  the 
insurers  the  amount  which  he  has  paid  as  purchase-money  (e). 
They  are  liable,  however,  for  payments  made  band  fid^  to  com- 
promise a  suit  of  condemnation  (/)• 

The  next  protection  is  against  ^^  pirates,  rovers,  and  thieves. '^  Pirates,  roven, 
We  have  already  said  that  pirates  are  considered  as  '^hostes  ku'  "*      "^"' 
fHani  generis y^  and  therefore  are  never  recognized  as  enemies  (^) ; 
nor  are  they  included  in  the  expression  '^  Idngs,  princes,  and 
peopk  ;"  for  the  latter  word  is  to  be  construed  according  to  the 
maxim  "  noscUur  a  sociis^^  (A), 

Jettison  occurs  where  goods  are  thrown  overboard  for  the  Jettisons, 
preservation  of  the  ship  and  cargo,  or  for  any  other  sufficient 
cause  (t) ;  as,  for  instance,  to  prevent  her  capture  by  an  enemy  (j). 
In  this  case  the  loss  is  covered  on  the  same  principle  on  which 
the  destruction  of  the  vessel  herself  is  protected,  where  she  is 
burnt  to  prevent  her  falling  into  the  hands  of  an  enemy  (A).  In 
a  recent  case  it  was  held  that  a  custom  that  underwriters  are 
not  liable  for  general  average  in  respect  of  the  jettison  of  deck 
cargo  is  valid,  and  does  not  contradict  the  terms  of  the  policy  (/)• 

The  words  ^'  arrests,  restraints,  and  detainments  of  all  kings,  Anrests,  re- 
princes,  and  people,"  are  properly  applicable  only  to  the  ruling  •'"*""» 
power  of  a  country,  and  not  to  pirates  or  any  other  lawless 
power  (m) ;  they  apply,  however,  not  only  to  hostile  acts,  but 
also  to  those  which  are  committed  by  the  government  of  which 
the  assured  is  a  subject ;  as,  for  instance,  to  the  seizure  of  the 
vessel  by  the  owners'  government  for  the  purpose  of  using  her 


(d)  Patterson  ▼.  BitchU^  4  M.  &  S. 
893 ;  see  also  McMattert  v.  Shoolbred,  1 
Esp.  237. 

(«)  Haoeloek  ▼.  Sockwood,  8  T.  R. 
268. 

(/)  Berens  ▼.  Rueker,  1  W.  Bl.  813. 

ig)  See  ante,  pp.  40  and  259;  see 
also  Molloy,  B.  1,  c.  4;  1  Beawes  Lex 
Merc.  351,  and  Dean  v.  Hornby,  3  E.  &  B. 
180. 

(A)  Neelntt  ▼.  Luthington,  4  T.  R. 
783. 

(i)  See  afi/#,  p.  320. 
M.P. 


(J)  Butler  ▼.  WUdman,  3  B.  &  A.  899. 
It  was  not  necevary,  however,  in  that 
case  to  decide  the  point,  since,  if  the 
loss  did  not  fall  within  the  meaning  of 
the  word  "jettisons"  in  the  policy,  it 
was  covered  hy  the  general  words  **  aU 
other  losses  and  misfortunes,"  which 
were  also  used  in  it 

(k)  See  aii/0,  p.  867. 

ll)  Miller  v.  Tetherington,  6  H.  &  N. 
278  ;  S.  C,  Cam.  Scacc,  7  H.  &  N.  954. 

(m)  Netbitt  V.  iMehington,  ubi  supra, 

B  B 
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as  a  firoHship  (n) ;  and  to  the  wrongful  seizure  of  an  English 
ship  and  cargo  bj  a  British  ship  of  war  (o). 

An  insurance  in  this  country  by  a  foreigner  against  a  British 
embargo  would  probably  be  held  to  be  void  upon  the  same  prin- 
ciple as  an  insurance  against  British  capture  (p). 

It  was  at  one  time  considered  that  a  foreigner  could  not 
insure  in  this  country  against  the  acts  of  his  own  govemment, 
on  the  ground  that  he  himself  was  to  be  considered  as  a  party 
to  them  {q) ;  but  later  cases  have  shown  that  this  is  only  an 
implied  exclusion  fix)m  the  reason  and  fitness  of  the  thing;  and 
that  if  a  particular  commerce  is  known  to  the  underwriters  to  be 
carried  on^  notwithstanding  its  prohibition  by  the  foreign  state^ 
they  are  liable  to  a  foreign  assured  on  the  policy  (r).  And  in 
a  recent  case^  the  rule  that  the  act  of  the  government  of  a 
country  is  to  be  treated  for  this  purpose  as  the  act  of  each 
subject  of  it  was  denied^  and  it  was  held  that  this  rule,  even  if 
correct,  could  not  be  applied  to  the  case  of  an  embargo  laid  on 
in  a  time  of  peace  between  the  countries  of  the  insurer  and  as- 
sured, for  a  purpose  wholly  unconnected  with  hostility  either 
existing  or  expected  (s).  Such  a  risk,  however,  is  not  protected 
if  the  nationality  of  the  assured  is  not  communicated  to  the 
underwriter ;  for  the  former  might  not  only  omit  to  take  proper 
means  for  preventing  the  loss,  but  might  £su;ilitate  it  by  giving 
information  to  his  own  government,  a  possibility  which  materi- 
ally varies  the  risk  {t). 

The  detention  must  be  the  inmiediate  cause  of  loss ;  if,  there- 
fore, there  is  an  embargo  at  the  port  of  destination  which  com- 
pels the  master  to  avoid  it,  and  the  object  of  the  voyage  is 


(n)  Green  v.  Young,  2  Lord  Raym. 
840. 

(o)  Loumo  ▼.  Janson,  2  E.  &  E.  160. 

(  p)  Ante,  p.  332 ;  and  see  the  judg- 
ment of  Lord  Alvanley  in  Touieng  v. 
Hubbardf  3  B.  &  P.  298.  In  MulUtt  v. 
Shedden,  18  East,  304»  this  point  does 
not  appear  to  have  been  discussed. 

(q)  Conway  v.  Gray,  10  East,  536; 
Mennett  v.  Bonham,  15  East,  477 ;  FUndt 
V.  Seoit,  ib.  625.  Conway  v.  Gray  was 
disapproved  of  in  the  Exchequer  Cham- 
ber  in  Aubert  v.  Gray,  3  B.  &  S.  163, 
169. 

(r)  :Smeon  ▼.  Bazett,  2  M.  &  S.  94  ; 
S.  C  in  error,  nomine  Bazett  v.  Meyer, 
5  Taunt.  824 ;  see  also  FUndt  v.  Seott, 
in  error,  ib.  674,  where  it  was  held  that 


a  foreigner  who  engages,  under  a  licence 
from  this  country,  in  a  trade  prohibited 
by  the  law  of  his  own  country,  separates 
himself  from  the  acts  of  his  own  go- 
vernment. In  America  it  has  been 
held  that  there  is  no  objection  to  in- 
surances on  this  ground.  3  Kent  Comm. 
292. 

(»)  Aubert  v.  Gray,  3  B.  &  S.  163 ; 
S.  a  in  Cam.  Scacc,  ib.  169.  The  Court 
of  Exchequer  Chamber  expressly  ab- 
stained from  saying  that  if  the  act  of 
seizure  had  been  a  lawful  act  under  the 
municipal  law  of  the  country  to  which 
the  assured  belonged,  it  would,  as  against 
him,  have,  been  covered  by  the  insur- 
ance. 

(/)  CampbeU  v.  Innet,  4  B.  &  A.  423. 
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thereby  defeated^  the  assured  is  not  protected  (u) ;  nor  can  the 
policy  be  extended  so  as  to  cover  a  deviation  rendered  necessary 
by  an  embargo^  or  the  like  (»).  Where,  however,  a  vessel  char- 
tered to  a  port  in  America  was  insured  on  her  voyage  out  and 
home,  and  on  arrival  at  her  port  of  destination  she  found  that 
it  was  under  an  embargo,  but  she  was  permitted  either  to 
return  with  the  cargo  on  board,  or  to  discharge  her  cargo  and 
return  in  ballast,  upon  which  the  master  discharged  the  cargo, 
and,  after  waiting  eighteen  months  until  the  embargo  ceased, 
returned  with  a  homeward  cargo,  it  was  held  that  the  under- 
writers were  liable  for  a  loss  on  the  home  voyage  (w). 

We  have  already  seen  what  constitutes  barratry  (:r).  .  Losses  Barratry, 
arising  fix)m  barratry  need  not  follow  immediately  upon  the  act 
of  barratry ;  the  underwriter  is  not,  however,  liable  if  the  loss 
does  not  occur  until  after  the  expiration  of  the  risk  described 
by  the  policy,  although  the  act  of  barratry  have  been  committed 
during  the  continuance  of  the  risk.  Thus,  where  a  ship  was 
insured  for  a  voyage,  and  afl;er  she  had  been  in  port  twenty-four 
hours  was  seized,  in  consequence  of  an  act  of  smuggling  com- 
mitted by  the  master  during  the  voyage,  this  was  held  not  to 
be  a  loss  within  the  policy  (y ). 

Eighthly,  as  to  the  memorandum.     In  order  to  prevent  the  The  m em o- 
underwriters  from  being  liable  for  injury  to  goods  of  a  peculiarly  *^''"'"*'' 
perishable  nature,  and  for  minor  damages,  the  memorandum  is 
inserted  (2). 

The  terms  of  this  part  of  the  policy  are  as  follows: — 
N.B. — (1)  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 
ranted free  from  average,  imless  general  or  the  ship  be  stranded; 


(m)  Hadkituon  ▼.  RoMnson,  8  B.  &  P. 
888 ;  Lubbock  ▼.  Rowcrqft,  6  Esp.  50 ; 
Fortter  ▼.  ChrittU,  11  East,  205.  As  to 
what  captures  are  covered  by  a  war- 
ranty affainst  the  ship's  seizure  id  her 
port  of  discharge,  see  Dalgleith  v.  Brooke, 
15  East,  295  ;  Keyter  ▼.  Scott,  4  Taunt. 
660.  Where  goods  are  landed  in  the 
usual  manner,  and  then  seized,  they  are 
not  protected,  even  although  they  have 
not  reached  the  possession  of  the  con- 
signee. See  Brown  v.  Caratairt,  8  Camp. 
161.  The  cases  in  which  the  seizure 
has  arisen  from  the  breach  of  a  warranty 
will  be  found  poit^  p.  885. 


(0)  ParA:lfiv.  7Vttfio,2Gamp.59;  S.C. 
11  East,  22  ;  Blackenhagen  v.  The  Lon^ 
don  Atturance  Company,  1  Camp.  454i. 

{to)  Schroder  v.  Thompson,  7  Taunt. 
462. 


(r)  Ante,  p.  105. 


Lockyer  v.  Qffley,  1  T.  R.  252. 
(s)  It  was  first  introduced  in  1749. 
Observations  upon  the  clause  "  franc 
d*avarie,"  contained  in  French  policies, 
will  be  found  in  Emerigon,  Trait^  des 
Assurances,  c.  xii.  s.  45,  where  the 
usages  of  several  countries  upon  this 
head  are  mentioned.  See  also  Beneck^, 
Princ.  of  Indemn.  p.  487. 
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(3)  sugar,  tobacco,  hemp,  flax,  hides  and  skins  are  warranted 
free  from  ayerage  under  five  per  cent. ;  (3)  and  all  other  goods, 
also  the  ship  and  freight,  are  warranted  free  from  average  under 
three  pounds  per  cent.,  unless  general  or  the  ship  be  stranded. 

Average  within      The  word  average  is  not  used  in  the  memorandum  in  the  sense 
meaning,      gpoken  of  in  a  former  Chapter.     It  does  not  mean  here  a  gene- 
ral loss  to  which  all  must  contribute,  but  a  partial  damage  to 
particular  goods. 

The  meaning  of  this  obscure  memorandum  is  this :  on  the 
articles  mentioned  in  paragraph  (1)  the  underwriters  are  not  to 
be  liable  for  any  partial  damage,  unless  the  loss  is  in  the  nature 
of  a  general  average,  or  the  ship  is  stranded ;  on  the  articles 
mentioned  in  paragraph  (2)  they  are  not  to  be  liable  for  any 
damage  (except  loss  in  the  nature  of  a  general  average)  unless  it 
equals  or  exceeds  five  per  cent,  of  their  value,  or  the  ship  is 
stranded;  and  on  the  ship,  freight,  and  all  other  goods  they  are 
not  to  be  liable  for  any  damage  (except  loss  in  the  nature  of  a 
general  average),  unless  it  equals  or  exceeds  three  per  cent,  of 
the  value,  or  the  ship  is  stranded  (a). 

It  has  been  held  that  the  word  com  in  the  memorandum 
includes  malt(&),  and  also  peas,  and  beans  (c),  but  not  rice  (d). 

As  in  other  cases,  a  loss  is,  for  these  purposes,  total,  if  the 
effect  of  the  damage  is  such  that  the  goods  are  lost  to  the 
assured  (e).  Thus,  where  a  cargo  of  fruit  was  so  damaged  by 
sea  water  that  the  authorities  refused  to  allow  it  to  be  landed  at 
a  port  to  which  the  ship  was  driven,  and  it  was  there  thrown 
overboard,  it  was  held  that  the  underwriter  was  liable  (/). 
Where  the  cargo,  although  damaged,  arrives  at  its  destination, 
the  underwriter  is  protected  by  the  exception  (g).  And  if  the 
vessel  is  wrecked  short  of  its  destination,  and  the  cargo  is  got 
ashore  in  a  damaged  condition  in  specie,  but  not  being  of  a 


(a)  See  1  Arnould  on  Ini.  83  {2nd 
edit). 

(b)  Moody  v.  Surridge,  2  Esp.  688. 
(0)  Mason  v.  Skurray,  1  Park  on  Ins. 

J  74. 

(d)  Seoit  ▼.  BottrdUhn,  2  N.R.  218. 

(e)  See  Row  ▼.  Sahador,  3  B.  N.  C. 
266,  and  the  cases  cited  poti,  Chap. 
VII.,  Part  II.,  CoNSTRucTiYB  Total 
Loss.  Whether  a  loss  is  total  or  partial 
depends  upon  general  principles,  which 
apply  equally  to  the  articles  which  are 


within  the  memorandmn,  and  t«  those 
which  are  covered  by  the  policy  gene- 
rally. See  the  Judgment  in  Rmui  v. 
Salvadoft  ubi  supra. 

(/)  DysoH  ▼.  Rswerift,  8  B.  &  P.  474 ; 
Cocking  V.  Frmstrt  1  Park  on  Ins.  181 ; 
Cologam  f.  The  London  Jsturanet  Cam" 
pony,  5  M.  &  S.  447 ;  Parry  ▼.  Abtrdein, 
9B.&C.411. 

{g)  Mason  ▼.  Skurray,  I  Park  on  Ins. 
191 ;  Andsrson  ▼.  Tks  Royal  BMchange 
Assurance  Company,  7  Eaat,  88. 
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perishable  nature^  it  might  have  been  conveyed  to  the  port  to 
which  it  is  consigned  without  any  loss  of  its  specific  character, 
the  underwriter  is  protected  (A). 

But  if  goods  of  a  perishable  nature  are  damaged  by  the  sea, 
and  necessarily  landed  before  the  termination  of  the  voyage,  and 
it  is  found  that  they  cannot  be  brought  to  their  destination 
ynthont  losing  their  origmal  character,  owing  to  their  being 
unable  to  bear  the  further  voyage  in  their  damaged  condition, 
the  circumstance  of  their  existing  in  specie  at  that  forced  termi- 
nation of  the  risk  does  not  prevent  the  assured  &om  recovering, 
although  the  goods  are  sold  in  their  original  character (t)« 
Where  goods  are  sold  under  such  circumstances  the  question  is, 
not  whether  a  prudent  person  uninsured  would  have  sold  them, 
but  whether  the  goods  are  in  such  a  state  that,  if  brought  home, 
they  could  be  sold  for  an  amount  exceeding  the  expense  of 
unshipping,  drying,  or  warehousing,  and  transhipping  and 
salvage.     If  this  is  not  so,  the  loss  is  total  (J). 

Where  in  the  memorandum  the  words  ^^  warranted  free 
from  particular  average"  are  used,  these  words  are  not  confined 
to  losses  arising  from  injury  to  the  goods  themselves,  but 
amount  to  a  warranty  against  any  loss  other  than  a  total  loss, 
or  general  average ;  and  therefore  the  underwriters  are  not 
liable  for  expenses  incurred  in  relation  to  the  goods,  such  as 
freight  paid  for  the  forwarding  of  them  to  their  destination(i). 

It  was  formerly  considered  that  the  cases  had  established  that, 
whether  a  loss  was  a  total  loss  of  part,  or  an  average  loss  of  the 
whole  of  the  cargo,  depended  upon  the  mode  in  which  the  cargo 
was  stowed,  and  that  if  it  was  carried  in  casks  or  packages 


(h)  Thompson  v.  T7k  Royal  Exchange 
Juurana  Company,  16  East,  214;  QlennU 
V.  The  London  Jsturance  Company,  2  M. 
&  S.  871 ;  Hedburg  v.  Pear$on,  7  Taunt. 
154. 

(0  Rottx  V.  Salvador,  3  B.  N.  C.  266, 
reversing  Roux  v.  Salvador,  1  B.  N.  C. 
526 ;  Nttvone  v.  Haddon,  9  C.  B.  30. 

(/)  Rotetto  V.  Gurney,  11  C.  B.  176; 
Reimtr  ▼.  Ringrote,  6  Ex.  263 ;  see  also 
PM/,  p.  408. 

(Ar)  The  Great  Indian  Penintula  RaU- 
way  Company  ▼.  Saunders^  1  B.  &  S.  41 ; 
S.V,  in  Cam.  Scacc.,  2  B.  8c  S.  266.  In 
this  case  iron  rails  were  shipped  to  a 
foreiffn  port,  freight  to  be  paid  here, 
ship  lost  or  not  lost.  The  shippers  in- 
sured them  by  a  policy  in  the  ordinary 


form,  "warranted  free  from  particular 
average,  unless  the  ship  be  stranded, 
sunk  or  burnt,"  with  the  usual  clause 
authorizing  the  assured  to  "  sue,  labour 
and  travel  for,  in  and  about  the  defence, 
safeguard  and  recovery  of  the  goods." 
The  ship  was  neither  stranded,  sunk 
nor  burnt,  but  there  was  a  constructive 
total  loss  of  her  by  perils  of  the  sea. 
The  rails  were  saved,  and  sent  on  in 
other  vessels  to  their  destination,  for 
which  the  assured  was  compelled  to  pay 
freight  to  an  amount  not  exceeding  the 
value  of  the  rails.  It  was  held  that  this 
freight  was  not  recoverable  under  the 
policy.  See  also  Booik  v.  Gair,  15  C*  B., 
k  8. 291. 
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which  were  capable  of  separate  valuation^  a  loss  of  one  was  a 
total  loss  to  that  extent  (/),  but  that  if  the  cargo  was  stowed 
in  bulk(in),  or  a  portion  only  of  each  cask  or  the  like  was 
damaged  (n),  this  was  to  be  considered  an  average  loss.  This 
important  question  was,  however,  discussed  before  the  Exchequer 
Chamber  in  a  modem  case,  and  that  Court,  after  reviewing  the 
earlier  decisions,  and  explaining  that  their  effect  had  been  to  a 
great  extent  misapprehended,  held  that  where  memorandum  goods 
of  the  same  species  are  shipped,  whether  in  bulk  or  in  packages 
not  expressed  hj  distinct  valuation  or  otherwise  in  the  policy  to 
be  separately  insured,  and  there  is  no  general  average,  and  no 
stranding,  the  ordinary  memorandum  exempts  the  underwriters 
from  Uability  for  a  total  loss  or  destruction  of  part  only,  although 
consisting  of  one  or  more  entire  package  or  packages,  and 
although  such  package  or  packi^s  be  entirely  destroyed  or 
otherwise  lost  by  the  specified  perils  (o). 

Where,  however,  *'  master's  effects"  were  insured  "  free  from 
all  average,"  and  some  of  the  articles  were  wholly  lost,  but 
others  were  saved,  it  was  held  that  the  master  might  recover 
.for  those  which  were  lost,  since  the  word  "effects"  was  used 
merely  to  save  the  enumeration  in  the  policy  of  the  articles 
insured,  and  it  was  therefore  intended  that  the  insurer  should 
be  liable  for  any  total  loss  of  the  specific  things  referred  to  by 
this  general  word  (/7),  So,  where  the  insurance  was  for  ^'  240Z., 
on  goods  so  valued  against  total  loss  only,"  and  the  assured  put 
on  board  goods  of  different  kinds  and  descriptions,  and  in 
separate  cases  and  packages,  and  all  the  goods  were  lost  except 
three  of  the  packages,  it  was  held  that  he  might  recover  in 
respect  of  the  packages  which  were  totally  lost  (9).  Where  the 
policy  was  "  on  rice  to  be  declared  warranted  free  of  particular 
average,"  it  was  held  that  the  assured  could  not,  by  indorsing 
on  the  policy  a  declaration  of  interest,  with  a  separate  valua- 
tion of  each  bag  of  rice,  create  a  separate  insurance  on  each 
bag  (r). 

(Q  See  the  judgment  of  Lord  Mans-  mented  on.     The  Court  expressed  no 

field  in  Letois  v.  Rucker,  2  Burr.  1170 ;  opinion  as  to  the  liability  of  the  under- 

and  Davff  v.  Milord,  15  East,  559.  writers  in  these  cases,  in   respect  of 

(m)  HilU  ▼.   The  London  Auurance  goods  of  different  species. 

Company,  5  M.  &  W.  569.  {p)  Duffy.  Mackentie,  2  C.  B.,  N.  S. 

(n)  Hedhurg  v.  Pearson,  7  Taunt.  154.  1 6. 

(o)  RalU  ▼.  Janson,  6  £.  &  B.  423.  (q)   Wilkinson  y.Hyde,  2  C.  B.,  N.  S. 

See  the  judgment  of  the  Court  in  which  SO. 

the    authorities,    both     English    and  (r)  Entwitle  v.  Ellis,  2  H.  &  N.  549. 
foreign,  are  fiilly  collected  and  com- 
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Where  a  policy  contained^  in  addition  to  the  usual  memoran- 
dum^ a  clause  binding  the  underwriter  to  pay  average  separately 
upon  each  package,  this  was  held  not  to  prevent  the  assured,  in 
the  event  of  some  packages  only  being  injured,  fix)m  selling  the 
whole  and  recovering  for  an  average  loss  upon  the  whole  ex- 
ceeding three  per  cent.  (s). 

Under  the  words  "are  warranted  free  from  average  under 
three  per  cent.,"  the  underwriter  is  liable  if  it  appears  at  the  end 
of  the  voyage  that  the  aggregate  amount  of  several  partial  losses 
equals  or  exceeds  three  per  cent,  although  each  taken  separately 
is  under  that  amount  (^).  The  proportion  which  the  average 
bears  to  the  cargo  must  be  calculated  with  reference  to  the  state 
of  the  cargo  at  the  time  at  which  the  loss  happens  (u). 

By  the  warranty  of  goods  free  from  average,  imless  "  the  ship  Stranding, 
be  stranded,"  the  underwriters  agree  to  ascribe  the  loss  to  the 
stranding,  as  being  the  most  probable  occasion  of  it,  although 
the  fact  cannot  always  be  ascertained  (or).  Accordingly,  where 
a  stranding  has  taken  place,  an  average  loss  becomes  a  charge 
upon  the  underwriters,  whether  it  has  been  in  reality  occasioned 
by  the  stranding  or  not  (y),  provided  the  stranding  took  place 
while  the  goods  were  on  board.  Where  it  does  not  occur  until 
after  they  are  knded  the  UabiUty  of  the  underwriter  is  not 
affected,  although  the  landing  took  place  at  an  intermediate 
port,  and  in  consequence  of  the  goods  being  damaged  {z). 

To  constitute  a  stnmding  a  striking  is  not  sufficient.  If  the 
ship  merely  touches  or  strikes  and  gets  off  again,  how  much 
soever  she  may  be  injured,  she  is  not  stranded ;  but  if  she  settles 
and  remains  for  any  time,  this  is  a  stranding,  without  reference 
to  the  degree  of  damage  which  she  sustains  (a).     A  resting  for 


{»)  Hagedom  v.  Whitmore,  1  Stark. 
167.  As  to  the  effect  of  a  separate 
valuation  of  the  hull  and  machinery  of 
a  steamer  where  average  expenses  are 
incurred  for  the  heneflt  of  the  whole 
adventure,  see  OppenJuim  v.  Fry,  11 
W.  R.  725. 

(t)  Blaekett  v.  The  Royal  Exchange 
Auurance  Company,  2  C.  &  J.  244. 

(tt)  Rohl  V.  Parr,  1  Esp.  446. 

(x)  See  per  Lord  Kenyon  in  Nesbiii 
V.  Luthington,  4  T.  R.  787. 

(y)  See  per  Lord  Tenterden  in  WeUt 
V.  Hopwood,  S  B.  &  Ad.  35 ;  see  also 
Wilton  V.  Smith,  8  Burr.  1550;  Bumeli 


V.  Kentington,  7  T.  R.  210  ;  Harmon  v. 
FauXf  S  Camp.  429. 

(s)  Roux  V.  Salvador,  1  B.  N.  G.  526, 
overruled,  but  not  on  this  point,  3  B.  N. 
C.  266. 

(a)  Harmon  v.  Faux,  ubi  supra  ;  MaC' 
dougle  V.  The  Royal  Bxdtange  Auurance 
Company,  1  Stark.  130,  in  which  Lord 
EUenborough  said,  "  A  striking  is  not 
sufficient ;  it  is  merely  temporary,  or  as 
it  has  been  vulgarly  described,  a  touch 
and  go;  but  in  order  to  constitute  a 
-stranding,  the  ship  must  be  stationary." 
See  S.  C.  4  M.  &  S.  503. 
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fifteen  or  twenty  minutes  has  been  held  to  be  a  stranding  (b). 
It  is  immaterial  whether  it  be  upon  a  bank  or  a  rock  (c).  It  is 
not,  however,  every  stationary  taking  ground  that  constitutes  a 
stranding.  Thus,  where  a  vessel  takes  the  ground  in  the  ordi- 
nary and  usual  course  of  navigation  and  management  in  a  tidal 
river  or  harbour,  upon  the  ebbing  of  the  tide,  or  firom  a  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
the  tide  or  increase  of  the  water,  this  is  not  a  stranding  within 
the  meaning  of  the  memorandum  (d).  But  it  is  otherwise  where 
the  ground  is  taken  under  any  extraordinary  circumstances  of 
time  or  place,  by  reason  of  some  unusual  or  accidental  occur- 
rence (e).  Thus,  when  a  vessel  took  the  ground  several  times 
in  going  up  a  harbour  in  the  ordinary  course  of  navigation 
from  the  shallowness  of  the  water,  this  was  held  to  be  no 
strsmding  (/).  So,  where  a  vessel  took  the  ground  in  a  tidal 
harbour  where  it  was  intended  that  she  should  do  so,  at  the 
time  she  was  moored,  and  was  injured  by  striking  against  some 
hard  substance,  this  was  also  considered  not  to  be  a  strand- 
ing (ff).  But  where  a  ship  was  improperly  fastened  to  a  pier 
in  a  basin,  so  that  she  took  the  ground,  and  when  the  tide  left 
her  she  fell  over  and  was  bilged,  this  was  held  to  be  strand- 
ing (A).  So,  where  the  water  being  drawn  off  firom  an  inland 
navigation  for  the  purpose  of  repairing  it,  a  vessel  settled  acci- 
dentally upon  some  piles  which  were  not  previously  known  to 
be  there  (t),  where  a  vessel,  having  struck  upon  an  anchor  in  a 
harbour,  was  injured  and  in  danger  of  sinking,  and  was  there- 
upon hauled  higher  up  the  harbour  and  drawn  upon  the  ground, 
where  she  remained  for  some  time  (A),  and  where  a  ship  under 
stress  of  weather  made  a  tidal  harbour,  but  it  being  low  water 
she  grounded  there  (/)>  these  were  all  held  to  be  cases  of 
stranding. 

(b)  Baker  v.  Towry,  I  Stark.  436.  (g)  Kingtfird  ▼.  Marshtai,   S  Bing. 

(e)  Tb.  458. 

(d)  Magnus  v. BuUemer,  1 1 C.  B.  867 ;  (h )  Carrutkert  v.  Spdebotkam,  4  M.  & 
3  Kent  Comm.  323,  note  (e).  See  also  S.  77  ;  see  also  Bithop  y.  Penilamd,  7  B. 
the  judgment  in  Corcoran  ▼.  Gumey,  1  &  C.  219. 

£.  &  B.  456.  (t)  Rayner  v.  Godmond,  5  B.  &  A. 

(e)  See  the  judgment  of  Lord  Ten-      225. 

terden  in  WelU  v.  Hopwood,  3  B.  &  Ad.  (k)  Barrow  v.  Bell,  4  B.  8c  C.  736. 

35.  (/)  Corcoran  v.  Gumey,  ubi  supra, 

(/)  Heame  v.  Edmunds,  1  B.  &  B.  888. 
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The  term  Warranty ,  as  used  in  insurance  law,  means  any  asser-  Warranties 

tion   or  undertaking  on  the  part  of  the  assured,  whether  ex-  "p*,^"  ^^^ 

pressed  in  the  contract^  or  capable  of  being  annexed  to  it^  on 

the  strict  and  literal  truth  or  performance  of  which  the  liability 

of  the  underwriter  is  made  to  depend.     Warranties  may  be  What  is  a 

either  express  or  implied ;  they  are  express  if  stated  in  terms  in  ^*"*°  ^' 

the  contract^  and  implied  if  superadded  to  it  by  custom  and 
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known  usage.  In  either  case^  and  whether  they  are  material 
or  not  to  the  risk  {a),  the  strict  performance  of  them  is  a  con- 
dition precedent  to  the  attaching  of  the  underwriter's  liability  (&) ; 
even  although  the  loss  arise  from  a  cause  wholly  unconnected 
with  the  breach  of  warranty  (c),  and  the  non^mpliance  with  it 
occasion  no  damage  {d).  Nor  will  a  compliance  with  a  war- 
ranty be  excused  by  the  occiurence  of  events  over  which  the 
assured  has  no  control  («).  And  where  the  warranty  is  of  a 
matter  which  continues  of  importance  until  the  risk  determines^ 
as,  for  instance,  a  warranty  of  neutrality,  such  a  Warranty  is 
continuous  so  &r  as  relates  to  the  acts  of  the  assured,  whether 
the  policy  be  for  a  voyage  or  for  a  time  certain  (/). 

The  subject  of  Representations  will  be  considered  in  a  later 
part  of  this  Chapter  {g).  They  may  be  defined  to  be  statements 
or  assertions  made  at  the  time  of  entering  into  the  contract,  but 
not  embodied  in  it,  or  if  embodied  in  it,  not  intended  to  be  of 
its  essence.  They  differ  from  warranties  inasmuch  as  they  are 
collateral  to  the  contract,  and  a  substantial  compliance  with 
them  is  sufficient. 

An  express  warranty  must  appear  on  the  &ce  of  the  policy. 
The  contents  of  a  separate  paper,  even  although  it  is  wrapt  up 
with  the  policy,  or  pinned  or  wafered  to  it,  have  been  held  not 
to  be  a  warranty,  but  merely  a  representation  (A).  If,  however, 
the  separate  paper  is  referred  to  in  the  policy,  so  as  to  be  incor- 
porated with  it,  it  is  otherwise ;  as  where  the  policy  is  declared 
to  be  made  subject  to  the  rules  of  a  company  or  club  (i) ;  and  a 
statement  in  the  margin  of  the  policy  (A),  or  at  the  bottom  of 
it  (/),  may  be  a  warranty. 

The  most  usual  express  warranties  in  time  of  peace  are,  that 
the  ship  is  safe  on  a  given  day,  and  that  she  will  sail  or  depart 
on  a  given  day.     In  time  of  war  it  is  also  usual  to  warrant  that 


/ 


(a)  See  the  judgment  of  Lord  Eldon 
in  The  Newcastle  Fire  Ituuranee  Com- 
pany ▼.  Macmorran,  8  Dow.  262. 

(6)  PawsoH  ▼.  WaieoHt  2  Cowp.  785 ; 
De  Hahn  ▼.  Hartley,  1  T.  R.  348 ;  2 
T,  R.  186. 

(e)  Woolmer  v.  Muilmant  8  Burr.  1419. 

id)  Rich  V.  Parker,  2  Esp.  615;  7 
T.  R.  705. 

(e)  Hore  v.  WMtmore,  2  Cowp.  84. 

(/)  See  the  judgment  in  ^Uem  ▼• 
Thornton,  3  E.  &  B.  888. 

ig)  Pott,  p.  892. 

{h)  Pttwton w.Ewer,  1  Doug.  12, note; 


Pawecn  ▼»  Bameoelt,  ib. ;  Bize  v.  Fletcher, 
1  Doug.  13,  note. 

(0  Pittegrew  v.  PringU,  8  B.  &  Ad. 
514;  Oraham  y.  Barrat,  5  B.  &  Ad» 
1011;  Colledge  v.  Harty,  6  Ex.  205. 
This  rule  was  first  acted  on  in  cases  of 
fire  policies.  See  Routledge  v.  Burrell, 
1  H.  BL  254;  fVorsley  t.  Wood,  6  T.  R. 
710. 

(k)  Bean  v.  Stupart,  1  Doug.  W;  De 
Hahn  v.  Hartley,  ubi  eupra, 

(I)  Blackhurst  y.   Cockell,  8  T.   R. 
860. 
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the  ship  will  sail  with  convoy^  and  that  she  and  her  cargo  are 
neutral  property  and  free  firom  confiscation  or  seizure  in  the 
port  of  discharge.  We  will  consider  these  warranties  in  the 
above  order. 

A  warranty  that  the  ship  or  goods  are  safe  on  a  particular  Express  war- 
day  is  complied  with  if  they  are  safe  at  any  time  on  that  day,  Jli  a  g|iven  *^ 
although  they  were  lost  at  the  time  when  the  underwriter  sub-  ^7- 
scribed  the  policy  (m).     Where  a  ship  was  insured  at  and  fi*om 
one  port  to  another,  a  warranty  that  she  was  ^^  in  port "  on  a 
certain  day  was  held  to  mean  that  she  was  safe  in  the  port  firom 
which  the  voyage  insured  was  to  commence,  and   not  to  be 
satisfied  by  her  being  at  that  time  safe  in  another  port  (n). 

A  warranty  to  sail  on  a  particular  day,  means  that  the  ship  To  sail  on  a 
shall  be  on  her  voyage  on  that  day,  and  is,  therefore,  not  ful-  ^^^  *^' 
filled  unless  she  completely  unmoor  on  that  day ;  although  she 
may  have  her  cargo  and  passengers  on  board  and  be  ready  to 
sail,  and  is  only  prevented  by  stress  of  weather  (o) ;  nor  will  the 
raising  anchor  and  getting  under  sail  suffice,  unless  at  the  time 
of  her  doing  so  she  has  everything  ready  to  perform  the  voyage, 
so  as  to  make  those  acts  the  actual  commencement  of  it(p). 
K,  therefore,  she  has  not  taken  on  board  the  whole  of  her 
ballast  (9),  or  her  full  crew  (r),  or  if,  although  she  has  left  the 
harbour,  the  captain  has  gone  on  shore  to  complete  the  ship's 
papers  («),  the  warranty  is  not  complied  with.  Upon  an  insur- 
ance at  and  firom  Portneuf  to  London,  to  sail  on  or  before  the 
28th  October,  it  Was  held  that  the  dropping  down  the  river 
before  that  day,  with  a  crew  only  sufficient  for  the  river  naviga- 
tion to  Quebec,  where  she  was  to  get  her  clearances,  was  not  a 
compliance  with  the  warranty  {t).     It  does  not  in  such  cases 


(m)  Bhekhmrsl  ▼.  Cockell,  8  T.  R. 
860. 

(«)  Colbff  V.  Hunter,  Moo.  &  Malk. 
81. 

(o)  Nelson  ▼.  Sahador,  Moo.  &  Malk. 
809.  See  as  to  the  construction  put  on 
the  words  "  final  sailing  from  the  port  of 
loading  "  in  a  charter-party,  Raelandt* 
T.  Harrison,  9  Ex.  444 ;  as  to  the  words 
"lesTe  Amsterdam,"  Van  Baggen  t. 
Bainss,  ib,  628 ;  and  as  to  the  words  **  the 
ship  shall  be  dispatched  within  twenty- 
one  days  after  arrival,"  Sharp  ▼.  Gibbs, 
1  H.  ft  N.  801.    See  also  Baines  t. 


Holland,  10  Ex.  802. 

(f)  See  the  Judgment  of  Abbott,  C.  J., 
in  Lang  ▼.  Jnderdon,  3  B.  8e  C.  495 ; 
and  Bond  ▼.  Nutt,  2  Cowp.  601. 

iq)  Fittegreto  j.Pringle,  8  B.  &  Ad. 
514. 

(r)  Graham  t.  Barras,  5  B.  &  Ad. 
1011. 

(«)  Thompson  ▼.  Gillespv,  5  E.  &  B. 
209 ;  Hudson  ▼.  Bilton,  6  E.  &  B.  565. 

(t)  RidsdaU  ▼.  Newnham,^  Camp. 
Ill;  8  M.  &  S.  456 ;  see  also  Nelson  ▼. 
Salvador,  ubi  supra.  The  rule  laid  down 
in  these  cases  does  not  apply  where  a 
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form  any  excuse  for  the  non-fulfilment  of  the  warranty  that  the 
ressel  was  prevented  from  leaving  port  by  an  embargo  (u).  If, 
however,  a  vessel,  perfectly  ready  to  proceed  with  her  voyage, 
quits  her  moorings,  but  after'sailing  a  short  distance  is  detained 
by  a  subsequent  occurrence,  the  warranty  is  complied  with  (x). 
Where  a  ship  insured  *^  at  and  from  Jamaica,'*  left  her  port  of 
lading  before  the  day  on  which  she  was  warranted  to  have 
sailed,  with  all  her  cargo  and  clearances  on  board,  and  pro- 
ceeded, in  order  to  join  convoy,  to  the  usual  place  of  rendezvous 
at  another  port  of  the  island,  where  she  was-  detained  by  an 
embargo,  it  was  held  that  the  warranty  was  complied  with  (y). 
So,  where  a  ship  sailed  from  Demerara  on  the  day  warranted, 
and  when  beyond  the  mouth  of  the  river,  the  tide  being  low, 
she  anchored  for  two  days  within  a  shoal  which  extended  for 
some  miles  beyond  the  mouth  of  the  river,  it  was  held  that  the 
warranty  had  been  observed  (z).  In  such  cases  the  vessel  must 
sail  with  the  bona  fide  intention  of  proceeding  with  the  voyage, 
and  not  merely  for  the  purpose  of  satisfying  the  warranty.  A 
vessel  in  Dublin  harbour,  warranted  not  to  sail  after  the  15th 
August,  was  on  that  day  cleared  and  taken  out  of  dock,  and 
warped  down  the  river  as  far  as  possible.  The  following  day 
she  was  warped  further  down,  but  could  not  proceed  to  sea, 
owing  to  the  state  of  the  wind,  until  the  17th.  The  Court  held, 
that  if  what  was  done  had  been  done  merely  for  the  purpose  of 
complying  with  the  warranty,  the  warranty  was  not  satisfied ; 
but  that  it  was  otherwise  if  the  master  had  acted  with  the  hon& 
fide  intention  of  placing  the  ship  in  a  more  favourable  position 
with  regard  to  the  prosecution  of  her  voyage,  or  if  he  had  acted 
partly  with  that  intention,  and  partly  in  order  to  comply  with 
the  warranty  (a). 

If  a  vessel  be  insured  *^  at  and  fix>m"  several  ports  to  sail  on 


voyage  is  divisible  into  two  distinct 
parts,  requiring  a  different  kind  of  sea- 
worthiness. Thus  where  ships  where  in- 
sured from  Lyons  to  Galatz,  to  sail  on 
or  before  a  particular  day,  and  they 
sailed  before  that  day  from  Lyons,  in  a 
state  fit  for  the  river  navigation  down  to 
Marseilles,  but  from  the  nature  of  the 
navigation  they  could  not  be  made  fit 
for  sea  till  they  arrived  at  Marseilles, 
it  was  held  that  the  warranty  had  been 
complied  with.  Bmdtton  v.  LwpUmt  16 
C  B.,  N.  S»  113. 
(m)  Hore  v.  WhUmMre,  2  Cowp.  784. 


(x)  See  the  judgment  of  Lord  Ten- 
terden  in  Pittegrew  v.  Pringle,  3  B.  & 
Ad.  614. 

(y)  Bond  v.  Nutt,  2  Cowp.  601 ;  see 
also  Barle  v.Harrit,  1  Doug.  867 ;  Tkel- 
lutton  V.  FerguttoUf  ib.  861. 

(s)  Lang  V.  Anderdonj  8  B.  &  C.  496. 

(a)  CoeArofM  v.  Fither,  2  C.  8r  M.  681. 
On  the  second  trial  the  Jury  found  that 
the  master  had  intended  to  sail  on  the 
16th,  and  that  he  had  used  proper  ex- 
ertions to  do  so.  See  1  C,  M.  &  R. 
809. 
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ot  before  a  patiicular  daj^  the  warranty  is  complied  with  if  she 
leaveB  her  final  port  of  loading  before  that  day,  although  she 
afterwards  touches  at  another  of  these  ports  in  order  to  join 
convoy  (ft).  Under  an  insurance  "  at  and  fi*om  "  an  island,  to 
sail  after  a  given  day,  the  moving  from  port  to  port  in  that  island 
before  that  day  is  not  a  violation  of  the  warranty  (c).  Where  a 
ship  was  insured  ^^  at  and  firom  New  York  to  Quebec  during 
her  stay  there,  thence  to  the  United  Kingdom,  the  ship  being 
warranted  to  saU  from  Quebec  on  or  before  the  1st  November," 
and  the  vessel  was  lost  on  her  voyage  from  New  York  to  Quebec, 
but  she  had  not  sailed  from  New  York  at  a  time  reasonably 
Bu£Scient  to  have  enabled  her  to  sail  from  Quebec  on  the  day 
mentioned,  it  was  held  that  the  underwriters  were  nevertheless 
Uable,  since  the  warranty  could  not  be  extended  by  inference  to 
an  undertaking  to  leave  New  York  by  any  particular  time  (cf ). 
Where  the  warranty,  instead  of  being  "  to  sail,"  was  "  to 
depart,"  it  was  held  to  be  necessary  that  the  ship  should  not 
only  have  broken  ground  on  the  day  named,  but  that  she  should 
be  then  out  of  the  port,  or  at  sea(e). 

A  convoy  is  a  naval  force,  consisting  of  a  ship  or  ships  ap-  To  sail  with 
pointed  by  the  government,  or  by  the  commander  of  a  particular  ^^^^^' 
station,  to  escort  and  protect  merchant  ships  proceeding  to  cer- 
tain ports.  The  warranty  to  sail  with  convoy  is  not  satisfied 
by  obtaining  the  protection  of  a  single  man-of-war,  which  is  not 
in  fact  part  of  the  convoy,  and  the  captain  of  which  has  not 
obtained  sailing  orders  (/). 

This  warranty  implies  that  the  ship  shall  sail  with  convoy  for 
the  whole  voyage  (g) ;  and  if  a  convoy  be  appointed  for  the 
same  voyage  as  that  on  which  the  ship  insured  is  bound,  she 
must  sail  with  that  convoy.  If  she  sail  with  a  convoy  appointed 
for  another  voyage,  although  the  course  is  nearly  the  same  for  a 


(h)  Wright  ▼.  Shiffner,  2  Camp.  247  ; 
11  East,  515. 

(e)  Qruick$bank  v.  Jansont  2  Taunt 
801. 

(d)  Baines  v.  Holland,  10  Ex.  802. 

(«)  Moir  ▼.  The  Royal  Exchange  At- 
iuranee  Company,  4  Camp.  84 ;  3  M.  & 
S.  461 ;  6  Taunt.  241 ;  and  tee  the  cases 
cited  ante,  p.  879,  note  (o). 

(/)  Hibhert  v.  Pigou,  2  Park  on  Ins. 
498.  The  13  Car.  %  st.  1,  c.  9,  and  the 
22  Qeo.  2,  c.  33,  directed  that  com- 


manders of  King's  ships  should  take 
care  of  vessels  under  convoy.  The  38 
Geo.  3,  c.  76,  and  43  Geo.  3,  c.  57i  re- 
quired all  British  ships  to  sail  under 
convoy  during  hostilities.  See  Long  v. 
Dutt,  2  B.&  P.  209 :  Cohen  v.  ffinckUy, 
I  Taunt.  249 ;  Hinckley  v.  Walton,  3 
Taunt.  131. 

ig)  Lilley  v.  Ewer,  Dougl.  72;  see 
also  Jefferyee  v.  Legendra,  Show.  297  ; 
S,  a  8  Lev.  320 ;  2  Salk.  443. 
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great  part  of  the  way,  this  will  not  suffice  (A).  In  practice  the 
government  usually  appoints  a  place  of  rendezvous  from  which 
the  convoy  sails^  and  the  warranty  is  satisfied  if  the  ship  sail 
with  convoy  thence  (i). 

Where  a  policy  provided  that  a  ship  might  sail  to  the  place 
oi  rendezvous  to  join  convoy^  it  was  held  that  she  was  protected 
in  proceeding  thither^  although  there  was  a  convoy  for  ships  on 
other  destinations  between  her  loading  port  and  the  appointed 
rendezvous  (Jt),  On  the  same  principle,  a  warranty  to  sail  with 
convoy  for  the  voyage^  means  that  the  ship  shall  sail  with  such 
a  convoy  as  the  government  may  appoint  (/).  Whether,  there- 
fore, the  insured  vessel  proceed  under  relays  of  convoy  fix)m 
station  to  station  (m),  or  the  ships  of  war  keep  with  her  for  a 
portion  only  of  the  voyage  (n),  the  warranty  is  complied  with. 

The  master  must  use  his  best  exertion  to  sail  and  keep  with 
the  convoy ;  but  if  separated  firom  it  by  stress  of  weather,  the 
underwriter  is  not  discharged  (o).  Where  a  vessel,  after  sailing 
with  convoy,  is  driven  back  by  an  accident  into  her  lading  port, 
she  may  sail  again  on  her  voyage  without  waiting  for  the  next 
convoy,  or  joining  convoy  from  any  other  port  ( jj).  And  if  the 
convoy  be  dispersed  by  a  storm,  the  master  may  run  for  his 
port  of  discharge  (9). 

Any  neglect  to  sail  or  keep  with  the  convoy,  is  a  breach  of 
the  warranty  to  sail  with  it.  Thus,  where  signals  from  the 
convoy  were  neglected  (r),  and  where  a  ship,  after  getting  under 
weigh,  waited  for  the  master  to  come  on  board  so  long  that  she 
lost  her  place  in  the  convoy  («),  it  was  held  that  the  underwriters 
were  discharged. 

Further,  in  order  to  satisfy  this  warranty,  the  master  of  the 
insured  vessel  should  obtain  sailing  orders  from  the  officer  in 
command  of  the  convoy ;  for  unless  he  does  so,  he  is  not  in 


(A)  Cohen  ▼.  Hinckley,  uhi  tupra.  This 
was  a  decision  on  the  Convoy  Act,  4^ 
Geo.  S,  c.  67 1  but  it  is  applicable  to 
other  cases. 

(i)  Lethulier's  Can^  2  Salk.  448 ;  Bond 
V,  Gonsaletf  ib,  445 ;  Gordon  t.  Morley  ; 
Campell  v.  Bordieu,  2  Str.  1265. 

{k)   Warwick  v.  Scott,  4  Camp.  62. 

(/)  Per  Lord  Mansfield  in  Smith  v. 
Readehaw,  2  Park  on  Ins.  510. 

(m)  De  Oarey  t.  Clagget,  2  Park  on 
Ins.  511. 

(«)  D*Eguino  ▼.  Bewicke,  2  H.  Bl.  552. 


(o)  Jefferyet  t.  Legendra,  Shower,  297. 

ip)  Laing  ▼.  Glover,  6  Taunt.  49. 
This  was  a  decision  on  the  Convoy  Act, 
48  Geo.  8,  c.  57,  but  the  principle  of  it 
applies  to  cases  of  warranty. 

(9)  AudUy  V.  Dutt,  2  B.  &  P.  Ill  v 
Manning  v.  Gist,  I  Marsh,  on  Ins.  878  ; 
S.C^S  Doug.  74. 

(r)  Taylor  v.  Woodnest,  2  Park  on  Ins. 
510. 

(s)  Waltham  ?.  Thomptont  1  Marsh, 
on  Ins,  881. 
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effect  under  its  protection  (t).  And  it  is  his  duty  to  use  every 
exertion  to  obtain  them  before  his  ship  leaves  the  rendezvous(u)^ 
Where^  however,  the  master  is  unable  to  obtain  sailing  orders 
owing  to  any  misfortune,  as  where  the  weather  is  so  bad  that  no 
boat  can  be  sent  for  them(x),  or  he  is  prevented  from  obtaining 
them  by  circumstances  over  which  he  has  no  control,  as  by  the 
refusal  or  neglect  of  the  commander  of  the  convoy  to  comply 
with  his  appUcation  (y),  the  underwriter  is  not  discharged  (2). 


The  warranty  of  neutralify  occurs  when  the  policy  expressly  Of  neutrality, 
warrants  the  neutrality  of  the  ship  or  goods  in  general  terms, 
or  does  so  impliedly,  by  describing  them  as  belonging  to  a  par- 
ticular neutral  state.  Property  is  said  to  be  neutral  when  it 
belongs  to  persons  who  are  the  subjects  of  a  country  which  is 
at  peace  with  both  the  belligerents,  or  to  persons  who  have  by 
residence  acquired  the  character  of  its  subjects  for  commercial 
purposes  (a).  In  the  latter  class  are  comprised,  not  only  all 
persons  who  have  become  domiciled  in  the  country  in  question, 
but  also  all  foreigners  who  reside  there,  even  although  they 
may  have  an  animus  revertendi  (&)•  This  warranty  implies,  not 
only  that  at  the  commencement  of  the  risk  the  property  is 
neutral,  but  also  that,  so  &r  as  the  acts  of  the  assured  are 
concerned,  it  shall  continue  to  be  so.  Thus,  if  a  ship  warranted 
neutral  forfeits  her  neutrality  by  the  wilful  act  of  either  the 
master  or  the  owner,  the  warranty  is  broken  (c).  If,  however, 
the  ship  or  cargo  be  neutral  at  the  time  when  the  voyage  com- 
mences, the  risk  of  fiiture  war  is  taken  by  the  underwriter  (^). 
So  fiur,  however,  as  relates  to  the  acts  of  the  assured,  this  war- 


(t)  See  the  judgments  of  Lord  Mans- 
field in  Hibheri  v.  Pigout  2  Park  on  Ins. 
600;  and  of  Buller,  J.,  in  W^bb  ?. 
Thompton,  1  B.  &  P.  6. 

(»)  See  the  judgment  of  Lord  Eldon 
in  Ander$9n  ▼.  Pitcher^  2  B.  &  P.  164; 
S,  a,  8  Esp.  124. 

(x)  Fictorin  v.  Cleeve,  2  Str.  1250; 
see  also  Magaihaen*  v.  Busker,  4  Camp. 
54,  and  Sanderson  v.  Busker,  ib.  note,  in 
which  cases  the  undertaking  to  sail  with 
convoy  was  contained  in  the  bills  of 
lading. 

(y)  Ferdim  ▼.  WUmot,  2  Park  on  Ins. 
500,  note. 

(s)  See  the  judgment  of  Buller,  J.,  in 
Webb  V.  Tkompsonf  1  B.  &  P.  6. 

(a)  This  subject  will  be  found  ably 


and  fully  treated  of  in  1  Amould  on  Ins. 
653  (2nd  edit).  See  also  1  Wheaton's 
International  Law,  132. 

(b)  Tke  Indian  Ckirf,  3  Rob.  12:7^ 
Jnna  Catkarina,  4  Rob.  107  ;  Tke  Presi- 
dent, 5  Rob.  277 ;  Tabbs  ▼.  Bendelaek,  4 
Esp.  108 ;  8  B.  &  P.  207,  note. 

(c)  Garrets  v.  Kensington,  8  T.  R.  280. 
This  rule  roust  be  confined,  however, 
to  the  acts  of  the  assured  or  his  agents ; 
a  policy  on  goods  is  not  vitiated  by  a 
negligent  omission  on  the  part  of  the 
master  of  the  vessel  in  which  they  are 
shipped,  to  procure  proper  papers. 
Carrutkers  v.  Gray,  8  Camp.  142 ;  15 
East,  ^. 

(d)  Eden  v.  Parkison,  2  Doug.  782 ; 
Tyson  v.  Gumey,  8  T.  R.  477. 
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ranty  is  continuous^  whether  the  policy  be  a  time  or  a  Toyage 
policy  («). 

If  the  master  violates  a  blockade^  resists  the  right  of  search, 
or  commits  any  other  breach  of  neutral  conduct,  the  warranty 
is  broken  (/). 

It  has  been  questioned  whether  a  ship  warranted  to  belong 
to  a  particular  country,  must  not  be  owned  and  navigated 
according  to  the  laws  and  treaties  in  force  in  that  country  (^). 
However  this  may  be,  it  is  clear  that  the  mere  &ct  of  her  be- 
longing to  such  state  will  not  suffice,  but  she  must  be  completely 
documented  as  such  a  ship  (A)*  If  she  be  deficient  in  this 
respect  during  any  portion  of  the  voyage,  the  warranty  is  not 
satisfied  (i  )• 

In  addition  to  the  documents  which  ordinarily  constitute  a 
ship's  papers,  and  which  have  been  already  enumerated  (A),  the 
master  must  also  carry  the  flag  and  pass  of  the  country  to  which 
it  is  warranted  that  the  ship  belongs ;  for  a  vessel  is  considered 
to  belong  to  the  country  under  the  pass  and  colours  of  which 
she  sails (/). 

One  of  the  most  usual  proo6  of  a  breach  of  the  warranty  of 
neutrality  is  a  sentence  of  condemnation  pronounced  by  a  foreign 
Admiralty  Court  of  competent  jurisdiction,  on  the  ground  of  an 
infiraction  of  neutrality.  It  is  now  well  settled  that  the  sentence 
of  such  a  Court,  being  a  proceeding  in  rem,  is  conclusive  as 
against  all  the  world,  as  to  every  fact  upon  which  the  judgment 
of  the  Court  proceeds,  and  which  appears  clearly  on  the  face 
of  the  sentence  (m);  even  although  it  may  appear  on  the  &ce 
of  the  sentence  that  the  conclusion  was  arrived  at  through  the 
medium  of  rules  of  evidence  which  are  peculiar  to  the  country 


(e)  "See  the  judgment  in  Sillem  ?. 
Thornton,  3  £.  &  B.  888. 

(/)  Th4  Maria,  1  Rob.  340;  1  Ar- 
nould  on  Ins.  669 (2Dd  edit);  Phillips 
on  Ins.  c  9,  s.  8,  and  the  American  cases 
cited  there. 

(g)  Baring  ▼.  Clagettt  8  B.  &  P.  201. 

(A)  Rich  V.  Parker,  7  T.  R.  705  ;  Bar^ 
lillay  V.  Lewit,  2  Park  on  Ins.  526 ;  8 
Doug.  126 1  Baring  v.  Clageti,  uhi  tupra. 

(t)  Rich  V.  Parker,  ubi  supra  i  see 
also  Bird  v.  Jppleton,  8  T.  R.  562. 

(k)  Jnte,p.  101. 

(/)  The  Vigilantia,  1  Rob.  IS;  The 
Vrow  Elitabeth,  5  Rob.  2 ;  The  Succete^ 


1  Dods.  181.  With  respect  to  the  cargo, 
it  18,  by  the  law  of  this  country,  other- 
wise. See  The  Elizabeth  and  I%e  Vreede 
Scholtyi,  5  Rob.  5,  note. 

(m)  See  the  judgment  of  Lord  Ellen- 
borough  in  BolUm  v.  Gladstone,  5  East, 
160  ;  Baring  v.  Clagett,  nhl  supra  ; 
Lothian  v.  Henderson,  ih,  499  ;  Garrets  v. 
Kensington,  8  T.  R.  230  ;  the  judgment 
of  Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson, 

7  Bing.  504 ;  and  Haveloek  t.  Lockwood, 

8  T.  R.  276  ;  see  also  ante,  p.  43,  note  (t). 
This  subject  is  fully  discussed  in  the 
notes  to  The  Duchess  of  Kingston* s  CasCy 

2  Smith,  L.  C.  690,  5th  ed. 
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in  which  the  ship  was  condemned^  and  which  are  not  admigaible 
upon  general  principles  (n). 

But  if  the  ground  upon  which  the  Court  rests  its  adjudica- 
tion^ and  declares  the  vessel  to  be  a  valid  prize^  is  one  which 
shows  that  according  to  the  law  of  nations  there  has  been^  or 
may  have  been^  no  infraction  of  neutrality^  as,  for  instance,  if 
it  appear  on  the  &ce  of  .the  sentence,  either  that  the  vessel  was 
condemned,  or  that  it  is  doubtful  whether  she  was  not  condemned 
for  the  contravention  of  a  regulation  imposed,  not  by  the  law  of 
nations,  but  by  an  arbitrary  ordinance  of  the  capturing  power 
not  assented  to  by  the  neutral  state,  the  sentence  is  not  conclu- 
sive to  prove  the  breach  of  warranty  (o).  The  ground  upon 
which  the  condemnation  proceeds  must  appear  on  the  fiuse  of 
the  sentence  free  from  doubt  and  ambiguity ;  if  it  is  left  in  uncer- 
tainty, or  can  be  collected  by  inference  only  (p),  or  if,  although 
the  ship  is  declared  "  a  good  and  valid  prize,"  no  specific  ground 
is  stated  upon  which  the  Court  proceeded,  the  parties  are  not 
concluded  from  contesting  the  breach  of  warranty. 

The  sentence  of  a  Prize  Court  is  moreover  conclusive  only  as 
to  the  existence  of  the  ground  upon  which  it  expressly  professes 
to  decide ;  it  is  not  so  as  to  the  premises  which  are  stated  in  it 
as  leading  to  the  adjudication  (q).  If  two  grounds  are  stated  in 
the  sentence,  upon  either  of  which  the  Court  may  have  pro- 
ceeded, evidence  will  be  admitted  to  show  that  it  acted,  in 
&ct,  upon  one  which  was  insufficient  to  warrant  the  condemna- 
tion (r). 

The  last  express  warranty  which  we  have  mentioned  above.  Of  freedom 
is  that  against  confiscation  or  seizure  of  the  ship  in  her  port  of  j„  pon  ofdL- 
discharge,  or  against  capture  or  seizure  generally.    A  warranty  charge,  or 
against  confiscation  by  the  government,  in  the  ship's  port  of 
discharge,  is  not  broken  by  the  seizure  of  the  vessel  in  that  port 


(«)  Bolton  ▼.  Oladttone,  2  Taunt  85. 

(o)  Bemardi  v.  MotUuXt  2  Doug. 574 ; 
Pollard  V.  Bell,  8  T.  R.  434 ;  Bird  v. 
Appleton,  ib.  562  ;  Price  v.  Bell,  1  East, 
663 ;  Siffken  v.  Lee,  2  N.  R.  484,  and  the 
judgment  of  Lord  Alvanley  in  Baring  v. 
Clagett,  3  B.  &  P.  201.  It  is  necessary 
to  recollect,  in  considering  the  effect  of 
the  sentences  of  foreign  Courts  as  evi- 
dence of  a  breach  of  the  warranty  of 
neutrality,  that  there  is  a  distinction 
between  the  condusiTeness  of  the  judg- 

ILP. 


ment  ai  evidence  of  ike  /acts  which  it 
asserts,  and  its  conclusiveness  as  eW- 
dence  qf  a  breach  qf  the  warrant jf.  In 
many  cases  the  sentence  may  be  con- 
clusive as  evidence  of  the  specific  facts 
alleged  in  it,  and  yet  those  facts  may 
not  show  any  breach  of  the  warranty. 

(p)  See  the  judgment  of  Lawrence, 
J.,  in  Calvert  v.  Bovill,  7  T.  R.  527; 
DalgUish  V.  Hodgson,  7  Bing.  504. 

(q)  Christie  v.  Secretan,  8  T.  R.  192. 

(r)  Bemardi  v.  Motteux,  2  Doug.'574. 
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by  the  forces  of  another  state,  although  this  be  done  with  the 
permission  of  the  local  government  («). 

The  question  which  most  fiiequentlj  arises  under  this  warranty 
is  whether  the  ship  was  in  port,  or  not,  at  the  time  of  her  seizurc. 
This  is  a  question  for  the  jury  (^).  The  word  "  port"  is  not  to 
be  taken  in  its  narrow  or  strict  legal  sense,  but  rather  as  mean- 
ing the  place  of  discharge  agreed  upon  by  the  assured  and 
underwriters  (tf  )•  A  seizure  in  a  roadstead,  where  vessels  often 
partially  unloaded  before  crossing  a  bar,  was  held  to  be  a  seizure 
in  port  within  the  meaning  of  this  warranty  (j;).  So,  when  a 
vessel  was  seized  whilst  anchored  in  the  outer  road  of  a  bar 
harbour,  at  two  miles  distance  from  the  point  at  which  ships 
usually  lay  to  in  order  to  discharge  enough  of  their  cai^goes  to 
enable  them  to  pass  the  bar,  it  was  held  that  she  had  arrived  in 
her  port  of  disdiarge  within  the  meaning  of  the  warranty  (y )• 
Where,  however,  a  vessel  was  captured  whilst  anchored  off  the 
port,  three  miles  without  the  roadstead  within  which  ships  were 
accustomed  to  unload  in  order  to  cross  the  bar  into  the  inner 
harbour,  it  was  held  otherwise  (z).  This  warranty  is  not  broken 
where  the  capture  occurs  at  a  place  neither  within  the  actual 
port,  nor  within  that  part  of  the  haven  at  which  vessels  un- 
load (a) ;  and  a  capture  by  a  force  issuing  from  the  port  of  dis- 
charge (&),  or  on  the  high  seas,  or  within  the  headlands  of  a 
river,  where  there  is  no  port  or  place  of  unloading  (c),  is  not 
within  the  warranty. 

A  warranty  against  "  capture  and  seizure  and  the  conse- 
quences of  any  attempt  thereof,"  is  not  confined  to  legal  capture 
or  seizure ;  therefore  where  an  English  ship,  insured  by  a  policy 
which  contained  such  a  warranty,  was  fired  into  from  a  Russian 
fort  and  sunk,  there  being  then  no  war  between  England  and 
Russia,  it  was  held  that  the  underwriters  were  protected  by  the 
warranty  (d).  So,  where  coolie  emigrants  piratically  ran  away 
with  the  ship  and  stores,  it  was  held  that  the  underwriters  of 


(«)  Levi  ?.  JUnutt,  U  Eatt,  267* 
(0  Hefner  v.  Pearson,  4  Taunt.  662. 
(tt)  See  the  |udgment  of  Lord  Ellen- 

boroiigli  la  Datgleith  v.  Brooke,  15  East, 

295;  Jarman  v.  Oeape^  2  Camp.  618; 

13  East,  394. 
(«)  Maydkew  ▼.  Scott,  3  Camp.  205; 

see  aUo  Orme  v.  Taylor,  ib.  204. 
iff)  Daigleith  v.  Brooke,  ubi  snpreu 
(s)  Leify  ▼.  Funghan,  4  Taunt.  3S7. 

.     (a)  Keyter  ?.  Seett,  4  Taunt.  660 ; 


«ee  alao  ITbitufeU  v.  Harrieon^  2  Ex. 
127. 

{b)  MeUUh  T.  Stantforth,  3  Taunt. 
499 ;  see  also  Broum  v.  TVcmsy,  1  Taunt. 
517. 

(c)  Baring  t.  Faux,  2  Cavip.  541. 

(d)  PoteeU  ▼.  Hyde,  5  E.  &  B.  607. 
See  also  lonidet  v.  The  Unnertal  Marine 
Jneuranoe  Company^  14  C.  B.,  N.  S.  259, 
and  ante,  p.  366,  eoi  to  what  is  a  toas  by 
a  conae^enoe  of  liostiUties. 
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a  policy  on  the  stores  were  protected  by  a  warranty  against 
"  capture  or  seizure  "  (e). 

If  the  vessel^  in  order  to  avoid  capture  in  port,  goes  to  a 
port  out  of  the  course  of  her  voyage,  the  imderwriters  are 
discharged  (/). 

It  is  a  general  principle  of  insurance  law  that  the  under-  Implied  war- 
writers  are  not  liable  for  losses  arising  from  the  insufficiency,  or  ^^iq^'' 
defective  quality,  or  condition  of  the  thing  insured  (^).  The 
assured  in  effecting  an  insurance  for  a  voyage  is  taken  by  law 
impliedly  to  warrant  that  the  vessel  shall  be  seaworthy  at  the 
commencement  of  the  risk  (A).  Unless  this  were  so  the  conse- 
quences would  be  very  mischievous,  for  the  effect  of  insurance 
would  be  to  render  those  interested  in  the  ship  careless  as  to 
her  condition,  and  as  to  the  Uves  of  the  persons  engaged  in 
navigating  her(i).  Such  a  warranty  is  implied,  although  the 
insurance  is  on  salvage  (A).  There  is  no  implied  warranty  of 
seaworthiness  in  a  time  policy  (/)• 

As  in  the  case  of  all  other  warranties,  the  knowledge  or 
ignorance  of  the  assured  with  reference  to  the  fact  warranted  is 
immaterial :  therefore  if  the  vessel  was,  in  fact,  unseaworthy 
at  the  commencement  of  the  risk,  the  policy  is  avoided,  not- 
withstanding the  bona  fides  and  honesty  of  the  assured  (m). 

As  in  other  such  cases,  it  is  also  immaterial  to  what  cause  the 
loss  was  attributable ;  for  the  warranty  of  seaworthiness,  like 
every  other  warranty,  is  a  condition  on  the  non-performance  of 
which  the  policy  is  void,  whether  the  loss  be  occasioned  by  the 
unseaworthiness  or  by  any  other  cause  (n).     By  seaworthiness 


(«)  KUmwwt  T.  Shgpherd,  !£.&£. 
447. 

(/)  (yReilly  t.  The  Royal  Exchange 
Asturanee  Cawipany,  4  Camp.  246. 

(g)  1  Park  on  Ins.  832.  Even  where 
there  it  no  warranty  of  seaworthiness 
the  shipowner  cannot,  if  he  sent  the 
ship  to  sea  unseaworthy,  recover  against 
the  underwriter  the  expense  of  repairs 
rendered  necessary  by  her  being  so  sent 
to  sea.  Faweus  v.  Sar^ld,  6  E.  &  B. 
192.  See  also  Thompson  v.  Hopper,  ib. 
172,  which  decision  was  reversed  in  Cam. 
Scaca,  1  E.,  B.  &  E.  1038. 

(h)  See  1  Park  on  Ins.  382—852,  and 
the  judgment  of  the  Exchequer  Cham- 
ber in  Small  v.  Oibton,  16  Q.  B.  156. 
See  also  Gibson  v.  Sn^,  4  U.  of  L.  C. 
858.    This   implied  warranty  applies 


only  to  the  commencement  of  the  voy. 
age,  but  if,  during  the  voyage,  the  as- 
sured does  any  act  voluntarily,  by  which 
the  ship  is  made  unseaworthy,  and  ft 
loss  thereby  ensues,  the  underwriter  m 
not  liable.  See  the  judgment  in  SiUem 
V.  2%ornton,  8  E.  &  B.  883. 

(i)  See  the  judgment  of  Lord  Redes* 
dale  in  mikie  v.  Geddes,  8  Dow,  60. 

(Ar)  KniU  y.  Hooper,  2  H.  &  N.  277. 

(1)  Gibson  v.  Satall  and  Thoa^^eon  ▼• 
Hopper,  ubi  supra* 

(m)  £0ee  v.  Beaekt  1  Park  on  In& 
842  ;  Olher  v.  Cooley,  <5.  848 ;  see  also 
the  judgment  of  Lord  Eldon  in  Demglas 
V.  SeougaU,  4  Dow,  276. 

(}»)  See  the  judgment  of  the  Exche- 
quer Chamber  in  Small  v.  Gibson^  M 
supra. 
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is  meant  a  fit  state  at  the  time  of  sailing  as  to  repairs,  equip- 
ment, and  crew,  and  in  all  other  respects,  to  encounter  the 
ordinary  perils  of  the  voyage  insured  (o). 

The  ship  must,  generally,  be  staunch,  strong,  of  soimd  mate- 
rials (p),  and  of  a  proper  construction  (y) ;  nor  may  she  be 
loaded  with  a  greater  cargo  than  she  can  safely  carry  (r) ;  her 
anchors  and  cables  must  be  sufficient  («),  and  she  must  be  pro- 
perly equipped  with  sails  and  other  stores  {t).  It  is  not  always 
enough  that  a  ship  is  supplied  with  such  sails  as  are  essential  to 
her  safety  from  the  perils  of  the  sea,  since  in  time  of  war  she 
must  be  able  to  keep  up  with  convoy  and  avoid  capture  (u). 

If  a  vessel  be  insured  ^^  at  and  from  a  port,"  she  need  not  be, 
while  in  port,  in  a  fit  condition  to  go  to  sea.  The  warranty  is 
complied  with  if  while  there  she  is  in  such  a  condition  as  to 
enable  her  to  he  in  reasonable  security  till  she  is  properly  repaired, 
or  otherwise  fitted  out  for  the  voyage  (»).  So,  if  the  voyage 
be  such  as  to  require  a  difierent  complement  of  men,  or  state  of 
equipment,  in  different  parts  of  it,  as,  if  the  voyage  be  down  a 
canal  or  river,  and  thence  in  the  open  sea,  it  is  enough  if  the 
vessel  is,  at  the  commencement  of  each  stage  of  the  navigation. 


(o)  See  per  Parke,  B.,  in  Dixon  ▼. 
Sadler,  5  M.  8r  W.  414.  Proof  of  this 
warranty  is  sometimes  waived  by  an  ad- 
mission on  the  part  of  the  underwriter 
that;,  the  ship  is  seaworthy.  See  Poffiit 
V.  Thompton,  18  M.  &  W.  892  ;  PhillipM 
T.  Naime,  4  C.  B.  843 ;  Dupont  de  Ne- 
mourt  ▼.  Vtmee,  19  How.  (American), 
162. 

(  P)  Douglat  T.  Scougall,  4  Dow,  276 ; 
and  see  on/e,  p.  46. 

(q)  Watt  V.  Morrit,  1  Dow,  82.  In 
this  case  a  vessel  without  knees  was 
held  to  be  unseaworthy  for  a  foreign 
voyage. 

(r)  fVeir  v.  Jberdein,  2  B.  &  A.  820. 
It  might  be  inferred  from  the  expres- 
sions used  in  the  judgment  in  this  case 
that  the  policy  is  not  avoided  if  an  un- 
seaworthiness existing  at  the  com- 
mencement of  the  voyage  is  remedied 
before  any  actual  loss  occurs.  But  the 
facts  of  this  case  were  peculiar,  and  the 
general  rule  is  clearly  otherwise.  See 
Forshaw  v.  Chabertt  8  B.  &  B.  158.  And 
considering  the  nature  of  a  warranty,  it 
is  difficult  to  see  that,  even  in  cases  of 
unseaworthiness  resulting  only  from 
mistake  or  accident,  there  can  be  any 
exception  of  this  sort    See  also  M*La- 


nahan  v.  7^  UtUoertal  Innuranee  Com~ 
pony,  1  Peters  (American)  Rep.  170. 

(«)  mtkie  T.  Oeddes,  8  Dow,  57. 
Where  one  of  the  rules  of  an  insurance 
club  required  that  all  chain  cables 
should  be  tested,  it  was  held  that  the 
testing  of  the  cables  was  not  a  condition 
preceaent,  but  only  a  direction  to  the 
committee  as  to  what  they  were  to  point 
their  attention  to.  Harrison  v.  Douglas, 
8  A.  &  E.  896.  But  where  one  of  the 
rules  was,  that  unless  certain  stores  were 
provided  the  ship  should  not  be  insured, 
it  was  held  that  the  effect  of  a  noncom- 
pliance with  this  provision  was  to  ren- 
der the  ship  unseaworthy.  Stewart  v. 
WiUon,  12  M.  &  W.  11. 

(t)  fVedderbum  y.  Bell,  I  Camp.  1. 
It  would  seem  that  a  reasonably  suffi- 
cient supply  of  medicines  ought  to  be 
on  board.  See  fVootf  v.  Clagett,  8  Esp. 
257. 

(k)  See  the  observations  of  Lord 
Ellenborough  in  fVedderbum  v.  Bell, 
ubi  supra. 

(o)  Parmeter  v.  CousinSf  2  Gamp.  285  ; 
Forbes  v.  Wilson^  1  Park  on  Ins.  844, 
note;  Hibhert  v.  Martin,  ib.g  Smith  v. 
Surridge,  4  Esp.  25  ;  Annen  v.  Woodman, 
8  Taunt.  299. 
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properly  manned  and  equipped  for  it  (a:).  The  warranty  of 
seaworthiness  is  relative  to  the  character  of  the  vessel  and  nature 
of  the  voyage.  Thus,  in  a  recent  case,  a  vessel  was  built  in  this 
country  for  the  purpose  of  navigating  shallow  rivers  in  India, 
and  was  insured  for  the  voyage  out.  All  means  were  used,  by 
temporary  appliances,  to  render  her  as  fit  as  possible  for  the 
voyage  ;  but,  by  reason  of  her  construction,  it  was  found  impos- 
sible to  render  her  absolutely  fit  for  the  ordinary  perils  of  a  sea 
voyage.  The  underwriters  had  full  knowledge  of  the  circum- 
stances, and  received  an  extra  premium  on  account  of  the 
nature  of  the  risk.  Under  these  circumstances  it  was  held, 
that  the  extent  of  the  warranty  of  seaworthiness  was  relative  to 
the  capacity  in  this  respect  of  the  vessel  insured,  and  therefore 
that  it  was  satisfied  by  her  being,  at  the  commencement  of  the 
risk,  as  seaworthy  as  she  could  then  be  made  (y). 

The  ship  must  be  provided  with  a  master  of  competent  skill, 
acquainted  with  the  navigation,  and  the  ports  for  which  she  is 
bound  (jzr).  In  a  case  at  Nisi  Prius,  in  which  it  appeared  that, 
on  a  voyage  from  the  Mauritius  to  London,  the  captain  had 
gone  on  board  ill  without  taking  any  one  with  h\m  who  was 
competent  to  take  charge  of  the  ship  in  the  event  of  his  illness 
increasing,  the  jury  were  directed  that  if,  in  their  opinion,  con- 
sidering the  length  of  the  voyage,  and  the  circumstances  under 
which  it  was  undertaken,  the  ship  was  not  sufficiently  manned, 
they  must  find  for  the  underwriters  (a). 

A  competent  and  sufficiently  mmierous  crew  must  be  engaged 
for  the  whole  voyage  (ft).  But  this  warranty  does  not  include 
an  undertaking  that  the  master  or  crew  shall  do  their  duty 
during  the  voyage.  Their  negligence  or  misconduct  therefore, 
supposing  them  to  have  been  originally  competent,  is  no  defence 


(x)  Dixon  ▼.  SadUry  5  M.  &  W.  414 ; 
Biceard  ▼.  Shepherd,  14  Moore,  P.  C.  C. 
471  i  Bouillon  v.  Lupton,  16  C.  B.,  N.  S. 
115. 

(y )  Burgee  v.  Wickham,  8  B.  &  S.  669. 

(«)  Tail  ▼.  Levi,  14  £ast»  481 ;  see 
alao  anie,  p.  46. 

(a)  Clifford  ▼.  Hunter,  Moo.  &  Malk. 
108 ;  S.C.,SC.&  P.  16.  llie  correct- 
ness of  this  ruling  has  been  doubted  in 
America.  Mr.  Chancellor  Kent»  in 
noticing  it,  remarks,  that  the  warranty 
of  seaworthiness  "  would  seem  to  imply 
no  more  than  that  the  assured  must 
haTe  a  sound  and  well-equipped  vessel 


with  reference  to  the  Toyage,  and  have 
a  competent  person  as  master,  a  com- 
petent person  as  mate,  and  a  competent 
crew  as  seamen."  See  8  Kent  Uomm. 
287»  note  (a).  It  must  be  observed, 
however,  that,  in  Clifford  v.  Hunter,  the 
captain  was  ill  when  he  went  on  board, 
and  it  may  be  doubted,  looking  at  the 
peculiar  circumstances  of  the  case, 
whether  Lord  Tenterden  meant  to  lay 
down  the  general  proposition  which 
has  been  sometimes  attributed  to  him. 

(6)  Shore  v.  Bentall,  7  B.  &  C.  798, 
note. 
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to  an  action  on  the  policy  (c).  Where  the  master  and  crew 
negligently  and  improperly  threw  overboard  ballast,  whereby 
the  ressel  became  unseaworthy,  and  was  lost  by  a  peril  of  the 
sea,  it  was  held  that  the  underwriters  were  liable,  even  although 
the  acts  were  not  barratrous  (d).  When  a  ship  on  a  voyage 
from  Cuba  to  Liverpool  sailed  with  eight  men  for  Liverpool 
and  two  for  Jamaica,  and  touched  at  Jamaica  to  land  the  two 
men  and  procure  others,  it  was  held  that  she  was  not  seaworthy 
for  the  whole  voyage  when  she  sailed,  although  it  was  impos- 
sible at  Cuba  to  procure  the  proper  complement  of  men  for  the 
voyage  {e).  A  mere  non-compliance  with  the  provisions  of  the 
existing  statutory  enactments  respecting  the  agreement  with  the 
crew  does  not,  however,  constitute  unseaworthiness  (/*).  Where 
a  whaler,  which  was  insured  with  liberty  to  chase  and  capture 
prizes,  had  at  the  time  of  insurance  lost  some  of  her  crew  by 
death  and  casualties,  so  as  to  be  unable  to  carry  out  all  the 
purposes  of  her  voyage,  it  was  ruled  at  Nisi  Prius  that  she 
might  be  deemed  seaworthy  if  she  had  a  competent  crew  to 
pursue  any  part  of  her  adventure  and  to  navigate  the  vessel 
home  (g). 

The  vessel  must  also  usually  be  provided  with  a  pilot  of 
competent  skill  in  those  places  where  the  nature  of  the  naviga- 
tion renders  one  necessary  (A).  On  leaving  a  harbour  where 
there  is  an  establishment  of  pilots,  the  duty  of  procuring  one 
is  clear  (i) ;  but  as  it  is  not  always  possible  to  procure  one  on 
entering  port,  it  is  sufficient,  in  this  case,  if  due  diligence  to 
obtain  one  is  used  (A). 

The  warranty  of  beaworthiness  in  a  voyage  policy  is,  it  will 
be  observed,  confined  to  the  commencement  of  the  risk.  The 
risk  commences  at  the  port,  when  the  insurance  is  '^at  and 
from*'  a  particular  port,   and  at  the  commencement  of  the 


(c)  Bmtk  Y,  The  Hopmi  Eschmtge  In» 
turamx  Company,  2  B.  &  Aid.  78 ;  Walker 
T.  MaitUmd,  5  B.  &  Aid.  171 ;  Holds- 
worth  T.  Wise,  7  B.  &  C.  794 ;  SStore  t. 
BenUdl,  7  B.  &  C.  798,  note  ;  Bishop  ▼. 
FeiUland,  7  B.etC,  219  i  DUonr.  Sadler, 
5  M.  &  W.  405  ;  8.  C,  8  M.  &  W.  895 ; 
see  alto  PhUkps  t.  Headlam,  2  B.  ft  Ad. 
S80. 

{d)  Duam  ▼.  Sadler,  mhi  sinpraf  fee 
alw  Redmmn  ▼.  Wilsem,  14  M.  &  W. 
476. 

(0)  Forskaw  ▼.  Chahertf  3  B.  &  B. 
158. 


(/)  Redmond  ▼.  SmUh,  7  M.  &  G. 
457. 

{g)  Hacks  v.ThomUm,  Holt,  30. 

(A)  Law  ▼.  HoUingsworth,  7  T.  R. 
100.  The  principle  on  whidi  this  case 
is  decided  is  correct,  but  as  a  decision 
on  the  particular  Aicts  it  must  be  con- 
sidered to  be  overruled.  See  the  judg- 
ment in  Dixon  v.  Sadler,  6  M.  &  W. 
415  ;  see  also  ante,  p.  195. 

(tf)  See  the  judgment  of  Lord  Tenter- 
den  in  Phillips  ▼.  Headlam,  2  B.  &  Ad. 
S82. 

(k)  Phillips  ▼.  Headlam,  %bi  supra. 
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voyage,  when  the  insurance  is  "  £rom"  a  given  port(Z).  If  the 
ship  is  seaworthy  at  this  time  titie  warranty  is  complied  with, 
although  she  becomes  otherwise  immediately  afterwards  (m) ; 
for  the  assured  cannot  know  in  what  condition  the  vessel  may 
be  after  leaving  port  (n). 

Where  the  voyage  out  and  home  is  insured,  and  the  contract 
is  an  entire  one,  although  the  ship  is  to  touch  at  several  ports, 
the  warranty  is  oomplied  with  if  she  be  seaworthy  when  she  first 
sails  on  the  voyage,  although  she  is  not  so  on  leaving  the  inter- 
mediate ports  (o). 

Since  time  policies  have  become  more  common  in  this  country  Time  policies, 
the  question  has  firequently  arisen  how  far  any  warranty  of  sea- 
worthiness is  implied  in  them,  and  it  has  been  contended  that 
even  if  there  be  in  these  policies  no  such  general  warranty  as 
existo  in  voyage  policies,  stiU  that  a  warranty  of  seaworthinesB  at 
the  commencement  of  the  risk,  so  far  as  lies  in  the  power  of  the 
assured  to  effect  it,  ought  to  be  implied;  so  that  if  the  ship  had 
met  with  damage  before,  and  could  have  been  repaired  by  the 
exercise  of  reasonable  care  and  pains,  and  was  not,  the  policy, 
even  though  a  time  policy,  would  not  attach  (p). 

It  has  now,  however,  been  decided  by  the  House  of  Lords 
that  in  a  time  policy,  effected  upon  a  vessel  then  at  sea,  there  is 
no  implied  warranty  that  the  ship  is  seaworthy  at  the  time  when 
the  policy  is  intended  to  attach  (9).  It  has  also  been  held  that 
there  is  no  such  warranty  although  the  policy  be  effected  on  an 


(I)  See  the  judgment  in  jSmatfv.  Oib^ 
ton,  16  Q.  B.  156. 

(m)  See  the  judgment  of  Lord  Eldon 
in  Watton  ▼.  Clark,  1  Dow,  386.  If, 
howeyer,  the  subsequent  unseaworthi- 
ness arises  immediately  from  the  act  of 
the  assured  himself,  the  underwriter  will 
be  discharged.  See  the  cases  cited  ante, 
p.  387. 

(n)  See  the  judgment  of  Lord  Mans- 
field in  Tk§  Earl  vf  March  ▼.  Pigot,  5 
Burr.  2802. 

(o)  Bermon  ▼.  Woodbridge,  2  Doug. 
781 ;  see  ante,  p.  276,  as  to  single  ai^ 
double  voyages. 

(  p)  See  the  judgment  in  Smail  v.  Gt&- 
son,  16  Q.  B.  160, 161,  and  the  observa- 
tions of  Lord  St.  Leonards,  Lord  Camp- 
bell, Maule,  J.|  and  Martin,  B.,  in  Gibim 
V.  Small,  4  H.  of  L.  Cases,  363. 

iq)  Oibson  v.  SnuUl,  4  U.  of  L.  Cases, 
358.    In  Jenkint  t.  Ueyeock,  8  Moore's 


P.  C.  C.  851,  it  was  held  that  even  if 
there  were  any  warranty  of  seaworthi- 
ness in  a  time  policy,  such  a  warranty 
would  not  continue  after  the  commence- 
ment of  the  voyage,  but  would  be  satis- 
fied by  the  ship  being  seaworthy  at  the 
commencement  of  the  risk.  See  also 
Michael  v.  Tredunn,  17  C.  B.  551,  the 
facts  of  which  case  came  within  the 
principle  of  Gibton  v.  Small  Since  the 
decision  of  the  cases  above  cited,  it  may 
be  taken  that  a  warranty  of  seaworthi- 
ness is  in  no  case  implied  in  a  time 
policy.  See  also  Hollingvtorth  ▼.  Brod" 
rick,  7  A.  &  E.  40.  It  appears  that  the 
expression  ''good,"  which  is  used  in 
these  and  other  policies  in  describing 
the  ship,  is  a  merely  commendatory  ex- 
pression, and  that  no  warranty  is  to  be 
implied  from  its  use.  See  the  judgment 
in  Small  ▼.  Oibton,  cited  above. 
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outward  bound  sliip  lying  in  a  British  port  at  which  the  insur- 
ing owner  resides  (r).  It  was  also  held  in  the  same  case  that  a 
plea  alleging  that  the  assured  had  knowingly,  wilfully  and  im- 
properly sent  the  ship  out  to  sea  in  an  unseaworthy  state,  and 
when  she  was  not  in  a  fit  and  proper  condition  safely  to  go  to 
sea,  afforded  no  answer  to  the  action,  the  declaration  alleging 
that  the  loss  had  been  caused  by  perils  of  the  sea,  and  the  plea 
containing  no  averment  that  the  loss  had  been  occasioned  by 
the  unseaworthiness  (s).  A  plea  containing  the  same  allega- 
tions, and  further  averring  that  the  assured  ^*  wrongfully  and 
improperly  caused  and  permitted  the  ship  to  be  and  remain  on 
the  high  seas,  near  to  the  sea  shore,  for  a  great  length  of  time, 
in  the  state  and  condition  aforesaid,  and  without  a  master,  and 
without  a  proper  crew  to  manage  and  navigate  her  on  her  said 
voyage,  during  which  time  the  ship,  by  reason  of  the  premifles, 
was  wrecked,  was  held  to  be  good ;  since  it  showed  that  the  loss 
had  resulted  firom  the  wrongful  acts  of  the  assured,  although  the 
perils  of  the  sea  might  be  the  proximate  cause  of  it  (0^  but  the 
jury  having  found  that  the  immediate  cause  of  the  loss  was  not 
the  unseaworthiness,  it  was  held  that  the  underwriter  was  liable; 
and  further,  that  the  judge  acted  correctly  in  not  leaving  to  the 
jury  any  question  upon  evidence  which  was  adduced  to  show 
that  although  the  unseaworthiness  was  not  the  immediate  cause 
of  the  loss,  still  it  would  not  have  occurred  if  the  ship  had  been 
seaworthy  when  she  went  to  sea  (u ). 

Although  there  is  no  warranty  of  seaworthiness  the  under- 
writer is  not  responsible,  even  in  the  case  of  a  time  policy,  for 
the  cost  of  repairs  rendered  necessary  by  the  unseaworthy  state 
of  the  vessel,  although  the  assured  have  acted  without  fi^ud 
and  the  defects  were  not  known  to  him ;  for  in  this  case  the 
damage  does  not  arise  firom  any  peril  insured  against,  but  from 
the  vice  of  the  subject  of  insurance  (v). 

Rbprmenta.       a  representation,  as  the  term  is  used  in  insurance  law,  means 
ttoHB,  ^  statement  either  verbal  or  in  writing,  made  by  the  assured  to 

the  imderwriter  of  some  circumstance  connected  with  the  pro- 

(r)  Th&wtpton  ▼.  Hopper,  6  E.  &  B.  (m)  ThompiOH  ▼.  Hopper,  E.,  B.  &  E. 

172,  dinentiente   Erie,   J.     See  also  1088,  in  Cam.  Scacc,  reTereing  Thomp" 

Faweue  v.  Sordid,  ih.  192.  eon  ▼.  Hopper,  6  E.  &  B.  |^87. 

(«)  Thompion  v.  Hopper,  uH  eupra,  («)  Faweus  t.  Sar^ldy  6  E.  &  B. 

dissentiente  Erie,  J.  192. 

(I)  Thcmpeon  ▼.  Hopper,  vM  empra* 
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posed  risk,  and  which  statement  is  either  not  embodied  in  the 
written  contract  of  insurance  at  all,  or,  if  inserted  in  it,  is  not 
intended  to  be  of  its  essence,  and  consequently  need  not  be 
literally  and  strictly  complied  with  (:r).  Representations  differ  How  they 
from  warranties,  inasmuch  as  the  latter  are,  as  we  have  seen,  ^^^^^^ 
integral  parts  of  the  contract ;  they  are  not,  like  representations, 
collateral  to  it,  but  amount  to  conditions  which  must  be  strictly 
compKed  with,  and  on  the  non-performance  of  which  the  con- 
tract is  void  (y). 


Representations  either  amount  to  direct  assertions  by  the  Different  kinds 
assured  as  to  the  past,  present,  or  fiiture  existence  of  particular  tion!^'"*° 
&cts,  or  to  statements  by  him  of  his  mere  infonhation,  expecta- 
tion, or  belief  as  to  such  &cts. 

Representations,  to  be  binding,  must  also  be  made  when  the 
policy  is  effected  (z),  or  during  the  negotiation  for  it  (a). 


Representations  are  admissible  to  add  to  or  to  explain  the  When  admit- 
poUcy ,  but  not  to  contradict  it.  Thus,  where  the  policy  reserved  dcnce. 
leave  to  "  touch  at "  the  Cape  de  Verd  Islands,  a  letter  showing 
that  the  intention  was  to  permit  the  ship  to  take  in  salt  there, 
and  which  had  been  communicated  to  the  underwriters,  was 
admitted  (b).  On  the  other  hand,  in  an  action  on  a  poUcy  "  at  and 
from  London  to  Berbice,"  it  was  held  that  it  could  not  be  shown 
that  the  risk  was  to  commence  at  sea,  although  a  letter  was 
produced  by  the  broker  to  the  underwriter  when  the  policy  was 
effected,  by  which  it  appeared  that  the  ship  was  out  of  the 
course  from  London  to  Berbice,  and  the  words  '^  at  sea  "  were 
thereupon  inserted  in  another  part  of  the  policy  (c).  A  repre- 
sentation cannot,  however,  be  objected  to  because  it  supersedes 
an  usage  or  an  implied  warranty  {d). 


(x)  See  Pawsom  ▼.  Watson^  2  Cowp. 
785,  the  cases  cited  below,  and  the 
judgment  in  Bekn  v.  Burneit,  in  Cam. 
Scacc.,  82  L.  J.,  Q.  B.  204,  cited  anle, 
p.  241,  note  (r).  The  following  is  an 
instance  of  a  statement  which,  although 
occurring  in  the  policy,  was  held  from 
its  nature  to  amount  only  to  a  repre- 
sentation. Where  the  policy  contained 
the  words  "  to  return  101.  per  cent,  for 
convoy  and  arrival,"  they  were  held  to 
be  only  a  representation,  and  not  a 
warranty  that  the  ship  would  sail  with 


convoy.  Reid  v.  Harvey,  4  Dow,  97 ; 
see  also  Hodgton  v.  Riehardtoih  1  W.  BL 
463 ;  Thompson  v.  BuehanaMf  4  Brown, 
P.  a  484. 

(y)  JnU,  p.  877. 

(s)  Dawson  v.  Jttyt  7  East,  367. 

(a)  Edward  v.  Footner,  1  Camp.  530. 

(6)  Urquhart  v.  Barnard,  1  Taunt. 
450. 

(c)  Redman  v.  London,  3  Camp.  503  ; 
S,  C,  5  Taunt.  462. 

(d)  Duer  on  Ins.,  Lect.  14,  sects.  17 
and  18. 
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Effect  of  on 
policy. 


A  representation  to  the  first  underwriter  is  considered  as  re- 
peated to  all  subsequent  underwriters,  since  the  latter  are  sup- 
posed to  rely  to  some  extent  upon  the  skill  and  discretion  of  the 
first  {e). 

So,  if  the  first  signature  is  fraudulent,  and  merely  colourable 
in  order  to  induce  others  to  underwrite,  the  policy  is  avoided  (/*). 
This  rule  is,  however,  strictly  confined  to  representations  made 
to  the  first  underwriter.  Representations  made  to  intermediate 
underwriters  are  not  considered  to  be  made  to  those  who 
follow  {ff) ;  nor  does  the  rule  apply  to  the  underwriters  of  a 
separate  policy  (A). 


Effect  of  fraud.  Where  there  is  actual  or  morcU  firaud  in  a  material  represen- 
tation the  contract  is  avoided  upon  the  general  principles 
applicable  to  ordinary  contracts.  But  the  contract  of  insurance 
being  one  uberrinuB  fidei,  it  is  settled  that  if  a  representation 
material  to  the  risk  is  substantially  untrue,  the  policy  is  thereby 
rendered  voidable,  at  the  election  of  the  underwriter,  even 
although  the  misrepresentation  is  not  firaudulent  in  the  ordinary 
sense  of  the  word,  that  is  to  say,  not  untrue  within  the  know- 
ledge of  the  party  making  it(i).     Under  a  plea  in  an  action  on 


(«)  Barber  y.  Fletcher,  I  Doug.  305 ; 
and  see  Pawson  v.  fPia/ton,  2  Cowp.786, 
In  Forretter  y.  Pigou,  1  M.  &  S.  13, 
Lord  Ellenborough  stated  that  he 
thought  this  proposition  must  be  re- 
ceived with  great  qualification.  In 
Pawson  V.  Watton,  Lord  Mansfield  ap- 
pears to  have  held  that  the  rule  applied 
to  statements  relating  immediately  to 
the  risk,  such  as  assertions  as  to  whether 
the  ship  is  or  is  not  missing,  but  not  to 
collateral  undertakings  relating  to  auch 
matters  as  the  number  of  guns  the  ship 
is  to  carry.  See  Duer  on  Ins.,  Lect.  14, 
note  11.  Nor  does  the  rule  apply 
where  the  communication  to  the  first 
underwriter  is  of  a  fact  which  merease* 
the  risk,  and  is  therefore  made  for  the 
benefit  of  the  underwriter. 

(/)  WUson  V.  Duckett,  3  Burr.  1361  ; 
see  also  Wittingham  v.  Thomhurgh,  2 
Vern.  206,  and  SibhaU  v.  Hill,  2  Dow, 
263.  In  these  cases  the  first  under- 
writer is  called  "  a  decoy  duck."  The 
continental  writers  call  him  '*  a  dolphin  ** 
who  leaps  that  others  may  follow.  See 
Duer  on  Ins.,  Lect.  14,  s.  23,  note  (6). 

(g)  Bell  V.  Carttairt,  2  Camp.  543 ; 


Brine  t.  Featkerttenet  4  Taunt  869 ;  aee 
also  Marsden  v.  Reid,  3  East,  572. 

(A)  Duer  on  Ins.,  Lect  14,  s.  21. 

(t)  Macdowall  v.  Frater,  I  Doug. 
260;  Fitzherbert  ▼.  Mather,  1  T.  R.  12  ; 
Feite  v.  Parkhuw,  4  Taunt  640,  and 
Holland  v.  Rustell,  1  B.  &  S.  424.  In 
the  earlier  cases  miarepresentations  were 
held  to  avoid  the  policy  only  when  they 
were  actually  and  morally  fraudulent, 
that  is,  untrue  in  fact,  and  either  known 
to  be  untrue  by  those  who  made  the  as- 
sertion, or  not  known  by  them  to  be 
true.  It  waa  also  held  that  repreaenta* 
tions  formed  no  part  of  the  contract 
See  the  judgment  of  Lord  Mansfield  in 
Pawson  V.  Watson,  2  Cowp.  788.  In 
the  later  cases  it  is  still  said  that  a  re- 

gresentation  is  no  part  of  the  contract, 
ut  it  is  held  that,  even  where  the  fraud 
is  constructive  or  legal  only,  as,  for  in- 
stance, where  the  assured  has  no  inten- 
tion to  deceive  the  underwriter,  but 
innocently  misleads  him  on  a  material 
point,  this  is  sufficient  to  invalidate  the 
policy.  See  Feise  y.  Parkinsan,  and 
Fitzherbert  v.  Mather,  ubi  supra ;  also 
Dennistoun  v.  LUley,  3  Bligh,  202,    Mr. 
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a  policy  alleging  a  representation  to  have  been  fitlse  to  the 
knowledge  of  the  assured^  a  concealment  or  representation^  not 
firaudulent  in  the  ordinary  sense,  may  be  shown  (A). 

Sepresentations  which  relate  to  material  &ct0  must  be  com-  How  far  they 
plied  with..  The  following  are  instances  of  representations,  the  °|"JJ  wltfcu" 
substantial  non-compliance  with  which  has  been  held  to  ayoid  the 
policy.  A  representation  that  the  ship  was  safe  on  a  particular 
day  (2) ;  that  she  belonged  to  a  neutral  state  (m) ;  that  she  was 
furnished  with  a  necessary  trading  licence  (n) ;  that  she  would 
sail  on  a  given  day  (o) ;  and  that  she  was  to  carry  a  particular 
armament  (;?).  But  a  substantial  compliance  with  a  material 
representation  is  sufficient  (q). 

Where  the  assured  asserted  that  his  vessel  ^^  mounted  twelve 
gims  and  twenty  men,"  and  the  ship  sailed  with  less  than  this 
number  of  men  and  guns,  but  carried  in  addition  a  number  of 
boys  and  several  swivels  which  made  her  force  in  &ct  greater 
than  if  she  bad  been  equipped  with  the  twelve  guns  and  twenty 
men,  it  was  held  that  this  being  a  representation  and  not  a 


Doer,  the  American  writer,  in  his  work 
on  Insurance,  objects  to  this  view,  alleg- 
ing that  the  true  reason  why  a  misrepre- 
sentation vitiates  a  contract  is,  because 
it  is  not  merely  a  collateral  statement, 
but  a  substantive  part  of  the  contract, 
and  that  the  English  authorities  have 
adopted  the  other  view  only  in  order  to 
avoid  a  violation  of  the  rule  that  a 
written  instrument  cannot  be  varied  by 
parol  statements.  See  Duer  on  Ins., 
Lect  14,  s.  5,  It  will  be  seen,  however, 
from  the  above  statement,  that  the  same 
end  is  arrived  at  whichever  view  is 
adopted,  so  that  the  question  is  of  no 
practical  moment  If  a  system  of  law 
bad  to  be  formed  de  novo,  the  Ameri- 
can view  might  perhaps  be  thought,  in 
theory,  more  logical  than  ours;  but 
there  is  no  inconsistency  in  the  view 
taken  by  our  Courts :  the  only  diflSculty 
is  to  determine  what  is  included  within 
the  expression  *'  fraud."  Some  of  our 
most  eminent  jurists  have  considered 
that  legal  without  moral  fraud  invalidates 
a  contract ;  see  the  judgment  of  Lord 
Abinger  in  Carrfoot  v.  Fowke,  6  M.  & 
W.  377f  and  the  cases  collected  in  2 
Smith,  L.  C.  91  (5th  edit.) ;  whilst  others 
have  held  that  in  order  to  vitiate  ordi- 
nary contracts  there  must  be  actual  or 


moral  fraud.  See  the  Judgment  of 
Parke,  B.,  in  Comfoot  v.  Fowke^  and  2 
Smith,  L.  C,  ubi  supra.  Even  these 
latter,  however,  allow  that  in  cases  of 
insurance  a  misrepresentation  of  ma- 
terial facts  is  equivalent  to  fraud.  See 
the  observations  of  Parke,  B.,  in  Moetu 
V.  Heyworth,  10  M.  &  W.  167,  and  in 
Elkin  V.  Janton,  18  M.  &  W.  662.  It  is 
now  well  settled,  however,  that  in  order 
to  invalidate  contracts,  other  than  con- 
tracts of  insurance,  by  reason  of  any 
untrue  representation,  moral  fraud  must 
be  proved.  See  Shrewtbury  v.  Bkunt, 
2  M.  &  Gr.  475 ;  Ormrod  v.  Huth,  14 
M.  &  W.  651 ;  Evant  v.  CoIUm,  5  Q.  B. 
804;  Rawlingt  v.  Bell,  1  C.  B.  951 ; 
Thorn  V.  Bigland,  8  Ex.  725,  and  The 
North  British  Insurance  Company  v. 
Lloyd,  10  Ex.  528. 

(k)  Anderson  v.  Thornton,  8  Exch. 
425. 

(I)  iPDowall  V.  Fraser,  1  Doug.  260. 

(m)  Steel  v.  Lacy,  8  Taunt.  285. 

(»)  Feise  v.  Parkinson,  4  Taunt.  640. 

(o)  DennUtoun  y,LUlie,  Z  Bligh,  202. 

(p)  Edwards  v.  Footner,  1  Camp.  580. 

{q)  See  per  Lord  Mansfield  in  De 
Hdkn  V.  Hartley,  1  T.  R.  845 ;  see  also 
Fan  Tnngeln  v.  Dulmsy  2  Camp.  151. 
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warranty,  and  having  been  substantially  complied  with  the 
underwriters  were  liable  (r). 

Where  freight  advanced  was  insured  on  a  ship  and  goods 
"  lost  or  not  lost  from  Monte  Video  to  Havre,"  the  greater 
part  of  the  cargo  having  been  shipped  at  Santa  Cruz  and  not  at 
Monte  Video,  it  was  held  that  there  was  no  misdescription  of 
the  interest  of  the  assured  («). 

The  meaning  of  representations  may  sometimes  be  extended 
by  implication  beyond  their  express  words.  Thus,  where  a  ship 
was  represented  to  be  American,  the  Court  held  that  this 
implied  that  she  was  documented  as  such  (t).  And  where  the 
insurance  was  on  ship  ''  at  and  from  Genoa,  the  adventure  to 
begin  from  the  loading  to  equip  for  this  voyage,"  it  was  held 
that  these  words  implied  that  Genoa  was  the  port  of  load- 
ing (tt). 

Where  the  goods  were  insured  from  Lisbon  to  the  Clyde  at  a 
premium  of  ten  per  cent.,  *'  to  return  five  per  cent,  for  convoy 
and  arrival,"  it  was  held  that  the  alternative  of  the  vessel's  sail- 
ing with  convoy,  which  was  implied  by  these  words,  was  a 
material  representation,  and  that  as  at  the  time  it  was  made  the 
assured  knew  that  in  &ct  she  had  sailed  without  convoy  the 
policy  was  avoided  (r). 

Where  a  representation  was  made  at  the  time  of  effecting  the 
policy  as  to  the  order  in  which  the  ship  would  proceed  to 
certain  places  on  the  voyage  insured,  and  this  representation 
was  true  at  the  time  when  it  was  made,  that  is  to  say,  it  was 
then  intended  that  she  should  sail  in  this  course,  it  was  held 
that  a  non-compliance  with  it,  owing  to  a  circumstance  over 
which  the  assured  had  no  control,  namely,  the  refusal  of  the 
crew  to  pursue  the  voyage  in  the  order  mentioned  from  a  fear 
of  pirates,  did  not  discharge  the  imderwriters  (x). 

The  fiwjt  that  LloycCs  List  would,  if  referred  to  by  the  under- 
writer, have  shown  the  incorrectness  of  the  statement,  does  not 
avoid  the  legal  consequence  of  a  misrepresentation  (y). 

Representations  respecting  friture  events  do  not  differ  in 

(r)  Pawtm  v.  fToftOR,  2  Cowp.  785.  Ins.  290. 

(s)  EUu  V.  Lrfone,  8  Ex.  546.  («)  Reid  ▼.  Harvey,  4  Dow,  97. 

(t)  Steel  V.  Lacyy  S  Taunt  285.  («)  Driscol  v.  Poitmore,  1  B.  &  P. 

(«)  Hodgson  y.  Riehardton,  1  W.  Bl.  200. 
463;  see  also  Kirby  ▼.  Smith,  I  B.  &  A.  (y)  Maekintoih  v.  Marshall,  11  M.  & 

672;  Batcliffe  v.  Shoolbred,  I  Park  on  W.  116. 
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principle  from  those  which  relate  to  past  or  present  facts  (z) ; 
nor  do  they^  if  positive^  differ  &om  them  in  effect.  Inpractice, 
however^  representations  of  the  former  class  are  more  often  con- 
strued as  referring  to  the  mere  expectation  or  belief  of  the  party 
making  them^  especially  if  thej  relate  to  events  over  which  he 
has  no  control.  Thus,  where  the  owner  of  goods  made  a 
representation  as  to  the  time  when  the  vessel  containing  them 
would  sail,  this  was  held  to  be  merely  a  representation  as  to  his 
expectation  on  the  subject  (a).  Where,  however,  the  agents  of 
the  shipowners  sent  to  them  a  letter  stating  that  the  ship  would 
sail  on  the  1st  of  May,  and  they  showed  this  letter  to  the  under- 
writers on  the  ship  and  goods  as  the  advice  of  the  agents,  it  was 
held  that  this  expression  was  positive,  and  not  the  statement  of 
an  expectation  only,  and,  the  ship  having  sailed  on  an  earlier 
day,  that  the  underwriters  were  not  liable  (ft). 

Where  the  assured  states  merely  his  own  intention,  expecta- 
tion, information,  or  belief,  in  regard  to  a  &ct  or  event,  the 
policy  will  not  be  avoided  by  reason  oj^the  mere  untruth  of  the 
facts  referred  to,  if  the  intention,  expectation,  or  belief  really 
existed  in  the  mind  of  the  assured,  or  the  information  alleged 
to  have  been  received  by  him  had  in  fact  been  so  received  (c). 

Whether  a  representation  be  material  or  not  to  the  risk.  When  material 
depends  upon  the  surrounding  circumstances,  and  must  be  **"  ™  ' 
decided  by  the  jury  upon  the  facts  of  the  particular  case  (d). 
The  materiality  of  a  representation,  as  affecting  the  contract, 
does  not,  strictly  speaking,  depend  upon  its  actual  materiality  as 
affecting  the  risk,  but  upon  the  influence  produced  by  it  upon 
the  mind  of  the  underwriter.  Thus,  on  the  one  hand,  a  misre- 
presentation, however  material  to  the  estimation  of  the  risk 
insured,  will  not  vitiate  the  policy  unless  the  underwriter 
accepted  the  insurance  upon  the  faith  of  it  (e) ;  whilst  on  the 
other,  a  statement  which  has  no  real  bearing  upon  the  risk 
insured  against,  but  which,  nevertheless,  influences  the  mind  of 

(s)  In  Flhm  y.  Tobin,  Moo.  &  Malk.  see  also  Chaurand  y.  jingersiem,  Peake, 

867,  Lord  Tenterden  appears  to  have  44l 

drawn  a  distinction  between  arepresen-  (c)  Barber  v,  Fhteher,  1  Doug.  306; 

tation  of  a  present  fact  and  one  which  1  Amould  on  Ins.  658  (2nd  edit), 

applied  to  future  events.    See,  however,  {d)  See  the  judgment  of  Lord  Ellen.            , 

Flmn  v.  Headlam,  9  B.  &  C.  698.  borough  in  Bridget  v.  HunUr,  1  M.  & 

(a)  Bowden  v.  Faughan,  10  East,  415.  S.  19,  and£//oii  v.  Larkiiu,  8  Bing.  198. 

(6)  DennUtoun  v.  LUlU,  8  filigh,  212 ;  («)  FUtm  v.  Headlam,  ubi  tupra. 
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the  underwriter,  as,  for  instance,  an  assertion  that  previous  in- 
surances have  been  obtained  on  the  same  ship  at  a  low  premium, 
willy  if  untrue,  avoid  the  policy  (/). 


COVCBAL- 

MBNT. 

What  must  be 
communicated. 


The  subject  of  concealment  is  closely  connected  with  that  of 
representation.  A  person  about  to  insure  is  bound  to  commu- 
nicate to  the  underwriter  every  fitct  within  his  knowledge  which 
is  either  really  material  to  the  risk  insured,  or  which  is  likely  to 
afiect  the  taking  of  the  risk  by  the  underwriter,  or  the  amount 
of  the  premium  to  be  required  by  him  (^).  And  it  must  be 
recollected  that  in  all  cases  of  concealment  the  fact  that  the 
information  is  innocently  withheld  is  unimportant,  if  it  relate  to 
a  matter  really  material  to  the  risk,  or  which  would  have 
affected  the  terms  upon  which  the  underwriter  would  have  con- 
sented to  insure  had  he  known  the  truth  (A). 

It  is  the  duty  of  the  assured  to  communicate  to  the  under- 
writer all  the  material  information  which  he  possesses  relating 
to  the  ship  or  the  voyage  insured.  For  instance,  if  he  knows 
or  has  heard  a  report  as  to  the  time  when  an  overdue  ship 
sailed  (i),  or  if  he  has  news  that  the  ship  has  been  lost  or 
damaged  (A),  or  that  she  has  been  seen  in  a  leaky  or  dangerous 
condition  (/),  or  that  she  was  seen  at  sea  without  convoy  (m),  or 
in  danger  of  capture  (n),  or  that  a  vessel  which  sailed  at  the 


(/)  Snbhald  V.  Hill,  2  Dow,  263. 

(g)  CarUr  v.  Boekm,  3  Burr.  1905$ 
Shirley  v.  Wilkinson,  1  Doug.  806,  note  ( 
T%omp9on  y.  Buchanan,  4  Brown,  P.  C. 
482 ;  FUzherbert  ▼.  Mather,  1  T.  R.  12  ; 
Rustell  V.  Thornton,  4  H.  &  N.  788; 
S.  a,  Cam.  Scacc.,  6  H.  &  N.  140 ;  HoU 
land  V.  RusmU,  1  B.  &  S.  424;  and 
Foley  V.  Tabor,  2  F.  &  F.  663.  In 
Elton  V.  Larkint,  5  0.  &  P.  392,  Tindal, 
C.  J.,  said,  *'  A  material  concealment  is 
a  concealment  of  facts,  which,  if  com- 
municated to  the  party  who  underwrites, 
would  induce  him  either  to  refuse  the 
insurance  altogether,  or  not  to  effect  it 
except  at  a  larger  premium  than  the 
ordinary  premium."  This  rule  respect- 
ing concealment  is  peculiar  to  the  con- 
tract of  insurance,  it  is  not  applicable 
to  the  case  of  a  guarantee.  Hamilton  v. 
WaUon,  12  C.  &  F.  109;  The  Vorth 
British  Insurance  Company  ▼.  Lloyd,  10 
Ex.  623.  It  is  applicable  to  life  and 
fire  policies  as  well  as  marine  policies. 
Buje  ▼•  TmrneTf  6  Taunt  337 1  Lindenau 


V.  Deshorough,  8  B.  &  C.  586. 

(A)  See  the  cases  cited  in  the  previous 
note. 

(i)  WilUs  ▼.  Glover,  1  N.  R.  14; 
Bridges  v.  Hunter,  1  M.  &  S.  16  ;  tFeb^ 
ster  V.  Foster,  1  Esp.  407;  Elton  v. 
Larkins,  ubi  supra ;  Mackintosh  v.  Mar^ 
shall,  11  M.  8e  W.  116;  see  also  Elkin 
V.  Jansen,  13  M.  &  W.  655.  Where  the 
ship  is  not  overdue  or  missing,  and  there 
is  no  other  circumstance  which  makes 
the  time  of  her  sailing  material  to  the 
risk,  it  need  not  be  communicated.  See 
Foley  V.  Moline,  6  Taunt.  430 ;  Fort  ▼. 
Lee,  3  Taunt.  881  ;  and  per  Tindal, 
C.  J.,  in  Elton  v.  Larkins,  ubi  supra. 

(k)  Fitzherbert  v.  Mather,  ubi  supra; 
Gladstone  ▼.  King,  1  M.  &  S.  86. 

(0  I>e  Costa  V.  Seandret,  2  P.  Wms. 
170;  Lynch  ▼.  Hondlton,  3  Taunt.  37  { 
Lynch  v.  Dunrford,  14  East,  494. 

(m)  Sawtell  v.  Loudon,  6  Tannt  369. 

(n)  Durrell  ▼.  Bederley,  Holt,  283  t 
Beckwaiie  ▼.  Nalgrove,  cited  3  Taunt 
41. 
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same  time  as,  or  subsequent  to,  the  ship  insured,  has  arrived 
before  her  (o),  he  must  communicate  each  of  these  fitcts  to  the 
imderwriter. 

Where  a  vessel  insured  sailed  from  Elsineur  for  Hidl,  and  six 
hours  afterwards  her  owner  followed  in  another  ship,  and  met 
with  rough  weather,  but  when  he  reached  Hull  his  vessel  had 
not  arrived,  it  was  held  that  he  was  bound  to  communicate 
these  &cts  to  the  underwriter  (p).  So,  where  two  ships  left 
Malaga  for  London  about  the  same  time,  and  when  the  owner 
of  one  of  them  insured  her  it  was  known  at  Lloyd's  that  the 
other  ship  had  arrived  three  days  before,  but  the  insurer  also 
knew  that  the  vessels  had  met  and  parted  company  off  Oporto 
in  a  gale  of  wind,  and  did  not  communicate  this  to  the  under- 
writers, it  was  held  that  this  concealment  avoided  the  policy  (9). 

A  merchant  resident  at  Sydney  shipped  goods  for  England 
on  board  a  ship,  and  by  another  vessel,  which  sailed  after  her, 
wrote  to  an  agent  in  England,  and  desired  him,  if  he  received 
the  letter  before  the  ship  carrying  the  goods  arrived,  to  wait  for 
thirty  days,  in  order  to  give  her  every  chance  of  arrival,  and 
then  to  effect  an  insurance  on  the  goods.  The  agent,  after 
waiting  more  than  thirty  days,  employed  a  broker  to  effect  the 
insurance,  and  handed  to  him  the  letter.  The  broker  told  the 
underwriters  the  date  of  the  sailing  of  the  ship  that  carried  the 
goods,  and  also  the  date  of  the  letter,  but  he  did  not  mention 
when  die  letter  was  received,  or  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  before  effecting  any  insurance.  Two 
vessels  whidi  had  left  Sydney  aft«r  the  ship  which  carried  the 
letter,  arrived  in  England  shortly  before  the  policy  was  effected. 
Tlie  Court  expressed  a  strong  opinion  that  a  jury  would  be 
bound  to  hold  that  the  letter  was  material,  and,  therefore,  thaA 
the  ooncealment  of  its  contents  avoided  the  policy.  They  also 
thought,  that  as  the  underwriter  might  naturally  have  supposed 
that  the  letter  came  by  one  of  the  two  ships  which  had  arrived 
shortly  before  the  policy  was  made,  the  time  when  it  was  re- 
ceived was  a  material  fitct  which  should  have  been  communi- 
cated to  him  (r). 

The  assured  is  not  excused  from  communicating  material 

(0)  MeJndnw  ▼.  BeU,  1  Esp.  372.  (r)  lUekardt  y.  Murdoek,  10  B.  &  C. 

(  p)  Khrby  v.  Smih,  1  B.  &  A.  672.  527.    Aa  to  the  reception  of  ertdence 

\q)  Weitbury  y.  Jbirdein,  2  M.  &  W.  in  tliii  case,  see  pott,  p.  401. 
267. 
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mfonn&tion  because  he  haa  received  no  regular  or  authentic 
advice^  but  only  a  doubtful  account  (s),  or  because  his  informa- 
tion is  in  the  form  of  a  general  rumour  merely  (0 ;  for  the  under- 
writer is  entitled  to  the  exercise  of  his  own  discretion  as  to  the 
value  of  such  reports. 


What  need  not 
be  communi- 
cated. 


The  assured  is,  however,  only  bound  to  communicate  those 
facts  which  lie  peculiarly  within  his  knowledge.  He  is  not 
boimd  to  mention  general  topics  of  speculation,  the  knowledge 
of  which  may  &irly  be  supposed  to  be  common  to  both  parties ; 
thus,  he  is  not  bound  to  mention  to  the  underwriter  the  causes 
natural  or  political  which  may  render  the  voyage  dangerous ; 
such,  for  instance,  as  the  probabilities  of  bad  weather,  the  diffi- 
culties of  the  particular  voyage,  the  chances  of  war,  or  the  like; 
for  with  respect  to  matters  of  this  kind,  different  men  argue 
differently,  and  the  means  of  information  are  open  to  both  the 
contracting  parties  (ft).  So  the  underwriters  are  bound  to  know 
any  general  usage  which  affects  the  employment  of  ships  in  any 
particular  trade  {x) ;  but  not  an  usage  which  is  not  universal, 
but  only  occasional  (y). 

The  assured  is,  moreover,  not  bound  to  inform  the  under- 
writer of  facts  which  the  latter  may  by  inquiry  and  due  dili- 
gence learn  from  the  ordinary  sources  of  information.  Thus, 
where  the  shipping  lists  at  Lloyd's  were  in  the  hands  of  the 
underwriters,  it  was  held  that  the  assured  was  not  bound  to 
disclose  to  them  material  facts  mentioned  in  those  lists  (z). 
But  the  same  effect  is  not  given  to  the  Foreign  List  at  Lloyd's, 
which  is  hung  up  only  in  the  inner  room  (a).  Nor  is  the  assured 
bound  to  inform  the  underwriters  of  all  the  bygone  calamities 
which  the  ship  may  have  met  with,  if  these  earlier  matters  do 
not  affect  her  then  condition  (£).     And  it  is  a  general  rule  that 


(f )  De  Costa  ▼.  Seandret,  2  P.  Wros. 
170. 

(t)  Durrell  v.  Bederley,  Holt,  283; 
Lynch  v.  Hamilton^  3  Taunt.  87. 

(»)  See  the  judgment  of  Lord  Mans- 
field in  Carter  v.  Boehm^  3  Burr.  1910 ; 
see  also  PlanchS  ▼.  Fletcher,  I  Doug. 
251. 

(«)  FcManee  ▼.  Dewar,  1  Camp.  503  ; 
Ougier  ▼.  Jenningt,  Ifr.  505,  note ;  King- 
ston  v.  Kmbbs,  ib.  508,  note ;  Moxon  v. 
Atkins,  8  Camp.  200 ;  Da  Costa  v.  £i. 
tnunds,  4  Camp.  142 ;  Stswart  ▼.  Bell, 
6  B.  &  A.  238  i  see  also  the  cases  cited 


ante,  p.  342. 

(y)  Tennant  ▼•  Henderson,  1  Dow, 
324. 

(s)  Friere  ▼.  Woodhouse,  Holt,  572. 
Where,  however,  the  assured  is  guilty 
of  a  misrepresentation  or  concealmeDt 
inconsistent  with  the  lists,  he  cannot 
excuse  himself  by  reasou  of  the  pre- 
sumed knowledge  of  the  underwriter. 
Mackintosh  y.  Marshall,  11  M.  &  W. 
116. 

(a)  Elton  y.  LarkinSy  5  C.  &  P.  85 ;  8 
Bing.  198. 

{Jl)  Freeland  v.  Glover,  6  Esp.  14;  7 
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the  assured  is  only  bound  to  communicate  &cts.  He  is  not 
bound  to  disclose  to  the  underwriter  any  information  he  may 
have  received  as  to  the  sensations  or  apprehensions  produced  in 
the  minds  of  others  by  those  facts  (c). 

The  assured  is  supposed  to  know  facts  which  are  known  to  Concealment 
his  agent.     If,  therefore,  material  facts  are  concealed  by  the   ^  **^*' 
agent  from  the  shipowner,  and  by  him  innocently  and  neces- 
sarily not  communicated  to  the  underwriter,  the  policy  is  still 
avoided  (d). 

The  materiality  of  the  fact  concealed  depends,  as  in  cases  of  Materiality 
misrepresentation  (c),  upon  the  effect  it  is  calculated  to  produce  ^""^^  ^ 
on  the  mind  of  the  underwriter.  If,  therefore,  the  information 
withheld  would  have  induced  the  imderwriter  to  decline  the 
insurance  or  to  charge  a  higher  premium,  its  concealment  is 
fatal  to  the  policy,  although  it  may  afterwards  appear  that  it  was 
untrue ;  or  the  loss  may  arise  from  a  cause  totally  distinct  from 
the  subject-matter  of  the  concealment.  Thus,  where  the  assured 
failed  to  communicate  to  the  underwriter  the  intelligence  which 
he  had  received,  that  his  ship  had  been  seen  deep  laden  and 
leaky,  the  concealment  was  held  to  vitiate  the  insuranC/C,  although 
the  news  was  &lse,  and  the  loss  arose  not  from  the  supposed 
perils,  but  from  a  capture  (/).  The  question,  in  cases  of  con- 
cealment, always  is,  whether,  looking  at  all  the  circiunstances  at 
the  time  the  policy  was  underwritten,  there  was  a  &ir  repre- 
sentation, or  a  concealment  either  fraudulent,  that  is  designed, 
or  though  not  designed,  varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  (ff). 

The  question  whether,  in  actions  on  policies,  brokers  or  other  How  &r  the 
skilled  witnesses  can  be  called  to  speak  to  the  materiality  of  any  ondenlrritcnia 
information  which  is  withheld  by  the  assured,  has  given  rise  to  evidence, 
considerable  discussion  and  to  much  difference  of  opinion.     In 


East,  457.  In  this  case  a  letter  had 
heen  shown  to  the  underwriters  which 
referred  to,  although  it  did  not  mention 
the  contents  of,  the  earlier  letter,  which 
it  was  contended  ought  to  have  heen 
communicated  ;  and  the  Court  ohserved, 
that  the  underwriters  might  have  asked 
to  see  the  earlier  letter  if  they  had 
thought  it  material, 
(c)  B9ll  v.  Btll,  2  Camp.  475. 

M.P. 


(d)  Fitiherbert  v.  Mather,  1  T.  R.  12; 
Gladstone  v.  King,  I  M.  &  S.  85 ;  Ander~ 
ion.  V.  Thornton,  8  Ex.  425. 

(e)  Ante,  p.  398. 

if)  Lynch  V.  Hamilton,  8  Taunt  87 ; 
see  also  Lynch  v.  Dunrford,  14  East, 
494  ;  Hainan  v.  Fonereau,  2  Str.  1188. 

(g)  See  the  judgment  of  Lord  Mans- 
field in  Carter  v.  Boehm,  8  Burr.  1911. 
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some  cases  such  evidence  has  been  admitted  upon  the  same 
principle  as  that  upon  which  the  testimony  of  persons  skilled  in 
particular  sciences^  or  conversant  with  the  practice  of  particular 
trades^  is  receivable  (h) ;  in  others  it  has  been  rejected^  upon  the 
ground  that  the  question  is  one  of  opinion  merely,  and  not  of 
scientific  knowledge,  and  that  to  admit  such  evidence  would 
be  to  place  the  witnesses  in  the  position  of  the  jury  (i). 

Probably  the  true  rule  is^  that  the  admissibility  of  such  evi- 
dence depends  upon  the  facts  of  each  particular  case ;  and  that 
where  the  opinion  of  the  witness  is  tendered  upon  a  subject 
which  requires  peculiar  study  or  experience,  in  order  to  be 
acquainted  with  it,  the  evidence  should  be  received ;  but  that 
where  the  opinion  is  offered  upon  a  matter  of  general  know- 
ledge, as  to  which  the  jury  are  equally  competent  to  form  a 
judgment,  as,  for  instance,  upon  the  question  whether  it  was  a 
material  fact,  that  a  vessel  which  had  sailed  long  after  the  ship 
insured  had  arrived  in  England  before  the  poHcy  was  effected  (A), 
or  when  it  relates  to  facts  in  respect  of  which  no  aid  can  be 
obtained  by  previous  experience,  so  that  the  opinion  of  the 
witness,  if  rightly  formed,  can  be  drawn  only  fi-om  the  same 
premises  upon  which  the  Court  and  jury  have  to  determine  the 
cause  (/),  the  evidence  should  be  rejected  (m)« 

Losses  and  The  losses  which  arise  from  the  various  perils  insured  against 
DENTS. '''*^'"  ^^7  ^  either  total  or  partial;  they  are  total  when  the  subject- 
Losses  total  or  matter  of  the  insurance  is  wholly  destroyed,  or  injured  to  such 
pamaL  j^  extent  as  to  justify  the  owner  in  abandoning  to  the  insurer, 

and  partial  when  the  thing  insured  is  only  partially  damaged, 
or  where,  in  the  case  of  an  insurance  on  goods,  the  owner  of 
them  is  called  upon  to  contribute  to  a  general  average  (n). 


Different  kinds      Total  losses  may  again  be  divided  into  actual  and  construc- 

of  total  loases. 


(A)  Berthon  r.  Loughman^  2  Stark. 
258 ;  Chaurand  v.  Angentein,  Peake» 
43  ;  LittledaU  v.  Dixon,  1  N.  R.  151 ; 
Hazard  ▼.  Rodger t,  4  East,  590;  JBicA:. 
ard9  V.  Murdoch,  10  B.  &  C.  527 ;  Chap- 
man  v.  Walton,  10  Bing.  57.  This  is 
the  view  which  appears  to  have  been 
adopted  in  America.  See  Duer  on  Ins., 
Lect.  14,  ss.  26  and  27,  and  the  judg- 
ment of  Story,  J.y  in  McLanahoH  v.  I'he 
Upivertal  Inturance  Qm^any,  I  Peters 
(American)  Rep.  188  i  see  also  1  Ar- 


noold  on  Ins.  620  (2nd  edit). 

(t)  Carter  v.  Boehm,  3  Burr.  1905; 
Durrell  v.  Bederley,  Holt,  283 ;  Campbell 
V.  Rickarde,  5  B.  &  Ad.  840.  See  also 
Phillips  on  Ins.  c.  28,  s.  8. 

{k)  As  in  Campbell  ▼.  lUckards,  nbi 
tupra, 

(I)  As  in  Carter  ▼.  Boehm,  ubi  supra. 

{m)  See  the  notes  to  Carter  y.  Boehm, 
in  1  Smith's  L.  C.  486  (5th  edit.),  and 
Duer  on  Ins.,  Lect.  14,  note  10. 

(n)  See  ante,  p.  319. 
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tive  total  losses.     Actual  total  losses  arise  where  the  ship  or  Actual  total 
cargo  is  totally  destroyed  or  annihilated^  or  where  they  are  °**®'' 
placed  by  any  of  the  perils  insured  against  in  such  a  position 
that  it  is  wholly  out  of  the  power  of  the  assured  to  procure  their 
arrival  (o). 

Thus,  where  by  means  of  a  peril  insured  against,  a  ship 
founders  at  sea,  or  is  actually  destroyed,  or  even  where  she  is 
so  much  injured  that  she  ceases  to  retain  the  character  of  a 
ship,  and  becomes  a  wreck,  or  a  mere  congeries  of  planks,  the 
loss  is  total  and  actual,  although  the  form  of  a  ship  may  still 
remain ;  and  in  these  cases  the  assured  may  recover  for  a  total 
loss  without  abandonment  (  p). 

So,  goods  are  considered  as  actually  lost  if  they  ate  wholly 
lost  to  the  owners  by  plunder  and  sale,  capture  or  the  like  (q) ; 
or  if  they  are  so  much  injured  by  sea  damage  that  they  have 
lost  their  specific  character ;  as,  for  instance,  where  they  exist 
only  as  a  nuisance,  so  that  it  is  necessary  to  throw  them  over- 
board (r) ;  or  even,  if  by  reason  of  such  injury  having  com- 
menced, it  becomes  certain  that  they  could  never  have  reached 
their  destination  unchanged  in  specific  character,  and  it  is  con- 
sequently necessary  to  sell  them  at  an  intermediate  port.  Thus, 
where  a  cargo  of  hides  was  foimd  to  be  so  mucli  damaged  by 
the  sea-water  which  had  penetrated  through  a  leak  into  the 


(o)  See  per  Lord  Abinger  in  Roux  v. 
Salvador,  8  B.  N.  C.  286. 

(p)  Cambridge  v.Anderton,  2  B.  &  C. 
691.  See  also  Read  v.  Bonhamy  S  B.  & 
B.  147;  Green  y.  Royal  Exchange  As- 
eurance  Company,  6  Taunt.  68 ;  Idle  v. 
Royal  Exchange  Assurance  Company^  8 
Taunt  755  ;  Robertson  ▼.  Clarke,  1  Ring. 
445  ;  and  the  judgment  of  Maule,  J.,  in 
Moss  V.  Smith,  9  C.  B.  102;  Fleming  v. 
Smith,  1  H.  of  L.  C.  513  :  and  Philpott 
V.  Swann^  U  C.  B.,  N.  S.  270.  In  Cam- 
bridge  v.  Anderton,  the  ship,  after  she 
was  sold  by  the  master,  was  actually 
got  off  the  rocks  and  repaired  by  the 

Purchaser ;  but  the  Court  appears  to 
ave  decided  the  case  on  the  supposition 
that  she  was  a  mere  wreck ;  and,  more- 
over, no  abandonment  was  possible,  the 
intelligence  of  the  loss  and  of  the  sale 
having  reached  the  owners  at  the  same 
time.  See  the  judgments  of  Lord  Camp- 
bell in  Fleming  v.  Smith,  and  in  Knight 
V.  Faith,  15  Q.  B.  663. 

(q)  MulUtt  V.  Shedden,  13  East,  304 ; 
Mellish  V.  Andrews,  15  East,  13 ;  Bon- 


drett  V.  Hentigg,  Holt,  149. 

(r)  Dyson  v.  Rowcroft,  3  B.  &  P.  474 ; 
Cologan  V.  London  Assurance  Company,  5 
M.  &  S.  447;  Navone  v.  Haddon,  9 
C.  B.  80 ;  see  also  the  judgment  of  Lord 
Kenyon  in  Burnett  v.  Kensington^  7 
T.  R.  222.  An  early  case,  Cocking  v. 
Eraser,  4  Doug.  295,  &  C,  I  Park  on 
Ins.  181,  is  to  some  extent  inconsistent 
with  these  decisions,  and  Lord  Mans- 
field is  supposed  to  have  laid  down  the 
rule  in  it,  that  there  must  be  an  absolute 
deetruction  of  the  goods  in  order  to 
constitute  a  total  loss.  It  is,  however, 
to  be  observed,  that  in  this  case  the 
goods  actually  arrived  at  the  end  of  the 
voyage  without  change  of  specific  cha- 
racter ;  the  fish  actually  came  to  port 
as  fish,  although  it  was  putrid.  The 
American  Courts  act  more  strictly  than 
our  Courts  do  upon  the  rule  that  there 
must,  in  order  to  constitute  an  actual 
total  loss,  be  a  destruction  of  the  thing 
insured.  See  8  Kent  Comm.  296,  and 
the  cases  cited,  2  Phillips  on  Ins.  483, 
488. 
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ship's  hold  that  it  would  have  been  impossible  to  cany  them  to 
their  destination  in  the  form  of  hides^  as  they  must,  by  the  pro- 
gress of  putre&ction,  have  lost  this  character  before  their  arrival, 
and  they  were  consequently  sold  at  an  intermediate  port  for  a 
fourth  of  their  value,  it  was  held  that  the  loss  was  an  actual  and 
not  merely  a  constructive  total  loss,  and  consequently  that  the 
assured  might  recover  without  abandonment  (5).  The  Court 
also  laid  down  the  following  general  propositions : — If  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  by  reason  of  that 
damage,  in  such  a  state,  though  the  species  be  not  utterly  de- 
stroyed, that  they  cannot  with  safety  be  re-shipped  into  the 
same  or  uny  other  vessel ;  or  if  it  be  certain  that,  before  the 
termination  of  the  original  voyage,  the  species  itself  would  dis- 
appear, and  the  goods  assume  a  new  form,  losing  all  their  ori- 
ginal character ;  or,  if  the  goods,  although  imperishable,  are  in 
the  hands  of  strangers  not  under  the  control  of  the  assured  ;  or 
if  by  any  circumstance  over  which  he  has  no  control  they  can 
never,  or  within  no  assignable  period,  be  brought  to  their  ori- 
ginal destination ;  in  all  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that  forced  termination  of  the  risk  is  of  no 
importance.  The  loss  is,  in  its  nature,  total  to  him  who  has  no 
means  of  recovering  his  goods,  whether  his  inability  arises  &om 
their  annihilation  or  from  any  insuperable  obstacle  {t). 

But  if  the  ship,  although  materially  damaged,  has  not  ceased 
to  be  a  ship  (t^),  or  if  the  goods,  although  greatly  deteriorated 
in  value,  still  retain  their  original  character  (or),  the  assured 
must  abandon. 


Constructive 
total  lonet. 


Losses  are  constructively  total  when  the  subject-matter  of  the 
insurance,  although  still  in  existence,  is  either  actiially  lost  to 
tlie  owners^  or  beneficially  lost  to  them,  and  notice  of  abandon*- 
ment  has  been  given  to  the  underwriters  (y). 

Thus,  where  the  ship,  although  existing  as  a  ship,  is  captured 


(f )  Roux  ▼.  Salvador,  3  B.  N.  C.  266, 
in  Cam.  Scacc,  overruling  the  decision 
of  the  Common  Pleas  in  the  same  case, 
1  B.  N.  C.  526  ;  see  also  the  judgment 
of  Lord  Ellenborough  in  Hunt  v.  The 
Moyal  Exchange  Atsuranee  Company,  6 
M.  fiE  S.  55. 

(0  See  the  judgment  in  Boux  v.  Sal- 
vador,  3  B.  N.  C.  266. 

{u)  Martin  v.  Crokatt,  14  East,  465  ; 


Bell  V.  Nixon,  Holt,  428;  Knight  v,  FaUhf 
15  Q.  B.  649.  See  also  Tunno  v.  Ed- 
warde,  12  East,  488. 

(jr)  Andenon  v.  The  Royal  Exchange 
Aetwrance  Company,  7  East,  88  ;  Thomp- 
son V.  The  Royal  Exchange  Asturance 
Company,  16  East,  214. 

(y)  See  the  cases  cited  in  the  next 
page. 
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or  laid  under  an  embargo,  and  has  not  been  re-captured  or  re- 
stored before  action  brought,  so  that  she  is  lost  to  the  owners  (z), 
or  where  she  is  so  damaged  bj  a  peril  insured  against  as  to  be 
innavigable,  and  is  so  situated  that  either  she  cannot  be  repaired 
at  the  place  which  she  is  (a),  or  cannot  be  repaired  without 
incurring  an  expense  greater  than  her  value  when  repaired  (ft), 
the  assured  may  abandon  and  treat  the  loss  as  total  And  if  a 
ship  be  so  damaged  during  the  voyage  covered  by  the  policy, 
the  assured  may  abandon ;  although  she  afterwards  complete 
her  voyage,  discharge  cargo  and  earn  freight  (c). 

A  policy  which  is  expressed  to  be  confined  to  ^^  total  loss 
only,"  does  not  exclude  a  constructive  total  losB(d). 

In  considering  the  relation  which  the  cost  of  repair  would 
bear  to  the  value  of  the  ship  when  repaired,  the  question  is  not 
varied  by  the  age  of  the  vessel ;  if  by  reason  of  her  natural 
decay  more  extensive  repairs  would  be  necessary  to  repair  the 
injuries  caused  by  the  perils  insured  against,  and  from  this  cause 
the  exj)ense8  would  exceed  the  value  of  the  ship  when  repaired, 
the  assured  may  still  abandon  (e). 

In  estimating  the  value  of  the  ship  when  repaired  her  mere 
market  value  is  not  the  proper  test,  but  her  value  to  her  owners. 
Where  a  vessel  is  of  exceptional  size  or  class,  and  built  for  any 
special  service,  this  distinction  becomes  very  material.  Thus, 
where  in  a  special  case  it  was  found  that  a  ship  had  originally 
been  bought  for  20,000/.,  that  20  per  cent,  would  be  a  reasonable 
deduction  in  respect  of  wear  and  tear  at  the  time  when  the 
policy  attached ;  that  the  cost  of  building  such  a  ship  at  that 
time  would  have  been  20,000/.,  and  the  cost  of  repairing  her 
would  have  been  10,500/.,  and  that  her  value  after  she  had  been 
repaired  would  have  been  7,500Z.  as  she  was  a  vessel  of  excep- 
tional size  and  class,  but  that  an  owner  wanting  such  a  ship  for 
the  particular  purposes  of  his  trade,  and  having  to  elect  either 


(s)  See  the  judgment  of  Lord  Mans- 
field in  Oott  V.  Withert,  2  Burr.  694, 
696 ;  Hamilton  y.  Mender  *(>»  1198 ;  and 
the  judgment  in  Boux  y.  Salvador,  8 
B.  N.  C.  266. 

(a)  See  the  ruling  of  Tindal»  C.  J.,  in 
Somet  V.  SugruBt  4  C.  &  P.  283.    See 
also  Read  v.  Bonhamt  3  B.  &  B.  147. 
'  (6)  Allen  v.  Sugrue,  8  B.  &  C.  661 ; 
and  the  casee  cited  in  the  next  page. 

(c)  Siewart  y.  The  Greenock  Marine 
Insurance  Company,  2  H.  of  L.  Ca8e% 


159 ;  S.  C,  1  Macqueen,  828 :  Scottish 
Marine  Insurance  Company  Y.  T\wner^  ib, 
334h  Freight  earned  after  the  abandon- 
ment belongs  to  the  underwriter,  t6.; 
Barclay  y.  Stirling,  5  M.  &  S.  6. 

(d)  Adams  y.  Mackenzie,  18  C.  B.» 
N  S.  442. 

(e)  Phillips  Y.  Nttime,^  C.  B.  848; 
see  also  Hyde  v.  The  Louisiana  State  In" 
surance  Company,  8  Mason  (American) 
Rep.  27. 
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to  sell,  or  to  repair,  or  to  purchase,  would  have  elected  to  repair 
her,  for  such  a  vessel  could  not  have  been  built  or  purchased  at 
that  time  for  so  small  a  sum  as  10,500/. ;  it  was  held  that  the 
inference  from  these  facts  was,  that  the  cost  of  repairs  would  not 
have  exceeded  the  value  of  the  ship  when  repaired,  and  therefore 
that  the  loss  was  an  average  loss  only,  and  not  a  constxuctive 
total  loss  (/). 

A  ship  insured  by  a  time  poUcy  was  captured  by  pirates  and 
re-taken  as  prize  and  taken  into  port  by  a  Queen's  ship.  The 
assured,  on  learning  these  facts,  gave  notice  of  abandonment 
after  the  expiration  of  the  policy,  but  within  a  reasonable  time. 
The  ship  wa«  sent  home  for  adjudication,  but  on  her  voyage, 
meeting  with  bad  weather,  she  was  taken  into  port  and  sold  by 
the  prize  master  who  had  charge  of  her.  It  was  held,  imder 
these  circumstances,  that  the  notice  of  abandonment  was  suf- 
ficiently early,  and  that  the  assured  were  entitled  to  recover  for 
a  total  loss  (g). 

In  like  manner,  if  the  goods,  although  they  exist  in  ^ecie, 
are  prevented  by  embargo,  capture,  or  the  like,  from  reaching 
their  port  of  destination,  so  that  the  voyage  is  not  merely  re- 
tarded, but  its  objects  are  entirely  lost  (A),  or  if,  owing  to  an 
injury  to  the  vessel,  and  there  being  no  other  means  of  trans- 
port, they  cannot  be  forwarded  at  all(i),  or  if  they  are  so 
damaged  by  a  peril  insured  against  that  if  sent  on  they  would 
be  worth  nothing,  or  less  than  the  expense  which  must  neces- 
sarily be  incurred  in  forwarding  them,  the  assured  may,  by 
abandoning,  treat  the  loss  as  constructively  total  (A).  So,  where 
advances  made  for  the  transport  of  Chinese  emigrants  upon  a 
particular  voyage  were  insured,  and  the  emigrants  piratically 
ran  away  with  the  ship,  and,  landing,  deserted  her  b^ore  the 
Voyage  was  ended,  this  was  held  to  amount  to  a  total  loss  of  the 
sums  insured  (/). 

If,  however,  the  ship,  although  once  captured,  is  re-taken  or 


(/)  Grainger  v.  Martin,  2  B.  &  S. 
456. 

(g)  Dean  v.  Hornby ,  3  E.  &  B.  180. 
See  also  Loxano  v.  Janson,  2  E.  &  £. 
160. 

(A)  Barker  ▼.  Bhkee,  9  East,  283; 
Cologan  T.  The  London  Ateurance  Com" 
panpt  5  M.  &  S.  447 ;  Lozano  ▼.  Janeon, 
2  £.  &  E.  160. 

(t)  Anderson  v.  The  Royal  Exchange 


Atturance  Company ,  7  East,  38 ;  Wilson 
V.  The  Royal  Exchange  Asmranee  Com' 
pany,  2  Camp.  623. 

(Ar)  Gernon  v.  The  Royal  Exchange  As- 
mranee Company,  6  Taunt  383 ;  Parry 
y,  Aberdein,  9  B.  &  C.  411 ;  Naoone  y. 
Haddon,  9  C  B.  30 ;  Rosetto  v.  Gumey, 
11  ib.  176. 

(0  Nayhr  y.  Palmer,  8  Ex.  789 ;  S.  C, 
Cam.  Scacc,  10  Ex.  882. 
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restored  before  axH:ioii  brought  (an),  or,  if  in  cases  of  salyage,  the 
owners  oould  by  payment  of  such  a  sum  of  money  as  it  is  in 
their  power  to  procure,  obtain  possession  of  her(n),  or  if  the 
ship,  although  much  injmred  by  a  peril  insured  against,  can 
practically  be  repaired,  that  is,  can  be  repaired  without  incurring 
a  greater  expense  than  she  would  be  worth  when  repaired,  the 
assured  is  not  entitled  to  abandon  (o\  So,  if  the  goods  are  re- 
captured and  arriye  at  their  destination  (p),  or  if  the  whole  or 
any  part  of  the  cargo,  although  damaged,  exists  in  specie,  and 
can  be  sent  to  its  destination  in  a  mai^etable  state  without 
incurring  more  expense  than  it  would  be  worth  on  its  arrival 
there,  the  loss  is  only  partial  (9).  The  mere  loss  of  the  voyage 
is  never  8u£Gicient  to  create  a  constructive  total  loss  on  the 
ship  (r).  And,  with  respect  to  goods,  the  temporary  detention 
of  the  diip,  or  the  retardation  of  the  voyage,  so  as  to  lose  a 
season,  or  even  the  loss  of  the  voyage,  if  the  goods  are  not  of 
such  a  perishable  nature  as  to  make  the  loss  of  the  voyage  a  loss 
of  the  commodity  itself,  will  not  constitute  a  constructive  total 
loss  (5). 

The  ordinary  test  by  which  to  decide  whether  the  loss  of  the 
ship  is  constructively  total  or  partial  only,  is  whether  a  prudent 
uninsured  owner,  if  on  the  spot,  would  have  incurred  the  ex- 
pense of  repairing.  If  he  would  not,  the  loss  is  constructively 
total  (t).     This  test  is,  however,  inapplicable  in  some  cases  of 


(m)  See  the  judgments  in  Gott  ▼. 
Withers^  2  Burr.  694,  and  in  Hamilton  ▼. 
Mendest  ib.  1211 ;  Bainbridg€  ▼.  NetJcon, 
10  East,  .329 ;  Falkner  ▼.  RitckU,  2  M. 
&  S.  290;  Br  other ston  ▼.  Barber,  £  M.& 
S.  418.  If  the  ship  is  restored  after 
ahandonment  in  such  a  condition  that 
the  owners  cannot  reasonably  be  ex- 
pected to  take  her  back,  as  where,  for 
instance,  she  is  offered  to  them  charged 
with  expenses  of  salvage  and  repairs 
equalling  or  exceeding  her  value,  this 
will  not  have  the  effect  of  making  the 
loss  merely  partial.  See  the  judgment 
of  Bayley,  J^  in  Noldeworth  v.  Wise,  7 
B.  &  C.  799,  and  of  the  Court  in  Lozano 
V.  Jamon,  2  £.  &  £.  176.  If  once 
there  has  been  a  lotal  loss  by  capture, 
that  is  construed  to  be  a  permanent  total 
loss,  unless  something  occurs  afterwards 
by  which  the  assured  either  has  the 
possession  restored  or  has  the  means  of 
obtaininff  such  restoration.  Per  Lord 
Campbell,  C  J.,  in  Dean  v.  Hornby^  i 
£.  k  B.  190. 


(fi)  Tkomelv  y.  Hebson,  2  B.  &  A. 
618. 

(o)  Doyle  v.  Dallat,  ML  &  Rob.  48 1 
Gardner  v.  Salvador,  ib,  116;  and  see 
Chapman  v.  Benson,  6  C.  B.  830. 

(p)  Patterson  v.  AitofcM,  4  M.  &  S. 
898. 

{q)  Thompson  v.  The  Royal  Exchange 
Assurance  Company,  16  East,  214;  Da»y 
v.  MiJiford,  15  East,  559 ;  Wilson  v.  ThM 
Royal  Exchange  Assurance  Ccsnpany,  2 
Camp.  623 ;  Nawme  V.  Haddon,  9  C.  B. 
80 ;  Rosetto  v.  Gwmey,  11  C.  B.  176,  and 
Michael  v.  GilUspU,  2  C.  B.,  N.  S.  627. 

(r)  Pole  V.  Fitzgerald,  WUIes,  641 ; 
8.  C,  before  the  House  of  Lords,  8 
Brown's  P.  €.  181 ;  Parsons  v.  Scott,  2 
Taunt.  368. 

(s)  Anderson  v.  WaOis,  2  M.  fr  S.  240 ; 
Hunt  V.  The  Royal  Exchange  Assurance 
Company,  5  M.  &  8.  47. 

(t)  Roux  V.  Salvador,  8  B.  N.€.  266; 
Manning  v.  Ining,  1  C.  B.  168  ;  2  0.  B. 
784;  6  C.  B.  891 ;  Mossy,  Sssith,  9a  B. 
94;  Somes  ▼.  Sugme,  4  C.  &  P.  276; 
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damage  to  goods ;  for  instance,  where  a  cargo  meets  witli  sea 
damage,  and  the  master  is  obliged  to  put  into  an  intermediate 
port,  it  may  well  happen  that  considering  the  state  of  the  market 
there,  and  the  expense  of  taking  on  the  cargo,  an  immediate 
sale  would  be  more  beneficial  to  the  owner  of  the  goods  than  a 
prosecution  of  the  voyage ;  yet  if  the  goods  could  be  carried  to 
their  destination,  in  such  a  condition,  that  allowing  for  all  the 
necessary  extra  expenses  caused  by  the  damage,  they  could  be 
sold  there  at  any  profit,  the  loss  is  not  total  (u). 

The  extra  expenses  which,  may  in  these  cases  be  taken  into 
calculation  are,  the  costs  of  unshipping,  warehousing,  drying, 
and  of  transhipping,  where  any  of  these  operations  are  in  &ct 
necessary,  and  any  salvage  which  is  payable  may  also  be 
reckoned ;  but  a  sum  payable  to  persons  who  have  in  the  emer- 
gency advanced  money  on  a  bottomry  bond,  cannot  be  taken 
into  the  account  (o). 

The  question  whether  the  master  acted  rightly  in  selling  the 
vessel  or  cargo,  is  often  incidentally  material  in  considering 
whether  there  has  been  a  constructive  total  loss.  It  is,  how- 
ever, only  incidentally  so,  for  the  sale  does  not  constitute  the 
loss ;  the  loss  is  the  antecedent  damage  to  the  ship  or  cargo  which 
renders  the  sale  justifiable ;  there  is  no  such  loss  known  in  in- 
surance law  as  a  sale  by  the  master,  unless  it  be  barratrous  (w). 


Domett  ▼.  Young,  1  Car.  &  M.  465. 
Freight  is  not  totally  lost  by  perils  of 
the  sea,  simply  because  the  cost  of  the 
repairs  of  sea  damage  necessary  to  earn 
it  would  be  greater  than  the  freight. 
Mots  V.  Smith,  9  C.  B.  94,  and  PkUpoit  v. 
Swann,  11  C.  B.,  N.  S.  270. 

(tt)  Reimer  ▼.  Ringrote,  6  Ex.  263. 
In  this  case  the  Court  appears  to  have 
considered  that  the  expense  of  forward- 
ing the  cargo,  whether  there  is  a  tran- 
shipment or  not,  is  an  extra  expense, 
which  should  be  estimated  in  consider- 
ing whether  the  lots  was  total  or  partial 
only.  The  Court  of  Common  Pleas,  how- 
ever, in  Roietto  v.  Gurney,  1 1  C.  B.  176, 
pointed  out  the  error  of  this  view,  say- 
ing :  "  If  the  voyage  is  completed  in  the 
original  ship,  it  is  completed  upon  the 
original  contract,  and  no  additional 
freight  is  incurred.  If  the  master  tran- 
ships because  the  original  ship  is  da- 
maged (without  considering  whether  he 
is  bound  to  tranship  or  merely  at  liberty 
to  do  so),  it  is  clear  that  he  tranships  to 
•arn  his  full  freight ;  and  so  the  deli- 
very takes  place  upon  the  original  con- 


tract. It  may  happen  that  a  new  bot- 
tom can  only  be  obtained  at  a  freight 
higher  than  the  original  rate  of  freight. 

In  our  opinion,  to  this  extent, 

and  to  this  extent  only,  the  cost  of 
transit  should  be  taken  into  considera- 
tion in  ascertaining  the  practicability  of 
delivering  the  cargo,  or  part  of  it,  in  a 
marketable  state  at  the  port  of  dis- 
charge." This  would  appear  to  be  the 
true  rule,  and  to  be  in  accordance  with 
the  principles  laid  down  in  DuMcan  v. 
Benton,  1  Ex.  637  ;  3  Ex.  644 ;  and 
Benton  v.  Chapman,  8  C.  B.  950.  As  to 
the  expense  of  forwarding  a  cargo  where 
by  the  policy  it  is  warranted  "  free  from 
average  unless  general,"  see  The  Great 
Indian  Peninsular  Railway  Company  v. 
Saundert,  1  B.  &  S.  41 ;  S.  C,  in  Cam. 
Scacc,  2  B.  &  8. 266 ;  Booth  v.  Gair,  15 
C.  B.,  N.  S.  291,  and  ante,  p.  325. 

(v)  See  the  cases  cited  in  the  last 
note. 

(w)  See  the  judgment  in  Knight  v. 
Faith,  15  Q.  B.  669;  and  the  observa- 
tion of  Bayley,  B.,  in  Gardner  v.  Salva- 
dor, 1  M.  &  Rob.  117.    Where  the  right 
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In  ascertaimng  whether  a  loss  is  total  or  not,  the  same  test  Where  policy 
is  applicable  to  valued  as  to  open  policies ;  notwithstanding  that 
the  effect  of  this  rule  is,  to  allow  the  assured,  in  some  cases,  to 
recover  more  than  a  compensation  for  his  loss.  It  is  now  well 
settled  that  the  valuation  in  the  policy  cannot  be  looked  to  in 
order  to  determine  whether  a  loss  is  total  or  not,  the  object  of 
the  valuation  being  to  prevent  disputes  by  ascertaining  the  sum 
which  the  underwriter  is  to  pay  in  case  a  total  loss  is  proved, 
and  not  to  fix  a  conventional  value  at  which  the  vessel  is  to  be 
put  in  considering  the  propriety  of  repairing.  The  question, 
therefore,  in  these  cases,  is  to  be  determined  as  if  there  were  no 
policy  at  all,  by  inquiring  what  a  prudent  man  uninsured  would 
have  done  (x).  Thus,  where  a  ship,  worth  to  be  sold  in  the 
market  9,000/.  only  when  the  policy  was  effected  and  when  the 
damage  was  sustained,  but  valued  in  the  policy  at  17,500/.,  was 
so  injured  during  her  voyage  that  she  could  not  proceed  with- 
out an  expenditure  of  10,500/.,  and  when  repaired  she  would 
have  been  worth  only  9,000/.,  and  the  jury  found  that  a  pru- 
dent owner  uninsured  would  not  have  repaired,  it  was  held  that 
this  was  a  case  of  constructive  total  loss,  and  also  that  the 
assured  were  entitled  to  recover  the  value  mentioned  in  the 
pohcy  (y). 


With  respect  to  insurances  on  fireight.  The  assured  cannot  Loms  of 
recover  unless  the  loss  takes  place  upon  the  voyage  insured  (x).  ^^^ 
It  is  obvious,  also,  that  no  loss  can  be  sustained  or  abandon- 
ment made  in  respect  of  freight  actually  earned ;  the  question 
of  loss,  therefore,  can  only  arise  in  cases  of  pending  or  current 
fireight  (a).  If  the  ship  is  injured  and  obliged  to  put  back  to 
repair  or  meets  with  an  irreparable  injury,  so  as  to  be  unable  to 
proceed  with  her  cargo,  or  is  stranded  and  cannot  be  got  off 
without  incurring  a  ruinous  expense,  the  loss  of  freight  is  total. 


of  an  owner  to  abandon  was  resisted  on 
the  ground  that  if  a  good  judgment  had 
been  exercised  when  the  ship  struck,  a 
total  loss  might  have  been  avoided,  it 
was  held,  that  evidence  was  admissible 
to  show  that  the  captain  was,  previously 
to  the  voyage  insured  against,  an  ha- 
bitual drunkard.  Jleock  v.  Royal  JSx- 
ehangt  Aiturtmee  Company,  13  Q.  B. 
292, 

(x)  AUen  v.  Sugrue,  8  a  &  C.  661 ; 
Young  V.  Turing,  2  S.  N.  R.  752 ;  Af<m« 


ning  V.  Irting,  1  C.  B.  168  ;  iSw  C.  in 
error,  2  C.  B.  784;  6  C.  B.  391. 
(y)  Jfoniitfi^  V.  Irving,  ubi  supra, 
(s)  Sellar  v.  MTtear,  1  N.  R.23. 
(a)  The  amount  recoverable   in  re- 
spect of  a  loss  on  freight  will  therefore 
depend  on  the   terms  of  the   charter- 
party.     See  Atty  v.  Lindo,  1  N.  R.  236; 
WiUon  V.  Fortler,  6  Taunt  25 ;  Everth 
V.  Smith,  2  M.  &  S.  278.     As  to  what  is 
an  insurable  interest  in  freight,  see  anUf 
p.  349. 
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and  die  assured  maj  recover  without  abandomiient  (ft).  But  if 
the  goods  could  be  forwarded  by  another  vessel  (c),  or  if  the 
ship  could  be  repaired  at  a  cost  less  than  her  value  when 
repaired,  although  it  may  exceed  the  value  of  the  freight,  so  as 
to  bring  home  the  cargo  or  any  part  of  it,  the  loss  of  the  freight 
Is  not  total  (ef).  Freight  may  be  insured  by  a  time  policy, 
though  for  a  period  short  of  the  time  necessary  to  complete  the 
Toyage  (m  which  the  freight  i»  to  be  earned;  and  there  is  • 
total  loss  of  freight  if  the  cargo  be  so  damaged  by  a  sea-peril  in 
the  course  of  the  voyage  as  to  render  it  impossible,  except  at  an 
expense  which  would  greatly  exceed  its  value  on  arrival,  to  carry 
it  to  its  port  of  destination  («)• 

In  a  modem  case  (/)  which  arose  on  a  policy  on  freight,  the 
ship  having  met  with  serious  injury  by  striking  on  a  rock  was 
compelled  to  put  back  and  unship  her  carga  The  master 
repabed  her,  borrowing  money  for  the  purpose  on  bottomry  at 
an  expense  which  ultimately  exceeded  the  value  of  both  ship 
and  freight,  and  having  re-shipped  the  cargo,  the  vessel  pro- 
ceeded and  performed  her  voyage,  and  earned  freight  which  was 
paid  to  the  obligees  of  the  bottomry  bond.  Before  her  arrival, 
however,  the  owners  on  receiving  intelligence  of  the  damage, 
and  of  the  probable  expense  of  the  repairs,  had  abandoned  both 
ship  and  freight  to  the  underwriters.  The  jury  having  found 
that  all  parties  had  acted  bond  fde^  and  that  the  owner  of  the 
ship  had  acted  as  a  prudent  owner  of  ship  and  freight,  if  unin- 
sured, would  have  acted,  it  was  held  that  the  assured  could  not 
recover  for  either  a  total  or  partial  loss  of  freight,  as  he  was 
bound  by  the  act  of  his  master  in  repairing,  and  the  freight  had 
not  been  lost,  but,  on  the  contrary,  had  been  actually  earned, 
and  paid,  in  effect,  to  the  assured  by  its  payment  to  the  holders 
of  the  bottomry  bond. 

Where  a  policy  was  on  "money  advanced  on  account  of 
freight,"  subject  to  the  ordinary  memorandum,  and  the  action 


(6)  Green  y.  Tkt  Royal  Exchange  At^ 
suranee  Company ^  6  Taunt.  68 ;  Idk  y. 
The  Royal  Exchange  Ateuranee  Company, 
8  Taunt.  765 ;  Mount  y.  Harrison,  4 
Bing.  888. 

(c)  Parmeter  y.  Todhunier,  1  Camp. 
541. 

(d)  Most  y.  Smith,  9  C.  B.  94,  and 
Philpott  y  Stoann,  11  C.  B.,  N.  S.  270; 
see  also  Green  y.  The  Royal  Exchange 
Assurance  Company,  ubi  supra,  and  Mordy 


y.  Jones,  4  B.  &  C.  894. 

(e)  Michael  y.  GiOespy,  2  C.  B.,  N.  S. 
827. 

(/)  Benson  y.  Chapman,  8  €.  B.  950. 
The  Court  held  in  this  case  that  it 
could  not  assume  from  the  fiict  of  the 
expenses  ttltimatel  J  exceeding  the  yalue 
of  the  ship,  that  the  master  had,  in  re- 
pairing, acted  beyond  the  scope  of  his 
authority,  or  that  the  owner,  if  on  the 
spot,  would  not  have  elected  to  repair. 
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was  brought  in  respect  of  a  general  average  loss«  it  was  held 
that  a  plea  alleging  that  by  a  custom  in  London  the  insurers 
were  not  bound  to  make  good  general  average  losses  on  such  a 
poUcj  was  bad  upon  demurrer,  such  a  custom  being  inconsistent 
with  the  terms  of  the  policy,  and  therefore  inadmissible  (g). 

Where  passage  money  was  insured  against  all  costs,  charges.  Of  passage 
and  liabilities  to  which  the  owner  or  charterer  might  be  subject  ™°"®y' 
under  certain  sections  of  the  Passengers'  Act,  1852  (15  &  16 
Vict.  c.  44),  and  the  ^ip  was  lost  but  the  passengers  were 
saved  in  a  British  colony  short  of  their  destination,  to  which, 
however,  the  master  within  six  weeks  forwarded  them  ;  it  was 
held  that  the  expenses  so  incurred  might  be  recovered  under  the 
policy,  for  one  of  the  sections  referred  to  made  it  the  duty  of  the 
master  to  forward  the  passengers  at  the  expense  of  the  owners 
under  the  circumstances  which  had  occurred  (A).  It  was  held 
to  be  otherwise,  however,  where  the  expenses  were  incurred  in 
respect  of  the  maintenance  of  passengers  during  the  repairs 
of  the  ship  on  the  voyage,  the  policy  not  referring  to  the  sections 
of  the  statute  which  threw  this  expense  on  the  shipowners  (t). 

Whether  the  underwriter  is  liable  for  a  loss  which  happens  Losses  after 
after  the  period  covered  by  the  policy,  through  an  injury  sus-  J^ng topre- 
tained  during  that  period,  is  a  question  which  has  been  much  ▼*<>"•  injury, 
discussed.     It  has  been  argued  that  the  underwriters  are  not 
liable,  in  these  cases,  for  a  total  loss,  because  none  happens 
during  the  period  for  which  the  vessel  was  insured ;  nor  for  a 
partial  loss,  because  the  actual  damage  incurred  within  that 
period  must  be  taken  to  be  merged  in  the  subsequent  total  loss. 
In  an  early  case  (A),  where  a  ship,  three  days  before  the  expira- 
tion of  a  time  policy,  received  her  death's  wound,  but,  by  pump- 
ing, was  kept  afloat  till  three  days  after  the  time,  the  insurer 
was  held  not  liable.     In  a  later  case  (2),  it  was  held  that  the 
assured  were  entitled  to  recover  upon  a  voyage  policy  for  a  total 
loss  which  occurred  after,  but  arose  from  an  injury  received 
before,  the  determination  of  the  voyage ;  but,  in  this  case,  the 

(g)  Hail  V.  /auMfi,  4  £.  &  B.  £100.  Willes,  C.  J.,  in  Lockytr  v.  Offley,  1 T.  R. 

(h)  Gi6«on  V.  i9ra4/bf <f,  4  E.  &  B.  M6.  260. 

(i)  milit  ▼.  Cooke,  5  E.  &  B.  641.  (/}  Shaw  y.  FelUm,  2  East,  109. 

(k)  Meretcny  v.   Dunlope,    cited    by 
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policy  included^  in  tenns^  the  vessel's  stay  at  the  port  where  she 
was  actually  lost. 

The  earlier  of  these  cases  has  been  supposed  to  lay  down  the 
rule>  that  where  a  ship^  insured  under  a  time  policy,  receives 
damage  during  the  period  insured,  which  ultimately  causes  her 
loss,  but  she  is  kept  afloat,  as  a  ship,  until  after  that  period,  the 
underwriter  cannot  be  charged  with  either  a  total  or  a  partial 
loss,  and  the  decision  has,  on  this  supposition,  been  censured  by 
foreign  jurists  (m).  But  it  may  well  be  doubted  whether  any 
such  doctrine  was  intended  to  be  asserted  in  that  case ;  and  in 
a  modem  case  (n),  where  a  ship  received  her  death-blow  before 
the  expiration  of  a  time  policy,  but  the  extent  of  the  damage 
was  not  discovered  until  aft;er  it  had  expired,  when  it  was  found 
that  she  could  not  be  prudently  repaired,  and  she  was  in  conse- 
quence sold,  it  was  held  that  the  underwriters  were  liable  for 
the  partial  loss  which  had  occurred  before  the  expiration  of  the 
time  limited  in  the  policy* 

It  is  clear,  however,  that  if  a  total  loss  follows  after  a  partial 
loss,  but  arises  from  an  independent  cause,  excepted  in  the 
policy,  so  that  the  assured  is  not  in  any  degree  in  a  worse 
position  by  reason  of  the  partial  loss,  the  underwriters  are  not 
liable  for  the  partial  loss.  Thus,  where  a  ship  insured  from 
New  York  to  London  warranted  free  from  American  condem- 
nation, was  driven  on  shore  by  the  wind  and  tide  and  suffered 
a  partial  loss  by  sea  damage,  and  whilst  on  shore  was  seized 
and  condemned  by  the  American  Government,  it  was  held  that 
the  underwriters  were  not  liable,  either  for  a  total  or  for  a  partial 
loss ;  not  for  a  total  loss,  as,  according  to  *tiie  maxim  causa 
proxima  non  remota  spectatur^  the  loss  must  be  attributed  to  the 
capture ;  nor  for  a  partial  loss,  because  although  the  damage 
made  the  ship  of  less  value  to  the  American  Government,  the 
assured  was  not  injured,  being  in  no  worse  situation  than  if  it 
had  not  occurred  (o). 


(m)  Beneck^  Princ.  of  Indemn.  c.  8, 
8.  8  ;  Phillips  on  Ins,  c.  13,  s.  14;  3  Kent 
Comm.  808,  note. 

(fi)  Knight  ▼.  Faith,  15  Q.  B.  649.  It 
was  unnecessary  in  this  case  to  decide 
whether  the  underwriters  were  liable  for 
a  constructive  total  loss  as  the  vessel 
had  not  been  abandoned ;  and  the  un- 
derwriters not  being  therefore  liable  to 
pay  for  the  final  loss  of  the  ship,  even 


assuming  it  to  have  been  a  total  loss 
resulting  from  the  damage  incurred 
during  the  currency  of  the  policy,  the 
partial  loss  could  not  merge;  but  the 
Court  disapproved  of  the  doctrine  sup- 
posed to  have  been  acted  on  in  Meretonff 
V.  Dunlope  (cited  1  T.  R.  260) ;  see  15 
Q.  B.  667. 

(o)  Livie  v.  Jansen,  12  East,  648.    See 
also  the  remarks  upon  this  case  in  the 
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It  will  be  observed  that  there  may  be  cases  of  prim&  facte 
total  loss,  which  may  in  the  result  appear  to  be  partial  losses 
only ;  as  where  there  is  a  capture  and  recapture,  or  where  a 
forcible  detention,  instead  of  lasting  so  long  as  to  render  it 
impossible  to  bring  the  ship  or  goods  to  their  destination,  ter- 
minates speedily  {p).  And  it  must  be  recollected  that  whether 
a  loss  is  partial  or  constructiYely  total,  depends  always  upon 
the  &cts  as  they  appear,  not  at  the  time  of  abandonment  (^), 
but  at  the  time  of  action  brought.  K,  therefore,  that  which 
was  supposed  to  be  a  total  loss  at  the  time  of  the  notice  of 
abandonment,  is  only  a  partial  loss  at  the  time  of  action  brought, 
as,  where  a  ship  is  captured,  and  after  abandonment  and  before 
action  recaptured,  the  assured  cannot  recover  as  for  a  total 
loss.  In  order,  however,  to  divest  the  right  of  the  assured 
under  the  abandonment,  the  thing  insured  must  be  offered  or 
returned  to  them,  or  must  arrive  at  its  destination  under  such 
circumstances  that  they  may,  if  they  please,  have  possession  of 
it,  and  may  be  reasonably  expected  to  take  it  (r). 


We  have  already  seen  that  it  is  always  necessary,  in  order  Abandonment 
to  make  a  loss  constructively  total,  that  the  assured  should  '"^  *^  effects, 
abandon  {$).     This  is  a  reasonable  and  equitable  rule,  not  re- 


judgment  of  the  Court  in  Knight  v. 
Faith,  \5  Q.  B.  668,  and  Nayhr  v. 
Palmer,  8  Ex.  739  ;  10  Ex.  382. 

(p)  See  the  cases  cited  in  the  pre- 
sent page,  Dean  v.  Hornby^  8  £.  &  B. 
180,  and  the  judgment  in  Roux  v.  Salva- 
dor, 3  Bing.  N.  C.  286. 

{q)  See  the  judgment  of  Lord  Mans- 
field in  Hamilton  ▼•  Mendet,  2  Burr. 
1210;  Bainhridge  v.  Neilton,  10  East, 
329  ;  Falkner  v.  Ritchie,  2  M.  &  S.  290  ; 
Partont  v.  Scott,  2  Taunt.  863;  Bro- 
thertton  v.  Barber,  5  M.  &  S.  418 ;  Naif- 
lor  v.  Taylor,  9  B.  &  C.  718.  The  cor- 
rectness  of  this  rule  was  doubted  by 
Lord  Eldon  in  Smith  y.  Robertson,  2 
Dow,  474,  but  it  is  now  clearly  esta- 
blished.  The  law  in  France  and  Ame- 
rica is  otherwise.  Eroerigon  Trait6  des 
Ass.  torn.  2, 1 95.  By  the  Code  de  Com- 
merce, Art.  885,  "  Le  d^laissement  sig- 
nifi6  et  accept^  ou  jug6  valable,  les 
effets  assures  appartiennent  a  Passureur, 
&  partir  de  I'^poque  du  d^laissement. 
L'assureur  ne  pent,  sous  pr^texte  du 
retour  du  navire,  se  dispenser  de  payer 
la  somroe  assur^e."  See  also  8  Kent 
Comm.  824y  and  Peek  ▼.  Merchants^  In- 
turanee  Company,  8  Masou  (American) 


Rep.  27,  where  Story,  J.,  says:  '*  An 
abandonment  once  rightfully  made  is 
binding  and  conclusive  between  the 
parties,  and  the  rights  flowing  from  it 
become  vested  rights,  and  are  not  to  be 
divested  by  any  subsequent  events.'* 

(r)  See  M*Iver  v.  Henderton,  4  M.  &  S. 
576,  where  it  was  held  that  the  assured 
were  not  bound  by  the  mere  restitution 
of  the  ship's  hull  under  conditions 
which  made  it  doubtful  whether  they 
would  not  have  to  pay  more  than  it  was 
worth.  See  also  Holdiworth  y.  Wite, 
7  B.  &  C.  794;  Parry  v.  Aberdem,  9  B. 
&  C.  411 ;  Lotano  y.  Janton,  2  E.  &  E. 
160.  In  the  latter  case  the  Court 
adopted  the  rule  laid  down  by  Bayley, 
J.,  in  Holdtworth  y.  Wise,  uH  euprOf 
that,  to  reduce  a  loss  once  total  to  a  par- 
tial loss,  the  subject  of  the  insurance 
'*  must  be  in  existence  under  such  cir- 
cumstances that  the  assured  may,  if 
they  please,  have  possession,  and  may 
reasonably  be  expected  to  take  possession 
rfitr 

(i)  Ante,  p.  404 ;  Knight  y.  Faith,  15 
Q.  B.  648  ;  Stewart  y.  The  Greenock  Ma- 
rime  Insurance  Company,  2  H.  of  L.  C.  1 59. 
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suiting  from  an  j  express  stipulation  in  the  contract  of  insurance, 
but  annexed  to  it  by  the  law  merchant ;  for,  on  the  one  hand, 
long  interruption  to  a  voyage,  and  uncertain  hopes  of  recovery, 
being,  in  mercantile  transactions,  often  ruinous,  it  is  reason- 
able that  the  assured  should  be  allowed  to  disentangle  him- 
self from  unprofitable  trouble  and  further  expense  by  treat- 
ing the  injury  sustained  by  the  insured  property  as  amounting 
to  a  total  loss ;  and,  on  the  other,  it  is  required  by  the  very 
principle  of  a  contract  of  indemnity,  that  the  thing  insured 
should,  if  it  still  exist,  be  ceded  to  the  underwriters,  and  that 
they  should  have  an  early  opportunity  of  inquiring  into  the 
facts,  and  of  protecting  themselves  against  fraud  (0-  The 
assured  is  not,  indeed,  in  any  case  obliged  to  abandon ;  nor  will 
the  want  of  an  abandonment  oust  him  of  his  claim  for  an  average 
or  an  actual  total  loss,  as  the  case  may  be  (m).  But  if  he  fafl  to 
abandon  when  the  loss  is  only  constructively  total,  he  is  entitled 
to  indemnity  as  for  a  partial  loss  only  (r).  On  the  other  hand, 
the  assured  cannot  by  abandoning,  without  the  consent  of  the 
underwriter,  treat  as  a  constructive  total  loss  that  which  is 
clearly  a  mere  average  or  partial  loss  (ar). 

Notice  of  abandonment,  to  be  valid,  must  be  given  by  the 
real  owners  of  the  ship  or  goods  insured.  One  with  whom  a 
policy  of  insurance  has  been  deposited  as  a  security  for  a  loan 
has  no  implied  authority  to  give  notice  of  abandonment.  A 
notice,  therefore,  given  by  him  without  the  express  authority  of 
the  owner,  will  be  of  no  avail  to  the  latter  (y). 

An  abandonment  must  be  total  and  not  partial ;  that  is,  one 
part  of  the  property  insured  may  not  be  retained  whilst  the  rest 
is  abandoned  (z).  The  mode  in  which  an  abandonment  is 
usually  made,  is  by  a  notice  from  the  assured  to  the  imderwriter, 
which  is  called  a  notice  of  abandonment.  This  notice,  although 
usually  in  writing,  is  not  necessarily  so  (a).  It  must  be  express 
and  direct  in  its  terms  (i);   a  communication  of  intelligence 


(/)  See  the  judgments  in  Oost  v. 
Withert,  2  Burr.  697;  Hamilton  v. 
Mendei^ib.  1209  ;  and  in  Roux  v.  Salva- 
dor,  3  B.  N.  C.  275,  and  3  Kent  Comm. 
818. 

(u)  See  Mellish  v.  Andrews,  15  East, 
13. 

(o)  Knight  V.  Faith,  U  Q.  B.  649. 
.   (x)  See  the  cases  cited  above,  and 
Catalet  ▼.  St.  Barbe,  1  T.  R.  187. 


(y)  Jardine  v.  LeaUiley,  82  L.  J.,  Q.  B. 
182.  See  also  Arnould  on  Ins.  1161, 
and  Gordon  v.  Massachusetts  Fire  and 
Marine  Insurance  Com^pany,  2  Pickering's 
Rep.  (Amer.)  249. 

(s)  1  Park  on  Ins.  229. 

(a)  Parmeter  v.  Todhunter,  1  Camp. 
541. 

{b)  Thelluson  v.  Fletcher,  1  Esp.  78 ; 
Parmeter  v.  Todhwnier,  ubi  supra* 
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received,  with  a  request  how  to  proceed,  is  not  sufficient  (e). 
Where  an  owner  on  obtaining  ill  news  of  his  vessel,  commnni- 
cated  it  to  the  underwriters  and  expressed  a  desire  to  abandon, 
but  they  insisted  on  the  vessel's  being  repaired,  and  told  the 
owner  to  pay  the  biUs,  and  he  consented  at  last  that  the  repairs 
should  be  done,  but  refiised  to  advance  any  money,  and  it  be- 
came therefore  necessary  to  raise  money  upon  a  bottomry  bond, 
under  which  (the  underwriters  refusing  to  discharge  it)  the 
vessel  was  afterwards  sold,  the  Court  held,  that  although  there 
had  been  no  constructive  total  loss,  there  having  been  no  aban- 
donment, yet  that  the  underwriters  having  expressly  directed 
the  repairs,  they  were  liable  for  all  the  damage  which  the  owner 
had  incurred  by  reason  of  their  refusal  to  pay  the  bond  (rf).  It 
has  been  said,  that  if  the  underwriters  object  to  the  abandon- 
ment, they  must  do  so  within  a  reasonable  time,  and  that  by 
silence  they  must  be  taken  to  acquiesce  in  it  (e). 

No  writing  or  formal  assent  is  required  in  England  in  order 
to  constitute  an  acceptance  of  the  abandonment. 

The  abandonment  must  take  place  within  a  reasonable  time 
after  the  assured  has  received  intelligence  of  all  the  facts  of  the 
case,  and  has  or  might  have  discovered  the  condition  of  the 
insured  property  (/).  The  object  of  this  rule  is  to  give  the 
underwriter  the  earliest  opportunity  of  obtaining  as  much  benefit 
as  possible  from  any  part  of  the  property  that  may  still  be  of 
value  (ff).  What  is  a  reasonable  time  must  depend  upon  the 
circumstances  of  each  particular  case. 

The  assured  should  give  notice  of  abandonment  at  the  earliest 
opportunity  (A).  In  one  case,  three  weeks  (i),  and  in  another, 
five  days  (k),  after  the  receipt  of  the  intelligence  of  the  loss  was 
held  to  be  too  late.  K  the  owner  abandons  as  soon  as  he  is 
furnished  with  all  the  facts  of  the  case,  he  will  not  be  prejudiced 
by  a  delay  on  the  part  of  his  captain  in  communicating  the 


(e)  Martin  v.  Crokatt,  14  East,  465. 

(d)  Da  Costa  v.  Neumham,  2  T.  R. 
407. 

(e)  Hudson  t.  Harrison,  8  B.  fr  B.  97 ; 
see,  however,  Peele  v.  Merchants*  Insure 
anee  Company^  8  Mason  (American) 
Rep.  27. 

(/)  Gemon  ▼.  The  Royal  Exchange 
Assurance  Company f  6  Taunt.  888. 

{g)  See  the  judgment  in./ioiMr  v.  Sal- 
vador, 8  B.  N.  C.  286 ;  and  the  judg- 
nent  of  Lord   Kenyon  in  AUwood  v. 


Henckell,  1  Park  on  Ins.  281 ;  Mitcheli 
V.  Edie,  1  T.  R.  608;  Davy  v.  Milford, 
15  East,  559 ;  Abel  v.  Potts,  3  Esp.  242 ; 
Fleming  v.  Smith,  1  H.  of  L.  C.  518. 

(A)  Dean  v.  Hornby,  8  E.  &  B.  180. 

(t)  Anderson  v.  Tfie  Royal  Exchange 
Assurance  Company,  7  East,  88;  see  also 
Barker  v.  Slakes,  9  East,  283  ;  AldHdge 
V.  Bell,  1  Stark.  498 ;  Kelly  v.  WaUon, 
2  Camp.  155. 

{k)  Hunt  V.  The  Royal  Exchange  As* 
suranee  Company^  5  M.  &  S.  47. 
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intelligence  to  him  (/).  K^  however,  the  assured  by  his  own 
acts,  as  for  instance,  by  recognizing  a  sale  of  damaged  goods 
as  on  his  account,  and  by  retaining  the  proceeds  of  such  a  sale 
in  his  own  or  his  agent's  hands,  or  by  any  course  of  conduct 
with  a  view  to  his  own  interest,  voluntarily  prejudices  the  in- 
terests of  the  underwriters  in  the  recovery  of  the  produce  of  the 
thing  insured,  he  precludes  himself  from  recovering  as  for  a 
total  loss  (m). 

The  effect  of  an  abandonment  is  to  transfer  the  whole  pro- 
perty and  interest  in  the  thing  insured  to  the  underwriter,  as 
from  the  date  of  the  loss  (n) ;  and  consequently  it  enures  as  a 
binding  agreement  to  assign,  if  necessary,  what  is  abandoned ; 
the  assured  in  the  meantime  being  in  the  position  of  a  trustee 
for  the  underwriter  (o).  Where  a  ship  is  abandoned,  the  under- 
writer becomes  entitled  not  merely  to  her  hull,  but  to  the  use 
of  her,  and  to  the  advantages  resulting  from  the  completion  of 
the  voyage.  The  abandonee  is  considered  as  the  purchaser  of 
the  ship  from  the  moment  of  the  casualty  to  which  the  aban- 
donment refers  (/?)•  If  the  ship,  therefore,  notwithstanding  the 
abandonment,  proceeds  and  earns  freight,  that  portion  of  it  which 
is  earned  after  the  abandonment  belongs  to  the  underwriter  (q). 
If  the  freight  be  not  divisible,  the  whole  passes  to  the  under* 
writer  on  the  ship,  even  although  there  be  a  separate  insurance 
on  the  freight,  and  the  latter  is  abandoned  to  the  insurers  of  it 
at  the  same  time  as  the  ship  is  abandoned  (r).     But  where  a 


(/)  lUad  V.  Bonham,  3  B.  &  B.  147. 

(m)  See  MUchell  ▼.  Edie,  1  T.  R.  608 ; 
and  the  observations  on  this  case  in  Ranx 
v.  Salvador^  3  B.  N.  C.  289. 

(n)  Cammell  ▼.  Sewell^  3  H.  &  N. 
617 ;  S,  C,  in  Cam.  Scacc,  5  H.  &  N. 
728.  See  also  Arnould  on  Ins.,  sect 
4  island  the  foreign  authorities  collected 
in  note  («)  to  that  section.  In  Ame- 
rica, the  same  rule  prevails  as  in  Eng- 
land. See  Robinson  ▼.  T^te  United  7it- 
surance  Company ,  I  Johnson  {IJ.  S.) 
Rep.  592. 

(o)  See  the  judgment  of  Lord  Truro 
in  The  Scottish  Marine  Insurance  Com" 
pony  ▼.  Turner^  I  Macqueen's  H.  of  L. 
C.  342. 

(  p)  See  the  judgment  of  Lord  Ellen- 
borough  in  Case  v.  Daxidson^  5  M.  &  S. 
82. 

(f)  Barclay  v.  StirUng^  5  M.  &  S.  6; 
The  Scottish  Marine  Insurance  Company 
V.  Tumert  1  Macqueen's  H.  of  L.  C.  334. 
If  a  pro  rata  freight  is  actually  due  be- 


fore the  abandonment,  it  belongs  to  the 
shipowner.  Luke  v.  Lyde,  2  Burr.  882; 
2  Arnould  on  Ins.  1151  (2nd  edit). 

(r)  Ctue  ▼.  Davidsont  6  M.  &  S.  79 ; 
S,  C,  in  error,  2  B.  &  B.  379 ;  see  also 
Thompson  v.  Rowcrqft,  4  East,  34 ;  Lea- 
tham  V.  Terry,  3  B.  &  P.  479 ;  McCarthy 
▼.  Abel,  6  East  388 ;  Ker  v.  Osborne,  9 
East,  378 ;  Sharp  v.  Gladstone,  7  East,  24 ; 
Stewart  v.  The  Greenock  Marine  Insure 
once  Company,  2  H.  of  L.  C.  159 ;  Miller 
y.  WoodfaU,  8  E.  &  B.  493.  It  has 
been  observed  by  Mr.  Chancellor  Kent 
(3  Kent  Comm.  384,  note),  that  the  mar- 
ginal note  to  Case  v.  Davidson  is  incor- 
rect in  stating  that  the  underwriter  was 
held  to  be  entitled  to  the  freight  earned 
subsequently  to  the  abandonment,  since 
it  appears  by  the  report  that  the 
Court  held  that  he  was  entitled  to  the 
whole  freight.  But  the  expression 
*' freight  earned  subsequently  to  the 
abandonment,"  would  seem  to  mean 
freight  becoming  due  after  the  abandoo<* 
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shipowner  who  abandons  has  carried  in  the  ship  goods  on  his 
own  account^  nothing  in  the  nature  of  freight  for  the  carriage  of 
these  goods  passes  to  the  abandonee  («). 

Where  a  ship  is  abandoned  before  the  voyage  is  completed^ 
and  the  cargo  is  transhipped  and  carried  to  its  destination  by 
another  vessel,  the  underwriters  are  not  entitled  to  the  freight 
earned  by  the  latter,  for  the  master  in  chartering:  her  acts  as 
agent  for  his  owners  and  not  for  the  underwriters  (7). 

Where  the  ship  and  freight  are  separately  insured,  and  the 
ship,  although  abandoned  as  a  total  loss,  earns  freight  which 
passes  to  the  underwriters  on  the  ship,  the  owner  cannot  re- 
tx)ver  against  the  underwriters  on  freight ;  for  the  freight,  in 
fact,  has  been  earned,  and  the  right  of  the  underwriters  on  the 
ship  to  claim  it  arises  not  from  a  peril  of  the  sea,  but  from  the 
election  made  by  the  shipowner  to  abandon  the  ship  (u). 

In  cases  of  abandonment,  the  parties  who  are  entitled  to  the 
ship  or  freight  take  them  charged  with  the  necessary  expenses 
resulting  from  the  loss  (x) ;  but  not  with  incumbrances  or  liens 
which  are  unconnected  with  the  casualty  which  caused  the  loss. 
Nor  are  they  liable  to  third. parties  for  the  carrying  out  of  the 
charter-party,  or  contract  under  which  the  ship  is  freighted  (y). 

Upon  a  valid  abandonment  the  master  becomes  the  agent  of 
the  insurer,  and  it  is  his  duty  to  act  with  good  &ith,  care,  and 
diligence,  for  the  protection  and  recovery  of  the  property  (;r). 
The  assured  are  not,  after  abandonment,  bound  by  the  acts  of 


ment ;  and  in  the  case  in  question,  the 
whole  of  the  freight  became  due  after  the 
abandonment,  although  part  of  it  then 
became  due  in  respect  or  that  portion  of 
the  voyage  which  had  been  performed 
before  the  abandonment.  In  this  sense, 
the  terms  correctly  express  the  rule 
in  England,  which  is,  that  the  contract 
as  to  the  freight  must  be  looked  to,  and 
that  if  by  this  contract  the  whole  be- 
comes  due  after  the  abandonment,  there 
can  be  no  distribution  of  it  pro  raid 
itinerit  between  the  underwriters  on 
ship  and  freight.  In  the  United  States, 
however,  a  more  equitable  rule  is 
adopted.  On  an  accepted  abandonment 
of  the  ship,  the  freiffht  is  apportioned 
pro  ratd  Uinerie,  that  is  to  say,  that  por- 
tion of  it  which  would  have  been  earned 
previously  to  the  disaster  (if  the  con- 
tract had  made  the  freight  divisible),  is 
retained  by  the  shipowner,  or  his  repre- 
sentative the  insurer  on  the  freight,  and 
the  remainder  goes  to  the  insurer  on  the 

M.P. 


ship.  See  United  Tnturanee  Company  v. 
Leno*,  1  Johns.  (American)  Rep.  377 ; 
2  ib,  443 ;  and  the  other  cases  cited,  8 
Kent  Comm.  333,  and  Phillips  on  Ins. 
c.  17,  s.  17,  where  the  continental  au- 
thorities on  this  subject  are  mentioned. 
As  to  the  passing  of  freight  on  a  mort- 
gage of  a  ship,  see  ante,  p.  38,  and 
Gardner  v.  Caiinove,  1  H.  &  N.  428. 

(«)  Miller  V.  Wooifdll,  8  E.  &  B.  493. 

(0  HiekU  V.  Rodoconaehie,  4  H.  &  N. 
455. 

(«)  Scottieh  Marine  Insurance  Com' 
pany  v.  Turner,  1  Macqueen's  H.  of  L. 
Casies,  334. 

(«)  Sharp  V.  Gladstone,  7  East,  24; 
Barclay  v.  Stirling,  3  M.  &  S.  6. 

(y)  See  the  observation  of  Lord 
Ellenborough  in  McCarthy  v.  jtbel,  5 
East,  398  ;  Phillips  on  Ins.  c  1 7,  s.  15 ; 
2  Amould  on  Ins.  1181  (2nd  edit.). 

(i)  See  8  Kent  Comm.  331,  and  the 
alignment  in  Cammell  ?.  Sewell,  3  H.  & 
N.  ei7. 
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the  master^  unless  they  subsequently  adopt  them.  In  one  case, 
indeed,  it  was  held  at  Nisi  Prius,  that  the  assured  were  liable 
for  stores  supplied  to  the  vessel  by  the  order  of  their  supercargo 
after  an  abandonment  (a). 

Adjustmbnt.       The  settlement  between  the  assured  and  the  underwriters  of 

the  amount  to  be  paid  when  a  loss  has  occurred,  and  of  the 
proportion  to  be  borne  by  each  underwriter,  is  known  by  the 
term  adjustment  The  principles  upon  which  these  payments 
are  calculated  vary  according  to  the  usage  of  different  mercan- 
tile countries.  In  England,  they  have  been  tolerably  well  deter- 
mined, either  by  positive  decision,  or  by  the  long  acquiescence 
of  merchants  and  underwriters  in  a  particular  practice. 

If  the  policy  be  valued,  and  the  loss  total,  the  whole  sum 
named  in  the  policy  is  payable.  K  the  loss  be  total  of  a  portion 
only  of  the  cargo,  such  a  proportion  only  of  the  sum  named  in  the 
policy  as  the  goods  lost  bear  to  the  whole  cargo  is  payable.  If 
the  loss  be  partial,  the  value  in  the  policy  must  be  taken  as  the 
baas  of  the  adjustment,  and  the  sum  payable  bears  the  same 
proportion  to  the  whole  value  in  the  policy,  as  the  price  of  the 
damaged  goods  bears  to  the  price  of  sound  goods  of  a  similar 
character  at  the  port  of  delivery.  Thus,  if  the  damage  to  the 
goods  be  50  per  cent.,  the  insurer  pays,  not  half  of  the  price  of 
sound  goods  at  the  port  of  delivery,  but  half  the  value  at  which 
the  goods  are  estimated  in  the  policy  (A). 

The  adjustment  in  the  case  of  an  open  policy  proceeds  on 
somewhat  different  principles.  If  the  subject-matter  of  the 
insurance  is  a  ship,  and  the  loss  is  partial,  much  difficulty  would 


(a)  Mitchell  ▼.  Glennie,  I  Stark.  280 ; 
and  see  antei  p.  66. 

(6)  See  l^ewU  v.  Rucket,  2  Burr. 
1167;  Goldsmid  ▼.  GilHeSf  4  Taunt  808 ; 
the  judgement  in  Usher  v.  Noble,  12 
East,  646,  and  Forbes  v.  jtspinall,  18 
East,  327.  See  also  Tobm  v.  Harford, 
18  C.  Bm  N.  S.  791,  cited  ante,  p.  846, 
where  the  rule  laid  down  in  the  text 
was  recognized,  although,  under  the 
peculiar  circumstances  of  that  case,  it 
did  not  admit  of  heing  applied.  A 
practice  has  been  acted  upon  by  Englisli 
underwriters   in    cases  in  which    the 

{>olicy  is  valued,  and  the  loss  an  average 
OSS,  which  is  called  **  opening  the  policy  i" 
that  is,  to  disregard  the  agreed  value 
named  in  the  policy,  and  also  to  pay 


upon  the  value  of  the  goods  at  their 
port  of  destination  and  not  at  their  port 
of  loading.  The  first  of  these  rules  is 
clearly  wrong,  both  in  principle  and  on 
authority.  I^e  the  cases  cited  above, 
and  for  an  explanation  of  how  the  error 
probably  arose,  1  Arnould  on  Ins.  858 
(2nd  edit.);  as  to  the  second,  see  the 
authorities  cited  post,  p.  419,  note  (g), 
which  show  that  even  were  it  right  to 
reject  the  agreed  value,  the  value  of  the 
goods  at  their  port  of  loading  must  be 
taken  as  the  basis.  As  between  several 
underwriters,  however,  who,  standing  in 
the  place  of  their  insurers,  are  contri- 
buting to  an  average  loas,  it  is  correct 
to  take  the  value  of  the  goods  at  the 
port  of  destination. 
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arise  in  calculatiiig  the  actual  benefit  derived  by  the  owner  fix)m 
the  substitution  of  new  materials  for  old  in  repairing  the  vessel. 
To  obviate  this,  the  arbitrary  but  convenient  rule  has  generally 
been  adopted  of  making  the  insurer  liable  to  the  amount  of 
two-thirds  only  of  the  cost  of  repair,  deducting,  as  it  is  said, 
one-third  new  for  old  (c).  This  is,  however,  a  rule  rather  of 
convenience  and  custom  than  of  law,  and  does  not  apply  in 
aU  cases  (^f).  Thus,  it  does  not  apply  to  a  ship  on  her  first 
voyage  {e) ;  nor  are  the  underwriters  entitled  to  make  this  de- 
duction in  settling  with  the  shipowner  if  the  ship,  through 
their  defitult  in  refusing  to  pay  for  repairs  which  they  have 
directed,  is  sold  by  the  parties  who  have  advanced  the  money 
to  repair  her,  and  is  never  returned  to  the  fi-ee  possession  of  the 
owner  (/). 

If  the  insurance  by  open  policy  be  upon  goods,  and  the  loss 
total,  the  assured  is  entitled  to  recover,  not  the  amount  for 
which  the  goods  would  have  sold  at  their  port  of  destination, 
but  the  amount  at  which  they  were  invoiced  at  the  loading  port, 
together  with  the  premium  of  insurance  and  commission  {g). 
It  has  been  doubted  whether  a  payment  made  upon  the  ship- 
ment of  goods  can  be  added  to  their  price,  so  as  to  form  part 
of  their  value  under  an  open  policyl  Such  a  payment  is  not,  it 
has  been  said,  properly  fi*eight,  but  the  price  of  the  privilege 
of  putting  the  goods  on  board  the  ship,  in  order  to  have  the 
opportunity  of  their  being  conveyed  to  the  place  of  her  desti- 
nation (A).  Where  payments  were  made  by  the  agent  of  the 
assured  at  a  foreign  port  where  goods  were  shipped,  for  port 
charges  and  other  incidental  expenses,  in  accordance  with  the 
terms  of  the  charter-party  under  which  the  assured  had  the  use 
of  the  ship,  it  was  held  that  they  could  not  recover  these  sums 
from  the  underwriters  under  a  policy  on  merchandize,  since  the 


(e)  Poingdestrev,  The  Royal  Exchange 
Anurance  Company t  R.  &  Moa  878. 

(d)  Ibid. 

(e)  FenwUk  v.  Robinson,  3  C.  &  P. 
323  ;  PirU  v.  Steele,  2  M.  &  Rob.  49  ; 
S,  C,  8  C.  &  P.  200.  See  the  latter 
case,  also,  as  to  what  is  a  first  voyage 
within  the  meaning  of  this  rule. 

if)Da  Ceata  ▼.  Newnham,  2  T.  R. 
407. 

{g)  Usher  V.  Noble,  12  East,  639 ; 
Langhom  y.  AUnutt,  4  Taunt.  511.  The 
same  rule  haabeen  acted  upon  in  Ame- 
rica.   See  3  Kent  Comm.  336 ;  Phillips 


on  Ins.  c.  16,  a.  3.  And  in  France,  see 
Emerigon,  vol.  i.  p.  262 :  "  En  fait  de 
prdt  a  la  grosse  et  d' assurance  on  ne 
fait  point  attention  a  la  valeur  des  efi*et8 
au  temps  de  leur  perte,  mais  settlement 
a  ce  qu*ila  valoient  au  temps  de  leur 
chargem^nt."  See  also  the  Code  de 
Commerce,  Art.  839,  where  it  is  said, 
"  L'estimation  en  est  faite  suivant  le 
prix  courant  au  temps  et  au  lieu  du 
chargement,  y  compris  tuus  les  droits 
pay^  et  les  fireis  (ails  ju8qu*a  bord." 

{h)  Per  Lord  Tenterden  in  WhUer  ▼. 
Haldknand,  2  B.  &  Ad.  669. 
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money  was  not  freight,  nor  had  it  any  distinct  relation  to  the 
goods  shipped  (i).  If  the  loss  be  partial  only,  the  amount  pay- 
able is  ascertained  by  taking  the  difference  between  the  selling 
price  at  the  port  of  delivery  of  the  damaged  goods,  and  the 
price  which  they  would  have  fetched  there  if  sound,  and  the 
tmderwriter  pays  the  same  proportion  of  the  estimated  value  of 
the  goods,  that  is  to  say,  of  their  invoice  price,  adding  to  it 
the  premium  and  commission  (A).  In  this  way  the  loss  is  com- 
puted on  the  gross  proceeds  of  the  goods.  To  calculate  it  ac- 
cording to  their  net  proceeds  would  be  erroneous,  for  the  und^- 
writer  ought  not  to  bear  any  loss  from  fluctuation  of  markets,  or 
port  duties,  or  charges* after  the  arrival  of  the  goods  at  their 
port  of  destination  (/).  Although  the  underwriter  is  not  liable 
as  for  a  total  loss,  beyond  the  amount  for  which  he  has  subscribed 
the  policy,  it  has  been  held  that  he  may  be  liable  for  money 
expended  in  necessary  repairs  to  the  ship,  or  about  her  defence 
and  recovery  before  the  total  loss,  notwithstanding  it  may  ex- 
ceed his  subscription  (m). 

Freight  is  seldom  insured  by  an  open  policy ;  when  it  is,  the 
loss  is  adjusted  according  to  the  custom  at  Lloyd's  by  pajring 
the  amount  of  the  gross  freight;  and  although  the  assured 
thereby  recovers  more  than  an  indemnity,  the  usage  has  been 
upheld  by  a  Court  of  law(n). 

It  was  formerly  considered  that  the  assured  could  not  recover 
interest  upon  the  sum  insured  (o),  imless  indeed  he  had  made  a 
demand  of  the  money,  and  informed  the  underwriter  that  interest 
would  be  required  (p).  But  now  the  jury  may,  in  actions  on- 
policies  of  assurance,  give  damages  in  the  nature  of  interest,  over 
and  above  the  sum  recoverable  on  the  policy  (j). 


How  and  by         The  adjustment  on  policies  is  usually  settled  on  behalf  of  the 
whom  made,     aggored  by  their  agents  or  brokers.     The  agent  or  broker  who 


(0  Winter  ▼.  Haidimand,  2  B.  &  Ad. 
649. 

(k)  See  Usher  y.  NobU,  12  East,  639  ; 
Waidron  ▼.  Coombet  8  Taunt.  162 ;  and 
Stevens  on  Average,  118, 181. 

(/)  Johtuon  y.  Sheddcn,  2  East,  581 ; 
Hurry  v.  The  Royal  Exchange  Atturanee 
Company^  3  B.  &  P.  308 ;  and  see  per 
fiuUer,  J.,  in  Diek  v.  AlUut  1  Park  on 
Ins.  167. 

(m)  Le  Cheminani  y.  Pearson,  4 Taunt 
367.  It  appears  that  properly  these 
sums  are  recoverable  as  money  paid  un- 


der the  clause  of  the  policy  which  au- 
thorizes the  assured  to  labour  for  the 
recovery  of  the  property  insured,  ib^ 
and  LMeY,Janson,  12  East,  656 ;  Stewart 
y.  Steele,  5  8.  N.  R.  927.  See  as  to  the 
mode  of  proving  a  loss  by  average,  Drake 
V.  Marryatt,  1  B.  &  C.  473. 

(n)  Palmer  v.  Blaekbum,  1  Bing.  61. 

(o)  Kingston  v.  Mcintosh,  1  Camp. 
518. 

(p)  Bain  V.  Case,  M.  &  M.  262. 

(9)  3  &  4  Will.  4,  &  42,  s.  29. 
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had  authority  to  subscribe  the  policy  has  also  power  to  adjust 
it(r);  and  where  it  was  shown  that  an  agent  had  been  in  the 
habit  of  underwriting  policies  and  settling  losses,  it  was  held 
that  he  might  refer  the  dispute  respecting  the  adjustment  to 
arbitration  («).  It  has  been  said  that  if  a  broker  keeps  the 
policy  in  his  hands,  it  will  be  presumed  that  he  promised  to 
collect  the  sums  due  from  the  underwriters  upon  the  happening 
of  a  loss  (^). 

Where  a  broker  has  received  credit  in  account  with  the 
underwriter  for  a  loss^  he  is  Kable  to  his  principal  for  money 
had  and  received ;  and  if  the  underwriter's  name  has  been  erased 
from  the  policy,  the  broker,  having  deprived  his  principal  of  all 
remedy  against  the  underwriter,  can  dispute  neither  the  under- 
writer's liability  for  the  loss,  nor  his  own  receipt  of  the  sum 
insured  (tf).  Where  a  broker  took  a  bill  from  the  underwriter 
for  the  balance  of  account  due  to  the  broker,  including  the 
amount  of  the  loss,  and  the  bill  was  made  payable  at  a  later 
date  than  that  at  which  the  loss  would  have  been  payable  in 
cash,  it  was  held  that  the  assured  might  recover  for  money  had 
and  received  against  the  broker,  although  the  bill  was  dis- 
honoured (a?). 

Whether,  however,  the  underwriter  is  discharged,  as  against 
the  assured,  by  a  settlement  in  account  with  his  broker,  is  a 
question  which  has  been  frequently  discussed.  In  one  of  the 
earliest  cases  on  the  subject,  the  underwriter  credited  the  broker 
with  the  sum  due  on  the  policy,  but,  instead  of  paying  it,  set  it 
off  against  the  account  of  premiums  due  by  the  broker  to  him 
on  other  poKcies  to  which  the  assured  was  not  a  party.  It  was 
proved  that  it  had  been  the  practice  at  Lloyd's  for  many  years 
thus  to  settle  losses ;  but  the  Court  held  that  the  broker  was 
only  entitled  to  receive  payment  in  money,  and  that  no  usage 
could  sanction  a  course  of  business  which  they  thought  amounted 
to  a  practice  of  paying  the  debt  of  one  person  with  the  money 
of  another  (y).  Upon  another  occasion,  the  broker,  after  the 
adjustment,  credited  himself  in  account  with  the  underwriter  for 

(r)  Riehardton  y.  Anderson,  1  Camp.  (y)  ToddY.  lUid,  4  B.  &  A.  210;  see 

46»  note.  the  observadon  on  this  case  by  Parke, 

(#)  Ooodsen  ▼.  Brooke,  4  Camp.  16S.  B.,  in  Stewart  y.  Aberdein,  4  M.  &  W. 

(t)  See  per  Lord   EUenborough  in  224.    The  report  is  incorrect  in  stating 

Bouifieid  y.  Cretwell,  2  Camp.  646.  that  there  was  any  settlement  in  ac- 

(m)  Andrew  v.  RobiniOHt  S  Camp.  199.  count  between  the  broker  and  under- 

(x)  WUkhuon  y.  Clay,  6  Taunt.  110;  writer. 
SLC^^  Camp.  171. 
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the  I0S89  and  in  an  account  which  he  transmitted  to  the  aasured, 
debited  himself  for  the  same  amount.  The  assured  drew  on  the 
broker  for  the  balance  due  to  him  on  that  account ;  the  broker 
accepted  the  bill,  but  becoming  afterwards  bankrupt,  it  was 
dishonoured.  The  policy  remained  in  the  broker's  hands  un- 
cancelled. The  Court  held  that  the  underwriter  was  not  dis- 
charged (z). 

In  two  subsequent  cases,  attempts  were  made  to  establish  the 
usage  in  question,  but  the  underwriters  &iled  to  make  out  that 
the  assured  knew  of  the  custom,  or  had  assented  to  such  a  mode 
of  settling  (a).  In  one  of  these  cases  the  name  of  the  under- 
writer had  actually  been  erased  from  the  policy,  but  as  that  had 
not  been  done  with  the  assent  of  the  assured,  the  Court  held 
that  the  underwriter's  liability  was  not  affected  by  it(i). 

In  all  the  above  cases,  except  one  (c),  the  right  of  the  under- 
writers to  settle  with  the  assured  by  an  allowance  in  account 
with  the  broker  was  claimed  irrespectively  of  the  state  of  ac- 
counts between  the  assured  and  his  broker.  In  the  single  in- 
stance where  this  was  not  so,  the  fikct  that  the  name  of  the  under- 
writer remained  on  the  policy  had  great  weight  with  the  Court 
In  the  latest  important  case  on  this  subject  (rf),  which  appears  to 
have  shaken  the  strict  rule  laid  down  in  the  earlier  cases,  ihe 
underwriter  pleaded  that  a  settlement  by  allowance  in  account 
between  him  and  the  brokers  had  been  made  according  to  the 
usage,  and  with  the  assent  of  the  assured.  It  appeared  that  the 
loss  had  been  settled  between  the  brokers  and  the  underwriter, 
according  to  the  practice  above  described,  and  that  the  sub- 
scription of  the  underwriter  had  been  struck  out,  and  that  the 
brokers  had  advised  the  assured  that  the  loss  was  about  to  be 
settled,  and  credited  him  with  the  amount  on  account,  and  that 
he  had  drawn  bills  on  them  for  the  amount.     The  usage  at 


(f)  Butsea  V.  Bangley,  4  B.  &  A. 
396. 

(a)  BartUtt  v.  Peniland,  10  B.  &  C. 
760 ;  Scott  ?.  Irvhig,  1  B.  &  Ad.  605. 
In  Baymfe  ▼.  Butterworth,  1  Ex.  425,  a 
question  arose  as  to  the  usage  amongst 
Liverpool  share  brokers,  and  it  was 
doubted  by  Parke  and  Rolfe,  BB., 
whether  a  principal  employing  a  broker 
to  contract  for  him  was  not  bound  by  a 
contract  made  in  the  usual  way, although 
he  was  not  cognizant  of  the  usage.  In 
Sweeting  ▼.  Pearee,  7  C.  B.,  N.  8.  449, 
S,  Cin  Cam.  Scacc,  9  C.  B.,  N.S.  534, 


it  was  held  that  a  person  who  employed 
an  insurance  broker  was  not  bound  by 
a  custom  as  to  the  settlement  of  a  loss 
at  Lloyd's  which  was  generally  known 
to  merchants  and  shipownera,  but  which 
was  found  by  the  jury  not  to  be  known 
to  the  broker's  principal.   See  also  mtte, 
p.  342;  Bayley  v.  fVilkifU,  7  C.  B.  886, 
and  Wettropp  v.  Solomon^  8  C.  B.  345. 
{h)  Bartktt  ▼.  Pentlandt  ubi  tuprtu 
(e)  BMttell  V.  BangUy,  ubi  tupra. 
(d)  Stewart  v.  Jberdem,  4  M.  ft  W. 

2n. 
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Lloyd's  was  proved^  as  well  as  the  assured's  knowledge  of  it 
The  Court  held  that  there  was  evidence  to  support  the  substance 
of  the  plea^  and  that  the  underwriter  was  discharged ;  and  they 
said  that  where  a  mercantile  agent  is  employed  to  receive  money 
for  another  in  the  general  course  of  his  business,  and  the  known 
general  course  is  for  the  agent  to  keep  a  running  account  with 
the  principal,  and  to  credit  him  with  sums  which  he  may  have 
received  by  credits  in  account  with  the  debtors,  with  whom  he 
also  keeps  running  accounts,  and  not  merely  with  monies 
actually  received,  the  rule  that  an  agent  has  no  authority  to  pay 
a  demand  of  his  own  upon  the  debtor  by  a  set-off  in  account 
with  him,  cannot  properly  be  applied;  but  that  it  must  be 
understood,  that  where  an  account  is  bond  fide  settled  according 
to  that  known  usage,  the  original  debtor  is  discharged,  and  the 
agent  becomes  the  debtor,  according  to  the  meaning  and  inten- 
tion, and  with  the  authority  of  the  principal  (e). 

K  the  policy  is  under  seal,  and  is  effected  in  the  name  of  the 
broker,  it  is  clear  that  the  underwriter  is  discharged  by  setting 
off  his  debt  against  premiums  due  from  the  broker  to  him ;  for 
the  contract  is  in  law  made,  not  with  the  assured,  but  with  the 
broker,  who  alone  can  sue  upon  it  as  trustee  for  the  assured ; 
and  if  there  is  a  defence  against  the  trustee,  there  is  also,  at 
law,  a  defence  against  the  person  for  whom  he  is  suing  (/). 

An  adjustment  made  and  assented  to  by  the  underwriter  is  Effect  ot 
primd  facie  evidence  of  his  liability  on  the  policy  and  of  the 
amount  due  (ff).  But  as  it  does  not  alter  the  position  of  the 
parties  or  form  a  substantive  contract  on  a  new  consideration, 
it  produces  no  further  effect  than  shifting  the  onus  of  proof  (A). 
It  may,  therefore,  be  rebutted  by  showing  that  the  adjustment 
was  obtained  through  fraud,  or  was  made  under  a  mistake  of 
&ct,  or  even  of  law  (i),  or  through  an  un&ir  suppression  of  any 
material  circumstance  (J).    K,  however,  the  amount  due  upon  a 


(«)  See  the  judgment  in  Stewart  v. 
jtberdHn,  4  M.  &  W.  228. 

(/)  Gibum  ?.  Winter y  5  B.  &  Ad. 
96.  There  is  no  right  either  at  law  or 
in  equity  to  deduct  a  Ion  on  a  policy 
underwritten  by  a  testator  with  a  brokeri 
from  the  amount  due  from  the  broker  to 
the  executors  for  preroiums,  Beckwith 
▼.  Bullen,  8  E.  &  B.  688. 

ig)  1  Park  on  Ins.  193  v  and  see  per 
Lord  Ellenborough  in  Shepherd  ▼.  Chew- 


ter,  1  Camp.  275»  and  Luelde  ▼.  Buehby, 
18  C.  B.  864b 

{h)  See  the  note  to  Shepherd  ▼.  Chew^ 
ter,  «6t  ewpra^  and  Herbert  y.  Championt 
1  Camp.  184. 

(t)  Chrieiian  y.  Coomhe,  2  Esp.  489  ; 
Sherif  r.  Petttt  6  Esp.  96;  and  see  the 
observation  of  Sir  J.  MansSeld,  C.  J., 
in  Steel  v.  Lacy,  8  Taunt  28^  i  Reyner 
T.  HoU,  4  Taunt  725. 

(J)  Shepherd  t.  Cheufter,  ubi  enpra* 
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loBs  has  been  actually  paid,  with  a  fiill  knowledge  of  the  &ct&, 
it  cannot  be  recovered  back  upon  the  ground  that  it  was  paid 
under  a  mistake  of  law  (A). 

Where  an  underwriter  paid  a  loss  to  a  broker  who  had  effected 
the  policy  as  agent  for  a  shipowner,  as  the  underwriter  knew^ 
and  afterwards,  having  discovered  that  the  policy  was  voidable 
upon  the  ground  of  concealment,  he  sued  the  broker  to  recover 
back  the  amount  which  had  in  the  meantime  been  paid  over  by 
the  latter  to  his  principal,  it  was  held  that  the  amount  of  the 
loss  could  not  be  recovered  back  from  the  broker ;  and  further^ 
that  it  made  no  difference  whether  the  money  had  been  actually 
paid  over  to  the  principal,  or  had  merely  been  allowed  in  ac- 
count, or  expended  for  him  by  his  direction  (/). 

When  a  policy  is  adjusted  it  is  a  common  practice  for  the 
broker  of  the  underwriter  to  give  to  the  assured  or  his  agent  his 
own  note,  called  a  credit  note,  for  the  amount  of  the  loss,  pay- 
able in  a  month.  This  does  not,  however,  affect  the  liability  of 
the  underwriter,  who,  should  the  broker  become  insolvent  dur- 
ing the  month,  must  pay  the  loss  to  the  assured  (m). 


Rbmbdim  or 

rOLlCT. 


The  mode  of  enforcing  payment  of  a  loss  is  by  an  action  at 
law  on  the  policy  (n).  This  remedy  may  be  resorted  to,  not- 
withstanding an  express  provision  in  the  policy  that  all  disputes 
shall  be  referred  to  arbitration  (o).  But  it  has  been  decided  in 
the  House  of  Lords,  that,  although  where  a  right  of  action  has 
accrued,  the  parties  cannot  by  contract  provide  that  the  Courts 
shall  not  have  jurisdiction  to  award  and  enforce  damages  in 
respect  of  it,  yet,  that  there  is  no  objection  to  a  condition  in  a 
policy  of  insurance  stipulating  that  if  any  difference  shall  arise 
it  shall  be  referred  to  arbitration  to  settle  the  amount  payable^ 
and  that  the  obtaining  the  decision  of  the  arbitrators  shall  be  a 


(k)  A7fti«T. /«ttm%,2East,469.  See 
also  Kelly  v.  SolaH,  9  M.  &  W.  54 ; 
Higgi  V.  Scott,  7  C.  6.  63. 

(/)  Hollmd  ▼.  Ruuell,  1  B.  &  S.  424. 

(m)  Ma^arline  ?.  CHamnoecpulo,  3  H. 
&  N.  860. 

(n)  The  acdon  ia  in  aaaumpait  if  the 
policy  ia  not  under  aeal ;  if  it  ia,  the 
action  is  in  deht  or  covenant.  By  the 
Common  Law  Procedure  Act,  1852  (15 
&  16  Vict  c  76,  s.  3),  no  form  of  ac- 
tion need  he  mentioned  in  the  writ  of 
aummona.  As  to  the  mode  in  which 
the   intereat  of  the  aainred  may   be 


averred  in  the  declaration,  see  Rule  9 
of  the  Pleading  Rules  of  Hilary  Term, 
1853.  The  verdict  may  be  entered 
diatributively  where  there  ia  a  plea 
denying  that  the  aubject  matter  of  the 
insurance,  or  any  part  thereof,  waa  lost 
by  the  perila  inaured  against,  and  the 
plaintiff  recovers  only  aa  to  a  portion. 
Paterton  v.  Harrit,  2  B.  fr  S.  814. 

(o)  KUl  V.  HoUUter,  I  Wils.  129.  See 
also  Thompson  v.  Chamock,  8  T.  R.  139 ; 
Harru  v.  Rtynoldt,  7  Q.  B.  71 ;  Seott  v. 
Avery,  8  Ex.  487 ;  Horton  v.  Sayer,  4  H. 
&N.  643. 
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condition  precedent  to  the  maintaining  an  action ;  for  this  is  in 
&ct  only  a  qualified  contract  of  insurance^  and  such  a  provision 
operates  to  prevent  any  cause  of  action  whatever  firom  arising 
until  the  amount  to  be  paid  has  been  ascertained  by  the  arbi- 
trators (p). 

K  the  policy  is  under  seal^  and  distinctly  shows  on  the  &>ce  of 
it  who  are  the  parties  to  it  (as  between  A.  of  the  one  part^  and 
B.  of  the  other  part)^  no  person  not  a  party  to  it  can  sue  on  it, 
although  it  appear  to  have  been  made  for  his  benefit  (^);  if, 
however,  the  policy  is  by  deed  poll^  and  is  efiected  with  one  of 
several  owners  who  is  named  in  it,  the  other  parties  really  inte- 
rested in  the  subject-matter  of  the  insurance  may  sue  on  it 
jointly  with  him,  although  they  are  not  named  in  the  deed,  pro- 
vided they  are  sufficiently  designated  in  it,  that  is  to  say,  if  the 
policy  shows  that  there  are  other  parties  interested,  and  the 
covenants  are  made  with  the  '*  assured  "(r).  If  the  policy  is 
not  under  seal,  the  action  may  be  brought  in  the  name  either  of 
the  principal  or  of  the  agent  who  efiected  it  («).  It  is  hardly 
necessary  to  observe,  that  the  several  underwriters  are  not 
jointly,  but  severally,  liable  on  their  subscriptions. 

Where  two  or  more  actions  are  brought  against  different  CoDsolidation 
defendants  on  the  same  policy  (0>  or  the  same  question  is  ^' 
involved  in  several  actions  on  different  policies  (u),  the  Court 
will,  on  the  application  of  the  defendants  at  any  time  afi«r  ap- 
pearance, grant  a  consolidation  rule  staying  the  proceedings  in 
all  the  actions  but  one,  upon  the  defendants  undertaking  to  be 
bound  in  the  others  by  the  result  of  that  one.  This  rule  is  con- 
sidered as  a  &vour  to  the  defendants ;  the  Courts  have  not, 
therefore,  usually  granted  it  except  with  the  consent  of  the 
plaintiff  (x).     The  defendant  is  bound,  under  the  terms  of  the 


(  p)  Scott  ▼.  Avtry,  5  H.  of  L.  Cases, 
811 ;  S.  C,  Cam.  Scacc,  8  Ex.  497; 
Tredwen  v.  Holfnath  1  H.  &  C.  72,  and 
Braunttein  v.  The  Accidental  DeaUi  In- 
turanee  Company,  1  B.  &  S.  782.  See 
also  the  Com.  Law  Proc.  Act,  1854,  s.  11. 

(9)2  Inst.  673 ;  and  see  ante,  p.  254. 
Policies  are  rarely  by  deed  inter  partee, 

(r)  The  Sunderland  Marine  Ineuranee 
Company  v.  Kearney,  16  Q.  B.  925.  See 
also  Green  ▼.  Home,  I  Salk.  197 ;  and  1 
Chit  Plead.  4.  It  is  a  common  prac- 
tice for  policies  by  deed  poll  to  be  ef- 
fected by  agents  or  brokers,  "  for  and  in 


the  names  of  all  persons  to  whom  the 
same  doth  appertain,"  &c.    There  ap- 

fiears  to  be  no  doubt  that  on  such  po- 
icies  the  principals  may  sue  the  under- 
writers. 

(«)  1  Chit  Plead.  8;  ante,  p.  252. 

(/)  HoUingtworth  v.  Brodrick,  4  A.  & 
E.  646  ;  Arch.  Pract  (1856),  1275. 

(«)  McGregor  v.  Horrfall,  8  M.  &  W. 
820 ;  Okrly  ▼.  Dwibar,  5  A.  &  £.  824 ; 
see  also  Sharp  v.  Lethhridge,  4  M.  &  Gr. 
87. 

(x)  Doyle  v.  Jndereon,  1  A.  &  E.  685; 
McGregor  ▼.  Hor^faU,  8  M.  &  W.  820. 
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ordinary  rule^  by  the  verdict  in  the  first  action^  if  it  is  satis- 
factory  to  the  judge.  But  the  Court  will  not,  without  consent, 
bind  the  plaintiff  by  the  result  of  the  first  action  (y) ;  nor  will 
he,  after  the  ordinaiy  rule,  be  restrained  from  bringing  a  second 
action,  although  he  has  not  paid  the  costs  of  the  first  (z). 

A  claim  against  the  assured  for  premiums  due  from  them, 
cannot  be  set  off  in  an  action  on  the  policy  for  a  partial  loss, 
even  if  it  have  been  adjusted ;  for  in  either  case  the  action  is 
only  for  unliquidated  damages  (a). 


Effect  of  pro- 
Tito  that  funds 
of  company 
shall  be  alone 
liable,  and  that 
members  shall 
be  liable  only 
to  extent  of 
their  shares. 


Policies  underwritten  by  joint  stock  co-partnerships  and  by 
corporations,  often  contain  stipulations  that  the  funds  of  the 
body  shall  alone  be  subject  to  make  good  the  loss,  and  that  no 
shareholder  shall  be  liable  to  be  charged  by  reason  of  the  policy, 
beyond  the  amount  of  his  shares  in  the  public  stock  (A). 

Where  an  action  was  brought  against  a  corporation  on  a 
policy  which  contained  a  provision  to  this  effect,  and  also  a 
covenant  that  the  funds  should  be  liable  and  should  be  appUed 
to  make  good  the  loss,  it  was  held  that  this  amounted  to  an 
absolute  covenant  by  the  corporation  to  pay  the  sum  insured  if 
a  loss  was  incurred,  and  that  it  was  not  necessaiy  to  aver  in 
the  declaration  that  the  funds  were  sufficient  to  meet  the  de- 
mand (c).  It  is  veiy  doubtful  whether  the  deficiency  of  ftmds, 
if  pleaded,  is  any  defence  in  such  a  case  to  an  action  against  a 
corporate  body.     The  indication  of  the  source  out  of  which  the 


In  Hottingtworth  v.  Brodnck,  4  A.  &  E. 
646,  the  Court  grranted  the  rule,  although 
the  plaintiff  objected,  but  it  was  after- 
wards drawn  up  by  consent 

(y)  Doyle  ▼.  Andenon,  1  A.  &  E.  6S6. 

(s)  Doyle  ▼.  Dougku,  4  B.  &  Ad. 
544. 

(a)  CatUlli  ▼.  Boddingtont  1  E.  8r  B. 
66,  879;  Luckie  ▼.  Buthhy,  18  C.  B. 
864.  See  also  Beckwith  v.  Bullen^  8 
E.  8c  B.  683. 

(6)  The  number  of  these  associations, 
societies,  or  clubs,  has  of  late  years 
greatly  increased  in  England,  and  ques- 
tions often  arise  as  to  the  construction 
of  the  rules  by  which  they  are  regulated. 
These  questions  are  usually  decided  bv 
arbitration,  and  as  the  rules  of  the  dif- 
ferent  associations  vary  in  language,  the 
decisions  upon  them  are  of  little  general 
value.  By  the  rules  of  some  of  these 
societies,  the  assured,  if  he  mortfrages 
his  vessel,  must,  at  the  peril  of  forfeit- 
ing his  claim  under  the  policy,  deliver 


to  the  insurers  a  deed  containing  a 
covenant  by  the  mortgagee  to  pay  th(t 
premium.  This  rule  must  be  strictly 
adhered  to.  See  TumbulLv,  Wootfet  11 
W.  R.  55,  overruling  the  decision  of 
Stuart,  V.  C,  3  Oiff.  91.  In  some  of 
these  clubs  no  policy  is  issued.  In 
Bromley  v.  WiUiamt,  32  L.  J.,  Chanc 
716,  it  was  argued  that  such  a  mode  of 
insuring  was  illegal,  as  contravening  the 
Stamp  Act,  35  Geo.  3,  c.  63,  s.  1 1.  The 
Master  of  the  Rolls  held  that  the  as- 
sociation was  legal,  and  also  inclined  to 
the  opinion  that  no  policy  was  neces- 
sary. 

(tf)  The  Sunderland  Marine  Jneurance 
Company  v.  Kearney,  16  Q.  B.  925.  It 
is  to  be  observed,  that  this  was  not  the 
case  of  a  company  completely  registered 
under  the  7  &  8  Vict.  c.  110,  but  of  a 
corporate  body  the  individual  members 
of  which  could  not  be  charged  person- 
ally, the  corporate  fund  alone  being 
liable. 
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claim  is  to  be  paid,  seems  rather  to  impose  a  duty  on  the  in- 
surers to  raise  the  fund,  than  to  make  its  existence  a  condition 
precedent  to  their  liability  ((2).  Where  such  a  policy  was 
granted  by  a  joint  stock  company  not  registered,  and  the  action 
was  brought  against  the  subscribing  directors,  it  was  held,  on  a 
declaration  which  averred  the  sufficiency  of  the  fimds  (an  aver- 
ment which  appears  to  have  been  necessary),  that  the  defendants 
were  personally  and  jointly  liable  (e).  If  the  members  of  such 
a  co-partnership  who  sign  the  policy  have  power  to  bind  their 
co-partners,  it  is  not  necessary  to  sue  the  members  who  signed ; 
the  other  shareholders  may  be  sued,  and  are  liable  to  the  extent 
of  their  shares  (/).  It  was  held,  indeed,  where  a  judgment  was 
recovered  against  a  company  completely  registered  under  the 
7  &  8  Vict.  c.  110,  upon  a  policy  containing  a  stipulation  that 
the  proprietors  should  not  be  liable  beyond  the  amount  of 
their  shares,  but  that  the  company's  capital  stock  alone  should 
be  liable,  that  the  plaintiff  was  not  entitled  to  issue  execution 
against  an  individual  shareholder  who  had  not  signed  the 
policy  (5P> 

Where  such  a  policy  was  granted  by  a  joint  stock  company, 
which  was  not  registered  under  the  Joint  Stock  Companies' 
Act,  it  was  held,  that,  although  the  fimds  of  the  company  were 
sufficient  to  pay  the  amount  of  the  loss,  shareholders  who  had 
not  signed  the  policy  were  not  liable  to  be  sued  jointly  on  it. 
It  would  seem,  however,  that  if  the  directors  who  sign  the  policy 
have  authority  to  do  so,  the  shareholders  who  do  not  sign  are 
liable  to  be  sued  severally,  each  to  the  amount  of  his  unpaid  up 
capital  in  the  company ;  and  that  the  liability  of  the  directors^ 
and  in  particular  of  those  who  sign  the  policy,  may  be  more 
extensive,  since  they  have  the  funds  of  the  company  in  their 


(d)  The  Sunderland  Marine  Insurance 
Company  ▼.  Kearney^  16  Q.  B.  925  ;  Pil- 
brow  V.  Pilbrow*$  Atmospheric  Railway 
Company,  6  C.  B.  440. 

(«)  Cktwion  V.  Wrench,  8  £x«  3o9. 
The  question  arose  in  this  case  on  de- 
niuirer,  and  the  declaration  alleged  in 
substance  that  the  defendants  contracted 
jointly.  Unless,  however,  a  distinction 
can  be  supported  between  the  liability 
of  the  directors  who  actually  sign  the 
policy,  and  that  of  the  other  share- 
holders, it  would  appear/ that  the  con- 
tract was  not,  in  fact,  joint  See  Hallett 
▼.  DowdaU,  18  Q.  B.2. 

(/)  Reid  ▼.  Jllan,  4  Ex.  826.    The 


liability  is  to  the  extent  of  their  unpaid 
up  thares.  See  the  allegations  in  the 
declaration  in  this  case,  and  Hallett  v. 
Dowdall,  ubi  supra, 

(g)  Halkett  v.  The  Merchant  Traders* 
Ship  Loan  and  Insurance  Aseociation,  8 
Q.  B.  960;  HaseeU  ▼.  The  Merchant 
Traders*  Ship  Loan  and  Insurance  As' 
sociation,  4  Ex.  625,  It  is  difficult  to 
reconcile  these  cases  with  the  rule  laid 
down  in  Dawson  v.  Wrench,  and  Hallett 
▼.  Dowdall,ubi supra,  unless  a  distinction 
can  be  made  as  to  the  meaning  of  these 
contracts  when  entered  into  by  re- 
gistered and  unregistered  joint  stock 
companies. 
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handfl^  and  therefore  thej  maj  be  considered  to  promise  jointly 
to  apply  them  towards  the  payment  of  the  losses.  It  is^  how- 
ever^ difficult  to  see  how  the  contract  of  the  directors^  or  of  those 
who  sign  the  policy,  can  be  different  from  that  of  the  other 
shareholders,  if  the  policy  has  been  issued  under  the  authority 
of  all  the  shareholders  (A). 


Rbtosr  or 

PRBMIUM. 

When  risk 
neTer  com- 
mencet  or  it 
apportioiuible. 


As  the  premium  is  the  consideration  paid  to  the  underwriter 
for  assuring  a  risk,  where  that  risk  is  not  incurred  it  must  be 
returned.  Thus,  if  the  policy  be  on  goods,  and  none  are 
shipped,  the  premium  must  be  returned,  for  the  risk  never  com- 
menced (t).  So,  if  a  ship  be  insured  for  a  particular  voyage, 
and  she  sails  on  that  voyage  in  an  unseaworthy  state,  but  with- 
out fraud  on  the  part  of  the  assured  (A),  or  if  a  policy  be  effected 
on  an  enemy's  goods  before  the  commencement  of  hostilities  is 
known  (2),  or  if  at  the  time  of  insuring  a  ship  on  her  voyage  she 
has  arrived,  and  the  underwriter  knows  it(fn),  in  all  these 
cases,  as  the  policy  never  attaches,  and  no  risk  is  incurred,  the 
premium  must  be  returned.  So  where,  before  the  risk  com- 
mences, there  is  a  breach  of  warranty  by  the  assured  which 
prevents  the  liability  of  the  underwriters  from  attaching,  as 
where  the  ship  is  warranted  to  sail  with  convoy,  and  does 
not  (n),  or  the  policy  is  avoided  by  a  misrepresentation  made  by 
the  assured  without  fraud,  and  the  risk  never  attaches,  the 
premiiun  is  returnable  (o). 


{h)  Halleit  V.  DowdaU,  18  Q.  B.  2. 
There  was  in  this  case  considerable  dif- 
ference of  opinion  among  the  J  udges  as 
to  the  construction  and  effect  of  the 
contract  As  far  as  the  decisions  have 
gone  in  cases  of  this  description,  the 
Courts  appear  to  have  decided,  (1),  that 
in  contracts  by  corporations  these  re- 
stricting clauses  have  no  effect;  (2), 
that  in  contracts  by  joint  stock  com- 
panies not  registered  they  limit  the  con- 
tract, so  that  shareholders  who  have  not 
executed  the  policy  cannot  be  sued 
jointly  on  it ;  and  (8),  that  where  they 
occur  in  contracts  by  joint  stock  com- 
panies completely  registered,  they  limit 
the  eteeution,  by  depriving  the  assured 
of  the  right  of  issuing  execution  against 
individual  shareholders,  which  he  other- 
wise would  have  had  under  the  7  &  8 
Vict.  c.  110.  The  difficulties  which 
have  arisen  in  these  cases  have 
resulted  from  an  attempt  to  create  a 


partnership  contract  with  a  limited  and 
varying  liability  in  the  different  mem- 
bers. 

(t)  Martin  v.  mtwell,  Show.  156. 

(k)  Penton  v.  Lee,  2  B.  &  P.  830 ;  and 
see  the  judgment  of  Buller,  J.,  in  L&wry 
V.  BourtHeu,  2  Doug.  471. 

(/)  Oom  V.  Bruce,  12  East,  225. 

(m)  See  th^  judgment  of  Lord  Mans- 
field in  Carter  v.  Boehm,  8  Burr.  1909. 
This  amounts  to  a  fraud  on  the  part  of 
the  underwriter.  It  has  been  doubted 
whether,  if  both  parties  are  ignorant  of 
the  ship's  arrival,  and  the  policy  is 
"  lost  or  not  lost,"  the  premium  could 
be  recovered.    See  2  Park  on  Ins.  562. 

(»)  Stevenson  v.  Snow,  8  Burr.  1287 ; 
Long  V.  Allan,  4  Doug.  276.  See  also  the 
judgment  of  Lawrence,  J.,  in  Chrietie  v. 
Secrttan,  8  T.  R.  198  ;  Colby  v.  Hunter, 
Moo.  &  M.  81. 

(o)  Feise  v.  Parkinson,  4  Taunt.  640 ; 
Anderson  v.  Thornton,  8  Ex.  425. 
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Although  the  premium  paid  be  entire,  the  assured  will  still 
be  entitled  to  receive  back  a  portion  of  it,  if  the  risk  for  which 
it  is  paid  can  be  apportioned.  Thus,  where  a  ship  insured  from 
London  to  Hali&x,  to  depart  with  convoy  from  Portsmouth, 
was  unable  to  proceed  beyond  the  latter  place,  as  when  she 
reached  it  the  convoy  had  sailed,  and  an  usage  was  proved  to 
return  part  of  the  premiimi  in  such  a  case,  the  Court  held  that 
the  premium  might  be  divided  into  two  distinct  parts,  relatively, 
as  it  were,  to  two  voyages,  and  that  that  proportion  of  it  which 
covered  the  risk  not  run,  ought  to  be  returned  (p).  If,  however, 
the  risk  is  entire,  and  has  once  commenced,  there  can  be  no 
apportionment  or  retmn  of  the  premium ;  although  it  be  esti- 
mated, and  the  risk  depend  upon,  the  nature  and  length  of  the 
voyage  (y).  Thus,  where  a  ship  was  insured  **  at  and  from  Lon- 
don to  any  port  or  ports  for  twelve  months,  at  £9  per  cent., 
warranted  free  from  capture,"  and  the  ship  was  taken  within 
two  months  from  her  sailing,  the  Court  held  that  the  assured 
were  not  entitled  to  a  return  of  any  part  of  the  premium  (r). 
So,  if  the  insurance  is  '*  at  and  from"  a  port,  and  the  ship  is 
seaworthy  for  lying  in  harbour,  but  when  she  sails  on  the  voyage 
is  unseaworthy  for  the  voyage,  the  assured  is  not  entitled  to  a 
return  of  the  premium,  for  the  risk  has  attached  («).  For  the 
same  reason  the  premium  is  not  returnable  where  a  deviation 
takes  place  after  the  commencement  of  the  voyage  {t),  even 
where  the  insurance  is  on  freight  as  well  as  ship,  and  the  devia- 
tion occurs  before  the  goods  are  taken  on  board  (u). 


Where  the  assured  has  no  interest  in  the  property  insured.  Where  there  it 
and  effects  the  insurance  without  fraud,  the  premium  is  return-  g^ort  interest, 
able,  for  the  underwriters  could  not  have  been  caUed  upon  to 
pay  in  case  a  loss  had  happened.  Thus,  where  captors  acting 
ban&fde  insured  a  prize  in  which,  as  it  afterwards  appeared, 
the  Crown  alone  was  interested,  it  was  held  that  the  premium 
must  be  returned  {x).    Where,  however,  the  risk  has  been  run. 


(p)  Sieventon  v.  Aioccr,  8  Burr.  1287. 
See  also  Meyer  v.  Oregeon,  2  Park  on 
Int.  688 ;  RoihweU  v.  Cooke,  1  B.  &  P. 
172. 

(o)  See  the  judgment  of  Lord  Mans- 
field in  Tfffie  ▼.  Fletcher,  2  Cowp.  668, 
and  Boekm  v.  Bell,  8  T.  R.  154. 

(r)  Tyriew,Fletcher,2CowD.666.  See 
also  Loraine  v.  Thomlineon,  2  Doug.  585. 
In  the  Utter  case  the  premium  was 


reckoned  at  so  much  per  month,  but 
that  circumstance  was  held  to  make  no 
difference.  See  also  Bermom  v.  fVood^ 
bridge,  2  Doug.  781. 

(t)  Atmen  v.  Woodman,  8  Taunt  299. 
See  also  Moeee  ▼.  PrtUt,  4  Camp.  297. 

(O  Ttut  7.  Levi,  14  East,  481. 

(tt)  Moeee  ▼.  Pratt,  uhi  eupra.  The 
policy  was  a  valued  one. 


iicv 


(x)  RmUk  V.  ThoH^teomj  11  East,  428. 


432 


INSURANCE. 

be  returned  if  a  particular  eyent  happens ;  in  these  cases  the 
right  of  the  assured  to  a  return  of  the  premium  depends  upon 
the  terms  of  the  particular  contract  (n).  In  other  cases,  where 
the  poUcj  has  contained  no  such  stipulation,  but  an  established 
usage  on  the  subject  has  been  proved,  the  assured  have  been 
held  entitled  to  recover  back  the  premium  in  accordance  with 
it  (o). 


(»)  Where  the  premium  wag  to  be 
returned  if  the  ship  wai  **8old  or  laid 
up,"  it  was  held  that  there  must  be 
such  a  permanent  laying  up  as  put  an 
end  to  the  policy.  Hunter  ▼.  ff right,  10 
B.  &  C.  714.  See  as  to  the  effect  of  a 
stipulation  that  the  premium  is  to  be 
returned  if  the  ship  sails  with  convoy, 
Jwdlep  w.  Ih^,  2  B.  &  B.  Ill ;  Simimd 
V.  Bi^ydell,  1  Doug.  268.  In  the  latter 
case  the  policy  was  on  goods,  and  the 
premium  was  returnable  if  the  ship 
'*  sails  with  convoy  and  arrives ;"  it  was 
held  that  the  ship  was  bound  to  sail 
with  convoy,  but  not  to  arrive  with  con- 
voy ;  and  mat  it  was  sufficient  that  the 
goods  arrived,  although  they  did  not 
arrive  safely,  there  being  no  warranty 
as  to  their  condition.  "  Arrived " 
means  at  the  ultimate  port  of  destina- 


,tion.  Kelhter  ▼.  Le  Memrkr,  4  East, 
896 ;  see  also  DalgleUk  v.  Broolw,  15 
East,  295 ;  Lte9in  v.  CwnmaCy  4  Taunt 
488.  If  the  ship  arrives,  the  premium 
must  be  returned,  although  she  bu 
been  captured  and  re-captured,  and  the 
assured  have  been  obliged  to  pay  sal- 
vage. Jguilar  V.  Rodgerg,  7  T.  R.  421. 
Where  the  insurance  is  od  goods,  and 
the  plaintiff  recovers  for  a  total  loss,  he 
cannot  also  recover  for  a  return  of  pre- 
mium for  convoy,  for  the  premium  is 
added  to  the  invoice  price  of  the  goods 
in  calculating  the  total  loaa.  Ltmghon 
V.  JUnutt,  4  Taunt  511. 

(o)  Long  V.  Allan,  4  Doug.  276 ;  Ste^ 
9emon  v.  i£iow,  3  Burr.  1237.  See  also 
BainM  v.  fVoottfall,  28  L.  J.,  C.  P.  338, 
which  was  the  case  of  a  fire  policy  on  a 
ship. 
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Hypothecation  is  a  contract  of  pledge,  whereby,  in  considen^  Htpothbca- 
tion  of  money  advanced  for  the  necessities  of  th^   ship,  the  *'®*" 
vessel,  freight,  or  cargo  is  made  liable  for  its  repayment,  pro- 
vided the  ship  arrives  in  safety. 

It  is  usually  effected  by  a  deed  called  a  bottomry  bond  (a), 
by  which  the  master  binds  himself  in  a  penalty  to  repay  the 
sum  borrowed,  and  also  professes  to  assign  the  ship  and  freight, 
or  cargo,  as  the  case  may  be;  with  a  condition  that  the  bond 
shall  be  void  if  the  money  secured  be  repaid  within  a  certain 
time  after  the  safe  arrival  of  the  ship  at  her  port  of  destina- 
tion (i).  When  the  cargo  alone  was  hypothecated,  the  instru- 
ment used  to  be  called  a  respondentia  bond ;  but  that  term  is 
now  rarely  used;  the  expression  bottomry  bond  being  now 
generally  employed  whether  the  vessel  or  her  cargo  be  the 
security-(c).    This  species  of  contract  was  unknown  to  the  com- 


(a)  It  is  to  called  because  the  keel 
or  bottom  of  the  ship,  part  pro  toto,  is 
pledged.  Scarborough  ▼.  Lyrus^  Latch. 
252 ;  Noy,  95  ;  and  The  Allot,  2  Hagg. 
58.  See  also  generally  Pritchard's  Ad- 
miralty Digest,  tit.  BoTTOURT. 

(6)  Sometimes  the  hypothecation  is 
effected  by  a  deed  poll,  not  in  the  form 
of  a  bond,  which  is  called  a  bottomry 
bill 

(c)  See  2  Park  on  Ins.  615.  The  term 

M.P. 


bottomry  bond  is  commonly  made  use 
of  whether  the  instrument  in  question 
pledges  the  ship,  or  cargo,  or  both  of 
them.  It  is  used,  therefore,  throughout 
this  Chapter  in  this  general  sense. 
Hypothecation  of  the  cargo  only  is  now 
of  rare  occurrence.  See  Uie  judgments 
in  The  Jtlat,  2  Haffg.  58,  and  in  Ths 
Cognac,  ib,  886 ;  and  Edward's  Treatise 
on  the  High  Court  of  Admiralty,  91 « 
The  Admiralty  jurisdiction  and  prac* 

F  P 
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mon  law  of  this  countiy,  since  by  it  no  pledge  of  a  chattel  was 
valid,  unless  the  article  pledged  was  actually  transferred  to  the 
possession  of  the  pawnee  (e/).  The  right  to  hypothecate  was^ 
however,  recognized  by  the  civil  law,  and  has  been  long  adopted 
in  the  maritime  law  of  England  (e). 


By  and  to 
whom  bot- 
tomry bonds 
may  be  given. 


The  owner  is,  as  is  obvious,  entitled  to  hypothecate  his  ship ; 
and  he  may  do  so  without  the  concurrence  of  the  master  (y^ 
The  master,  also,  may,  under  certain  ciicumstancea  which  will 
be  stated  shortly  {g\  hypothecate  the  vessel^  freight,  or  cargo. 
For  this  purpose  it  is  not  necessary  that  he  should  be  the  regis- 
tered master  ( A) ;  he  possesses  this  power  if  he  is  the  ostensible 
and  acting  master  (t).  Nor  is  it  indispensable  that  the  master 
should  have  been  appointed  by  the  owners ;  the  Court  of  Ad- 
miralty has  supported  bonds  effected  by  masters  who  have,  in 
cases  of  necessity,  been  substituted  by  an  agent  of  the  owner  (A), 
or  by  the  consignee  of  the  cargo  (Q,  or  even  by  the  British 
consul  at  a  foreign  port  (m). 

In  the  absence  of  fraud  or  collusion  a  bottomry  bond  may  be 


tice  is  founded  on  the  same  principles 
in  cases  of  bottomry  and  respondentia. 
See  the  judgments  of  Sir  C.  Robinson 
in  Th€  Cognac^  2  Hagg.  886,  and  of  Dr» 
Lushington  in  The  cargo  ex  Sultan,  Swab. 
A.  R.  610.  By  the  French  law»  money 
may  be  advanced  at  maritime  interest 
either  on  the  body,  tackle,  apparel, 
ordnance,  nuinition*  or  stores  of  the 
ship,  or  on  the  cargo,  or  on  all  of  these. 
See  the  Code  de  Comm.  Art.  815. 
Where  the  money  is  advanced  on  go^ds, 
the  borrower  is  not  discharged  by  the 
loss  of  the  ship  and  cargo,  unless  he 
proves  that  he  had  goods  on  board  to  the 
extent  of  the  money  borrowed.  lb.  Art. 
829. 

(d)  Bridgeman^s  Case,  Hob.  11 ;  Cor- 
tet  ▼.  Husley,Comh.  185  ;  Ryal  v.  Rotte, 
I  Atk.  175 ;  Beevet  v.  Capper,  5  Bing., 
N.  C.  186. 

(e)  Juetm  v.  BaUam,  I  Balk.  84.  See 
also  the  judgments  of  Lord  Hardwicke 
in  Bur/Mi  v.  Sne$,  I  Yes.  sen.  155,  and 
of  Lord  Stowell  in  The  GratUudine,  8 
Rob.  255,  and  in  The  Hero^  2  Dods.  140. 
By  the  7  Gee.  1,  stai.  1,  c  21,  s.  2,  con- 
tracts made  by  English  subjeets  upon 
loans  by  way  of  bottomry  on  ships  in 
the  service  of  foreigners  designed  to 
trade  within  the  limits  of  the  East  India 
Company's   charter,  were  made  void. 


By  the  10  Geo.  2«  c.  87,  s.  5,  loans  on 
bottomry  upon  ships  belonging  to  Eng- 
lish subjects  bound  to  or  horn  the  Eut 
Indies,  were  required  to  be  made  only 
on  the  ship  or  carffo,  and  to  be  so  ex- 
pressed in  the  bond. 

(/)  The  Duke  af  Bedford^  2  Hagg. 
294.  See  also  The  Draco,  2  Sumner 
(American^  Rep.  157  %  The  Mery,  1 
Paine  ^American)  Rep.  671,  in  which 
it  was  neld  that  the  right  of  the  owner 
to  hypothecate  is  not  limited,  as  that  of 
the  master  is,  to  cases  of  necessity.  A 
master,  who  is  also  part  owner,  has  not 
on  that  account  any  greater  power  to 
bind  his  part  owners.  T*he  Orelia,  8 
Hagg.  75. 

(g)  Post,  p.  485. 

(h)  See  the  judgment  of  Sir  J.  NicfaoH 
in  The  Orelia,  8  Hagg.  81. 

(t)  See  the  judgment  of  Sir  W.  Scott 
in  Th£  Jatte,  1  Dods.  464.  In  Ihis  case 
the  master  had  not  been  actually  dis- 
missed when  the  money  was  advanced. 

(A)  The  Kenaersley  Castle,  8  Hagg.  1. 

</)  The  Akxattder,  1  Doda.  278 ;  The 
Rubicon,  B  Hagg.  9. 

(m)  The  Zodiac,  1  Hagg.  820;  see 
also  The  Cynthu^^  16  Jur.  748,  in  which 
a  bond  given,  under  circumstances  of 
necessity,  by  the  consul  himself,  was 
supported. 
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executed  to  the  person  by  whom  the  master  was  appointed  (n), 
or  to  the  consignee  of  the  cargo  (o),  or  even>  under  strong  cir* 
cumstances  of  necessity,  to  the  agent  of  the  shipowner  (p). 
But  a  bottomry  bond  cannot  be  given  to  a  person  who,  at  the 
time,  is  indebted  to  the  shipowner  in  respect  of  the  ship  (g). 

The  master  has  power,  in  cases  of  necessity,  and  in  such  When  master 
cases  only,  to  hypothecate  the  ship,  freight,  or  even  the  cargo.  ^*J  ^^^^  ®* 
Necessity  is  the  very  foundation  of  this  right     If  the  master,  cargo,  and 
when  in  a  foreign  country,  or  when  placed  in  any  other  position 
in  which  it  is  impossible  to  communicate  with  his  owners,  is 
in  want  of  money  to  repair  or  victual  the  vessel,  or  for  other 
necessaries,  he  is  bound,  in  the  first  instance,  to  obtain  it  from 
his  owner's  agent  (r),  or  to  raise  it  on  the  credit  of  his  owners ; 
if  he  can  do  so  he  must ;  but  if  he  cannot  otherwise  obtain  the 
money  he  may  hypothecate  («). 

Thus,  where  a  British  ship  was  carried  into  a  foreign  port,  in 
the  possession  and  imder  the  control  of  a  mutinous  crew,  and 
expenses  were  incurred  by  a  person  employed  by  the  British 
vice-consul  to  investigate  into  the  mutiny  and  restore  the  master 
to  his  command,  the  Court  of  Admiralty  supported  a  bottomry 
bond  given  by  the  master  to  cover  these  expenses  (0*  The 
right  of  the  master  to  hypothecate  is  not  confined  to  cases  of 
necessity  arising  in  a  country  other  than  that  of  the  owner's 
residence.  He  may  hypothecate  even  although  the  ship  is  in  a 
port  of  the  country  in  which  the  owners  reside,  provided  he 

(n)  The  JUxander,  1  Dods.  278 ;  The  (r)  Lyatt  ▼.  Hickg,  27    Beav.  616 ; 

Rubicon,  S  Hagg.  9.  The  Faithful,  Zl  L.  J.,  P.  M.  &  A.  81. 

(o)  2%«  Jlexander^  uU  supra  ;    The  («)  See  the  judgraenta  of  Lord  Sto- 

Nelson,  1  Hagg.  169.    In  America  it  has  well  in  The  GratUudme,  3  Rob.  265,  and 

been  held  that  there  can  be  no  hypothe-  in  The  Nelson,  1  Hagg.  175 1  Soares  ▼• 

cation  to  a  consignee.    Liebart  v.  The  Rahn,  3  Moo.  P.  C  C.  1 ;  Gore  v.  Gardiner, 

Ship  EmpwoTt  fiee'a  (American)  Rep.  ih,  79;  Siambmk  v.  Fenmng,  U  C.  B. 

339.  88  'r   Wallace  ▼.  Pielden,  uhi  mpra  s    Ths 

(p)  See  the  judgmenta  of  Sir   W.  *  Hamburg,  92  L.  J.»  P.  M.  &  A.  161. 

Scott  in  l%e  Hero,  2  Dods.  144,  and  The  See  also  Storj  on  Agency,  as.  116, 118» 

Oriental,  3  W.  Rob.  243.    The  decision  and  119.    It  has  been  laid  down  in  the 

in  The  Oriental  was  reversed  by  the  Admiralty  Court,  that  in  deciding  on 

Privy  Council  in  WoUace  ▼.  Fielden^  7  the  right  of  a  master  to  hjrpothdcate. 

Moo.  P.  C  C.  398,  but  not  on  this  ground.  that  Court  will  be  governed  by  the  geno^ 

In  The  Rogal  Areh^  Swab.  Adm.  Rep.  ral  maritime  law  and  not  by  the  lex  led 

269,  Dr.  LushingtOB  said,  "  It  is  settled  eemtractms,  or  by  the  law  of  the  country 

law  that  an  agent  may  legally  take  a  to  which  the  ship  belongs.     See   thie 

bottomry  bond,  and  more  especially  he  judgment  in  The  Hamburg,  ubi  supra, 

may  do  so  with  the  sanction  of  the  and  post,  p.  445. 
owner.'*  (t)  The  Gauntlet,  3  W.  Rob.  82. 

iq)  The  Hebe,  2  W.  Rob.  146. 

F  F  2 
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have  no  means  of  communicating  with  them,  and  there  is  no 
other  mode  of  escaping  from  the  pressure  of  the  necessity  («). 

The  master  is  not  in  all  cases  bounds  before  hypothecating 
the  cargo,  to  communicate  with  the  owners  of  it ;  although  where 
this  is  practicable  it  is  his  duty  to  do  so,  or  at  least  to  make  the 
attempt  (r).  Where  a  master  executed  a  bottomry  bond  at  New 
York  without  communicating  with  the  owner,  who  resided  at 
St.  John's,  New  Brunswick,  (as  he  might  have  done  by  tele- 
graph,) the  bond  was  declared  to  be  void  (tr).  So,  where  upon 
the  evidence  before  the  Court  it  appeared  that  a  bottomry  bond 
on  ship  and  cargo  had  been  granted  by  the  master  in  Sweden, 
where  the  shipowners  resided,  and  with  their  consent,  but  that 
the  master  had  not,  although  imder  the  circumstances  it  was 
practicable,  communicated  with  the  owners  of  the  cargo,  who 
resided  at  Hull,  the  Court  was  of  opinion  that  the  bond  was 
not  valid,  so  far  as  the  cargo  was  concerned  {x).  It  appeared, 
however,  in  the  same  case,  upon  further  evidence  being  brought 
before  the  Court,  that  the  master  had,  in  fact,  informed  the 
cargo  owners  of  the  injured  state  of  the  ship,  and  that  they  had 
sent  no  reply  to  his  letter,  and  the  Court  thereupon  sustained 
the  bond  against  them  (y). 

It  was  considered  in  a  recent  case,  that  where  the  master 
can  commimicate  with  his  owner  it  is  essential  to  the  validity 
of  the  bond  that  the  owner  should  be  informed,  not  merely 
of  the  ship's  distress^  but  also  of  the  master's  intention  to  hypo- 
thecate (z). 


(«)  La  Ysabel,  1  Dods.  278;  The 
Trident,  1  W.  Rob.  29.  These  cases 
establish  the  principle  that  the  locality 
of  the  owner's  residence  is  only  one 
ingredient  (generally,  however,  a  very 
material  one)  in  inquiring  into  the 
necessity  of  the  act.  See  also  The 
Bhadamanihe,  I  Dods.  201 ;  The  Loehiel, 
2  W.  Rob.  84 ;  and  The  Oriental,  8  ib. 
248.  In  Arthur  v.  Barton,  6  M.  8r  W. 
188,  Johns  w,  Sinume,  2  Q.  B.  425,  and 
Beldoh  ▼.  Campbell^  6  Ex.  886,  the  same 
principle  was  acted  upon  where  the 
owner's  credit  had  been  pledged  with- 
out any  hypothecation.  As  to  what  is 
a  home  port  in  relation  to  persons  hav- 
ing claims  for  repairs  done  to,  or  sup- 
plies furnished  to  ships,  see  the  19  8r  20 
Vict  c.  97,  s.  8,  and  ante,  p.  70,  note  (o). 

(v)  The  Hamburg,  82  L.  J^  P.  M.  & 


A.  161. 

(fir)  Wallace  Y.Fielden,7Moo.V.C,C 
898. 

(x)  See  the  judgment  of  the  Privy 
Council  in  Wilkineon  v.  }Filton,  8  Moo. 
P.  C.  C.  459,  in  which  that  Court  dif- 
fered in  this  respect  from  the  judgment 
below  in  7*he  Bonaparte,  8  W.  Rob.  298. 
See  also  the  judgpient  of  Lord  Stowell 
in  La  Yeabel,  1  Dods.  278. 

(y)  Wilkinson  v.  Wilson,  ubi  supra, 

(t)  See  The  OUoier,  1  Lush.  A.  R. 
484,  and  the  view  taken  in  this  case 
of  the  decision  in  Wallaee  v.  Fieldeu, 
ubi  supra.  Doubts  were,  however, 
expressed  by  Dr.  Lushington  in  his 
judgment  in  the  first-mentioned  case, 
as  to  the  correctness  of  this  view.  See 
also  the  judgment  of  Lord  Cottenham 
in  Glascott  v.  Lang,  2  PhilL  810. 
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It  is  not  essential  to  the  yalidity  of  a  bottomry  bond  that  it 
should  be  given  in  order  to  enable  the  ship  to  conclude  a  voyage 
for  which  she  has  been  chartered ;  a  bond  may  be  granted  upon 
a  British  ship  in  a  foreign  port  for  the  expenses  of  repairs  and 
the  outfit  for  a  new  voyage  (a). 

The  money  must  be  needed  for  the  ship.  The  master  cannot 
hypothecate  for  a  debt  of  his  own  (b) ;  nor  for  a  general  average 
contribution  arising  in  respect  of  an  earlier  voyage  (c) ;  nor  can 
the  master  hypothecate  for  a  debt  incurred  for  the  ship  on  a 
previous  voyage  (rf).  The  owner  of  a  ship  in  a  foreign  port 
may^  however^  to  enable  her  to  come  home^  include  in  a  bot- 
tomry bond  charges  which  relate  to  the  outward  cargo  (e). 
It  is  not  essential  that  there  should  have  been  an  actual 
advance  of  money  before  the  l;^nd  is  given.  1£  the  obligee 
has  pledged  his  credit  for  the  repairs  of  the  ship  the  bond  is 
good(/). 

The  necessity  for  the  money  must  arise  in  the  course  of  the 
master's  acting  within  the  scope  of  his  authority ;  if  it  be  caused 
by  his  acting  or  carrying  out  schemes  contrary  to  the  orders  of 
his  owners,  he  has  no  power  to  hypothecate  (g). 

The  cargo  may  be  hypothecated  not  only  for  its  own  imme- 
diate benefit,  but  also  for  the  reparation  of  the  ship ;  since  the 
repairs  of  the  ship  are  indirectly  necessary  for  the  preservation 
and  conveyance  of  the  cargo  (A).  But  as  the  contract  of  hjrpo- 
thecation  is  a  mere  pledge  and  not  a  contract  of  transfer,  the 
master  has  no  right  to  undertake  that  the  cargo  shall  be  placed 
for  sale  in  the  hands  of  an  agent  of  the  person  from  whom  the 
money  is  borrowed,  and  thus  to  deprive  the  merchant  of  all  op- 
portunity of  redeeming  the  pledge  (i). 

Where  the  fireight  is  hypothecated,  the  bond  does  not  attach 


(a)  The  Royai  Arch,  Swabw  Adm. 
Rep.  269. 

(h)  King  Y,  Perry,  8  Salk.  23 ;  6  Yin. 
Ab.  Admiral  Law  (C),  pi.  2;  The 
Augusta,  1  Dods.  283 ;  Dobs<m  v.  Lyail, 
8  Jur.  969. 

(c)  The  North  Star,l  Lush.  A.  R. 45. 

(d)  The  Lochiel,  2  W.  Rob.  45  ;  The 
OemanU,  3  W.  Rob.  198;  The  Prince 
George,  4  Moo.  P.  C.  C.  21. 

(«)  The  Edmond,  I   Lush.  A.  R.  57. 
See»  in  the  judgment  in  this  case,  the 
comments  upon  The  OemanHf  ubi  supra. 
(/)  The  Royal  Arch,  ubi  supra, 
Or)  The  Reliance,  8  Hagg.  66,    See 


also  the  judgment  in  The  Mary  Ann,  4 
Notes  of  Cases,  381. 

(A)  See  the  judgment  of  Lord  Stowell 
in  The  Gratitudine,  3  Rob.  2^0.  The 
power  of  the  master  over  the  cargo  is 
the  result  of  the  necessity  of  the  case ; 
for,  in  the  ordinary  course  of  things,  he 
is  a  mere  stranger  to  the  cargo,  except 
for  the  purposes  of  safe  custody  and  con- 
veyance.  lb.  See  also  Story  on  Agency, 
8.  118. 

(f )  Johnson  ▼.  Greaves,  2  Taunt  344. 
In  this  case  the  cargo  was  pledged  by 
bills  of  lading;  there  was,  properly 
speaking,  no  hypothecation. 


438 


HTPOTnECATION  AND  SALE. 


upon  advances  of  freight  made  bona  fide,  under  a  stipulation  in 
the  charter-party,  before  the  time  when  the  bond  was  given  (k). 
As  a  bottomry  bond  is  altogether  void  if  executed  under  cir- 
cumstances not  warranting  the  hypothecation,  the  lender  must, 
at  his  peril,  ascertain  that  a  necessity  for  the  loan  exists,  that  is, 
that  without  an  advance  of  money  the  ship  cannot  proceed  (2), 
and  that  such  advance  cannot  be  obtained  on  personal  credit  (m). 
But  he  is  not  bound  to  inquire  into  the  expediency  of  the 
intended  repairs ;  unless  they  are  so  flagrantly  inexpedient  as  to 
raise  a  presumption  of  fraud  (n) ;  nor  is  he  bound  to  see  to  the 
proper  application  of  the  money  when  borrowed  (o). 


tion. 


Indemnity  to  In  raising  money  upon  bottomry  the  master  acts  exclusively 
on  hTpotheca'  *®  agent  of  the  shipowner,  altiiough  the  sum  requisite  for  the 
•  '    repairs  may  exceed  the  value  of  the  ship  when  repaired,  and  the 

master  may  be  therefore  obliged  to  hypothecate  the  cargo  as 
well  as  the  ship.  The  owner  of  the  cai^o  cannot  insist  on  the 
repairs  being  done,  for  tiie  shipowner  is  absolved  from  his  con- 
tract to  cany  if  prevented  by  the  perils  of  the  seas;  but,  on  tiie 
other  hand,  it  is  the  duty  of  the  master,  as  the  agent  of  the  ship- 
owner, to  repair  the  ship,  if  there  be  a  reasonable  prospect  of 
doing  so  at  an  expense  not  ruinous,  and  to  bring  home  the 
cargo  and  earn  the  freight  if  possible  (p).  The  shipowner, 
therefore,  is  bound  to  indemnify  the  owner  of  the  goods  against 
the  consequences  of  the  hypothecation.  ThuB,  where  the  master 
of  a  ship  damaged  by  sea  perils  hypothecated  the  ship,  freight, 
and  cargo  for  the  necessary  repairs,  and  on  her  return  to  this 
country  the  ship  and  freight  realized  less  than  the  sum  advanced, 
so  that  the  owner  of  a  portion  of  the  cargo  was  compelled  to 
contribute  towards  the  difference,  and  also  to  pay  his  propor- 
tion of  the  costs  of  a  suit  in  the  Coiul  of  Admiralty  instituted 
by  the  obligee  of  the  bond,  it  was  held  that  the  goods'  owner 
might  sue  the  owner  of  the  ship  on  an  implied  promise  to 


(k)  The  John.  3  W.  Rob.  170.  See 
further  88  to  the  nypothecatioD  of  freight, 
Th§  Jacob,  4  Rob.  245,  and  The  Dow- 
ihorpe,  2  W.  Rob.  78. 

( /)  See  the  judgement  of  Sir  J.  NichoU 
in  The  Orelia,  8  Uagg.  84;  Heathoru  v. 
Darling,  1  Moo.  P.  C.  C.  S, 

(«)  Soare$y,  Rahn,$  Moo.  P.  C.  C.  1. 

(n)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  nbUia,  1  W.  Rob.  10,  and 


the  judgment  in  Duncan  v.  Bentmn,  1 
Ex.  655. 

(o)  Searbcrougk  v.  Lyrmt,  Latch.  252 ; 
Noy,  95 ;  14  Yin.  Ah.  Hypothecation 
(  A.),  pi.  2 ;  and  the  judgment  of  Sir  W. 
Scott  in  The  Jane,  1  Dods.  465. 

(  p)  Duncan  ▼.  Benton,  1  Ex.  587 ;  8 
Ex.  644 ;  Beneon  v.  ChapmoM,  6  M.  &  G. 
792  ;  5  C.  B.  880  i  8  C.  B.  960. 
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indemnify  him  against  the  oonaequenoes  of  the  acts  of  the 
master(9). 

Billa  of  exchange,  drawn  by  the  master  on  the  owner  as  a  How  master 
aecuritjr  for  money  advanced  for  the  neceBsities  of  the  ship,  ^^  ^^  ^ 
cannot  be  treated  as  instruments  of  hypothecation,  although 
they  are  accompanied  by  a  verbal  agreement  that  the  ship  is  to 
be  liable  (r).  But  bilLs  of  exchange  may  be,  and  very  com- 
monly are,  given  as  collateral  securities;  and  this  does  not 
affect  the  validity  of  the  hypothecation  («).  The  Court  of 
Admiralty  will  not  deal  with  a  bond,  as  a  bottomry  bond, 
merely  because  it  was  held  to  amount  to  an  instrument  of  hypo- 
thecation in  the  country  in  which  it  was  given  (0. 

It  is  necessary  that,  at  the  time  when  the  goods  are  supplied, 
or  the  advances  made,  there  should  be  an  agreement  that  the 
amount  should  be  seciured  by  hypothecation  (ti).  If  the  ad- 
vances are  originally  made  on  personal  credit,  and  no  notice  is 
given  by  the  creditor  that  he  intends  to  take  a  bottomry  honi, 
a  bond  subsequently  given  to  secure  them  will  not  be  sup- 
ported (v).  If,  however,  a  portion  of  the  money  advanced  was 
lent  on  personal  credit,  and  the  residue  on  the  security  of  the 
bond,  the  Court  will  enforce  the  bojid  to  the  extent  of  the  latter 
sum  (tr). 

It  is  an  essential  part  of  the  contract  of  hypothecation  by 
the  master,  that  the  repayment  of  the  money  should  be  de- 
pendent upon  the  ship's  arrival  at  her  destination*  If  the  deed 
makes  the  loan  repayable  at  all  events,  the  contract  is  invalid 


(q)  Duncan  ▼•  Bmuon,  1  Ex.  587 ;  S 
Ex.  644.  It  was  held  in  this  case,  that 
a  plea  stating  that  the  bond  was  executed 
by  the  master  without  the  express  au- 
thority of  the  shipowner,  that  when  it 
was  executed  the  costs  of  the  repairs 
exceeded  the  value  of  the  ahip  and 
freight,  and  that  when  the  shipowner 
had  notice  of  the  act  of  the  master,  he 
had  not  ratified  it,  but  had  abandoned 
the  ship  and  freight,  afforded  no  answer 
to  the  action. 

(r)  BgparU  BalkeU,  8  Ves.  &  B.  135 » 
19  Ves.  474;  Tkt  Jugutta,  1  Dods. 
283. 

(<)  The  Jam4, 1  Dods.  466 1  Siainbamk 
▼.  Shepard,  18  C.  B.  418.  See  also  the 
judgment  in  The  Si.  CotherkUy  8  Hagg. 
253  ;  The  Bnumeipaiion,  1  W.  Rob.  129  ) 
and  the  judgments  in  The  Jriodne,  ib. 


421 ;  The  Lord  Cechrme,  8  Notes  of 
Cases,  180 ;  and  The  Bonaparte,  8  W. 
Eob.  806. 

(t)  The  JOas,  2  Hagg.  54  s  see  also 
Ridgway  ▼.  RaiberUt  4  Hare,  106.  The 
law  of  France  requires  that  the  master, 
before  he  hypothecates  the  ship  or  cargo, 
shall  obtain  the  authority  of  the  **'  Tri- 
bunal de  Commerce  "  if  in  France,  or  of 
the  French  consul  or  a  magistrate  if  in 
a  foreign  port.  Code  de  Comm.  Art. 
284.  By  the  English  law  there  is  no 
such  requirement 

(«)  Gorvv.  GanfiMT,  8M00.P.  CC. 
79 

(0)  See  the  judgment  in  7^  Angueia, 
1  Dods.  287 1  The  ITave,  15  Jur.  518 1 
The  GamntUiy  8  W.  Rob.  82. 

(«)  The  Juguiiat  M  supra. 
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as  an  hypothecatioii  (x).  But  as  these  instruments  are  the 
creatures  of  necessity  and  distress^  and  usually  contain  the 
language  of  commercial  men  and  not  of  lawyers^  they  receiye 
a  liberal  construction  (y).  It  is  not  therefore  necessary  that  the 
risk  should  be  mentioned  in  express  terms ;  it  is  sufficient  if  it 
can  be  fiurly  and  reasonably  inferred  from  the  whole  document 
that  it  was  the  intention  of  the  parties  to  make  the  repayment 
of  the  money  dependent  on  this  contingency  (z). 

The  loss  of  the  ship,  within  the  meaning  of  these  contracts, 
is  understood  to  be  her  actual  destruction,  or  absolute  loss  to  her 
owners.  K  she  still  exists,  although  in  such  a  state  of  damage 
aa  to  be  constructively  totofly  lort  within  the  meaning  of  a 
policy  of  insurance  (a),  or  if  she  is  captured,  and  afterwards 
re-taken  and  restored  (i),  she  is  not  lost  in  the  sense  attached  to 
that  word  in  the  contract  of  hypothecation. 

The  Court  of  Admiralty  will  support  a  bottomiy  bond  as  to 
part  of  the  debt  secured  by  it,  although  the  residue  may  consist 
of  a  debt  that  cannot  be  covered  by  such  a  security  (c). 


Interest  that 
may  be  re- 
aenrcd. 


Upon  a  bottomry  contract  the  lender  may  stipulate  to  receive 
any  amount  of  interest.  The  contract  was  never  liable  to  any 
objection  on  the  ground  of  usury,  for  the  principal  is  at  hazard 
during  the  voyage  {d). 


(x)  See  Stainbank  v.  Penning ^  1 1  C.  B. 
88.  The  owner  may  hypothecate  the 
ship  and  make  himself  personally  liable 
also  if  he  chooses.  See  the  judgment 
in  miti*  ▼.  Palmer,  7  C.  B.,  N.  S.  360. 
A  bottomry  bond  roay»  however,  be 
given  at  the  same  time  with  and  as  a 
collateral  security  for  bills  drawn  on  the 
owners  for  the  money  borrowed.  Stain- 
bank  v.  Shepard,  13  C.  B.  418.  See  also 
the  observations  in  the  judgment  in 
these  cases  upon  Samtnn  ▼.  Bragington, 
1  Ves.  sen.  443,  which  has  been  sup- 
posed to  be  inconsistent  with  this  rule. 
See  also  the  judgmenu  of  Lord  Stowell 
in  The  Nelton,  1  Hagg.  176,  and  in  The 
Mku,  2  Hagg.  52. 

(y)  See  the  judgment  of  Sir  C.  Ro- 
binson in  Tlte  Kennereley  Castle,  3  Hagg. 
7  ;  and  the  judgments  in  The  Alexander , 
1  Dods.  280,  and  7^  KthiUa,  1  W.  Rob. 

{%)  Sikiondt  V.  Hodgton,  3  B.  &  Ad. 
60;  6  Bing.  114;  The  Nelson,  1  Hurg. 
169;  see  also  the  judgment  in  The 
Enumcipation,  1  W.  Rob.  130.  In  The 
Bonal  Ode,  Swab.  Adm.  Rep.  269,  it 


was  held  that  the  omission  in  a  bond  to 
state  any  premium  for  maritime  risk, 
the  rate  of  interest  reserved  being  the 
ordinary  interest  only,  was  a  circum- 
stance of  suspicion,  but  did  not  invali- 
date the  bond. 

(a)  Thomson  ▼•  The  Royal  Erdtange 
Assurance  Companyt  1  M.  &  S.  30. 

(6)  Joyce  v.  Williamson,  3  Doug.  164. 

(e)  See  The  Augusta,  1  Dods.  283;  The 
Hero,  2  Dods.  139 ;  Smith  v.  Gould,  4 
Moo.  P.  C.  C.  21;   The  Heart  of  Oak, 

1  W.  Rob.  204;  Dohson  v.  LyaU,  8 
Myl.  &  Cr.  453,  note ;  2  PhilL  323, 
note. 

(d)  Sharpley  v.  Hurrell,  Cro.  Jac.  208 ; 
Soome  V.  Gleen,  Sid.  27 ;  2  Park  on  Ins. 
622 ;  and  the  judgment  in  The  Cognac, 

2  Hagg.  387.  See  also  now  the  2  &  3 
Vict.  c.  36,  continued  by  the  13  &  14 
Vict.  c.  66.  The  interest  reserved  by  a 
bottomry  bond  is  commonly  called  ma- 
rine  interest  In  the  Roman  law  the 
contract  was  called  foenus  nauticum,  or 
usura  maritima,  and  the  interest  pretium 
periculL  See  the  judgment  of  Lord 
Stowell  in  The  Atlas,  2  Hagg.  53. 


-     i— »»T-J--^- 
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A  bond  giyen  under  actual  duress  is  invalid,  but  a  voluntary  Bond  given 
contract  is  not  invalidated  by  reason  of  its  being  executed  by  ""  ^^  ^^^ 
the  master  whilst  under  arrest  («). 

Although  the  bottomry  bond  purports  to  assign  the  ship  to  Effect  of  the 
the  obligee,  it  does  not  transfer  the  property  in  her,  but  only  ®°'*''^*'^'' 
gives  the  bond  holder  a  claim  upon  the  ship  or  goods,  which 
can  be  enforced  by  process  of  law  (/)• 

The  contract  of  hypothecation,  being  a  mere  chose  in  action, 
is  not  assignable  at  law.  In  the  Court  of  Admiralty,  however, 
it  is  considered  to  be  assignable,  and  proceedings  may  be  taken 
on  it  against  the  ship  by  the  person  to  whom  it  is  trans- 
ferred  (g). 

The  hypothecation  of  the  ship  binds  the  shipowners  indi-  Remedies  on 
rectly,  but  it  does  not  render  them  liable  to  be  personally  sued,  tract. 
either  in  a  Court  of  common  law  or  in  the  Court  of  Admi- 
ralty (A).  The  remedy  of  the  creditor  is  either  against  the 
master  himself,  or  against  the  ship,  which  is  liable  into  whose- 
soever hands  she  may  come  (i).  The  master  cannot,  therefore, 
pledge  the  shipowner  to  the  lender  of  the  money  beyond  the 
value  of  the  ship  (J).  The  lender  of  money  upon  the  hypo- 
thecation of  goods  has  no  specific  remedy  at  law  against  the 
goods  themselves  (A). 

The  usual  and  most  beneficial  remedy  for  the  holder  of  a  bot-  Jurisdiction  of 
tomry  bond  is  a  proceeding  in  rem  in  the  Admiralty  Court  ^^;^^!^^' 
against  the  ship,  fireight,  or  cargo  (/).     This  Court  has  jurisdic- 


(e)  The  Heart  qf  Oak,  1  W.  Rob.  204 ; 
The  Oaunilet,  8  W.  Rob.  82. 

(/)  See  Johnson  v.  Shippen,  2  Ld. 
Raym.  982 ;  the  judgment  in  Stainbank 
V.  Penning,  11  C.  B.  88  ;  and  the  judg- 
ment of  Sir  W.  Scott  in  The  Tobago,  $ 
Rob.  222. 

(g)  See  the  judgment  of  Sir  W.  Scott 
in  The  Rebecca,  6  Rob.  104 ;  and  The 
Prince  rf  Saxe  Cobottrg,  3  Hagg.  887. 
According  to  the  French  law  the  con- 
tract (Vacie  de  prSt  a  la  groese)  may  be 
negotiated  by  indorsement  if  the  money 
was  made  payable  to  order,  but  the  in- 
dorser  is  not,  in  the  absence  of  any  ex- 

!>re8S  stipulation,  liable  to  his  indorsee 
or  more  than  the  principal  without  the 
maritime  interest.  See  Code  de  Comm. 
Art.  318,  314. 


(A)  See  Johnson  y.  Shippen,  1  Salk. 
85 ;  S,  C,  2  Ld.  Raym.  982 ;  and  the 
judgment  in  Benson  v.  Dtmoan,  3  Ex. 
666. 

(t)  See  the  Judgment  of  Powell,  J.» 
in  Trantor  t.  Watson,  6  Mod.  13. 

(j)  See  the  judgment  in  Benson  v. 
Duncan,  ubi  supra, 

(k)  See  2  Bl.  Comm.  457  (by  Cole- 
ridge)  ;  Busk  ▼.  Pearon,  4  East,  319 ;  the 
judgment  of  Lord  Mansfield  in  Glover  v. 
Black,  3  Burr.  1401 ;  and  The  Prince 
Regent,  cited  2  W.  Rob.  85. 

{1}  Johnson  v.  Shippen,  2  Ld.  Raym. 
982  ;  Bensen  ▼.  Jeffries,  I  16.  152 ;  King 
▼.  Perrv,  8  Salk.  23.  See  also  the  judg- 
ments in  The  GratUudine,  3  Rob.  255 ; 
The  Rhadamanthe,  1  Dods.  203  ;  and  The 
Atlas,  2  Hagg.  52  ;  The  Lord  Codurane, 
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tion  to  enforce  a  bottomry  contract  given  in  the  coune  of  a 
vojage,  althongli  it  ia  under  seal,  and  whether  it  was  executed 
on  land  or  at  sea  («).  And  it  wouH  aeem  that  its  jurbdiotion 
over  the  contract  exists  not  only  where  a  bond  has  been  actually 
executed,  but  also  where  an  agreement  only  for  a  bond  has  been 
entered  into  (n).  The  Court  of  Admiralty  has  no  jurisdiction 
where  the  ship  has  been  hypothecated  in  this  country  before 
the  voyage  begins  (o)«  In  causes  of  bottomry  it  may  decide  all 
questions  as  to  the  title  or  ownership  of  the  ship,  or  as  to  her 
proceeds  (p). 

Therefore,  to  an  action  for  freight,  a  plea  alibiing  that  a 
certain  sum  of  money  had  been  borrowed  on  a  bottomry  bond, 
that  the  amount  had  not  been  paid,  and  that  thereupon,  after 
the  commencement  of  the  action,  proceedings  had  been  insti- 
tuted in  the  Court  of  Admiralty  for  the  recovery  of  it,  and 
that  the  defendants  had,  in  pursuance  of  a  monition  issued  out 
of  that  Court,  paid  the  fireight  into  the  registry  of  that  Court, 
was  held  to  be  a  good  answer,  although  the  amount  of  the 
freight  exceeded  what  was  due  on  the  bottomry  bond  (q). 

The  holder  of  a  bond  is,  in  this  Court,  entitled  to  priority 
over  all  the  other  creditors,  except  claimants  for  wages  or  sal- 
vage (r).     In  a  recent  case  in  die  Privy  Council,  in  which,  after 


1  W.  Rob.  312;  and  the  judg^nent  in 
The  Trident,  ib,  S5,  The  Admiralty  ju- 
risdiction is  founded  upon  the  same 
principles,  whether  the  ship  or  the  cargo 
be  hypothecated.  The  cargo  ex  Sultan, 
Swab.  A.  R.  610.  Jurisdiction  over 
claims  in  respect  of  bottomry  and  re- 
spondentia bonds  is  given  to  the  Colo- 
nial Vice- Admiralty  Courts  by  the 
Vice- Admiralty  Courts  Act,  1868  (26 
Vict  c.  24),  s.  10. 

(m)  Meretone  v.  Gibbont,  8  T.  R.  267 ; 
King  V.  Perry f  S  Salk.  23.  See  also  the 
judgment  of  Sir  W.  Scott,  in  The  Ora- 
titttdine,  8  Rob.  259. 

(a)  See  the  judgment  of  Dr.  Lash- 
ington  in  The  Aline,  1  W.  Rob.  122.  It 
has  been  doubted  whether  the  Court  of 
Admiralty  has  jurisdiction  where  the 
bond  is  absolute,  and  not  defeasible  by 
the  loss  of  the  ship ;  such  an  instru- 
ment not  being  strictly  a  bottomry  bond. 
See  the  judgment  oc  Lord  Stowell  in 
The  Atlat,  2  Hagg.  6% 

(o)  The  Royai  Arch,  Swab.  A.  R.  269 ; 
see  also  per  Holt,  C.  J.,  in  Johneon  ▼. 
Shippen,  2  Ld.  Raym.  988 ;  Ladbroke  v. 
Criekitt,  2  T.  R.  649  ;  The  Jenny,  2  W. 


Rob.  6 ;  and  the  Judgment  in  The  Aline, 
1  W.  Rob.  121. 

{p)  3  &  4  Vict  c.  65,  s.  4.  See  also 
the  Admiralty  Court  Act,  1861  (24  Vict 
c.  10),  extending  and  defining  the  ju- 
risdiction of  the  Court  of  Admuralty. 

iq)  Place  V.  Potte,  8  Ex.  705 }  10  Ex. 
870 ;  5  H.  of  L.  Cases,  883 ;  see  also 
In  re  Place,  8  Ex.  704,  where  the  Court 
of  Exchequer  refused,  in  the  earlier 
stage  of  this  case,  to  grant  a  writ  of  pro- 
hibition to  the  Admiralty  Court 

(  r)  See  the  judgment  of  Sir  J.  NichoU 
in  The  Hertey,  8  Hagg.  407 ;  The  WiU 
Ham  F.  St^ord,  I  Lush.  A.R.  71.  The 
precedence  of  seamen's  wages  exists 
whether  they  have  been  earned  before 
or  after  the  esecution  of  the  bond.  The 
Uni«n,  1  Lush.  A.  R.  12&  Where  a 
master  has  bound  himself  by  the  bond, 
he  cannot  claim  precedence  for  his 
wages.  The  Jonathan  Goodhue,  Swab. 
A.  R.  524.  It  is  otherwise,  however, 
where  he  has  incuired  no  such  personal 
obligation.  The  Salada^  1  Lush.  A.  R. 
578.  The  priority  of  a  bottomry  bond 
over  other  creditors  exists,  in  onlinary 
cases,  only  during  the  voyage  for  which 
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the  hypothecfttdon  of  a  homeward  cargo  at  a  foreign  port,  it  was 
found  that  in  order  to  make  the  cargo  avaihible  either  for  the  bond 
holders,  or  the  owner,  it  was  essential  to  carry  it  on,  and  accord- 
ingly it  was  transhipped  and  brought  forward,  it  was  held  that 
the  freight  incurred  by  so  doing,  and  also  a  claim  for  general 
average  arising  on  the  homeward  voyage,  were  in  the  nature  of 
salvage  services,  and  were  consequently  entitled  to  priority  over 
the  claims  of  the  bond  holders  {$). 

Where  there  are  several  bond  holders  they  are  inter  se,  in  the 
absence  of  q>ecial  circumstances,  entitled  to  priority  in  an  in- 
verse order,  the  last  being  paid  first,  as  the  last  necessary  loan 
saves  the  ship,  and  renders  the  other  securities  available  (t). 

The  charterer  may  deduct  from  the  fireight  which  is  payable 
to  the  holder  of  a  bottomry  bond  a  premium  paid  for  the  insur- 
ance of  a  part  of  the  freight  which  was  advanced  before  the 
bond  was  granted  (tt). 

As  a  general  rule,  the  Court  gives  costs  to  the  bond  holder 
establishing  his  right ;  but  this  rule  is  not  inflexible,  and  will  be 
varied  to  meet  the  justice  of  the  case  (o). 

Where  a  vessel  had  been  seized  by  Admiralty  process,  the 
master,  who  was  also  the  owner,  having  executed  in  England  an 
instrument  under  seal,  purporting  to  be  a  bottomry  security, 
and  a  decree  had  been  made  in  the  Admiralty  Court  for  her 
sale,  and  between  the  seizure  and  decree  a  writ  of  ^.  fa.  was 
issued  against  the  owner  at  the  suit  of  another  creditor,  it  was 
.held  that  the  sheriff  could  not  take  the  vessel  out  of  the 
possession  of  the  Admiralty  officer,  or  maintain  trover  against 
him(x). 


it  was  executed,  and  the  bolder  should 
enforce  it  within  a  reasonable  time  after 
the  ship  has  arrived.  If  he  fails  to  do 
this  and  enters  into  an  agp'eement  to 
postpone  the  payment  until  the  com- 
pletion of  another  voyage,  his  security 
under  the  bond  and  his  right  of  pro- 
ceeding in  the  Court  of  Admiralty 
cease.  Tke  Royal  Arcky  Swab.  A.  R. 
269. 

(«)  CUmry  v.  M*Andrtw,  11  W.  R. 
495. 

(0  Tke  Betmyt  I  Dods.  289;  The 
Sydney  Cove,  2  ib»  1  {  the  judgments  in 
The  Exeter,  1  Rob.  177;  and  in  The 
Rhadamanthe,  1  Dods.  204;  and  The 
PHeeUla,  Swab.  A.  R.  1.  The  rule  of 
the  French  law  is  similar.  The  loans 
on  the  last  voyage  of  the  ship  are  pre- 


ferred to  those  made  on  a  former  voyage, 
even  although  the  later  loans  are  ex- 
pressed to  be  in  continuation  of  the 
former.  Money  borrowed  during  the 
voyaM  is  payable  before  money  bor- 
rowed before  the  ship  sailed ;  and  in  the 
case  of  several  loans  during  the  same 
voyage,  the  last  has  priority.  See  the 
Code  de  Comm.  Art.  32S. 

(«)  The  Catherine,  Swab.  A.  R.  263. 

(v)  The  GauntUt.  8  W.  Rob.  167. 

(x)  Ladhroke  v.  Criekett,  2  T.  R.  649. 
The  Court  of  Common  Law  refused 
also  to  enter  into  the  question  whether 
the  Admiralty  had  anv  jurisdiction  on 
such  a  bond,  there  being  a  sentence  of 
that  Court  in  foro*  and  not  appealed 
against. 
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Of  Court  of 
Chancery. 


Where  a  veBsel  has  been  arrested  in  a  cause  of  bottomry,  and 
is  in  the  custody  of  the  Admiralty  Court,  no  distress  can  be 
levied  on  her  for  a  seaman's  wages,  under  the  summary  powers 
given  by  s.  523  of  the  Merchant  Shipping  Act,  1854  (y). 

The  Court  of  Chancery  has  jurisdiction  to  give  relief  upon 
bottomry  bonds ;  and  where  there  has  been  fraud  {z),  or  where 
enquiries  arise  on  the  contract,  or  equities  attach  to  it  which 
cannot  be  satis&ctorily  dealt  with  by  the  Court  of  Admi- 
ralty (a),  it  will  restrain  proceedings  upon  the  bond  in  that 
Court* 


Sale. 

When  master 
may  sell  ship. 


The  principles  which  govern  the  right  of  the  master  to  sell 
the  ship  are  similar  to  those  which  have  been  mentioned  as 
justifying  an  hypothecation;  the  two  most  important  points  to 
inquire  into  in  each  particular  case  are,  whether  the  course  pur- 
sued was  absolutely  necessary,  and  whether  the  master  acted 
with  bona  fides  in  the  transaction.  In  some  of  the  earlier  cases 
the  right  of  the  master  to  sell  under  any  circumstances  is  de- 
nied (i) ;  but  it  is  now  clearly  settled  that  if  the  termination  of 
the  voyage  is  hopeless,  and  no  prospect  remains  of  bringing  the 
vessel  home,  and  nothing  better  can  be  done  for  his  employers, 
the  master  may  sell  the  ship  for  the  benefit  of  all  concerned  (c). 
Where,  indeed,  the  ship  retains  the  character  of  a  ship,  and  is 
capable  of  being  used  as  such,  with  or  without  repairs,  a  sale  is 
viewed  by  the  Courts  with  suspicion  {d) ;  but  if  she  is  totally 
wrecked,  or  has  received  an  irreparable  injury  in  a  foreign 
country,  or  at  a  place  where  there  is  no  correspondent  of  the 
owner,  and  no  money  can  be  raised  by  hypothecation,  it  is  not 
only  the  right  but  the  duty  of  the  master  to  sell  («). 


(^)  7%«  fre«/morf (afuf,  2  W.  Rob.  394. 
This  was  a  decision  upon  s.  15  of  the  7 
&  8  Vict.  c.  112. 

(s)  Olascott  V.  Lang,  8  Sim.  358 ;  8 
My].  &  Cr.  451  ;  2  Phill  810  ;  Dobson 
V.  Lyall,  8  Myl.  &  Cr.  458,  note;  2 
Philf.  823,  note. 

(a)  Duncan  y.  M'CalmoHt,  3  BeaT.  409. 

(5)  Tremenhere  ▼.  Tretrilian,  1  Sid. 
458  ;  Johnson  v.  Shippen,  2  Lord  Raym. 
982  ;  Reid  ▼.  Darby,  10  East,  148  ;  but 
see  Jenk.  Cent  p.  165. 

(c)  See  the  judgment  in  Hunter  y. 
Parker,  7  M.  &  W.  342  ;  and  the  judg- 
ments of  Lord  Stowell  in  The  Fanny  and 


Elmira,  Edw.  118,  and  of  Lord  Gifford, 
C.  J.,  in  Robertson  v.  Clarke^  1  Bing. 
445. 

(d)  See  the  judgment  in  Ireland  y. 
Thomson,  4  C.  B.  168 :  see  also  Hu 
Fanny  and  Elmira,  Edw.  117  ;  Read  y. 
Bonham,  3  B.  &  B.  147  ;  Somes 'R.Sugrue, 
4  C.  &  P.  276;  7:^  Bonita,  and  The 
Charlotte,  1  Lush.  A.  R.  252  ;  and  the 
cases  cited  ante,  pp.  404,  405. 

(e)  See  the  judgments  in  The  Fanny 
and  Elmira,  «M  supra,  and  Ireland  y. 
Thomson,  4  C.  B.  149  ;  Hayman  y.  Mot- 
ion, 5  Esp.  65 ;  Robertson  v,  Clarke,  I 
Bing.  445 ;  Hunter  y.  Parker,  7  M.  fi:  W. 
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Where  the  master  is  justified  in  selling,  the  sale  is  valid 
against  the  owner,  although  it  be  without  his  express  autho- 
rity (/).  The  master  may  receive  the  proceeds  of  the  sale 
himself,  or  he  may,  acting  bond  jide^  order  them  to  be  paid  to 
the  owner's  credit  to  a  third  person  (g).  If  the  sale  is  not  jus- 
tifiable no  title  to  the  ship  passes,  under  ordinary  circumstances, 
to  the  vendee ;  nor  will  his  claim  be,  necessarily,  strengthened 
by  the  fact  of  a  foreign  Court  of  Admiralty  having  decreed  the 
sale  upon  the  petition  of  the  master  (A).  Where,  however,  a  Effect  of  sale 
foreign  Court  of  competent  jurisdiction  directs  the  sale  of  the  ^^l^  TJ^jf  ^^ 
ship  and  cargo  imder  circumstances  which,  by  the  lex  lociy  confer 
a  title  upon  an  innocent  purchaser,  and  pass  the  property,  this 
sale  will  be  upheld  by  our  Courts,  although  no  such  necessity 
as  is  required  by  our  law  existed  to  justify  the  master  in  sell* 
ing(t).  Where  an  English  ship  was  sold  in  France  under  a 
claim  for  necessaries  by  a  tribunal  having  jurisdiction  and  pro- 
ceeding  in  reniy  it  was  held  by  the  Court  of  Exchequer  Chamber 
that  the  sale  passed  the  property  in  the  ship,  although  the  judg- 
ment of  the  French  Court  was  founded  upon  an  incorrect  view 
of  the  English  law  (A). 

Where  the  owner,  with  a  knowledge  of  the  &cts,  received  the 
proceeds  of  the  sale,  it  was  held  that  this  was  a  ratification,  on 
his  part,  of  the  act  of  the  master,  and  that  he  could  not  after- 
wards recover  back  the  ship  from  the  vendee  (/).  Indeed, 
wherever  there  has  been  an  acquiescence  by  the  owner  in  the 
sale,  however  unauthorized  it  may  have  been  originally,  it  will  be 
deemed  to  be  ratified  (m).     Mere  expressions  of  approval,  how- 


822 ;  Idle  ▼.  The  Royal  Exchange  Asiur- 
anee  Company,  STaunc  7&5;  Cambridge 
▼.  Anderton,  2  B.  &  C.  691  ;  Lapraik  v. 
Burrows,  18  Moore,  I^.  C.  C.  182 ;  The 
Margaret  Mitchell,  Swab.  A.  R.  882,  and 
the  cases  cited  ante,  p.  4f06.  See  also 
Pritchard'8  Admiralty  Digest,  tit 
Owner. 

(/)  The  Qlatgow,  Swab.  A.  R.  145. 

ig)  Ireland  v.  Thomeon,  4  C.  B.  149. 

(h)  Ante,  p.  21. 

(t)  Cammell  ▼.  Sewell,  8  H.  &  N.617 ; 
5.  C,  in  Cam.  Scacc,  5  H.  &  N.  728. 
In  The  EUza  Comieh,  1  EccL  &  Ad.  R. 
36,  it  was  considered,  that  the  validity 
of  the  sale  abroad  depended  more  upon 
the  rules  of  the  maritime  law  than  upon 
the  regulations  of  the  lex  loci,  or  of  the 
English  municipal  law ;  but  this  view 
was  disapproved  of  in  the  Exchequer 


Chamber  in  Cammell  v.  Sewell,  uM 
eupra, 

{k)  Imrie  v.  Castrique,  8  C.  B.,  N.  S. 
405.  The  Court  of  Common  Pleas  had 
been  of  opinion  in  this  case  that  the 
proceedings  of  the  French  Court  were 
in  personam.  See  &  C,  8  C.  B..  N.  S.  1. 

(/)  Hunter  v.  Parker,  7  M.  &  W.  822. 

(m)  Lapraik  v.  Burrows,  ubi  supra* 
The  Judicial  Committee,  in  giving 
judgment  in  this  case,  said,  <*In  afi 
these  cases  we  think  it  is  the  duty 
of  the  individual  who  has  been  di- 
vested of  his  property  by  means  of 
the  act  of  his  own  roaster,  and  who  dis- 
approves of  that  act,  and  considers  his 
property  to  have  been  sacrificed,  to  act 
with  the  greatest  possible  promptitude 
in  demanding  that  justice  should  be 
done  to  him  (and  for  very  plain  and 
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ever^  or  eren  the  acceptance  of  the  purchase-moiiey,  will  not 
operate  aa  a  ratification  if  the  owner  i&  at  the  time  ignorant  of 
the  real  &cts  relating  to  the  sale  (»)« 

It  may  be  here  observed,  that  the  sale  of  a  damaged  ship  by 
the  master,  although  made  bond  fide,  will  not,  as  against  the 
uiderwriter,  convert  a  partial  loss  into  a  total  loss,  if  the  master 
could,  by  means  within  his  reach,  have  preserved  to  her  the 
character  of  a  ship  (o). 


Wben  niMter  The  master  may,  in  cases  of  absolute  necessity,  that  is  to  say, 
may  sell  ctfga  ^jj^j^^  there  is  a  total  inability  to  carry  the  goods  to  their  desti- 
nation, sell  a  part  or  even  the  whole  of  the  cargo ;  and  such  a 
sale  transfers  the  property,  and  binds  the  owner  of  the  goods  (  p). 
If,  however,  no  such  necessity  exists,  a  sale  by  the  master  is 
wrongful,  and  the  purchaser  acquires  no  title  under  it  unless  it 
be  made  in  market  overt  {q).  The  shipowner  is  also  liable  in 
such  case  in  an  action  on  the  case,  at  the  suit  of  the  goods' 


obTiouB  reasons),  because  the  greatest 
injustice  might  be  done  to  the  pur- 
chasers of  vessels  so  circumstanced,  un- 
less means  of  enforcing  the  rights  of 
the  original  owner  are  taken  at  an  early 

period .     Now,   it  is  very 

true  that  delay  may  not  destroy  the 
right  of  a  party  to  institute  a  suit ;  but 
when  unnecessary  delay  arises,  and 
when  injury  to  others  may  result  flrom 
that  delay,  that  delay  may  import  ac- 
quiescence in  the  sale.*' 

(fi)  Tht  BouUq  and  7^  Charlotte, 
1  Lush.  A.  R.  252. 

(o)  Gmrdner  ¥.  Sahador,  I  M.  &  R. 
116. 

(  p)  See  the  judgments  of  Lord  Sto- 
well  in  Tk§  Gra/i/aufim,  8  Rob.  259, 
and  of  Bayley,  J.,  in  Freeman  v.  The 
East  India  Company,  5  B.  ft  A.  621 ; 
the  judgement  in  Flierheem  ▼.  Chapman^ 
18  M.  &  W.  289 ;  Underwood  v.  Robert^ 
eon,  4  Camp.  188,  andGsuMmy.ifeaMini, 

1  Bing.  248.    In  Van  Omeron  v.  Dotoiek, 

2  Camp.  42,  the  right  to  sell  the  whole 
of  the  cargo  was  denied.  The  right  of 
the  master  to  sell  the  cargo  was  much 
considered  in  TVoason  v.  Dent,  8  Moo. 
P.  C.  C.  419.  Sir  John  Patteson  there 
points  out  the  difference  between  the 
sale  of  a  ship  and  of  her  cargo.  '*  It  is 
a  grave  question,'*  he  says,  *' whether 
the  master  can  in  any  case  be  justified 
in  selling  the  cargo  because  the  goods 
would  be  more  damaged  in  the  course 


of  conveying  them  from  the  place  where 
he  repairs  his  ship  to  the  place  of  ulti* 
mate  destination*  than  they  have  been 
already  at  the  time  he  comes  there. 
They  may  be  damaged  10  per  cent  at 
the  place  where  he  is  obliged  to  put  in, 
in  order  to  repair  his  vessel,  and  it  may 
be  that  they  will  be  damaged  20  per 
cent  by  the  time  they  arrive  at  the 

{>lace  of  destination,  but  it  does  not  fol- 
ow  that  he  is  at  liberty  to  sell  them  on 
that  account.  If  they  are  in  such  a 
state  that  be  cannot  convey  them  in  the 
shape  of  merchantable  goods  to  the 
place  of  their  destination,  and  they 
would  utterly  perish  when  they  arrived 
at  their  place  of  destination,  that  is 
quite  another  consideration."  In  Cam^ 
men  V.  Sewell,  3  H.  &  N.  617  (A  C,  in 
Cam.  Scaoc.,  8  H.  8c  N.  728),  the  Court 
of  Exchequer  laid  down  the  rule  as  to 
the  right  of  the  master  to  sell  the  cargo, 
in  the  following  terms:-*"  A  master  is 
an  agent  to  carry  and  convey,  not  to 
sell,  and  it  is  only  in  cases  of  absolute 
necessirv  that  he  can  sell,  either  by  the 
law  of  England  or  by  the  general  mari- 
time law." 

(q)  Freeman  v.  The  Eatt  India  Com- 
pany^ ubi  ewpra ;  Morris  v.  Robinson,  8 
B.  &  C.  196.  Even  if  the  sale  is  in 
market  overt  the  purchaser  acquires  no 
title  if  he  has  notice  of  the  circum- 
stances  under  which  it  takes  place.  See 
Freeman  v.  The  Bast  India  Company, 
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owner  (r).  And  where  the  master  sells  without  being  justified 
in  so  doings  but  is  acting  at  the  time  within  the  general  scope 
of  his  authority  as  master^  both  the  shipowner  and  the  master 
are  liable  in  trover  for  the  goods,  notwithstanding  the  latter 
may  have  acted  with  perfect  bona  fides  {s).  It  was  held  under 
one  of  the  earlier  statutes,  which  is  now  repealed,  that  the 
owners  were  not  liable,  where  the  sale  was  improper,  beyond  the 
value  of  the  ship  and  freight,  although  the  sale  complained  of 
had  been  made  by  one  of  them  who  was  master  as  well  as  part 
owner  {t).  The  effect  of  a  sale  by  the  master  acting  under  the 
directions  of  a  foreign  Court,  and  conducted  so  as  to  pass  the 
property  by  the  lex  lociy  although  no  necessity  for  the  sale  exists 
according  to  the  law  of  England,  has  been  already  mentioned  (u). 


If  the  master  necessarily  sells  the  goods  at  an  intermediate  Indemnity  to 
port  for  repairs,  and  the  ship  afterwards  arrives  at  her  destina-  on  mIc^  ^"^^^ 
tion,  the  shipper  may,  at  hi^  option,  claim  from  the  shipowner 
either  the  price  for  which  the  goods  actually  sold  (9),  or  the 
amount  for  which  they  would  have  sold  at  the  port  of  dis- 
charge («?).  If,  however,  the  ship  is  lost  on  her  voyage  home, 
the  shipper  cannot  claim  the  amount  for  which  his  goods  would 
have  sold  if  the  ship  had  arrived  (x).  Whether,  in  this  case,  he 
is  entitled  to  the  price  for  which  they  actually  sold  has  never 
been  determined  in  our  Courts  (y). 


(r)  Qmnam  w.  Mtabmm,  I  Bing.243; 
Wiism  V.  MilUar,  2  Stark.  1. 

(«)  Evihank  ?.  Nutting,  7  C.  B.  797. 

(i)  Wilson  Y,  Dickton,  2  B.  &  A.  2. 
This  was  a  decision  on  the  58  Geo.  3,  c 
159.  See  on/e,  p.  49.  Where  the  sale 
is  neeeuary  the  statutes  do  not  apply i 
see  jitkhuon  y.  Stephens,  7  Ex.  567. 

(«)  Ante,  p,  445. 

(v)  Bichttrdstm  ▼.  Nonrse,  3  B.  &  A. 
237;  Campbett  w. Thompson,  1  Stark.  490; 
The  Salaeia,  1  Luab.  A.  R.  578, 


(vf)  Alert  V.  ToMn,  Abbott  on  Ship. 
(10th  edit.)  279;  Hallett  ▼.  mgram,  19 
L  J.,  C.  P.  281. 
(«)  Atkinson  v.  Stephens,  nbi  supra, 
(y)  Lord  Teoterden  was  of  opinion 
that  under  these  cireumstances  the 
owner  of  the  goods  could  make  no  claim, 
since  he  ought  not  to  be  in  a  better  po- 
sition than  if  the  goods  had  not  been 
sold.  See  Abbott  on  Ship.  (10th  edit.) 
279,  and  the  foreign  au&orities  cited 
there. 
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General 

REOULAL10N8 
AS  TO  NAVI- 
GATION  AND 
LIGHTS  FOR 
THE  PURPOSE 
OF  PREVENT- 
ING  COLLI* 
8IOM8. 


Numerous  regulations  have^  from  time  to  time,  been  established 
by  statute,  rule,  or  general  usage,  for  the  purpose  of  preventing 
collisions  at  sea.  It  is  the  duty  of  all  masters  and  crews  care- 
fully to  observe  these  rules ;  and  if  a  collision  takes  place,  and 
the  master  or  crew  of  either  vessel  has  neglected  to  obey  them> 
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the  owners  and  master  of  that  vessel  will  usually  be  liable  for 
the  damage  which  happens  (a). 

The  Merchant  Shipping  Act,  1854,  provides,  by  sect  328, 
that  in  every  case  of  collision,  in  which  it  is  practicable  so  to 
do,  the  master  must,  immediately  after  the  occurrence,  cause  a 
statement  of  it,  and  of  the  circumstances  imder  which  it  oc- 
curred, to  be  entered  in  the  official  log-book,  which  entry  is  to 
be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the 
crew,  subject  to  a  penalty  not  exceeding  20/. 

It  is  an  acknowledged  rule  of  sailing,  and  one  which,  although  General  rules 
originally  suggested  by  convenience  only,  has  been  often  recog-  ^  "** 
nized  by  Courts  of  law,  that  if  a  vessel  is  going  close  hauled  to 
the  wind,  and  another,  meeting  her,  is  going  free,  the  latter  must 
go  to  leeward;  for  otherwise  the  vessel  going  to  windward 
would  lose  her  position  (b).  On  the  same  principle,  vessels 
haying  the  .mid  &ir  must  give  way  to  those  saUing  by  or  against 
the  wind  (c).  It  is  also  a  rule,  that  when  both  ships  are  going 
by  the  wind,  the  vessel  on  the  starboard  tack  must  keep  her 
wind,  and  the  one  on  the  larboard  tack  bear  up,  thereby  passing 
each  other  on  the  larboard  hand;  and  that  when  both  vessels 
have  the  wind  large  or  a-beam,  and  meet,  they  must  pass  each 
other  in  the  same  way  on  the  larboard  hand  (d).  For  a  vessel 
on  her  port  tack  is  bound  to  give  way  to  a  vessel  on  her  star- 
board tack,  and  if  there  is  any  danger  of  collision  to  port  her 
helm  and  go  to  leeward  of  the  other  ship,  which  should  keep 
her  course  (e).  And  a  vessel  in  motion  is  bound  to  steer  clear, 
if  possible,  of  a  vessel  at  her  moorings,  whether  properly  or 
improperly  anchored  (/). 

The  sailing  rules  mentioned  above  do  not  relate  to  steamers.  Trinity  Home 
Regulations  of  a  similar  kind  have,  however,  been  made  from  Jte^^i!** 
time  to  time  for  the  guidance  of  steam  vessels.    Thus,  an  order 


(a)  See  the  cases  cited  below  and 
8.  29  of  the  M.  8.  A.  Amendment  Act, 
1862. 

(b)  Handaytyde  v.  WilMon,  8  C.  &  P. 
528 ;  Vennall  v.  Gamert  1  C.  &  M.  21 ; 
SilU  y.  Brown^  9  C.  &  P.  601 ;  The 
DunifrUt,  Swab.  A.  R.  125 ;  The  Saxonia, 
The  Eclipie,  1  Lush.  A.  R.  410. 

(e)  Jameson  v.  Drinkaldy  12  Moo.  P. 
C.  C.  148 ;  WiUiamt  v.  Outeh,  14  Moa 
P.  C.  C.  202. 

M.P. 


(d)  See  as  to  the  application  of  this 
rule,  The  Jupiter,  8  Hagg.  820.  It  does 
not  apply  if  the  heads  of  the  vessels  are 
not  in  opposite,  but  only  in  different 
directions.  The  London  Packet,  2  Notes 
of  Cases,  501. 

(«)  Zugastiv.  Lamer,  12  Moo.  P.  C.  C. 
881. 

(/)  Seethe  judgment  in  TTie  CHrolamo^ 
8  Hagg.  178 ;  The  Bataoier,  4  Notes  of 
Cases,  846. 

O  O 
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of  the  Trinity  House  which  was  issaed  on  the  30th  October, 
1840,  after  stating  that  steam  vessels  might  be  considered  as 
vessels  navigating  with  a  fair  wind,  directed  that  when  steam 
vessels  were  on  different  courses,  and  must  unavoidably  or  ne- 
cessarily cross  80  near  to  each  other  that,  by  continuing  their 
respective  courses,  there  would  be  a  risk  of  collision,  each  vessel 
should  put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard 
side  of  each  other ;  and  that  a  steam  vessel  passing  another  in 
a  narrow  channel  should  always  leave  the  vessel  she  was  passing 
on  the  larboard  hand  (y ). 


General  rules 
u  to  lighta. 


Statutory 

PROyiBIOMS 
FOR  THE  PUR- 
POIB  OP  PRE- 
YENTIMG  COL- 
LISIONS. 


Another  important  means  of  preventing  collisions  between 
vessels  is  the  exhibitinc^  of  proper  lights  at  niffht. 

haepe.,d«.%  of  Ij  ZZy  4-]«iJi.  i.  ^^j  U» 
duty  of  vessels  to  exhibit  a  light  when  either  moving  or  sta- 
tionary at  night  in  any  place  in  which  it  is  probable  that  other 
vessels  may  pass.  Where,  therefore,  a  ship  lying  at  anchor  at 
night  in  a  track  which  was  much  frequented,  showed  no  lights, 
and  was  run  into  and  injured  by  another  vessel,  it  was  held 
that,  by  reason  of  this  negligence,  the  owners  could  not  recover 
for  the  injuries  done  to  her  (A). 

These  general  rules  as  to  sailing  and  lights  were  practically 
superseded  by  iiie  Merchant  Shipping  Act,  1854. 

By  sects.  296  and  297  of  this  act,  fuller  regulations  with 
reference  to  the  navigation  of  sailing  ships  and  steamers  were 
laid  down ;  and  by  sect.  295,  the  Commissioners  of  the  Admi- 
ralty were  empowered  from  time  to  time  to  make  regulations 
requiring  the  exhibition  of  lights  and  the  use  of  fog  signals  by 
any  classes  of  ships  (whether  steam  or  sailing  ships)  within  such 
places,  and  under  such  circumstances,  as  they  might  think  fit. 

The  power  thus  given  to  the  Commissioners  of  the  Admiralty 
was  exercised  by  an  order  dated  the  24th  February,  1858  (i). 


(g)  See  as  to  the  construction  of  this 
order  the  jadgment  of  Dr.  Lushington 
in  The  Fnendt,  1  W.  Rob.  484.  The 
Court  of  Admiralty  appears  to  have 
considered  that  the  custom  of  particular 
rivers  interfering  with  this  rule  was 
superseded  by  it,  ib, ;  and  The  Duke  qf 
Sussex,  1  W.  Rob.  275  ;  see  also  The 
Unity,  Swab.  A.  R.  101.  In  The  Ge- 
neral Steam  Navigation  Company  v.  Ton* 
kirn,  4  Moo.  P.  C.  C.  814,  and  The  Hope, 


1  W.  Rob.  167,  it  was  held,  that  the 
rules  mentioned  above  were  not  to  be 
pertinaciously  adhered  to  where  such  a 
course  would  lead  to  a  eoUisioo  instead 
of  preventing  one. 

(h)  The  Victoria,  8  W.  Rob.  49. 

(i)  This  order,  which  is  now  repealed, 
will  be  found  in  the  2nd  edition  of  this 
work,  p.  402,  and  in  Swab.  A.  R. 
App.  p.  vL  See  also  a  notice  of  the 
Admiralty,  dated  26th  October,  185S, 
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By  8ec3t.  25  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  however,  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  as  to  navigation,  lights  and  signals  were  repealed ; 
and  it  was  provided  that  certain  new  regulations  on  this  subject 
which  were  contained  in  the  schedule  of  the  first-mentioned  act, 
or  any  regulations  which  might  be  substituted  for  them  by  Order 
in  Council,  should  come  into  force  on  the  1st  June,  1863  (J)* 

After  the  passing  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  a  set  of  regulations  as  to  lights,  signals  and 
navigation,  differing  slightly  firom  the  rules  contained  in  its 
schedule,  was  issued  imder  an  Order  in  Council,  dated  the  9th 
January,  1 863  ;  and  these  rules  are  now  in  force  (A). 

The  copy  of  these  regulations,  published  by  the  Board  of 
Trade  on  the  17th  September,  1863,  is  in  the  following  terms : — 

Notice. 

(1.)  By  virtue  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  and  of  an  Order  in  Council,  dated  9th 
January,  1863,  the  following  regulations  containing 
certain  verbal  amendments,  are  substituted  for  the  regu- 
lations contained  in  the  schedule  to  the  act. 

(2.)  The  following  regulations  came  into  operation  on  the 
1st  June,  1863. 

(3.)  The  following  regulations  apply  to  all  ships,  whatever 
their  nationaUty,  within  the  limits  of  British  jurisdiction ; 
and  to  British  and  French  ships,  whether  within  British 
jurisdiction  or  not. 

(4.)  They  also  apply  to  ships  belonging  to  the  following 
countries  and  places,  whether  within  British  jurisdiction 
or  not;  (here  follows  a  list  of  countries  and  places  (/}  ). 
The  governments  of  the  countries  and  places  named 
above  have  already  notified  their  acquiescence.  Other 
governments  are  expected  to  follow. 


exempting  open  and  fishing  boats  from 
the  requirements  of  the  order  of  the 
24th  February,  1858,  and  The  OUviaf 
1  Lush.  A.  R.  497.  Regulations  as 
to  the  coloured  Tanes  to  be  carried  by 
day,  and  as  to  the  lights  to  be  carried 
by  night,  by  British  and  French  fishing 
boats,  in  pursuance  of  a  convention 
entered  into  by  Great  Britain  and 
France,  will  be  found  in  the  6  &  7 
Vict.  c.  79.  See  also  Pritchard's  Adm. 
Digest,  197,  where  the  cases  on  this 


subject  are  carefully  collected. 

{j)  M.  S.  A.  Amendment  Act,  1862, 
s.  25,  and  Schedule,  Table  (C). 

(Ar)  A  copy  of  these  regulations,  with 
the  diagrams  as  to  lights  annexed,  will 
be  found  pott,  App.  p.  cclxxxiv.  At  the 
same  place  will  be  found  a  French  trans- 
lation, published  under  the  authority  of 
the  French  Government.  These  rules 
had  been  published  also  at  an  earlier 
date. 

{I)  See  this  list  |>oft,  App.  p.  oclxxxi^. 
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(5.)  The  French  copy  of  the  regulations  in  the  following 
pages  is  reprinted  from  the  French  version,  as  published 
in  France,  under  the  authority  of  the  French  Govern- 
ment. 
Board  of  Trade, 

17th  September,  1863. 

Preliminary. 

Art.  1.  In  the  following  rules  every  steam  ship  which  is 
under  sail  and  not  under  steam  is  to  be  considered  a  sailing 
ship;  and  every  steam  ship  which  is  imder  steam,  whether 
under  sail  or  not,  is  to  be  considered  a  ship  under  steam. 

Mules  concerning  Lights. 

Art  2.  The  lights  mentioned  in  the  following  articles,  num- 
bered 3,  4,  5,  6,  7,  8,  and  9,  and  no  others,  shall  be  carried  in 
all  weathers,  from  sunset  to  sunrise. 

Art  3.  Sea-going  steam  ships  when  imder  weigh  shall  carry : — 

Rules  u  to  (a.)  At  the  Foremast  Head,  a  bright  (Z)  white  light,  so  fixed 

lighti  and  fog  ^^  ^  show  an  uniform  and  unbroken  light  over  an  arc  of 

the  horizon  of  20  points  of  the  compass ;  so  fixed  as  to 
throw  the  light  10  points  on  each  side  of  the  ship,  viz., 
from  right  ahead  to  2  points  abaft  the  beam  on  either 
side ;  and  of  such  a  character  as  to  be  visible  on  a  dark 
night,  with  a  dear  atmosphere,  at  a  distance  of  at  least 
five  miles, 
(i.)  On  the  Starboard  Side,  a  green  light  so  constructed  as  to 
throw  an  imiform  and  imbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass ;  so  fixed  as  to  throw 
the  light  from  right  ahead  to  2  points  abaft  the  beam 
on  the  starboard  side ;  and  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  dear  atmosphere,  at  a 
distance  of  at  least  two  miles, 
(c.)  On  the  Port  Side^  a  red  light,  so  constructed  as  to  show 
an  uniform  and  imbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass ;  so  fixed  as  to  throw 
the  light  fix>m  right  ahead  to  2  points  abaft  the  beam 

{I)  It  has    been   resetted  that  no      See  the  judgment  in  Mackay  f.  RoherU, 
definition  haa   been  giyen  in  any  of      9  Moo.  P.  C.  C.  357« 
these  regulations  of  a  '*  bright  light.'* 
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on  the  port  side ;  and  of  such  a  character  as  to  be  visible 
on  a  dark  nighty  with  a  clear  atmosphere^  at  a  distance 
of  at  least  two  miles. 
(d.)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens,  projecting  at  least  three  feet  forward 
6rom  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

Art  4.  Steam  ships,  when  towing  other  ships,  shall  carry 
two  bright  white  mast-head  lights  vertically,  in  addition  to  their 
side  lights,  so  as  to  distinguish  them  &om  other  steam  ships. 
Each  of  these  mast-head  lights  shall  be  of  the  same  construc- 
tion and  character  as  the  mast-head  lights  which  other  steam 
ships  are  required  to  carry. 

Art.  5.  Sailing  ships  under  weigh,  or  being  towed,  shall  carry 
the  same  lights  as  steam  ships  under  weigh,  with  the  exception 
of  the  white  mast-head  lights,  which  they  shall  never  carry. 

Art  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad 
weather,  the  green  and  red  lights  cannot  be  fixed,  these  lights 
shall  be  kept  on  deck,  on  their  respective  sides  of  the  vessel, 
ready  for  instant  exhibition ;  and  shall,  on  the  approach  of  or 
to  other  vessels,  be  exhibited  on  their  respective  sides  in  suffi- 
cient time  to  prevent  collision,  in  such  manner  as  to  make  them 
most  visible,  and  so  that  the  green  light  shall  not  be  seen  on  the 
port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  outside 
with  the  colour  of  the  light  they  respectively  contain,  and  shall 
be  provided  with  suitable  screens. 

Art  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at 
anchor  in  roadsteads  or  &irways,  shall  exhibit,  where  it  can  best 
be  seen,  but  at  a  height  not  exceeding  twenty  feet  above  the 
hull,  a  white  light,  in  a  globular  lantern  of  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  dear  uniform  and 
unbroken  light  visible  all  round  the  horizon,  and  at  a  distance 
of  at  least  one  mile. 

Art  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  re- 
quired for  other  sailing  vessels,  but  shall  carry  a  white  light  at 
the  mast-head,  visible  all  round  the  horizon,— and  shall  also 
exhibit  a  flare-up  light  every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats-  shall  not  be 
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required  to  carry  the  side  lights  required  for  other  yegsels ;  but 
shall,  if  they  do  not  carry  such  lights,  carry  a  lantern  having  a 
green  slide  on  the  one  side  and  a  red  slide  on  the  other  side ; 
and  on  the  approach  of  or  to  other  vessels,  such  lantern  shall  be 
exhibited  in  sufficient  time  to  prevent  collision,  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the 
starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor,  or  attached 
to  theur  nets  and  stationary,  shaU  exhibit  a  bright  white  Ught 

Fishing  vessels  and  open  boats  shall,  however,  not  be  pre- 
vented from  using  a  flare-up  in  addition,  if  considered  expedient. 

Rules  concerning  Fog  Signals. 

Art  10.  Whenever  there  is  fog,  whether  by  day  or  night, 
the  fog  signals  described  below  shall  be  carried  and  used,  and 
shall  be  sounded  at  least  every  five  minutes ;  viz. : — 

(a.)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed 
before  the  funnel,  not  less  than  eight  feet  from  the  deck. 

(b.)  Sailing  ships  under  weigh  shall  use  a  fog  horn. 

(c.)  Steam  ships  and  sailing  ships  when  not  under  weigh 
shall  use  a  bell. 

Steering  and  Sailing  Rules. 

Steering  and  Art.  11.  If  two  sailing  ships  are  meeting  end  on  or  nearly 
end  on  BO  as  to  involve  risk  of  collision,  the  helms  of  both  shall 
be  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the 
other  (m). 

Art  12.  When  two  sailing  ships  are  crossing  so  as  to  involve 
risk  of  collision,  then,  if  they  have  the  wind  on  difierent  sides, 
the  ship  with  the  wind  on  the  port  side  shall  keep  out  of  the 
way  of  the  ship  with  the  wind  on  the  starboard  side  ;  except  in 
the  case  in  which  the  ship  with  the  wind  on  the  port  side  is 
close  hauled  and  the  other  ship  free,  in  which  case  the  latter 
ship  shall  keep  out  of  the  way ;  but  if  they  have  the  wind  on 
the  same  side,  or  if  one  of  them  has  the  wind  aft,  the  ship  which 

(m)  See  u  to  the  meaning  of  the  Smith  ▼.  Kom,  2  H.   &   N.  97*  is  a 

term  '* meeting"   the  observations  of  decision  upon  a  provision  of  this  act. 

Dr.  Lushington  in  The  CUopairat  Swab.  with  reference  to  navigation,  which  has 

A.  R.  186,  on  this  word  as  used  in  not  been  inserted  in  the  rules  now  in 

s.    296     of    the    M.    S.    Act,    1854.  force. 
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is  to  windward  aball  keep  out  of  the  way  of  the  ship  which  is  to 
leeward  (n). 

Art  13.  If  two  ships  under  steam  are  meeting  end  on  or 
nearly  end  on  so  as  to  inyolve  risk  of  collision,  the  helms  of 
both  shall  be  put  to  port,  so  that  each  majpass  on  the  port  side 
of  the  other. 

Art  14.  If  two  ships  under  steam  are  crossing  so  as  to  in- 
volve risk  of  collision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art  15.  If  two  ships,  one  of  which  is  a  sailing  ship,  and  the 
other  a  steam  ship,  are  proceeding  in  such  directions  as  to  in- 
volve risk  of  collision,  the  steam  ship  shall  keep  out  of  the  way 
of  the  sailing  ship. 

Art.  16.  Every  steam  ship,  when  approaching  another  ship, 
so  as  to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if 
necessary,  stop  and  reverse ;  and  every  steam  ship  shall,  when 
in  a  fog,  go  at  a  moderate  speed. 

Art  17.  Every  vessel  overtaking  any  other  vessel  shall  keep 
out  of  the  way  of  the  said  last-mentioned  vesseL 

Art.  18.  Where  by  the  above  rules  one  of  two  ships  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course,  subject  to  the 
qualifications  contained  in  the  following  article. 

Art.  19.  In  obeying  and  construing  these  rules,  due  regard 
must  be  had  to  all  dangers  of  navigation ;  and  due  regard  must 
also  be  had  to  any  special  circmnstances  which  may  exist  in 
any  particular  case  rendering  a  departure  firom  the  above  rules 
necessary  in  order  to  avoid  immediate  danger. 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship,  or 
the  owner,  or  master,  or  crew  thereof,  fi'om  the  consequences  of 
any  neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep 
a  proper  look-out,  or  of  the  neglect  of  any  precaution  which 
may  be  required  by  the  ordinary  practice  of  seamen,  or  by  the 
special  circumstances  of  the  case. 


(»)  See  the  followingr  cases,  decided  32 ;  The  Erieti<m,  ib,  88 ;   The  Jeuph 

upon  B.  296  of  the  M.  S.  Act,  1854,  Somes^  16.  185 ;  and   Chadwiek  ▼.  The 

and    which    are    applicable   in    some  DubHn  Steam  Packet  Cempany,  6  E.  ft  B. 

respects  to  the  regulations  now  in  force.  771.    The  following  acts,  now  repealed, 

The  Jamee,  Swab.  A.  R.  60 ;  S.  C,  on  contained  some  provisions  of  the  same 

appeal,  nam.  Lawson  v.  Gtirr,  )0  Moo.  kind,  the  9  fc  10  Vict.  c.  100,  and  the 

P.  C.  C.  162 ;  MaddogY,  Fisher,!*  Moo.  14  &  15  Vict,  c  79. 
P.  C.C.  108  {  77h«/ft^lMri6le,8wab.  A.R. 
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By  sect.  27  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  aU  owners  and  masters  are  bound  to  take  notice  of  these 
rules  and  to  obey  them,  and  not  to  exhibit  any  other  lights  or 
use  any  other  fog  signals.  In  case  of  wilM  de&ult  the  master 
(or  the  owner  if  it  appear  that  he  was  in  &ult)  is  guilty  of  a 
misdemeanor  (o). 

These  regulations  hare  the  force  of  an  act  of  parliament,  and 
should  be  strictly  observed  {p).  We  shall  see  in  a  later  part  of 
this  Chapter  that  the  owners  of  yessels  in  which  they  are  disre- 
garded cannot  recover  in  respect  of  any  collision  caused  by  this 
disobedience,  unless  circumstances  existed  which  made  the  de- 
parture from  the  rule  necessary  (q). 

Vessels  should  act  towards  each  other  with  respect  to  the 
above  rules  upon  the  presimiption  that  they  will  be  properly 
observed  (r).  The  expression  ^^  close-hauled"  is  not  confined  to 
vessels  which  are  sailing  as  close  as  possible  to  the  wind,  but  it 
is  for  the  jury  in  each  case  to  say  whether  the  ship  was  so  close- 
hauled  that  by  porting  her  helm  she  could  not  be  kept  under 
command,  although  she  might  otherwise  be  put  nearer  the 
wind  («)• 


(o)  By  8.  26  of  the  M.  S.  A.  Amend- 
ment Act,  1862,  the  Board  of  Trade  is 
bound  to  print  these  regulations  and  to 
ftirnish  a  copy  to  any  owner  or  master 
applying  for  it ;  and  they  are  proveable 
by  the  production  of  a  copy  signed  by  a 
secretary  of  the  Board,  or  sealed  with 
its  seal. 

(  p)  FaUniine  ▼.  Oeugh,  8  Moo.  P.  C.  C. 
167,  which  was  a  decision  upon  the 
Admiralty  rules  made  under  the  14  & 
16  Vict«  c.  79.  In  this  case  the  light 
of  a  sailing  vessel  at  anchor  had  been 
placed  on  the  mizen  rigging  instead  of  at 
the  mast-head,  as  required  by  the  reffu- 
lation,  and  the  Court  of  Admiralty  being 
of  opinion  that  the  light  was  more 
▼isible  in  this  position  than  at  the  mast- 
head, had  decided  that  there  had  been 
■a  substantial  compliance  with  the  rule. 
In  the  Privy  Council,  however,  this  de- 
cision was  reversed,  that  Court  holding 
that  there  had  been  a  non-observance 
•of  the  statutory  rule,  and  that  the  col- 
lision had  been  .caused  thereby.  See 
also  Morgan  v.  5Sm,  1 1  Moo.  P.  C.  C. 
807;  The  rtuid.  Swab.  A.  R.  88; 
JS,  C,  on  appeal,  nom.  Churchyard  v. 
Palmer,  10  Moo.  P.  C.  C.  472,  in  which 
case  the  Admiral^  rule  as  to  lights 
bad  not  been  strictly  complied  with,  but 
the  collision  had  not  been  caused  by  the 
breach  of  the  regulation.    The  follow- 


ing cases  which  were  decided  upon  the 
earlier  Admiralty  regulations  made  un- 
der the  14  &  15  Vict  c.  79,  which  dif- 
fered  in  some  respects  from  the  rules 
which  are  now  in  force,  may  be  usefully 
referred  to.  The  General  Steam  Naviga" 
Hon  Company  v.  Biorruon,  13  C.  B.  581 ; 
Dowell  V.  The  General  Steam  Namgation 
Company,  6  E,  &  Ji.  196  i  The  General 
Steam  Namgation  Company  v.  Mann,  14 
C.  B.  127,  and  Morrison  v.  The  General 
Steam  Navigation  Om^pany,  8  Ex.  733. 
The  statutory  provisions  in  force  for 
preventing  the  exhibition  of  false 
lights  on  shore,  will  be  found  potl^ 
p.  475. 

{q)  M.  S.  A.  Amendment  Act,  1862, 
ss.  28,  29,  and  see  post,  p.  463. 

(r)  The  Mangerton,  2  Jur^  N.  S.  620 ; 
The  Dumfries,  Swab.  A.  R.  68 ;  S.  C, 
on  appeal,  nom.  Thompson  v.  From,  i6. 
125,  and  10  Moo.  P.  C.  C.  461.  These 
were  decisions  upon  the  M.  S.  Act, 
1854. 

(s)  Chadwick  v.  The  Gty  rf  Dublin 
Steam  Packet  Company,  6  E.  &  B.  771* 
decided  on  s.  296  of  the  M.  S.  Act, 
1854.  This  act  contained  a  regulation 
as  to  the  navigation  of  steam  vessels  in 
rivers  or  narrow  channels.  This  regu- 
lation was  held  in  the  Privy  Coundl  to 
be  applicable,  under  ordinary  circum- 
stances, to  vessels  in  tow.    The  La  Plata^ 
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It  was  held  by  the  Court  of  Admiralty  that  the  earlier  Foreign  ships, 
statutory  regulations  as  to  navigation,  lights  and  signals,  did 
not  apply  to  foreign  ships  on  the  high  seas,  nor  to  British  ships 
which  came  into  collision  with  foreign  ships  on  the  high  seas, 
and  that  in  such  cases  the  question  of  negligence  was  to  be 
governed  by  the  general  maritime  law  {t). 

We  have  seen,  however,  that  the  regulations  now  in  force 
are,  by  their  terms,  intended  to  apply  to  all  ships  whatever 
their  nationality  when  within  British  jurisdiction,  and  to  British 
and  French  ships,  and  the  ships  of  some  other  nations,  when 
within  that  jurisdiction  or  not  (u) ;  and  by  the  Merchant  Ship- 
ping Act  Amendment  Act,  1862,  s.  57,  it  is  provided  that, 
whenever  foreign  ships  are  within  British  jurisdiction,  the  regu- 
lations for  preventing  collision  which  are  for  the  time  being  in 
force  under  that  act,  and  all  provisions  of  that  act  relating  to 
these  regulations,  or  otherwise  relating  to  colUsions,  shall  apply 
to  Buch  foreign  ships;  and  that  in  any  cases  arismg  in  any  British 
Court  of  justice  concerning  matters  happening  within  British 
jurisdiction,  foreign  ships  are,  so  far  as  regards  these  regulations 
and  provisions,  to  be  treated  as  if  they  were  British  ships. 

And  further,  sect.  58  of  that  act  provides  that  whenever  it  is 
made  to  appear  to  the  Queen  that  the  government  of  any  foreign 
country  is  willing  that  these  regulations  for  preventing  collision, 
or  any  of  them,  or  any  provisions  of  the  act  relating  to  col- 
lisions, should  apply  to  the  ships  of  that  country  when  beyond 
the  limits  of  British  jurisdiction,  the  Queen  may,  by  Order  in 
Council,  direct  that  these  regulations,  and  all  the  provisions  of 
the  act  which  relate  to  them,  and  all  such  other  provisions,  shall 
apply  to  the  ships  of  the  foreign  country,  whether  within  British 
jurisdiction  or  not  (a:). 


Swab.  A.  R.  220,  298.  A  custom  by 
which  the  navigation  of  a  particular 
river  is  regulated  cannot  be  set-up  as  an 
excuse  for  disobeying  these  statutory 
rules.  The  Unity,  Swab.  A.  R.  101 ; 
The  Hand  qf  Promdence,  Swab.  A.  R. 
107,  decisions  under  the  M.  S.  Act, 
1854.     See  also  ante,  p.  450,  note  {g), 

(0  The  Dunrfriet,  Swab.  A.  R.  63; 
Thompson  v.  From,  10  Moore,  P.  C.  C. 
461 ;  The  ZoUvereht,  Swab.  A.  R.  96 ;  The 
Saxonia  and  The  Eclipte,  I  Lush.  A.  R. 
410;  Williams  v.  Gutch,  14  Moore,  P.  C. 
C.202  ;  and  The  Wild  Ranger,  .32  L.  J., 
P.  M.  &  S'  49,  adopting  the  principles 
acted  upon  In  Ttie  Nostra  Signora  De  los 
Dolores,  1  Dods.  290.  See  also  Cope 
▼.  Doherty,  4  K.  &  J.  367.    In  Stevens 


▼.  Gourley,  14  Moore,  P.  C.  C.  92,  it 
appears  to  have  been  considered  that, 
although  a  foreign  vessel  was  governed 
only  by  the  rule  of  the  sea,  a  British 
ship  in  tow  of  a  steam  tug,  meeting  a 
foreign  ship  at  night,  was  governed  by 
the  rules  applicable  to  British  ships. 
In  The  Amalia,  32  L.  J.,  P.  M.  &  A. 
191,  it  was  held  in  the  Privy  Council, 
that  the  provisions  of  s.  54  of  the 
M.  S.  A.  Amendment  Act,  1862,  apply 
to  a  case  of  collision  between  a  Bntish 
and  foreign  ship  on  the  high  seas. 

(«)  Ante,  p.  451. 

(«)  As  to  the  effect  of  such  an  Order 
in  Council,  its  publication,  alteration 
and  revocation,  and  as  to  the  mode  of 
proving  it^see  the  M.  S.  A.  Amendment 
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Intpection  of 

ships  MM  to 
lights,  &G. 


In  order  to  enforce  compliance  with  the  above  regulations, 
the  Merchant  Shipping  Act  Amendment  Act,  1862,  provides, 
by  sect.  30,  that  sunreyors  or  other  persons  appointed  hy  the 
Board  of  Trade  may  inspect  any  ship  for  the  purpose  of  seeing 
that  she  is  properly  provided  with  lights  and  signals ;  and  that 
if  the  surveyor  finds  that  she  is  not  properly  provided  in  these 
respects,  he  shaU  give  notice  in  writing  to  the  master  or  owner, 
pointing  out  the  deficiency,  and  also  what,  in  his  opinion,  is 
requisite  in  order  to  remedy  it  Every  notice  so  given  must  be 
communicated  to  the  collector  of  customs  at  any  port  firom  which 
the  ship  seeks  to  clear,  or  at  which  her  transire  is  to  be  obtained, 
and  no  collector  of  customs  to  whom  such  a  communication  has 
been  made  may  clear  out  the  ship  or  grant  her  a  transire,  with- 
out a  certificate  signed  by  one  of  the  surveyors  that  she  is 
properly  provided  with  lights  and  signals  in  pursuance  of  these 
regulations. 

Sect.  31  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  contains  provisions  with  reference  to  lights  and  signals  to 
be  carried  by  vessels  navigating  the  waters  of  harbours,  rivers, 
and  other  inland  navigations,  which  will  be  mentioned  in  a  later 
part  of  this  Chapter  (y). 


Parties 
liable  in 
respect  of 
collision. 

Shipowners 
and  charterers. 


The  shipowners  are  liable  for  the  negligent  and  improper  acts 
of  the  master  and  crew  whilst  acting  within  the  scope  of  their 
employment  (z).  Where  a  vessel  is  chartered  the  liability  of 
the  shipowner,  in  respect  of  a  collision  caused  by  the  tortious 
or  negligent  acts  of  the  crew,  depends  upon  whether  or  not 
they  can  be  considered  to  be  his  servants.  Where  the  shipowner 
provides  the  vessel  only,  and  the  crew  is  selected  by  the  char- 
terer, the  latter  alone  is  responsible  for  their  acts  (a).  But  if 
the  shipowner  provides  not  merely  the  vessel  but  also  the  crew, 
and  the  charter-party  shows  that,  although  he  has  parted  with 
the  possession  of  the  ship,  she  is  still  under  his  control  and 
navigated  by  a  master  and  sailors  appointed  by  him,  although 
paid  by  the  charterer,  the  owner  is  liable  (J).     On  the  same 


Act,  1862,  88.  61—64.  For  a  list  of 
foreign  countries  which  have  adopted 
these  regulations  and  the  dates  of  the 
Gauttes  containing  the  Orders  in  Conn- 
ci],  see  post,  App.,  p.  cclxxxiv. 

(y)  See  pott,  p.  475. 

(s)  See  the  cases  cited  below,  and 
mute,  p.  1!4.    See  as  to  proceedings 


against  foreign  owners  under  the  M.  S. 
Act,  1854,  s.  527,  pott,  p.  461. 

(a)  Scott  ▼.  Seott,  2  Stark.  846. 

(b)  Ftnion  ▼.  Tht  DuhUn  Steam  Packet 
CompoHjf,  8  A.  ft  E.  885.  The  Court 
abstained  from  saying,  that  because  the 
owner  was  liable  the  charterer  was  not. 
Indeed  it  appears  to  bare  thought  that 
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principle^  where  the  lessee  of  a  ferry  hired  a  steamer  with  a  crew 
to  ply  to  and  fro,  and  a  passenger,  whilst  on  board,  was  injured 
by  the  breaking  of  a  rope,  through  the  negligence  of  the  crew, 
it  was  held  that  the  crew  remained  the  servants  of  the  ship- 
owners, and  that  the  latter  were,  therefore,  liable  to  the  passen- 
ger (c).  In  an  earlier  case  (rf),  where  an  injury  arose  from  the 
negligence  of  a  crew  who  were  paid  by  the  owners,  it  was  held 
that  the  latter  were  liable,  although  the  ship  was  chartered  to  the 
Commissioners  of  the  Navy  as  an  armed  vessel,  and  a  com- 
mander of  the  Navy  and  a  King's  pilot  were  on  board  at  the 
time  of  the  collision. 

The  owners  of  a  transport  employed  by  government  are  not, 
however,  liable  for  damage  which  she  does  by  a  collision  which 
occurs  in  consequence  of  obedience  to  the  orders  of  a  Queen's 
officer  under  whose  command  she  is,  there  being  no  negligence 
on  their  part  (e). 

Where  it  was  proved  that  the  barge  which  did  the  damage 
belonged  to  the  defendant,  but  the  bargeman  could  not  be 
identified,  it  was  held  that  this  was  prima  facie  evidence  that  it 
was  steered  by  the  defendant's  servants ;  and  that  if  it  was  on 
hire,  or  in  the  employment  of  any  other  person,  it  lay  upon  the 
defendant  to  prove  the  &ct  (/). 

Masters  are  liable  both  to  their  owners  and  to  third  persons  Hasten, 
in  respect  of  collisions  caused  by  their  negligence  or  miscon- 


the  latter  was  also  liable ;  nor  is  there 
any  inconsistency  in  this  view.  The 
charterer  may  be  liable  if  he  has  inter- 
fered in  the  navigation  of  the  vessel, 
and  so  for  the  time  made  the  crew  his 
agents  I  and  yet  the  person  whose  ship 
is  injured,  and  who  can  rarely  be  aware 
of  the  nature  of  the  contract  between 
the  charterer  and  the  owner,  may  be 
entitled  to  resort  to  compensation  to 
the  latter,  whose  agents  the  crew  usually 
are.  See  the  judgments  in  Laugher  v. 
Pointer,  5  fi.  &  C.  547,  Quarman  v.  Bur- 
neity  6  M.  &  W.  499,  and  McLaughlin 
V.  Prior,  4  M.  &  Gr.  48,  which  were 
cases  of  collision  by  carriages ;  and  Mar- 
tin V.  Temperley,  4  Q.  B.  298. 

(c)  Dalyell  v.  Tyrer,  1  E.,  B.  &  E. 
899.  In  this  case  the  crew  were  paid 
by  the  defendants. 

{d  )  Fletcher  v.  Braddick,  2  N .  R.  182. 
One  of  the  terms  of  the  charter-party 


in  this  case  was,  that  the  master  should 
strictly  observe  and  execute  all  such 
orders  and  instructions  as  he  should 
from  time  to  time  receive  from  the  of- 
ficer who  should  be  appointed  to  com- 
mand the  vessel.  Lora  Mansfield  ob- 
served, that  it  was  doubtful  whether 
this  provision  meant  *'  that  the  officer 
should  see  to  the  naviffation  and  direct 
the  motions  of  the  ship,  or  only  direct 
to  what  place  the  ship  should  be  carried 
for  the  purpose  of  being  employed 
against  the  enemy.  The  true  justice  of 
the  case  is,  that  if  any  injury  happens 
through  the  misconduct  of  the  master 
and  crew,  the  owners  should  be  liable, 
but  if  by  the  misconduct  of  the  officer, 
the  officer  should  be  liable.  But  how 
is  a  third  person  to  ascertain  the  fact  ? '' 

(e)  Hodgkinton  v.  Fernie,  2  C.  B., 
N.  S.  415. 

(/)  Joyce  V.  Capelf  8  C.  &  P.  870. 
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duct  (g).  They  may  be  sued  at  law,  or  proceeded  against  in 
the  Court  of  Admiralty  (A). 

Effect  of  Pilot  When  a  collision  takes  place  within  a  district  in  which  yessels 
lity  of  ownera,  Aire  bound  to  be  provided  with  a  licensed  pilot,  the  liability  of 
DMstera  and      ^jj^  master  and  owners  is  usuaUy  limited  by  the  particular  Pilot 

Act  which  relates  to  the  locality.  The  effect  of  the  existing 
acts  on  the  liability  of  owners,  masters  and  pilots  has  been  con- 
sidered in  an  earlier  Chapter  (t). 


Steam  tugi. 


Where  a  vessel  is  being  towed  by  a  tug  steamer  the  vessel 
and  the  tug  are  to  be  treated,  so  fiu:  as  relates  to  these  ques- 
tions, as  one  ship,  for  the  conduct  of  which  the  vessel  towed  is 
responsible  (J).  It  is  scarcely  necessary  to  add,  that,  where  da- 
mage is  done  by  a  ship  whilst  in  tow  of  a  steamer,  the  owners  of 
the  ship  cannot  set  up  as  a  defence,  that  by  their  charter-party 
they  wL  obliged  to  obey  orders,  or  to  put  the  ship  in  L  of 
the  steamer  (A). 


Offleera  of 
Queen's  shipa. 


The  superior  officer  of  a  Queen's  ship  is  not  responsible  for 
damage  caused  by  the  act  of  an  officer  under  his  command,  but 
appointed  by  the  same  authority  as  himself.  It  is  a  general 
principle,  which  has  been  acted  upon  on  several  occasions  in 
the  Court  of  Admiralty,  that  in  cases  of  tort  (/)  or  damage  done 
by  vessels  of  the  Crown  the  legal  responsibility  rests  with  the 
actual  wrongdoer,  and  the  injured  party  must  seek  redress  from 
the  person  who  immediately  causes  the  injury  (n?).  The  com- 
manders of  Queen's  ships  have,  however,  in  some  cases,  been 
condemned  in  causes  of  damage,  where  the  collision  has  ap- 
peared to  be  the  result  of  negligence  in  the  management  of  their 


(g)  Ante,  p.  114. 

(A)  See  the  judgment  in  The  Folani, 
1  W.  Rob.  887. 

(0  See  ante,  pp.  220,  221. 

I  J)  Sieveiu  V.  Gourleyi  14  Moore,  P. 
C.  C.  92 ;  S.  C,  1  Lush.  A.  R.  158 ; 
see  also  as  to  what  is  evidence  of  neg- 
ligence in  these  cases,  Harrit  ▼.  An- 
derton,  14  C.  B.,  N.  S.  499. 

(fc)  The  Ticonderoga,  Swab.  A.  R. 
215. 

(/)  Nicholtm  v.  Mouiuey,  15  East, 
384.  Public  officers  are  responsible  for 
their  own  acts  and  negligence,  but  are 
not  usually  liable  for  the  misfeasance 
and    negligence    of    the    subordinate 


officers  under  them.  The  maxim  re- 
tpondeai  superior  does  not  apply  to  these 
cases.  See  Story  on  Agency,  sects.  819, 
821,  822,  and  the  judgment  in  Hall  ▼. 
Smiiht  2  Bing.  158. 

(m)  See  The  Mentor,  1  Rob.  179 ;  and 
the  judgment  in  The  Athol,  1  W.  Rob. 
381.  The  M.  S.  Act,  1854,  s.  104,  pro- 
tects  officers  from  liability  in  respect  of 
the  seizure  or  detention  of  any  snip  for 
supposed  oflfences  against  the  regula- 
tions of  the  statute  with  reference  to 
the  assumption  of  the  character  of 
British  ships,  where  the  seizure  or  de- 
tention was  made  upon  reasonable 
grounds. 
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yessels^  although  there  was  no  direct  personal  interference  on 
their  part  (n). 


The  remedy  in  a  Court  of  law  for  damage  by  collision  is  an  Rights  and 
action  of  trespass  or  case :  trespass  lies  if  the  injury  is  wilful  or  couara  oV" 
direct ;  case,  if  it  is  negligent  or  indirect,  or  is  committed  by  an  common  law. 
agent  (o). 

All  the  part  owners  of  a  ship  should  join  in  actions  for  any  Action, 
damage  done  to  her  by  collision.  The  nonjoinder  of  all  the 
owners  may  be  objected  to  by  notice  or  by  plea  in  abatement. 
The  Courts  hare,  howeyer,  now  extensive  powers  of  amendment 
in  cases  of  nonjoinder  and  misjoinder  (p).  If  one  of  seyeral 
part  owners  dies  after  the  ship  has  sustained  an  in]ury«  the 

Where  damage  is  done  by  a  foreign  ship  she  may  be  arrested  Power  to  arrest 
before  action,  and  security  for  the  damages  and  costs  may  be  JJ[d*^Mcr-' 
obtained.  By  the  Merchant  Shipping  Act,  1854,  sect.  527,  chant  Shipping 
wheneyer  any  injury  has,  in  any  part  of  the  world,  been  caused 
to  any  property  belonging  to  the  Queen  or  any  of  her  subjects 
by  any  foreign  ship,  if  at  any  time  thereafter  the  ship  is  foimd  in 
any  port  or  riyer  of  the  United  Kingdom,  or  within  three  miles 
of  the  coast,  the  judge  of  any  Court  of  Record  in  the  United 
Kingdom,  or  the  judge  of  the  High  Court  of  Admiralty,  or,  in 
Scotland,  of  the  Court  of  Session,  or  the  sheriff  of  the  county 
within  whose  jurisdiction  the  ship  may  be,  may  upon  its  being 
shown  to  him  by  any  person  applying  summarily  that  the  injury 
was  probably  caused  by  the  misconduct  or  want  of  skill  of  the 
master  or  mariners  of  the  foreign  ship,  issue  an  order  directed 
to  any  officer  of  Customs  or  other  officer,  requiring  him  to  de- 
tain the  ship  until  the  owner,  master,  or  consignee  has  made 
satis&ction  in  respect  of  the  injury,  or  has  giyen  security,  to  be 
approyed  by  the  judge,  to  abide  the  eyent  of  any  action,  suit,  or 
other  legal  proceeding  that  may  be  instituted  in  respect  of  it, 
and  to  pay  all  costs  and  damages  that  may  be  awarded ;  and 

(n)  See  The  Volcano,  2  W.  Rob.  387  ;  Railway,  4  Ex.  500. 
The  Birkenhead,  8  ib,  75.  (p)  See  ante,  p.  80,  and  the  15  &  16 

(o)  Ogle  V.  Bamet,  8  T.  R.  188 ;  Hug"  VicL  c.  76,  sa.  84,  36. 
geU  ▼.  Montgomery,  2  N.  R.  446 ;  Shar-  (q)  AnU,  p.  72. 

rod  ▼.  The  London  and  North  Weslem 
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any  officer  of  Cugtoms  or  other  officer  to  whom  such  an  order  is 
directed  must  detain  the  ship  accordingly. 

By  sect  528^  where  it  appears  that  before  any  application 
can  be  made  under  the  above  section  the  foreign  ship  will  have 
departed  beyond  the  limits  mentioned  in  it,  any  commissioned 
officer  on  full  pay  in  the  military  or  naval  service  of  the  Queen, 
or  any  British  officer  of  Customs,  or  any  British  consular  officer, 
may  detain  the  ship  until  such  time  as  will  allots  the  applica- 
tion to  be  made  and  the  result  of  it  to  be  communicated  to  him. 
The  officer  is  not  liable  fqr  any  costs  or  damages  in  respect  of 
this  detention  unless  it  is  proved  to  have  been  made  without 
reasonable  grounds. 

By  sect.  529,  in  any  action,  suit,  or  other  proceeding  in  rela- 
tion to  injuries  of  this  kind,  the  person  giving  security  is  to  be 
made  defendant,  and  must  be  stated  to  be  the  owner  of  the  ship 
that  has  occasioned  the  damage ;  and  the  production  of  the 
order  of  the  judge  made  in  relation  to  the  security  is  conclusive 
evidence  of  the  liability  of  the  defendant  to  such  action. 

Effect  of  neg.  The  onm  probandi  lies  in  all  cases  upon  the  party  seeking  to 
ofpJahitS'on'^  recover  compensation  for  damage  caused  by  a  collision,  and  he 
right  to  re-       must  establish  that  the  loss  was  attributable  to  the  default  of 

the  person  'sued(r).  The  plaintiff  is  usually  entitled  to  succeed 
if  he  shows  that  the  injury  of  which  he  complains  was  occa- 
sioned by  the  improper  or  negligent  conduct  of  the  defendant  or 
his  servants.  But  if  it  appear  that  the  plaintiff  or  his  agents 
were  guilty  of  negligence  which  substantially  contributed  to  the 
injury  J  he  cannot  recover,  although  the  defendant  or  his  agents 
may  have  also  acted  negligently.  It  is  not,  however,  every  act 
of  negligence  on  the  part  of  the  plaintiff  which  will  preclude 
him  fix)m  recovering ;  he  is  entitled  to  recover  although  he  may 
have  been  negligent,  unless  he  might,  by  the  exercise  of  ordi^ 
nary  care,  have  avoided  the  consequences  of  the  defendant's 
negligence  («). 


(r)  Morgan  ▼.  Sim,  11  Moo.  P.  C.  C. 
807. 

(«)  Vanderplank  y.  MiHer,  M.  &  M. 
169;  Vmnall  y.  Gamer,  I  C.  &  M.  21 ; 
Lack  V.  Seward,  4  C.  &  P.  106 ;  Lurford 
V.  Large,  5  C.  &  P.  421 ;  SUls  v.  Broum, 
9  C.  &  P.  601 ;  Bridge  v.  The  Grand 
Junction  Railway,  8  M.  &  W.  244; 
DavUt  V.  Mann,  10  M.  &  W.  546 ;  Clay- 


ards  ▼.  Dethiek,  12  Q.  B.  4S9 ;  Rigby 
y.  Hewitt,  5  Ex.  240;  Greenland  y. 
Chapman,  ib.  243 ;  and  Thompeon  y.  The 
North  Eastern  Railway  Company,  2  B.  & 
S.  106;  S.  C,  in  Cam.  Scacc,  ib.  119. 
See  also  the  judgments  in  The  Mayor  rf 
Colchester  y.  Brooke,  7  Q.  B.  S77,  aiid 
Dowell  y.  The  General  Steam  Navigation 
Company,    6  E.  &  B.  195,   Carwell  y. 
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This  rale  has  been  applied  to  such  an  extreme  extent  that  it 
has  been  considered  that  a  passenger  who  selects  a  particular 
vessel  so  &r  identifies  himself  with  the  owners  of  it,  that  he 
cannot  recover  for  an  injury  caused  by  the  negligent  collision  of 
another  vessel,  if  those  who  have  the  control  of  the  vessel  in 
which  he  is  have  also  been  guilty  of  negligence  substantially 
conducing  to  the  accident  (t)» 

The  question  whether  there  has  been  negligence  or  want  of 
skill  is  for  the  jury.  Nautical  witnesses  who  did  not  see  the 
collision  may  be  asked  what  is  the  duty  of  persons  at  sea,  under 
particular  circumstances,  but  they  cannot  be  asked  their  opinion 
on  the  faats  given  in  evidence,  for  this  would  be  an  infringe* 
ment  upon  the  province  of  the  jury  (u).  It  is  always  very  ma- 
terial, in  enquiring  into  the  question  of  negligence,  to  consider 
whether  the  customary  rules  of  navigation  which  have  been 
already  referred  to  (x),  have  or  have  not  been  observed. 

There  are  some  important  statutory  provisions  relating  to  this  Where  collision 
subject      By  sect.  28  of  the  Merchant  Shipping  Act  Amend-  SJ^h "f  rta^ 
ment  Act,  1862,  in  case  any  damage  to  person  or  property  tutorjp  role*  ai 
arises  from  the  non-observance  by  any  ship  of  any  regulation  lights. 
made  by  or  in  pursuance  of  the  act,  the  damage  is  to  be 
deemed  to  have  been  occasioned  by  the  wilful  de&ult  of  the 
person  in  charge  of  the  deck  of  the  ship  at  the  time,  unless 
it  is  shown  to  the  satisfiiction  of  the  Court  that  the  circum- 
stances of  the  case  made  a  departure  from  the  regulation 
necessary. 

And  by  sect.  29  of  this  act,  if  in  any  case  of  collision  it 
appears  to  the  Court  before  which  the  case  is  tried  that  the 
collision  was  occasioned  by  the  non-observance  of  any  regula- 
tion made  by  or  in  pursuance  of  the  act,  the  ship  by  which 


Worthfib.  489,  where  the  same  principle 
was  acted  on ;  and  Tuff  ▼.  Wafnum^  2 
C.  B.,  N.  S.  740 ;  5.  C  in  Cam.  Scacc, 
6  C.  B.,  N.  S.  572. 

(0  Thmrogood  ▼.  Bryok,  and  CaiUn  ▼. 
BilU,  8  C.  B.  116.  See  also  the  ob- 
servations on  this  rule  in  the  notes  to 
1  Smith,  L.  C.  254  (5th  ed.).  In  The 
Milan,  I  Lush.  A.  R.  888,  Dr.  Lushinff- 
ton  reAised  to  act  upon  the  principle 
of  these  cases,  which  are  directly  op- 
posed to  Hay  ▼.  Le  Nete,  2  Shaw's 
Scotch  App.  Cases,  895.  In  Bland  ▼. 
RMSf  14  Moore,  P.  C.  C  210,  it  was 


held  that  the  rule  did  not  apply  to  the 
case  of  a  towage  contract. 

(«)  Sillt  y.  Brown,  9  C.  &  P.  601. 
See  Mallon  ▼.  Netbit,  1  C.  &  P.  70.  In 
this  case,  which  was  an  action  for  neg- 
ligently  navigating  a  ship,  whereby  she 
was  wrecked^  and  the  plaintiff  lost  his 
passage  in  her,  it  was  held  that  evidence 
of  specific  acts  of  negligence  on  the  part 
of  the  master  and  crew,  unconnected 
with  the  matter  complained  of,  was  not 
admissible. 

(«)  Ante,  p.  449. 
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the  regulation  has  been  infringed  is  to  be  deemed  to  be  in 
&ult  (y),  unless  it  is  shown  to  the  satis&ction  of  the  Court  that 
the  circumstances  of  the  case  made  a  departure  from  the  regu- 
lation necessary  (z). 


Duty  of  shins 
to  assist  each 
other  in  cases 
of  coUiston. 


In  addition  to  the  above  provisions,  the  Merchant  Shipping 
Act  Amendment  Act,  1862,  provides,  by  sect.  33,  that  in  every 
case  of  collision  between  two  ships  it  shall  be  the  duty  of  the 
person  in  charge  of  each  ship,  if  and  so  fiu:  as  he  can  do  so 
without  danger  to  his  own  ship  and  crew,  to  render  to  the 
other  ship,  her  master,  crew  and  passengers,  such  assistance  as 
may  be  practicable,  and  as  may  be  necessary,  in  order  to  save 
them  from  any  danger  caused  by  the  collision ;  and  that  in  case 
he  fitils  BO  to  do,  and  no  reasonable  excuse  for  such  fiulure  is 
shown,  the  collision  is,  in  the  absence  of  proof  to  the  contrary, 
to  be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect 
or  de&ult  (a) ;  and  such  &ilure  is  also,  if  proved  upon  any  in- 
vestigation held  under  the  third  or  the  eighth  part  of  the  Mer- 
chant Shipping  Act,  1854,  to  be  deemed  to  be  an  act  of 
misconduct,  or  a  defiiult,  for  which  his  certificate  may  be  can- 
celled or  suspended. 

The  following  cases  decided  upon  the  earlier  acts,  and  regu- 
lations, will  show  the  application  in  substance  of  the  existing 
rules. 

It  was  held  that  the  earlier  provisions  did  not  affect  the 
general  rules  of  law  which  have  been  already  mentioned  with 
reference  to  the  effect  of  negligence  on  the  right  to  recover  (6). 
Where,  therefore,  a  vessel  having  no  light  such  as  was  re- 
quired by  the  then  existing  Admiralty  regulations,  was  injured 
by  another  ship  through  sheer  carelessness,  it  was  held  that 
the  owner  of  the  injured  ship  might  recover ;  the  absence  of 
the  light  not  having  in  any  way  contributed  to  the  collision  (c). 


(y)  The  Court  of  Admiralty  has  re- 
fused to  consider  the  negligent  naviga- 
tion of  a  carrying  vessel  to  be  the  negli- 
?5nce  of  the  owner  of  the  cargo.  See 
he  3iilan,  1  Lush.  A.  R.  388,  a  de- 
cision upon  s.  298  of  the  M«  S.  Act, 
1854. 

(t)  These  sections  are  substituted  for 
88.  298  and  299  of  the  M.S.  Act,  1854, 
which  are  repealed  by  the  M.  S.  A. 
Amendment  Act,  1862 ;  see  s.  2  and 
Schedule,  Table  (A.)  See  also  The 
JulianOf  Swab.  A.  R.  20,  a  decision  on 


the  earlier  act 

(a)  See,  as  to  this  provision.  The 
Queen  (if  the  Orwell,  11  W.  R.  499. 

(b)  Tvff^,  Warman^  2  C.  B.,  N.  S. 
740 ;  S,  C.,  in  Cam.  Scacc,  5  C.  B., 
N.  S.  572. 

(c)  Morruon  v.  The  General  Steam 
Navigation  Company^  8  Ex.  783;  this 
case  was  decided  upon  the  14  &  15  Vict, 
c.  79,  and  the  rules  made  under  that 
act.  See  also  The  Commereet  8  W.  Rob. 
287  ;  The  Panther,  15  Jur.  1037 ;  Dowell 
V.  The  General  Steam  NavigaHon  Com^ 
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Where,  however,  the  plalntiflTs  vessel,  by  improper  manage- 
ment, or  by  neglecting  to  observe  the  then  Admiralty  rules, 
directly  contributed  to  the  accident,  it  was  held  that  the  defend- 
ant was  not  liable,  however  much  he  might  also  be  in  fault  (rf). 
Where  both  the  vessels  had  &iled  to  observe  the  rules  as  to 
lights,  it  was  considered  that  neither  could  recover  against  the 
other  (e).  And  the  fiict  of  its  being  a  clear  moonlight  night 
has  been  held  not  to  relieve  a  vessel  &om  compliance  with  the 
rules  as  to  lights  (/). 

The  provisions  of  the  Merchant  Shipping  Act  Amendment  Limitation  of 
Act,  1862y  and  of  the  earlier  acts,  which  limit  the  liability  of  ^ty. 
the  owners  of  sea^-going  ships  in  respect  of  injuries  to  life  and 
property  which  occur  without  their  actual  default  or  privity, 
have  already  been  fully  mentioned  in  an  earlier  Chapter  (^). 
Subject  to  these  statutory  provisions,  the  damages  which  the  Measure  of 
owner  of  the  injured  vessel  is  entitled  to  recover  are  estimated    *™"^"' 
in  the  same  manner  as  in  other  actions  of  a  like  nature.     They 
are  not  limited  to  compensation  for  the  immediate  effects  of  the 
injury  inflicted  (A). 

A  defendant,  in  an  action  of  collision,  is  not  entitled  to  deduct 
from  the  amount  of  the  damages  a  sum  which  the  plaintiff  has 
received  from  an  underwriter  on  account  of  the  same  injury ; 
for  a  wrong-doer  cannot  claim  the  benefit  of  a  contract  of  insur- 
ance effected  by  the  person  whose  property  he  has  injured  (i). 


party t  5  £.  &  B.  195,  and  the  cases 
cited  ante,  p.  456|  note  ( p),  and  Lawton 
V.  Can,  10  Moo.  P.  C.  C.  162. 

{d)  DoweU  ▼.  The  General  Steam  Na- 
vigation Company,  5  E.  &  B.  195.  This 
case  was  decided  under  the  rules  made 
in  pursuance  of  the  14  &  15  Vict.  c.  79. 

(e)  The  Aliwal,  18  Jur.  296  ;  Lawton 
Y.  Gorr,  ubi  supra. 

if)  Morgan  ▼.  Am,  11  Moo.  P.  C.  C. 
307. 

(g)  See  ante^  pp.  49 — 52.  It  was 
not  clear  how  far  the  provisions  of  the 
M.  S.  Act,  1854,  were  applicable  to 
foreign  ships.  See  the  cases  cited  ante, 
p.  58 ;  The  Iron  Screw  Colliery  Com- 
pany ▼.  Schurmane^  6  Jur.,  N.  S.  888 ; 
and  The  Wild  Ranger,  32  L.  J.,  P.  M.  & 
A.  49.  We  have  already  seen  {ante, 
p.  51)  that  the  M.  S.  A.  Amendment 
Act,  1862,  refers  in  terms  to  foreign 
ships,  and  that  it  has  been  held  that  the 
provisions  of  this  act  referred  to  in  the 

M.P. 


text  are  applicable  to  foreign  ships. 
The  Amalia,  32  L.  J.,  P.  M.  &  A.  191. 

{h)  See  Tindall  v.  Bell,  11  M.  &  W. 
228.  In  this  case  the  plaintiff,  having 
been  compelled  to  employ  a  steam  tug 
in  consequence  of  the  collision,  had 
defended  a  suit  for  salvage  in  the  Ad- 
miralty Court  by  the  owner  of  the  tug, 
and  had  paid  into  that  Court  a  sum 
which  was  insufficient  It  was  held 
that  he  was  not  entitled  to  recover  from 
the  defendant  in  the  action  the  amount 
of  the  costs  of  this  suit.  The  proper 
question  for  the  jury  in  these  cases  is 
whether,  in  respect  to  the  suit  for  sal- 
vage, the  plaintiff  in  the  action  pursued 
the  course  which  a  prudent  and  reason* 
able  man  would  have  followed. 

(0  Tatee  v.  Whyte,  4  B.  N.  C.  272, 
which  was  decided  on  the  principle 
laid  down  in  Maeon  r*  Samslmry,  8 
Doug.  61. 
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Rights  and 
rbmbdieb  in 
Court  or 
Admiralty. 


Proceedings  in  the' Court  of  Admiralty  against  the  ship  in 
fault  aSbrd,  in  some  respects,  a  better  remedy,  in  cases  of  col- 
lision, than  an  action  at  law ;  for  this  Court  has  the  power  of 
proceeding  in  rem,  and  of  arresting  both  English  and  foreign 
vessels;  it  may  also,  where  both  ships  have  been  to  blame, 
apportion  the  damages  fairly  between  them ;  and  it  can,  upon 
questions  of  &ct,  requiring  for  their  decision  skill  and  experience 
in  navigation,  obtain  the  valuable  assistance  of  the  Trinity 
Masters  for  its  guidance  (A). 


Extent  of 
jurisdiction. 


Where  colli- 
sion within  a 
county. 


The  jurisdiction  of  the  Court  of  Admiralty  extends  over  the 
whole  subject-matter  of  damage  on  the  high  seas.  The  owners 
of  a  vessel,  injured  by  collision,  may  proceed  in  it  either  against 
the  owners,  or  against  the  master  personally,  or  against  the  ship 
herself (Z).  This  Court  had,  until  recently,  no  jurisdiction 
where  the  collision  happened  within  the  body  of  a  county ;  the 
remedy,  in  such  a  case,  being  only  in  the  Courts  of  common 
law  (wi).  By  the  3  &  4  Vict.  c.  65,  however,  jurisdiction  was 
given  to  the  Court  of  Admiralty  to  decide  all  claims  or  de- 
mands, in  the  nature  of  salvage  for  services  rendered  to,  or 
damage  received  by  any  ship  or  sea-going  vessel,  whether  she 
was  within  the  body  of  a  county  or  upon  the  high  seas  at  the 
time  when  the  services  were  rendered  or  the  damage  received  («). 
And  by  the  Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  sect.  7, 
jurisdiction  is  given  to  the  Court  of  Admiralty  over  any  claim 
for  damage  done  by  any  ship(o);   and  the  Vice- Admiralty 


(k)  See  the  cases  cited  on  the  next 
page,  and  the  judgment  in  The  General 
oieam  Navigation  Company  v.  Tonkin,  4 
Moo.  P.  C.  C.  322. 

(/)  See  the  judgment  of  Dr.  Lush- 
ington  in  Tke  Volant,  1  W.  Rob.  387. 
The  cargo  which  is  on  board  a  vessel  at 
the  time  of  a  collision  is  not  liable,  in 
the  Admiralty  Court,  in  respect  of  the 
damage  done  by  her.  The  Victor,  1 
Lush.  A.  R.  72. 

(m)  Violet  y.  Blague,  Cro.  Jac.  514; 
S,  C,  Moo.  891 ;  Velthaten  ▼.  Omuley, 
8  T.  R.  315 ;  The  Public  Opinion,  2 
Hagg.  398 ;  The  Eliia  Jane,  3  Hagg. 
835.  See  also  the  cases  collected  in 
Pritchard's  Adm.  Digest,  282. 

<fi)  3  &  4  Vict.  c.  65,  s.  6.  The  ju- 
risdiction of  the  Admiralty  in  cases  of 
salvage  performed  within  the  body  of  a 
county,  was  afterwards  regulated  by 
the  9  &  10  Vict.  c.  99  (which  statute  is 


repealed),  and  depends  now  upon  s. 
476  of  the  M.  S.  Act,  1854.  See  also 
Edward's  Adm.  Jurisdiction,  162,  and 
Harru  ▼.  WillU,  U  C.  B.  710. 

(o)  The  words  "  damage  done"  refer 
to  damage  done  by  a  collision,  and  do 
not  include  a  claim  by  a  ship  against 
her  tug  for  negligence,  whereby  the 
vessel  is  got  aground ;  I%«  Robert  Pow, 
82  L.  J.,  P.  M.  &  A.  164;  but  where 
a  ship,  owing  to  the  improper  navigation 
of  the  steam  tug  which  was  towing  her, 
was  brought  into  collision  with  an- 
other ship  and  damaged,  it  was  held 
that  the  owners  could  sue  the  tug  in  the 
Admiralty  Court  under  this  section.  The 
Nightwatch,  1  Lush.  A.  R.  542.  This 
section  has  been  held  to  apply  to  a  case 
of  damage  done  by  a  sea-going  vessel 
to  a  barge  within  the  body  of  a  county. 
The  Malvina,  1  Lush.  A.  R.  493 ;  also 
to  a  collision  between  English  ships  in 
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Courts  Act,  1863  (26  Vict.  c.  24),  sect.  10,  gives  jurisdiction 
to  the  Colonial  Vice-Admiralty  Courts  established  under  that 
act,  over  claims  "  for  damage  done  by  any  ship," 

The  Court  of  Admiralty  has  jurisdiction  to  deal  with  cases  of  Where  damage 
collision  between  foreign  vessels,  where  they  happen  on  the  high  fOTetgnveawla. 
seas  near  the  English  coast  and  within  the  limits  of  the  ordinary 
jurisdiction  of  this  Court  (j?).  The  power  of  the  Judge  of  this 
Court  to  cause  foreign  vessels  to  be  arrested  in  certain  cases  has 
been  already  mentioned  (y).  This  provision  enables  the  Court 
of  Admiralty  not  merely  to  arrest  the  foreign  ship,  but  also  to 
adjudicate  upon  the  whole  question  (r). 

The  ordinary  mode  of  proceeding  in  the  Admiralty  Court  for  Mode  of  pro- 
an  injury  sustained  by  collision  is  an  action  of  damage  in  the  ^^  "'^ 
Instance  Court.  This  is  a  proceeding  in  rem,  which  may  be 
commenced  by  the  arrest  of  the  ship  under  a  warrant  of  the 
Court  containing  a  citation  of  the  master  and  of  all  others  inte- 
rested, and  issued  on  an  affidavit  of  the  complainant  stating  in 
general  terms  the  nature  of  his  claim.  The  complainant  then 
files  his  libel,  and  an  answer  having  been  put  in  by  the  owner, 
if  he  has  appeared,  (if  he  does  not  appear  the  Court  proceeds  by 
de&ult,)  the  evidence  is  heard  by  the  Judge,  usually  assisted  by 
two  of  the  Trinity  Masters  (*).  The  proceedings  may  also  now 
be  by  monition  citing  the  owner  to  appear  and  defend  the  suit, 
and  upon  satisfactory  proof  of  personal  service  the  Court  may 
hear  and  determine  the  suit  and  make  any  order  it  may  deem 
right  (^).  If  any  question  arises  requiring  nautical  knowledge 
for  its  determination,  the  Trinity  Masters  give  their  opinion  as 
to  which  of  the  vessels  was  in  the  wrong ;  and  if  the  Judge 
adopts  their  view  sentence  is  given  accordingly.  Where,  for 
the  purpose  of  founding  an  action  of  collision  in  the  Admiralty 


a  canal  in  Holland.  The  Deane,  1  Lush. 
A.  R.  539 ;  and  to  a  collision  between 
foreigrn  ships  in  foreign  waters.  The 
Courier^  1  Lush.  A.  R.  541.  The  word 
"  ship"  includes  a  barge  propelled  by 
oars  alone.     The  Maltnna,  1 1  W.  R.  576. 

(p)  See  The  Johann  FrUderich,  1  W. 
Rob.  Z5. 

{q)  Ante,  p.  461 ;  see  also  the  \  k2 
Geo.  4,  c.  75,  s.  32,  which  first  gave  a 
power  of  this  description. 

{r)The  Christiana,  2  Hagg.  1 83, which 
is  a  decision  upon  the  narrower  words 


of  the  1  &  2  Geo.  4,  c.  75. 

(«)  See  Brown's  Civil  and  Admiralty 
Law, vol.  2, p.  396«/M9. ;  Pritchard's  Ad- 
miralty Dig.  tit.  Practice ;  the  judgment 
in  The  Vernon^  1  Notes  of  Cases,  280; 
and  the  cases  cited  on  the  next  page. 
The  owners  of  the  cargo  may  be  cited 
and  are  liable  to  bring  into  Court  the 
freight  payable  to  the  shipowner,  i,  e, 
the  net  freight.  The  Leo,  31  L.  J.,  P. 
M.  &  A.  78. 

(0  See  the  17  &  18  Vict  c.  78,  s.  13. 
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Court,  a  ship  is  arrested,  and  the  plaintiff  &ils  in  identifying 
the  vessel  seized  as  the  one  which  caused  the  damage,  the 
proper  course  is  to  dismiss  the  action  with  costs,  but  not 
to  award  damages  for  the  detention  of  the  ship,  unless  there 
wa«  mala  fides,  or  such  negligence  in  the  arrest  as  to  imply 
malice  («). 

Until  within  the  last  few  years  the  Court  of  Admiralty  re- 
ceived evidence  by  written  deposition  only, — a  practice  which 
was  obviously  ill  adapted  to  suits  of  damage  for  collision,  where 
the  viva  voce  examination  and  cross-examination  of  the  witnesses 
is  of  the  highest  importance.  By  the  3  &  4  Vict.  c.  65,  however, 
this  Court  may,  if  it  thinks  fit,  summon  before  it  and  examine 
witnesses  by  word  of  mouth,  either  in  Court  or  by  commissioners 
specially  appointed,  and  may  compel  the  attendance  of  witnesses 
and  the  production  of  documents  by  subpoena,  in  the  same  way 
as  is  done  in  the  Courts  of  common  law  (r). 

A  verdict  obtained  by  the  same  parties  in  a  Court  of  law  is 
not  a  bar  to  proceedings  in  the  Court  of  Admiralty  in  respect 
of  the  same  collision  (w).  The  Court  of  Admiralty  will  not, 
however,  as  a  general  rule,  allow  a  person  to  sue  in  that  Court 
in  respect  of  a  collision  where  he  has  brought  an  action  at 
common  law,  which  is  still  pending,  m  respect  of  precisely  the 
same  claim  ;  it  is  otherwise  where,  owing  to  the  insolvency  of 
the  defendant  in  the  action,  no  fruit  can  be  obtained  fiom  it  (a;). 

Where,  in  an  action  at  law  for  a  collision,  it  appeared  on  the 
pleadings  that  a  judgment  in  rem  had  been  previously  obtained 
in  the  Admiralty  Court  by  the  plaintifis  at  law  for  the  same 
cause  of  action,  under  which  the  ship  had  been  sold,  but  the 


(tt)  XenotY.Aldertley,  12Moo.P.C.C. 
852. 

(o)  8  &  4  Vict.  c.  65,  so.  7,  8  and  9. 
See  also  as  to  the  Proceidure  of  the  Ad- 
miralty Court  the  17  &  18  Vict.  c.  78, 
aud  the  22  8c  23  Vict  c.  6. 

(to)  The  Ann  and  Mary,  2  W.  Rob. 
190  ;  see  also  The  Bold  BuecUugh,  3  W. 
Rob.  220;  The  Bengal,  5  Jur.,  N.  S, 
1085,  and  Caetrique  v.  Imrie,  8  C.  B., 
N.  S.  1 ;  S.  C,  in  Cam.  Scacc,  <5. 
405.  See  as  to  pleas  that  the  de- 
fendant's ship  was  French,  and  that  a 
French  Court  of  law  had  decided  the 
question.  The  General  Steam  Navigation 
Company  y,  OuiUou,  11  M.  &  W.  877. 
In  Harris  v.  WillU,  15  C.  B.  710,  it  was 
held,  in  an  action  of  collision,  that  a 


plea  alleging  that  the  merits  of  the  case 
had  already  been  determined  by  the 
Admiralty  Court  in  favour  of  the  de* 
fendant  m  proceedings  taken  in  that 
Court,  afforded  no  answer  to  the  action, 
the  plea  not  showing  on  the  face  of  it 
that  the  Admiralty  Court  had  jurisdic* 
tion  over  the  matter.  Where  in  a  cause 
of  collision  proceedings  were  taken  in 
the  Admiralty  Court  on  behalf  of  the 
Crown  against  the  ship  causing  the  da- 
mage, it  was  held  in  that  Court  that  the 
18  &  19  Vict.  c.  90,  did  not  impose 
upon  the  Crown  the  liability  to  pay 
costs.  The  Leda,  82  L.  J.,  P.  M.  &  A. 
58. 

(x)  The  John  and  Mary,  Swab.  A.  R. 
471. 
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amount  of  the  damage  actually  done  exceeded  the  amount  paid 
over  to  them  under  the  Admiralty  proceedings,  it  was  held  that 
these  proceedings  could  not  be  set  up  in  bar  to  the  action  (y). 


The  continental  codes  of  Maritime  Law  differ  in  the  principles  Rules  by  which 
by  which  they  regulate  compensation  in  cases  of  collision.  The  awTnSl."^ 
rules  acted  upon  by  the  English  Court  of  Admiralty  on  this 
head  are  as  follows : — First,  if  the  damage  happen  without  blame 
being  imputable  to  either  party, — as  where  the  loss  is  occasioned 
by  a  storm  or  any  other  vis  major ^ — ^the  loss  must  be  borne  by 
the  party  on  whom  it  happens  to  light ;  the  other  is  not  respon- 
sible to  him  in  any  degree.  Secondly,  if  both  parties  are  to 
blame, — as  where  there  has  been  a  want  of  due  diligence  or  of 
skill  on  both  sides, — the  loss  must  be  apportioned  between  the 
parties,  as  it  has  been  occasioned  by  the  fault  of  both.  Thirdly, 
if  the  damage  happen  by  the  misconduct  of  the  suffering  party 
only,  the  sufferer  must  bear  his  own  burthen ;  and,  lastly,  if  it 
was  caused  by  the  &ult  of  the  ship  which  ran  the  other  down, 
the  injured  party  is  entitled  to  an  entire  compensation  from 
the  other  {z).  The  first  of  these  rules,  namely,  that  where  the 
damage  is  the  result  of  mere  accident  the  loss  must  be  borne  by 
the  party  on  whom  it  falls,  has  been  often  recognized  and  acted 
upon  (a).  It  appears  that  it  will  be  applied  not  only  where  the 
evidence  shows  conclusively  that  the  injury  was  occasioned  by 
accident,  but  also  where  there  is  a  reasonable  doubt  as  to  the 
preponderance  of  the  evidence  on  this  point  (6).  An  inevitable 
accident  has  been. defined  to  be  one  which  could  not  possibly  be 


{y)  Nelson  v.  Couch^  15  C.  B.,  N.  S. 
99. 

{z)  See  the  judgment  of  Sir  W.  Scott 
in  The  Woodrop  Sinu,  2  Dods.  85,  cited 
and  approved  of  by  Lord  Gifford  in  Hay 
y.  Le  Nevey  2  Shaw's  Scotch  Appeal 
Cases,  401. 

(a)  The  Shannon,  1  W.  Rob.  468  ;  The 
Ebenezer,  2  W.  Rob.  206  ;  The  Itinerant, 
ib.  236 ;  The  Thornley,  7  Jur.  659.  This 
rule  agrees  with  that  of  the  Roman  law 
(Dig.  lib.  9,  tit.  2,  Ad  Legem  Aquileiam, 
fr.  29),  the  principle  of  which  was 
adopted  by  some  of  the  early  maritime 
codes  of  Europe.  See  the  Consolato, 
cap.  155.  The  laws  of  Ol^ron  and  of 
Wisbuy  appear  to  lay  down  a  different 
rule,  and  to  direct  that  in  cases  of  acci- 
dent the  damage  shall  be  divided  equally 
between  the  injured  vessels.  See  Ar- 
ticle 15  of  the  former  law,  and  Articles 


29,  49,  50  and  65  of  the  latter.  It  is 
curious  that  fioulay  Paty,  in  his  Cours 
de  Droit  Commercial  Maritime,  tit  12, 
s.  6,  vol.  4,  p.  493,  asserts  that  the 
former  of  these  rules  was  adopted  by 
all  the  ancient  maritime  codes.  The 
French  Code  de  Commerce  follows  the 
civil  law,  and  by  Art.  407  directs,  **  Si 
r^v^nement  a  kti  purement  fortuit,  le 
dommage  est  support^  sans  r6p6tition 
par  celui  des  na vires  qui  I'a  €prouv6,** 
See  also  the  observations  on  this  subject 
in  Valin  Ordon.  de  la  Marine,  liv.  8, 
tit  7,  art.  10,  vol.  2,  p.  177  ;  Emerigon 
Trait^  des  Assur.  c.  12,  s.  14:  1  Bell 
Comm.  580,  581,  and  notes  ;  Marshall 
on  Ins.  B.  1,  c.  12,  s.  2 ;  and  8  Kent 
Comm.  231. 

(5)  See  the  observations  of  Lord 
Stowell  in  The  Catharine  qf  Dover,  2 
Hagg.  154. 
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prevented  by  the  exercise  of  ordinary  care,  caution,  or  maritime 
skill  (c).  Under  the  second  of  these  rules,  when  both  yessels 
are  in  &ult,  the  sums  representing  the  damage  sustained  by  each 
are  added  together,  and  the  amount  is  equally  divided  between 
the  two.  This  rule  holds  good  even  although  one  of  the  yessels 
may  have  been  more  in  fault  than  the  other  {d).  Where  the 
Court  of  Session  in  Scotland,  finding  that  both  ships  were  to 
blame,  but  that  a  greater  share  of  blame  rested  on  one,  decided 
that  her  owners  were  liable  to  two-thirds  of  the  damage,  the 
House  of  Lords,  upon  appeal,  reversed  the  decision  («).  This 
rule  is  now,  however,  subject  to  the  provisions  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  which  have  been  already 
noticed  (/* ),  and  which  provide  that,  if  any  collision  appears  to 
have  been  occasioned  by  the  non-observance  of  any  regulations 
made  by  or  in  pursuance  of  that  act,  the  ship  by  which  the 
regulation  has  been  infringed  is  to  be  deemed  to  be  in  fiiult, 
unless  the  circumstances  of  the  case  made  a  departure  fi*om  the 
rule  necessary  (g).  The  third  rule  mentioned  above  requires  no 
comment  (A).  With  respect  to  the  last,  when  the  &cts  upon 
which  its  application  depends  have  been  determined,  the  Court 
of  Admiralty,  in  awarding  compensation  to  the  party  injured, 
proceeds  on  the  same  principles  as  the  Courts  of  common  law. 


Coneequential 
damages. 


This  Court  may  award  full  compensation  for  the  damages, 
both  direct  and  consequential,  which  have  been  sustained  by  a 
collision.  Thus,  the  loss  of  the  benefit  of  an  agreement,  the 
performance  of  which  has  been  interfered  with  by  the  collision, 
may  be  taken  into  account  (t).  The  Court  refused,  however, 
in  one  case,  to  give  compensation  for  damage  done  on  shore  to 
the  cargo  of  a  vessel  which  had  been  run  ashore  after  a  col- 


(c)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  VirgU,  2  W.  Rob.  205. 

id)  The  Judith  Randolph,  cited  by 
Lord  Gifford  in  Hay  ▼.  Le  Neve,  2  Shaw's 
Scotch  Appeal  Cases,  403;  Faux  v. 
Sheffer,  8  Moo.  P.  C.  C.  75 ;  The  Linda, 
4  Jur.,  N.  S.  147.  Lord  Denman,  in 
De  Vaux  v.  Salvador,  4  A.  &  E.  432, 
speaking  of  this  rule  said,  "  It  grows 
out  of  an  arbitrary  provision  in  the  law 
of  nations  from  views  of  general  expe- 
diency, not  as  dictated  by  natural  jus- 
tice, nor  (possibly)  quite  consistent  with 
it.'*  See  also  the  quotations  from  fo- 
reign law  writers,  and  the  valuable  re- 


marks in  Mr.  Serjt.  Shee's  edition  of 
Abbott  on  Ship.  623  (10th  edit.). 

(e)  Hay  ▼.  Le  Neve,  2  Shaw's  Appeal 
Cases,  395 ;  see  also  The  Washington,  5 
Jur.  1067. 

(/)  i#»te,  p.463. 

(g)  LawMon  v.  Carr,  10  Moo.  P.  C.  C. 
162 ;  and  see  the  cases  cited  ante,  p. 
464. 

{h)  The  Ligo,  2  Hagg.  856,  was  a  case 
falling  within  thb  rule. 

(i)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Matchless,  10  Jur.  1017  ; 
Tfie  Betsy  Caines,  2  Hagg.  28 ;  see  alao 
Tho  Yorkshirewum,  ih.  80,  note. 
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lision^  some  negligence  appearing  on  the  part  of  the  owners  of 
the  cargo  (A).  And,  in  d  modem  case,  the  Court  refused  to  allow, 
in  addition  to  the  full  value  of  the  vessel,  a  claim  in  the  nature 
of  demurrage  in  respect  of  the  loss  of  the  employment  of  the 
ship,  and  of  the  owner's  earnings,  which  was  occasioned  by  the 
collision  (/).  The  rule  which  is  applied  in  cases  of  insurance, 
namely,  that  in  fixing  the  amoimt  to  be  paid  by  the  imderwriters 
for  repairs,  one-third  of  the  cost  price  is  to  be  deducted  where 
new  materials  are  substituted  for  old(m),  does  not  apply  in 
causes  of  damage  by  collision  ;  for  in  these  cases  the  claim  for 
indemnity  arises  ex  delictOy  and  the  right  against  the  wrong- 
doer is  for  a  complete  restitution  (n) ;  although  the  effect  may 
be  to  make  the  ship  of  greater  value  than  she  was  before  the 
collision  (o). 

The  successfiil  suitor,  in  a  cause  of  damage,  Has  a  lien  upon  Lien  on  pro- 
the  property  condemned  to  the  full  extent  of  the  owner's  interest  §^n^^."" 
in  the  vessel :  his  lien  is  paramoimt  to  the  claims  of  mortgagees 
prior  to  the  period  when  the  damage  was  done,  and  extends,  in 
case  of  deficiency  of  proceeds,  to  subsequent  accretions  in  the 
value  of  the  ship  arising  from,  repairs  effected  at  the  expense  of 
the  owner,  or  even  of  a  stranger,  unless  he  did  them  on  the 
security  of  the  ship  in  ignorance  of  the  collision  (/?).  This  doc- 
trine has  been  carried  so  &r  that  the  lien  has  been  held  to  travel 
with  the  ship  into  whosesoever  possession  she  may  come,  and 
to  relate  back,  as  soon  as  a  claim  for  damage  is  established,  to 
the  period  when  the  claim  first  arose.  Thus,  where  after  a  col- 
lision, and  before  the  arrest  of  the  ship,  she  was  sold  to  a  bon& 
fide  purchaser  without  notice,  it  was  held  that  a  maritime  lien 
had  attached,  at  the  time  of  the  collision,  and  overrode  the 
intermediate  rights  of  the  vendee  (g). 


{k)  TheEolidet,  Z  Hagg.  367. 

(0  The  Columbus,  3  W.  Rob.  158. 
See  also  The  Clarence,  8  W.  Rob.  283. 

(m)  See  ante,  p.  419* 

(ti)  See  the  jadgment  in  The  Gazelle, 
2  W.Rob.  281. 

(o)  The  Pactolui,  Swab.  A.  R.  173 ; 
The  Clyde,  Swab.  A.  R.  23. 

(p)  The  Aline,  1  W.  Rob.  Ill;  and 
see  The  Benares,  14  Jar.  581  ;  Prit- 
chard's  Admiralty  Digest,  tit.  Liens. 

{q)  The  Bold  Buccleugh,  3  W.  Rob. 
220,  affirmed  in  the  Privy  Council,  7 
Moo.  P.  C.  C.  281 ;  Harmer  v.  Bell,  7 
Moo.  P.  C.  C.  257.    A  further  point 


was  raised  as  to  whether  the  pendency 
of  proceedings  in  the  Court  of  Session 
in  Scotland  to  recover  damages  in  re- 
spect of  the  same  collision  could  be  set 
up  as  a  lis  alibi  pendens  in  answer  to  the 
claim  in  the  English  Court  of  Ad- 
miralty. It  was  held  by  the  Privy 
Council,  that  since  the  two  suits  were 
in  their  nature  different,  the  one  being 
in  personam,  and  the  other  tn  rem,  the 
pendency  of  the  former  could  not  be 
pleaded  in  suspension  of  the  latter.  See 
as  to  what  foreign  judgments  affecting 
the  ship  and  cargo  are  to  be  deemed  tn 
rem,  and  not  in  personam,  Cammell  ▼• 
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The  time  for  appealing  from  the  Admiralty  Court  to  the 
Privy  Council  is  not  fixed  by  any  statute ;  and  the  Court  of 
Appeal  has  a  discretionary  power  of  dealing  with  this  matter 
according  to  the  circumstances  of  each  particular  case  (r). 


HAKBOUEl. 


Injuries  Where  a  ship  was  sunk  in  the  Thames  by  accident,  without 

OB8TRUCTION8  ^^7  ^^^^  ^^  ^^^  owucr,  it  was  held  that  an  indictment  against 
!"  ?il**'  ^""^  ^°*  ^^^  ^^^  removing  the  obstruction  could  not  be  maintained  (<). 

In  another  case  an  action  was  brought  for  an  injury  to  the 
plaintifi^s  vessel  by  reason  of  its  coming  into  collision  with  a 
bai^e,  belonging  to  the  defendant,  which  had  been  sunk  in  a 
navigable  river.  The  declaration  alleged  that  the  barge  was 
concealed  by  the  water,  and  obstructed  the  navigation.  It  did 
not  show  that  the  barge  had  been  sunk  by  any  negligence  of  the 
defendant,  or  that,  at  the  time  of  the  accident,  it  was  within  his 
possession  or  control,  but  it  alleged  that  it  was  the  duty  of  the 
defendant  to  use  proper  precautions  by  leaving  a  buoy  or  other 
signal  over  the  sunken  barge,  to  prevent  other  vessels  from  run- 
ning against  it.  The  Court  held  that  no  such  duty  could  be 
implied  from  the  facts  stated,  and  that  the  declaration  was  bad 
in  substance  {t). 

In  a  later  case  the  declaration  alleged  that  the  defendants 
were  possessed  of  a  mooring  anchor,  which  was  kept  by  them 
fixed  in  a  known  part  of  a  navigable  river,  covered  by  ordinary 
tides,  and  that  before  the  accident  of  which  the  plaintiff  com- 
plained, it  had  been  removed  to  another  part  of  the  river,  where 
it  was  not  indicated,  and  was  covered  by  ordinary  tides,  of  which 
the  defendants  had  notice.  It  then  alleged  that  a  reasonable 
time  had  elapsed  from  the  time  of  this  notice  to  the  defendants, 
and  that  they  had,  during  this  time,  the  means  and  power  of 
properly  fixing  the  anchor,  and  of  indicating  its  situation,  but 
that  they  neglected  to  do  so,  whereby  the  plaintiff's  vessel. 


Seweil,  3  H.  &  N.  617;  5.  C;  in  Cam. 
Scacc,  5  H.  &  N.  728,  and  Castrique  v. 
Imrie,  8  C.  B.,  N.  S.  1  ;  S.  C,  in  Cam. 
Scaccn  t6.  405. 

(r)  The  Florenof  Nightingak,  1  Lush. 
A.  R.  6S0.  In  ordinary  cases  the  right 
of  appeal  must  be  exercised  within 
fifteen  days  from  the  date  of  the  decree 
compluned  of,  16. 

(«)  Re*  V.  Waits,  2  Esp.  675. 

(0  Brown  v.  MaUett,  5  C.  B.  599, 
see  also  Metcalfe  v.  HetheringUm,  11  Ex. 
257.    In  the  former  of  these  cases  the 


Court  intimated,  that  where  the  owner 
retains  possession  of  his  sunken  vessel, 
a  duty  of  this  kind  might  be  made  to 
appear  by  proper  averments ;  and  said 
that  in  the  case  of  Harmond  v.  Peareom, 
1  Camp.  515,  where  Lord  Ellenborough 
appears  to  have  ruled  that  the  owner  of 
a  sunken  vessel  was  bound  to  place  a 
buoy  over  the  wreck,  the  declaration 
may  have  contained  such  averments, 
and  that  it  is  probable  that  the  owner 
retained  possession  of  his  vessel  at  the 
time  of  the  accident. 
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wliilst  sailing  in  a  part  of  the  river  ordinarily  used  by  ships,  ran 
foul  of  the  anchor  and  was  damaged.  It  was  held  that  the 
declaration  was  bad  on  demurrer,  for,  although  it  alleged  that 
the  anchor  was  the  property  of  the  defendants,  it  did  not  show 
that  they  were  privy  to  its  removal,  or  that  there  was  any  duty 
on  them  to  refix  it  or  to  indicate  its  position  (u). 

Where,  however,  a  declaration  alleged  that  a  vessel  had  been 
sunk  in  a  navigable  part  of  the  Bristol  Channel,  and  that  whilst 
so  sunk  the  defendant  purchased  her,  and  had  the  possession^ 
control^  and  management  of  her,  and  allowed  her  to  remain 
under  water  without  buoy  or  notice,  so  that  the  plaintiff's  vessel 
struck  on  her  and  was  injured,  it  was  held  that  the  declaration 
showed  a  good  cause  of  action ;  since  it  sufficiently  appeared 
that  the  defendant  had  it  in  his  power,  by  due  care  and  exertion, 
to  have  removed  the  sunken  vessel  or  shifted  her  position,  and 
thus  might  have  prevented  the  injury  (»). 

Where  a  person  erects  on  the  shore  of  a  navigable  river, 
between  high  and  low  water-mark,  a  work  for  the  more  conve- 
nient use  of  his  adjoining  wharf,  which  work  (either  from  its 
original  construction,  or  from  want  of  repair)  presents  a  dan- 
gerous hidden  obstruction  to  the  navigation,  he  is  responsible 
for  an  injury  thereby  occasioned  to  ia  barge  coming  to  the  wharf, 
there  being  no  negligence  on  the  part  of  the  persons  in  charge 
of  it(«?). 

A  liability,  wider  than  the  ordinary  common  law  liability, 
exists  in  the  case  of  the  owners  of  a  navigation,  or  others  upon 
whom  a  special  duty  is  cast  by  law.  Thus,  the  proprietors  of 
a  canal,  which  is  open  to  the  public  on  payment  of  toUs,  are 
liable  for  the  damage  caused  by  a  collision  with  a  sunken  vessel 
in  the  canal,  if  they  could  have  removed  the  obstruction,  or 
have  warned  vessels  against  it  by  a  light  or  signal;  for  the 
common  law  imposes  a  duty  on  the  proprietors,  not  perhaps  to 
repair  the  canal,  or  absolutely  to  free  it  from  obstruction,  but  to 
take  reasonable  care,  so  long  as  they  keep  it  open  for  public 
use,  that  those  who  use  it  may  be  able  to  do  so  without  danger 
to  their  lives  or  property  (a:). 

(«)  Hancock  v.  The  York^  NeweattU,  245. 

and  Berwick  Railway  Company ,  10  C.  B.  (x)  Pamaby  v.  The  Lancashire  Canal 

848.  Company,  11  A.  &  E.  228.    See  also  The 

(e)  White  ▼.  CriaptlO  Ex.  312.  Parrett  Navigation  Company  ▼.  Robins, 

(w)  Whiie  V.  PhiUips,  16  C.  B.,  N.  S.  10  M.  &  W.  598. 
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The  same  rule  has  been  laid  down  with  reference  to  public 
docks  and  basins,  the  proprietors  of  which  receive  tolls  &om 
ships  using  them  (y). 

By  the  10  &  11  Vict.  c.  27  (the  Harbours'  Clauses  Act),  a 
power  is  given  to  harbour  masters  to  remove  wrecks  or  other 
obstructions  to  harbours,  docks,  or  piers,  or  to  their  approaches, 
and  floating  timber  impeding  their  navigation,  and  the  expense 
of  so  doing  is  to  be  repaid  by  the  owners.  The  harbour  masters 
may  detain  the  wreck,  or  floating  timber,  and  sell  the  same  to 
reimburse  themselves,  (if  the  expenses  are  not  paid  to  them  on 
demand,)  rendering  the  overplus  to  the  owners  on  demand  (z). 

A  private  individual  cannot,  of  his  own  authority,  abate  a 
public  nuisance  in  a  navigable  river,  or  other  public  highway, 
unless  it  does  him  a  special  injury ;  he  can  only  interfere  with 
it  as  far  as  is  necessary  to  exercise  his  right  of  passing  along 
the  highway  (a). 


Inspection  The  Merchant  Shipping  Act  Amendment  Act,  1862,  Con- 

or LIGHT-  tains,  in  sects.  43 — 47,  provisions  as  to  the  inspection  of  local 
PAYMENT  OP  lighthouses,  buoys  and  beacons,  and  as  to  the  levying  from  ships 
uiTdbrthb'm.  ^^^  ^^  application  of  dues  for  local  lighthouses,  which  it  is  not 
8.  A.  Amend-   necessaiy  to  mention  here  in  detail. 

MBNT  Act  * 

1862.        '  By  sect.  44  of  this  act,  the  persons  liable  to  pay  light  dues 

for  any  ship  £),re  declared  to  be  the  owner  or  master,  and  the 
consignees  or  agents  of  the  ship  who  have  paid  or  made  them- 
selves liable  to  pay  any  other  charge  on  account  of  the  ship  at 
the  port  of  arrival  or  discharge  (6).     And  by  sect.  45,  all  con- 


(y)  Gibbs  V.  The  Trtuteei  of  the  Liver- 
pool Dock  Company,  8  H.  &  N.  164 ; 
T/ie  Mersey  Docks  and  Harbour  Board  v. 
PenhalloWf  7  U.  ft  N.  829 ;  Thompson  ▼. 
The  North  Eastern  Railway  Company,  2 
B.  &  S.  106;  S.  C,  in  Cam.  Scacc,  ib, 
119.  In  Metcalfe  v.  Hetherington,  5  H. 
&  N.  719,  a  somewhat  narrower  view 
was  taken  of  the  Hahility  of  harbour 
trustees.  I  n  this  case  a  harbour- mastert 
without  the  knowledge  of  the  trustees, 
directed  that  a  ship  should  be  placed  in 
a  particular  berth  where  an  obstruction 
existed  which  i injured  the  ship.  The 
trustees  had  had  notice  of  the  obstruc- 
tion, as  well  as  the  harbour  master,  and 
had  directed  that  it  should  be  removed. 
A  portion  of  it  only  had  been  removed, 
but  at  the  time  when  the  ship  was  placed 
in  the  berth  io  question,  neither   the 


harbour  master  or  the  trustees  knew 
that  it  continued  unsafe.  Under  theae 
circumstances  it  was  held,  in  the  Ex- 
chequer  Chamber,  that  there  was  no 
evidence  of  negligence  on  the  part  of 
the  trustees. 

(a)  10&  11  Vict,  c  27,  s.  56.  See 
as  to  the  removal  of  unserviceable  ves- 
sels from  harbours,  ib.  s.  57* 

(a)  Bridge  v.  The  Grand  Junction 
Railway  Company,  3  M.  &  W.  244; 
Davies  v.  Mann,  10  M.  &  W.  546 ;  The 
Mayor  qf  Colchester  v.  Brooke,  7  Q.  B. 
339;  Dimes  v.  Petley,  15  Q.  B.  276. 

(b)  By  the  same  section  it  is  provided, 
that  the  light  dues  shall  be  recoverable 
in  the  same  manner  as  penalties  of  the 
same  amount  are  recoverable  under  the 
M.  S.  Act,  1854. 
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signees  or  agents  (not  being  the  owners  or  masters)  who  are 
made  liable  by  the  act  for  the  pajonent  of  light  dues  may  retain 
the  amount  paid  by  them,  in  these  cases,  from  any  moneys  in 
their  hands  belonging  to  the  owners  of  the  ship. 

By  sect.  415  of  the  Merchant  Shipping  Act,  1854,  when  a 
fire  or  light  is  burnt  or  exhibited  so  as  to  be  liable  to  be 
mistaken  for  a  light  proceeding  from  a  lighthouse,  the  general 
lighthouse  authority  for  the  district  may  require  it  to  be  ex- 
tinguished or  effectually  screened. 

By  the   Merchant   Shipping  Act  Amendment  Act,  1862,  Rules  as  to 
sect.  31,  it  is  provided  that  all  rules  concerning  lights  or  signals  gJoNALsYN* 
to  be  carried  by  vessels  navigating  any  harbour,  river,  or  other  harbours  and 
inland  navigation,  or  concerning  the  steps  for  avoiding  collision 
to  be  taken  by  these  vessels,  which  have  been  or  are  hereafter 
made  under  the  authority  of  any  local  act,  are  to  continue  in 
frdl  force  notwithstanding  the  provisions  of  that  act. 

And  by  sect.  32,  in  the  case  of  any  harbour,  river,  or  other 
inland  navigation  for  which  such  rules  are  not  and  cannot  be 
made  under  the  authority  of  any  local  act,  the  Queen  in 
council  may,  upon  application  from  the  harbour  trust  or  body 
corporate  owning  or  exercising  jurisdiction  there,  or  from  the 
persons  interested  in  the  navigation,  make  rules  concerning  the 
lights  or  signals  to  be  carried,  and  the  steps  for  avoiding  col- 
lision to  be  taken,  by  vessels  navigating  these  waters ;  and  these 
rules,  when  made,  are,  so  far  as  regards  vessels  navigating 
these  waters,  to  have  the  same  effect  as  if  they  were  regulations 
contained  in  the  schedule  to  that  act. 

It  is  provided  by  sect.  47  of  the  24  &  25  Vict.  c.  97,  (the  Opfence  op 
general  act  relating  to  malicious  injuries  to  property,)  that  if  ""b""/J1° 
any  person  unlawfully  masks,  alters,  or  removes  a  light  or  nalb,&c.,amd 
signal,  or  unlawfiiUy  exhibits  any  false  light  or  signal,  with  "oTsV&a 
intent  to  bring  any  ship,  vessel,  or  boat  into  danger,  or  unlaw- 
frilly  and  maliciously  does  anything  tending  to  the  immediate 
loss  or  destruction  of  any  ship,  vessel,  or  boat,  he  shall  be  guilty 
of  felony.     By  sect.  48  of  this  act,  it  is  also  made  felony,  im- 
lawfrdly  and  maliciously  to  cut  away,  cast  adrift,  remove,  alter, 
deface,  sink  or  destroy,  or  in  any  other  manner  unlawfrdly  and 
maliciously  to  injure,  or  conceal,  any  boat,  buoy,  buoy  rope. 
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perch  or  mark  used  or  intended  for  the  guidance  of  seamen^  or 
the  purpose  of  navigation  (c). 

Injury  to  In  an  action  brought  by  the  owners  of  a  telegraphic  cable, 

cABLE^  '"'^  which  was  lying  at  the  bottom  of  the  sea  between  England  and 
France,  it  appeared  upon  the  pleadings  that  the  defendants, 
who  were  aliens,  had,  whilst  sailing  on  the  high  seas  and  more 
than  three  miles  from  the  English  coast,  lowered  an  anchor  and 
injured  the  cable.  Under  these  circumstances,  the  Court  said 
that  it  would  presume  that  the  masters  of  ships  were  aware  of 
the  existence  and  situation  of  submarine  cables,  and  that  a  duty 
was  thereby  cast  upon  them  to  manage  their  vessels  without 
negligence,  and  so  as  to  avoid  (if  possible)  any  injury  to  the 
cables  (<f). 

(c)  The  doing  of  any  acts  with  intent  {d)  Thg  Submarine  TeUgraphie  Com' 

to  commit  any  of  the  onenceB  mentioned      pony  ▼.  IHcksonf  12  W.  R.  884. 
in  this  section,  is  also  made  a  felony,  ib. 
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cases  of  shipwreck,  derelict,  capture,  or  the  like  (a).  The  right 
to  remuneration  in  these  cases  rests  obviously  upon  equitable 
grounds ;  it  was  recognized  by  the  Roman  law,  and  has  been 
upheld  by  the  different  maritime  Courts  of  Europe  (6).  The 
subject  of  salvage  has  been  frequently  dealt  with  by  the  Legis- 
lature of  this  country.  The  chief  statutory  provisions  now  in 
force  with  reference  to  wreck  and  salvage  are  contained  in  Part 
VIII.  of  the  Merchant  Shipping  Act,  1854(c). 

Independently  of  these  statutory  provisions,  a  salvor  may  be 
defined  to  be  one  who  assists  a  vessel  in  distress,  acting  at  the 
time  as  a  volunteer,  and  not  under  any  contract  or  duty  which 
binds  him  to  that  particular  service  {d). 


Muit  be  extra* 
ordinary. 


Salvage  is  not  claimable  in  every  case  in  which  work  and 
laboiur  is  done  about  the  preservation  of  a  ship  and  cargo;  there 
must,  usually,  in  order  to  support  a  claim  for  salvage,  be  skill, 
enterprise,  and  risk  on  the  part  of  the  salvors,  and  peril  with 
respect  to  the  property  saved  (e).  Thus,  if  the  services  rendered 
do  not  exceed  the  ordinary  assistance  which  is  rendered  by  a 
towing  ship,  no  salvage  can  be  claimed  (/).  If,  however,  a 
steamer  renders  assistance  to  a  disabled  vessel  by  towing,  she 
may  be  entitled  to  salvage  (^f) ;  and  a  service  which  commences 
as  a  mere  towage  service  may,  if  new  circumstances  arise, 
become  a  salvage  service  (A).  The  conversion  of  towage  into 
salvage  service  depends  on  the  circumstances  of  each  particular 
case ;  and  the  Courts  watch  with  jealousy  the  conduct  of  tug 
steamers,  in  cases  of  this  description,  in  order  to  see  that  the 


(a)  See  1  Beawes*  Lex  Merc.  241. 

(b)  See  the  judgment  of  Sir  C.  Ro- 
binion  in  The  Calypso,  2  Hagg.  218. 

(c)  The  General  Salvage  Acts  io 
force  before  this  were  the  9  &  10  Vict. 
c.  99,  and  the  16  &  17  Vict  c.  181 
(88.  39  to  51).  The  former  of  these 
statutes  repealed  the  earlier  Salvage 
Acts  (which  are  very  numerous),  with 
the  exception  of  the  1  &  2  Geo.  4,  c. 
76,  and  the  9  Geo.  4,  c.  37,  which  re- 
late to  salvage  within  the  jurisdiction 
of  the  Cinque  Ports.     See  pott,  p.  600. 

(d)  See  the  judgment  of  Lord  Stowell 
in  The  Neptune,  I  Hagg.  236. 

(e)  See  the  judgment  in  The  Cl\fton, 
3  Hagg.  120  ;  The  London  Merchant,  ib. 
S96 1  'The  Charlotte,  3  Vi .  Roh.  71 ;  Colby 


V.  Watton,  6  Moo.  P.  C.  C.  834;  and 
The  Prince  rf  Wale;  6  Notes  of  Cases, 
89.  See  also  the  cases  cited  in  Castel- 
lain  V.  Thompson,  13  C.  B.,  N.  S.  105. 

(/)  The  Princese  Alice,  8  W.  Rob. 
138;  The  Harbinger,  16  Jur.  729;  The 
Upnor,  2  Hagg.  8 ;  The  JnnapolU,  1 
Lush.  A.  R.  855 ;  The  Lady  Egidia,  ib. 
513. 

(g)  The  Charles  Adolphe,  Swab.  A.  R. 
153. 

{h)  See  the  judgment  of  Sir  J. 
Nicholl  in  The  Isabella,  8  Hagg.  428 ; 
The  Princess  Alice,  ubi  supra ;  The  Lon- 
don Merchant,  3  Hagg.  394  ;  The  Reward^ 
1  W.  Rob.  174;  The  Galatea,  4  Jur., 
N.  S.  1064:  The  Albion,  1  Lush.  A.  R. 
282;  The  Saratoga,  ib.  SIS. 
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increased  danger  from  which  the  ship  may  have  been  rescued, 
was  not  attributable  to  the  fault  of  the  tug.  If  it  was  caused  by 
wiliul  misconduct  or  negligence,  or  want  of  reasonable  skill  on  the 
part  of  the  tug,  she  is  never  permitted  to  profit  by  her  own  wrong 
and  can  have  no  claim  to  salvage  (£)•  Salvage  may  be  awarded 
in  a  case  of  transhipment  if  the  cargo  was  really  in  danger ; 
but  claims  for  salvage  remuneration  made  under  such  circum- 
stances are  watched  with  jealousy  by  the  Court  of  Admiralty  (J). 
A  person  who  merely  hires  men  to  assist  in  landing  the  cargo 
of  a  vessel  that  is  stranded  cannot  claim  as  a  salvor,  although 


(i)  The  Bfmnehaha  (  Ward  y,3PCorkiU) 
1  Lush.  A.  R.  835 ;  S.  C,  15  Moo.  P. 
C.  C.  138.  The  following  broad  and 
luminous  statement  of  the  rules  by 
which  the  Courts  are  governed  in  cases 
of  this  kind  will  be  found  in  the  judg- 
ment of  the  Privy  Council  in  this  case. 
**When,"  said  the  Court,  "a  steam 
boat  engages  to  tow  a  vessel  for  a  cer- 
tain remuneration  from  one  point  to 
another,  she  does  not  warrant  that  she 
will  be  able  to  do  so,  and  will  do  so, 
under  all  circumstances,  and  at  all 
hazards ;  but  she  does  engage  that  she 
will  use  her  best  endeavours  for  that 
purpose,  and  will  bring  to  the  task  com* 
petent  skill,  and  such  a  crewi  tackle, 
and  equipments,  as  are  reasonably  to  be 
expected  in  a  vessel  of  her  class.  She 
may  be  prevented  from  fulfilling  her 
contract  by  a  vi*  major,  by  accidents 
which  were  not  contemplated  and  which 
may  render  the  fulfilment  of  her  con- 
tract impossible,  and  in  such  case,  by 
the  general  rule  of  law,  she  is  relieved 
from  her  obligations.  But  she  does  not 
become  relieved  from  her  obligations 
because  unforeseen  difficulties  occur  in 
the  completion  of  her  task ;  because  the 
performance  of  her  task  is  interrupted, 
or  cannot  be  completed  in  the  mode 
which  was  originally  intended,  as  by  the 
breaking  of  the  ship's  hawser.  But  if 
in  the  discharge  of  this  task  by  sudden 
violence  of  wind  or  waves,  or  other  ac- 
cidents, the  ship  in  tow  is  placed  in 
danger,  and  the  towing  vessel  incurs 
risks  and  performs  duties  which  were 
not  within  the  scope  of  her  original  en- 
gagement, she  is  entitled  to  additional 
remuneration  for  additional  services  if 
the  ship  be  saved,  and  may  claim  as  a 
salvor,  instead  of  being  restricted  to  the 
sum  stipulated  to  be  paid  for  mere  tow- 
age. Whether  this  larger  remuneration 
is  to  be  considered  as  an  addition  to,  or 


in  substitution  for,  the  price  of  towage, 
is  of  little  consequence  practically.  The 
measure  of  the  sum  to  be  allowed  as 
salvage  would,  of  course,  be  increased 
or  diminished  according  as  the  price  of 
the  towage  was  or  was  not  included  in 
it.     In  the  cases  on   this  subject,  the 
towage  contract  is  generally  spoken  of 
as  superseded  by  the  right  to  salvage. 
It  is  not  disputed,  that  these  are  the 
rules  which  are  acted  upon  in  the  Court 
of  Admiralty,  and  they  appear  to  their 
Lordships  to  be  founded  in  reason  and 
in  public  policy,  and  to  be  not  incon- 
sistent with  legal  principles  ....  To 
hold  on  the  one  hand,  that  a  tug,  having 
contracted  to  tow  is  bound,  whatever 
happens  after  the  contract,  though  not 
in  the  contemplation  of  the  parties,  and 
at  all  hazards  to  herself,  to  take  the  ship 
to  her  destination ;  or  on  the  other,  that 
the  moment  the  performance   of  the 
contract  is  interrupted,  or  its  completion 
in   the  mode  originally  intended  be- 
comes impossible,  the  tug  is  relieved 
from  all  further  duty,  and  at  liberty  to 
abandon  the  ship  in  her  charge  to  her 
fate ; — would  be  alike  inconsistent  with 
the  public  interests.    The  rule,  as  it  is 
established,  guards  against  both  incon- 
veniences, and  provides  at  the  same 
time  for  the  safety  of  the  ship  and  the 
just  remuneration  of  the  tug.    The  rule 
has  been  long   settled ;    parties  enter 
into  towage  contracts  on  the  faith  of  it; 
and  we  should  be  extremely  sorry  that 
any  doubt  should  be  supposed  to  exist 
upon  it.     It  is  said,  that  it  has  never 
been  brought  before  us  for  decision.    If 
so,  considering  how  often  the  rule  has 
been  acted  upon,  the  almost  necessary 
inference  is,  that  it   has  never   been 
made  the  subject  of  appeal,  because  it 
has  been  universally  acquiesced  in." 

U)  The  Hope,  8  Hagg.  423;    The 
Weetmintter,  1  W.  Rob.  229. 
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he  is  entitled  to  a  fair  remuneration  for  his  trouble  (k).     Wher6 
a  cutter  approached  as  nearly  as  could  be  done  with  safety  to  a 
ship  in  distress  which  had  signalled  for  help^  and  gave  advice  to 
her  which  led  to  her  safety^  it  was  considered  in  the  Court  of 
Admiralty  that  this  constituted  salvage  service  (/). 

Where  the  crew  of  a  vessel  are  so  reduced  by  death  and 
sickness  as  to  be  insufficient  for  her  navigation^  another  vessel 
which^  on  the  high  seas,  supplies  men  from  her  own  crew,  is 
entitled  to  salvage  (wi).  Where  a  vessel  lying  in  dock  was  in 
danger  of  catching  fire  from^the  surrounding  warehouses  which 
were  in  flames,  and  was  towed  out  into  a  place  of  safety  by  a 
steamer,  it  was  held  that  salvage  was  payable  (n). 

Services  which  are  performed  on  land  in  connection  with 
assistance  rendered  at  sea  may  be  included  in  a  claim  for  sal- 
vage (o).  Where  a  suit  for  salvage  was  brought  by  a  person 
who  had  taken  charge  of  a  stranded  vessel  under  an  agreement 
with  the  master,  and  had  saved  a  valuable  cargo,  the  Court 
allotted  to  him  a  reasonable  remuneration;  although  it  said 
that  the  services  rendered  were  rather  in  the  character  of  a 
meritorious  agency  than  of  a  salvage  service  (p).  But  charges 
for  repairs  done  to  the  ship  cannot  be  included  in  a  salvage 
claim  {q). 


Muit  be  bene- 
ficial. 


If  the  services  of  the  alleged  salvors  are  not  attended  with,  or 
followed  by,  benefit  to  the  owners  of  the  ship,  or  goods,  no  salvage 
can  be  claimed ;  for  salvage  reward  is  a  compensation  for  benefit 
actually  conferred  in  the  preservation  of  property,  not  for  meri- 
torious exertions  alone  (r).  Where  a  boat's  crew,  after  labour- 
ing for  a  whole  day  at  a  vessel  which  was  ashore,  abandoned 
her,  without  any  intention  of  returning,  leaving  their  service  in- 
complete, and  she  was  afterwards  got  off  by  others,  it  was  held 
that  those  who  first  gave  assistance  were  not  entitled  to  salvage^ 
although  some  of  them    tendered   their  services   to  the  real 


(*)  The  Wan,  2  W.  Rob.  70.  See 
also  The  Lively,  3  W.  Rob.  64,  in  wbich 
a  claim  for  salvage  under  similar  cir- 
cumstances by  an  agent  of  Lloyd's  was 
dismissed. 

(I)  The  Eliza,  1  Lusb.  A.  R.  536. 
The  mere  giving  of  information  is  not, 
under  ordinary  circumstances,  a  salvage 
service :  The  Little  Joe,  1  Lush.  A.  R.  88. 

(m)  The  Roe,  Swab.  A.  R.  84. 


(n)  The  Tees,  1  Lush.  A.  R.  505. 

(o)  See  the  judgment  in  The  Mary 
Ann,  1  Hagg.  161. 

(  p)  The  Favorite,  2  W.  Rob.  255. 

Iq)  The  Raitiger,  2  Hagg.  42. 

(r)  See  The  India,  1  W.  Rob.  406 ; 
the  judgment  in  The  Zephyrtu,  ib,  830  ; 
and  The  Edward  Hawkins,  1  Lush.  A.  R. 
515. 
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salvors  before  the  vessel  v^as  got  off  («).  Where,  however,  a 
salvage  is  finally  effected,  those  who  meritoriously  contribute 
to  that  result  are  entitled  to  share  in  the  reward,  although  the 
part  they  took,  standing  by  itself,  would  not  in  &ct  have  pro- 
duced it  (t). 

When  a  ship  or  cargo  belonging  to  a  British  owner  is  cap-  Cases  of  re- 
tured  by  an  enemy,  and  retaken  either  by  a  Queen's  ship  or  by  ^^  ^^' 
a  private  vessel,  the  owner  is  entitled  by  statute,  upon  proof  of 
his  title,  to  a  restoration  of  the  property  subject  to  payment  of 
salvage  (u).  It  is  the  practice  of  the  Court  of  Admiralty  to 
extend  the  benefit  o£this  rule  to  allies  whose  property  has  been 
recaptured  by  an  English  vessel,  unless  it  appears  that  they 
belong  to  a  state  which  deals  with  British  property  upon  a  less 
liberal  principle ;  in  which  case  the  rule  of  reciprocity  is  ap- 
plied (ar). 

The  preservation  of  human  life  has  always  been  considered  to  Preservation  of 
be  an  important  ingredient  in  estimating  the  amount  to  be  paid 
to  salvors  where  property  has  also  been  saved  (y ) ;  but  where  no 
property  was  saved,  but  human  life  alone  was  preserved,  the 
Court  of  Admiralty  had,  apart  from  statute,  no  power  of  remu- 
nerating the  salvors,  however  meritorious  their  conduct  might 
have  been  (z).  The  1  &  2  Geo.  4,  c.  75,  empowered  justices  of 
the  peace  to  decide  on  salvage  claims  for  services  rendered  to 
ships  or  goods,  "  or  for  being  instrumental  in  saving  the  life  or  lives 
of  any  person  or  persons  on  board,"  and  gave  an  appeal  to  the 
Court  of  Admiralty  to  parties  dissatisfied  (a).  It  was  held  that 
this  statute  conferred  no  original  jurisdiction  on  the  Court  of 
Admiralty  to  award  salvage  in  cases  where  life  alone  had  been 


(#)  The  India,  I  W .  Rob,  ^06, 
it)  The  J  wage  Bastiaarif  5  C.  Rob. 
322;  The  Jtlas,  1  Lush.  A.  R.  518. 
Salvors  working  under  an  engagement, 
that  is  to  say,  not  mere  volunteers,  but 
men  engaged  by  a  ship  in  distress  to 
assist  her,  may  be  entitled  to  salvage  re- 
ward, although  their  eiforts  are  unsuc- 
cessful ;  if  the  ship  is  otherwise  saved : 
The  Undaunted,  I  Lush.  A.  R.  90. 

(tt)  See  the  13  Geo.  2,  c.  4,  s.  18 ;  the 
17  Geo.  2,  c.  34,  s.  20 ;  the  29  Geo.  2, 
c.  34,  s.  24 ;  the  45  Geo.  3,  c.  72,  s.  7 ; 
and  the  55  Geo.  3,  c.  60,  s.  5.  The  last 
of  these  acts  expired  with  the  French 

M.P. 


war.  Before  these  statutes,  if  a  ship  of 
this  country  was  captured,  taken  infra 
prasidia,  and  there  condemned,  the  pro- 
perty in  her  was  entirely  divested  out 
of  the  owner,  and  he  acquired  no  new 
right  to  her  upon  recapture.  See  the 
judgment  of  Sir  W.  Scott  in  L*Aci\f, 
£dw.  186. 

(or)  The  Santa  Cruz,  1  Rob.  50. 

(j^)  The  Aid,  1  Hagg.83;  The  Ardvu 
caple,S  Hagg.  151. 

(s)  Ibid.;  see  also  the  judgment  in 
The  Zephyrue,  1  W.  Rob.  331,  and  The 
Johannes,  1  Lush.  A.  R.  182. 

(a)  1  &  2  Geo.  4,  c.  75,  ss.  8  &  9. 

I  I 
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preserved  (6).  This  act  was  repealed  by  the  9  &  10  Vict.  c.  99, 
which  provided  that  every  person  (except  receivers  of  Admi- 
ralty droits  under  the  act)  who  should  act  or  be  employed  in  the 
saving  or  preserving  of  any  ship  in  distress,  or  of  any  part  of 
the  cargo,  or  "  of  the  life  of  any  person  on  board  the  same,'* 
should  be  paid  a  reasonable  salvage  (c).  The  terms  of  this 
statute  were  wider  than  those  of  the  earlier  act,  but  it  contained 
no  distinct  provision  as  to  the  persons  who  were  to  pay  salvage 
in  case  life  alone  was  preserved,  or  as  to  the  principle  upon 
which  the  amount  was  to  be  estimated.  The  Court  of  Admi- 
ralty, therefore,  notwithstanding  this  statute,  continued  to  act  in 
accordance  with  the  decision  upon  the  earlier  act. 


ProTisions  of 
the  Merchant 
Shipping  Act, 
1854,  of  the 
Admiralty 
Court  Act, 
1861,  and  of 
the  Merchant 
Shipping  Act 
Amendment 
Act,  1862. 


By  recent  acts  of  Parliament,  however,  this  defective  state  of 
the  law  has  been  remedied,  and  the  cases  in  which,  and  the  per- 
sons by  whom,  salvage  is  to  be  paid  have  been  clearly  defined^ 
as  well  as  the  principles  upon  which  it  should  be  estimated. 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  with 
reference  to  salvage,  are  contained  in  Part  VIII. 

It  is  provided,  by  sect.  458  of  this  act,  that  whenever  a  ship 
or  boat  is  stranded,  or  otherwise  in  distress,  on  the  shore  of  any 
sea,  or  tidal  water,  situated  within  the  limits  of  the  United  King* 
dom,  and  services  are  rendered  by  any  person, 

(1.)  In  assisting  the  ship  or  boat; 

(2.)  In  saving  the  lives  of  the  persons  belonging  to  the  ship 
or  boat  (d) ; 

(3.)  In  saving  the  cargo  or  apparel,  or  any  portion  of  it ; 

And  whenever  any  wreck  {e)  is  saved  by  any  person  other 
than  a  receiver  within  the  United  Kingdom ; 

There  shall  be  payable  by  the  owners  of  the  ship,  boat,  cargo. 


(4)  The  Zephvnu,  1  W.  Rob.  829. 

(c)  9  &  10  Vict  c.  99,  B.  19.  See 
also  a.  21.  This  statute  was  repealed 
by  the  17  &  18  Vict.  c.  120. 

(d)  See  the  observations  on  this  pro- 
vision by  Dr.  Lushington  in  7%«  Bartley, 
Swab.  A.  R.  199,  and  in  The  Coro- 
mandelt  ib,  207.  Priority  is  given  to 
claims  in  respect  of  life  salvage.  See 
the  M.  S.  Act,  1854,8. 469,  and  the  case 
last  cited. 

(«)  By  the  interpretation  clause  of 
the  act  (s.  2),  the  term  **  wreck"  in- 
cludes '* jetsam,  flotsam,  lagan,  and 
derelict,  found  in  or  on  the  shores  of 


the  sea  or  any  tidal  water.*'  See  Aar- 
ther  as  to  the  meaning  of  "wreck,"  Com. 
Dig.  tit.  Wreck.  Timber  found  floating* 
at  sea,  without  aA  apparent  owner,  hav- 
ing drifted  from  its  moorings,  is  not 
**  wreck"  within  the  meaning  of  the 
act.  Palmer  v.  Rouse,  3  H.  &  N.  505. 
Where  goods  were  imported  into  this 
country,  warehoused,  entered  for  ex- 
portation,  and  shipped  for  Belgium, 
but  the  vessel  was  lost  within  the  Eng- 
lish port,  and  the  goods,  being  partly 
thrown  upon  the  shore,  and  partly 
found  floating  on  the  sea  and  landed, 
were  convey^  to  the  warehouse  of  the 
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apparel,  or  wreck,  to  the  person  by  whom  the  services  are  ren- 
dered, or  by  whom  the  wreck  is  saved,  a  reasonable  amount  of 
salvage,  together  with  all  expenses  properly  incurred  in  the  per- 
formance of  the  services,  or  the  saving  of  the  wreck. 

By  sect.  459,  salvage,  in  respect  of  the  preservation  of  the 
life  of  any  person  belonging  to  any  ship  or  boat,  shall  be  payable 
by  the  owners  in  priority  to  all  other  claims  for  salvage  ;  and  in 
cases  where  the  ship  or  boat  is  destroyed,  or  where  the  value  of 
it  is  insufficient,  after  payment  of  the  actual  expenses  incurred, 
to  pay  the  amount  of  salvage  due  in  respect  of  any  life,  the 
Board  of  Trade  may  in  its  discretion  award  to  the  life  siJvor, 
out  of  the  Mercantile  Marine  Fund,  any  sum  it  may  deem  fit, 
in  satisfaction  of  the  amount  of  salvage  so  left  unpaid. 

The  above  provisions  relating  to  salvage  of  life  did  not  apply  Life  salvage 
to  such  salvage  services  when  rendered  by  or  to  the  crew  of  a  gjipg. 
foreign  ship,  or  of  a  British  ship  in  foreign  waters  (/),  but  by 
the  Admiralty  Court  Act,  1861  (24  Vict  c.  10),  sect.  9,  it  is 
provided,  that  aU  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  in  regard  to  salvage  of  life  fipom  any  ship  or  boat 
within  the  limits  of  the  United  Kingdom,  shall  be  extended  to 
the  salvage  of  life  from  any  British  ship  or  boat,  wheresoever 
the  services  may  have  been  rendered,  and  from  any  foreign  ship 
or  boat,  where  the  services  have  been  rendered  either  wholly  or 
in  part  in  British  waters. 

And  by  the  Merchant  Shipping  Act  Amendment  Act,  1862, 
s^ct.  59  , Whenever  it  is  made  to  appear  to  the  Queen  that  the 
government  of  any  foreign  country  is  willing  that  salvage  shall 
be  awarded  by  British  Courts  for  services  rendered  in  saving  life 
from  any  ship  belonging  to  such  country  when  such  ship  is  be- 
yond the  limits  of  British  jurisdiction,  the  Queen  may,  by  order 
in  council,  direct  that  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  and  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  with  respect  to  salvage  for  services  rendered  in  saving 
life  from  British  ships,  shall  in  all  British  Courts  be  held  to 
apply  to  services  rendered  in  saving  life  from  the  ships  of  such 


lord   of  the  manor,  and  immediately  United  Kingdom,  within  the S&  4  Will, 

claimed  by  the  owner,  it  was  held  that  4,  c.  52,  a.  50.    Barry  ▼.  Arnaud,  10  A. 

they   were   chargeable   with    duty   as  &  £.  646. 
"  wreck"   brought  or  coming  into  the  (/}  The  Johannes,  1  Luah.  A.  R.  182. 
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foreign  countrj,  whether  such   services  are  rendered  within 
British  jurisdiction  or  not  (g). 

Under  the  system  established  by  these  acts,  the  Court  of 
Admiralty  considers  the  preservation  of  human  life  as  the  most 
important  of  all  elements  in  weighing  the  value  of  a  salvage 
service  (A). 

Who  mat  The  ofEcers  and  crew  of  the  ship  in  distress  cannot,  except 

SALVORS  under  extraordinary  circumstances,  claim  salvage  for  services 

When  officers  rendered  to  their  own  ship,  for  they  are  bound  by  their  engage- 
?'  ^^  ®^  •^^P  ment  to  perform  these  services  (£).  For  the  same  reason  salvage 
may  claim.  cannot  be  claimed  by  seamen  who  are  successAil  in  rescuing 
their  ship  from  others  of  the  crew  who  have  mutinied  (  /).  This 
rule  does  not,  however,  apply  to  a  recapture  from  an  enemy;  for 
the  crew  are  under  no  obligation  of  duty  to  attempt  a  recapture, 
and  must  therefore  be  considered  to  have  acted  as  volunteers  in 
the  matter  (A).  So  when  a  ship  that  has  received  damage  is 
bona  fide,  and  for  the  purpose  of  saving  life,  abandoned  at  sea 
by  order  of  the  master  without  hope  of  recovery,  the  mariners' 
contract  is  at  an  end ;  and  if  the  crew  volunteer  to  return  to  the 
ship,  and  are  instrumental  in  saving  her,  they  are  entitled  to 
salvage  (2).  If,  however,  the  abandonment  take  place  upon  the 
coast,  and  the  crew  escape  to  shore,  any  services  they  render  in 
saving  the  wreck  will  only  entitle  them  to  wages  according  to 
their  contract  (?n).  So  if  the  abandonment  be  only  temporary, 
or  be  not  bond  fide  and  by  order  of  the  master,  the  crew  are  still 
bound  to  labour  imder  their  original  contract,  and  cannot  claim 
salvage  (n). 


(g)  As  to  the  efTect  of  such  an  order 
in  council,  its  publication,  alteration 
and  revocation,  and  the  mode  of  prov- 
ing it,  see  the  M.  S.  A.  Amendment 
Act,  1862,  ss.  61—64. 

(A)  The  Thomat  Fielden,  32  L.  J., 
P.  M.  &  A.  61 :  and  The  Eastern  Mo- 
narchf  1  Lush.  A.  R.  81. 

(i)  See  the  judgment  in  The  Neptune, 
1  Hagg.  236.  See  as  to  the  rule  in 
America,  Hobart  v.  Drogan,  10  Peters 
(American)  Rep.  108,  in  which  it  was 
held  that  seamen,  in  the  ordinary  course 
of  things,  cannot  become  salvors,  what- 
ever may  be  the  extent  of  the  peril  or 
the  gallantry  of  their  services ;  but  that 
they  may  claim  as  salvors  if  eztraordi* 
nary  events  occur,  which  dissolve  their 
connexion  with  the  ship  de  facto,  or  by 


operation  of  law,  or  if  they  exceed  their 
proper  duty.  See  also  3  Kent  Comm. 
246.  248. 

{j)  The  Governor  Raffles,  2  Dods.  14. 

(k)  See  the  judgment  in  The  Two 
Friends,  1  Rob.  278  ;  The  Beaver,  3  ib. 
292. 

(/)  The  Florence,  16  Jur.  572 ;  7^ 
Warrior,  1  Lush.  A.  R.  476.  This  prin- 
ciple is  also  acted  upon  in  America. 
See  Mason  v.  The  Ship  Blaireau,  2  Cranch 
(American)  Rep.  239 ;  and  Hobart  v. 
Drogan,  ubi  supra. 

(m)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Florence,  ubi  supra, 

(n)  See  the  judgments  of  Dr.  Lush- 
ington  in  The  Florence  and  The  Warrior, 
ubi  supra. 
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Pilots  are  not  entitled,  under  ordinary  circumstances,  to  Pilot*, 
charge  more  for  their  services  than  the  statutory  rates  of  pilot- 
age (p).  They  are  not,  however,  bound  to  assist  vessels  in  dis- 
tress for  mere  pilotage  reward,  but  are  entitled  in  extraordinary 
cases  of  this  description  to  remuneration  in  the  nature  of 
salvage  (p).  For  although  the  Courts  will  not  favour  a  claim  for 
salvage  by  a  party  originally  engaged  as  a  pilot,  it  is  clear  that 
pilots  are  not  to  be  compensated  by  mere  pilotage  remuneration 
for  salvage  services  (y). 

Passengers  are  not  bound,  for  the  purpose  of  saving  the  vessel  Passengers, 
or  cargo,  to  do  any  act  inconsistent  with  their  own  safety ;  con- 
sequently where  a  ship,  being  in  danger,  was  deserted  by  the 
master  and  a  portion  of  the  crew,  and  a  passenger  took  the 
command  and  brought  her  safely  to  port,  it  was  held  that  he  was 
entitled  to  salvage  (r).  Where,  however,  passengers  voluntarily 
remain  on  board,  and  services  such  as  pumping  are  rendered  by 
them,  during  a  danger  to  the  ship  which  is  common  to  all  on 
board,  they  cannot  claim  salvage  (s). 


act  under  a 
contract. 


Persons  who  enter  into  an  express  contract  to  render  assist-  Persons  who 
ance  to  a  ship  in  distress  for  a  fixed  sum  cannot  claim  salvage (^). 
Unless  there  is  fi^ud,  the  Court  of  Admiralty  will  confine  the 
salvors  to  the  amoimt  stipulated  for  by  the  bargain,  although  it 
be  inadequate  to  the  services  rendered  (u).  So,  as  against  the 
owners  of  the  vessel  saved,  the  Court  will  uphold  a  salvage 
agreement  which  has  been  entered  into  by  them,  unless  it  is 


(o)  Ante^y,  211. 

(p)  See  the  cases  cited  ante^  p.  211  ; 
also  The  City  of  Edinburgh,  2  Hagg.833 ; 
The  Industry,  3  ib.  203 ;  and  The  Hebe, 
2  Vf.  Rob.  246.  The  9  &  10  Vict.  c. 
99,  s.  21,  which  enabled  justices  to  de- 
cide on  the  amount  of  salvage  where 
the  owners  and  salvors  disagreedi  ex- 

f>res8Jy  excepted  cases  of  **  ordinary  pi- 
otage."  It  has  been  held  in  America, 
that  pilots  are  entitled  to  salvage  when 
they  perform  salvage  services  beyond 
the  limits  of  their  proper  duties,  or  un- 
der circumstances  to  which  those  duties 
do  not  apply.  Hohart  v.  Drogan,  10 
Peters  (American)  Rep.  108. 

{q)  HaUey  v.  Albertuszen,  II  Moo. 
P.O.  C.  813. 

(r)  Newman  ▼.  WtUten,  8  B.  &  P. 
613.  See  also  the  remarks  of  Lord 
Stowell  in  The  Two  Friends,  1  Rob.  285; 


The  Salacia,  2  Hagg.  269;  and  The 
Hope,  3  Hagg.  423.  In  The  Braneton, 
2  Hagg.  3,  note,  Lord  Stowell  refused 
to  allow  salvage  to  a  passenger  who  was 
a  naval  officer. 

(e)  The  Vrede,  1  Lush.  A.  R.  322. 
See  also  the  judgment  of  Lord  Stowell 
in  The  Brantton,  ubi  supra, 

(t)  The  Mulgrave,  2  Hagg.  77;  The 
Betsey,  2  W.  Rob.  167  ;  The  True  Blue, 
ib.  176  ;  Tihe  Repulse,  ib.  396  ;  The  Emu- 
lous, I  Sumner  (American)  Rep.  207. 
The  proof  of  such  an  agreement  must, 
however,  be  clear  and  satisfactory.  The 
Graces,  2  W.  Rob.  294.  The  Court  of 
Admiralty  has  jurisdiction  over  an 
agreement  for  salvage  service,  although 
it  be  made  on  shore.  The  Catherine,  12 
Jur.  682. 

(tf )  The  Henry,  U  Jur.  188. 
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shown  to  be  grosBlj  exorbitant,  or  to  have  been  obtained  by 
compulsion  or  fraud  (x) ;  or  unless  it  has  been  corruptly  made 
with  the  owner's  agent  (y).  It  is  otherwise,  however,  where  an 
agreement  fixing  the  amount  of  remimeration  has  been  made 
and  mutually  abandoned  (z),  or  circumstances  have  arisen  which 
have  rendered  necessary  exertions  such  as  could  not  have  been 
contemplated  at  the  time  of  the  making  of  the  contract  (a). 
The  master  of  the  vessel  rendering  assistance  has  power  in  these 
cases  to  bind  his  own  interest  and  that  of  his  employers  (6),  but 
an  agreement  entered  into  by  him  will  not  include  the  rest  of 
the  crew,  unless  they  concur  in  it  (c) ;  nor  will  the  Court  of 
Admiralty  uphold  an  agreement  by  which  the  seamen  bind 
themselves  to  receive  only  a  particular  apportionment  of  the 
reward  in  the  case  of  their  earning  salvage,  for  such  a  bargain 
is  contrary  to  principle,  as  it  tends  to  deprive  the  salvors  of 
their  usual  motives  to  cnterprize((2).  By  the  Merchant  Ship- 
ping Act,  1854,  it  is  provided,  that  every  stipulation  in  any 
agreement  made  under  that  act  by  which  any  seaman  consents 
to  abandon  any  right  to  salvage  shall  be  wholly  inoperative  (e). 
Where  vessels  sail  as  consorts,  and  under  an  agreement  to 
give  to  each  other  mutual  protection,  a  claim  for  salvage  cannot 
be  founded  on  services  performed  by  the  crew  of  one  in  assisting 
the  other  {f).  But  where  a  custom  was  alleged  to  exist  in  the 
whale  fisheries  for  vessels  to  assist  each  other  gratuitously  in 
time  of  danger,  it  was  held  that,  assuming  its  existence,  it  could 
not  apply  to  a  ship  which  was  not  embarked  in  any  joint  enter- 
prize  with  the  vessel  in  peril,  but  which  had  gone  out  from  this 


(«)  The  Helen  and  George^  Swab.  A.  B. 
868. 

(y)  The  Cnu  F.,  1  Lush.  A.  R.  583. 

(«)  The  Samuel,  15  Jur.  407. 

(a)  The  WilUam  Brandt,  cited  2  W. 
Rob.  172.  See  also  the  judgmeDt  of 
the  Privy  Council  in  Ward  v.  yPCorkill, 
15  Moo.  P.  C.  C.  13^,  cited  anU,  p.  479, 
Dote  (i)> 

{h)  The  Court  of  Admiralty  will  hold 
the  salvors  to  such  an  ajrreement,  though 
it  be  a  hard  bargain,  The  Firefly ,  Swab. 
A.  R.  240.  Nor  will  such  an  agree- 
ment be  lightly  set  aside  because  of  a 
subsequent  alteration  in  the  weather, 
which  renders  the  duty  more  onerous 
than  was  at  first  anticipated.  TheJonge 
jindrUSf  Swab.  A.  R.  226 ;  S.  C,  in 
P.  C,  nomine  HaUey  ▼.  Alhertuszen^  1 1 
Moo.  P.  C.  C.  313.    See  poet,  p.  504, 


the  provisions  of  the  M.  S.  Act,  1854, 
as  to  voluntary  agreements  made  by 
salvors  to  abandon  their  lien  and  abide 
the  decision  of  a  Court  of  Admiralty, 
upon  security  being  given  them  by  the 
master  or  person  in  charge  of  the  ship. 

(c)  The  Britain,  1  W.  Rob.  40;  The 
Sarah  Jane,  2  W.  Rob.  110. 

(d)  The  Louiea,  2  W.Rob.  22. 

(e)  M.  S.  Act,  1854,  s.  182.  This 
provision  does  not  apply  to  the  case  of 
any  stipulation  made  by  the  seamen  of 
any  ship  which,  according  to  the  terms 
of  the  agreement,  is  to  be  employed  on 
a  salvage  service,  with  respect  to  the 
remuneration  to  be  paid  to  them  for 
salvage  services  to  be  rendered  by  the 
ship  to  other  ships.  See  the  M.  S.  A. 
Amendment  Act,  1862,  s.  18. 

(/)  The  Zephyr,  2  HBgg.  ^X 
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country  expressly  to  render  assiBtance  (g).  The  East  India 
Company  was  held  not  to  be  exempt  from  the  payment  of  sal- 
vage to  the  crew  of  a  ship  chartered  to  them  for  services  rendered 
to  a  ship  which  belonged  to  them  (A).  Where  the  crews  of  two 
ships  belonging  to  the  same  owner  assisted  another  ship  which 
was  not  only  chartered  to  him,  but  of  which  he  had  appointed 
the  master  and  crew^  and  which  carried  a  cargo  belonging  to 
him,  the  Court  refused  to  award  salvage  against  the  owners  of 
the  chartered  vessel  (i). 

Salvage  being  earned  by  the  personal  exertions  of  the  master 
and  crew,  it  follows  that,  where  a  vessel  is  under  charter,  the 
charterer  has  no  claim  to  reward  for  salvage  services  performed 
by  the  ship,  unless  the  right  to  the  benefit  of  any  salvage  is 
given  to  him  in  express  terms  by  the  charter-party  (ft). 

The  effect  of  the  performance  of  salvage  services  by  Queen's 
ships  will  be  mentioned  in  a  later  part  of  this  Chapter  (/). 

Salvors  have  a  lien  at  common  law  on  the  property  rescued,  Remrdies  op 
and  may  retain  it  until  they  are  remunerated  (im).     In  the 
Court  of  Admiralty,  also,  salvage  services  have  always  been 
deemed  to  give  a  maritime  lien  on  the  ship,  although  the  sal* 
vors  may  not  have  possession  of  her  (n). 

The  right  of  salvage  may  be  determined  by  a  Court  of  law  in  Action, 
an  action  brought  by  the  claimant  upon  the  implied  contract  to 
remunerate  him,  ot  in  an  action  by  the  owner  of  the  ship  or 
goods  for  their  detention  (o).  No  action  can  be  brought  by  a  sea- 
man against  the  owner  of  his  ship  for  his  share  of  salvage  money 
awarded  to  the  owner  by  justices  acting  under  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  and  paid  to  him,  no  appor- 
tionment of  the  salvage  having  been  made  by  the  justices  (p). 

Salvors  may  also  enforce  their  claims  either  by  a  suit  in  the 


SALVORS. 

Lien. 


(g)  The  Swan,  I  W.  Rob.  68.  This 
custom  was  also  set  up  in  The  Margaret, 
2  Hagg.  48,  note,  but  was  not  esta- 
blished. Although  such  a  custom  has 
been  held  not  to  deprive  of  the  right 
to  salvage,  it  may  affect  the  amount 
awarded.  See  the  judgment  of  Lord 
Stowell  in  The  Trelawney,  4  Rob.  228. 

(h)  The  Waterloo,  2  Dods.  433. 

(t)  The  Maria  Jane,  14  Jur.  867. 

(fc)  The  jtlfen,  Swab.  A.  R.  189. 

(/)  Post^  p.  502. 

(m)  Harford  v.  Jones,  I  Ld.  Raym. 
393.    See  also  the  judgment  of  Eyre, 


C.  J.,  in  Nicholson  ▼.  Chapman,  2  H.  Bl. 
257 :  Baring  v.  Day,  8  East,  57. 

(n)  The  Gustqf,  1  Lush.  A.  R.  506.  In 
this  case  a  salvage  lien  was  held  to  be 
entitled  to  priority  over  the  possessory 
lien  of  a  shipwright,  into  whose  yard 
the  vessel  came  after  the  salvage  ser- 
vices had  been  rendered. 

(o)  Newman  v.  Walters,  8  B.  &  P. 
612  :  2  Chit.  Plead.  54.  The  remedy 
by  action  is  now  rarely  resorted  to. 

(  p)  Atkinson  v.  WoodhaU,  1  H.  &  C. 
170 ;  and  see  post,  p.  489. 
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Baits  in  Court 
of  Admiralty. 


Court  of  Admiralty  against  the  ship,  freight,  or  goods ;  or,  in 
certain  cases,  by  proceedings  before  magistrates,  under  the 
Merchant  Shipping  Act,  1854,  sect  460  (y). 

The  Court  of  Admiralty  has,  by  ancient  usage,  jurisdiction 
over  all  salvage  cases  arising  on  the  high  seas.  By  modem 
statutes  the  jurisdiction  of  this  Court  has  also  been  extended 
to  cases  in  which  the  ship  saved  was  within  the  body  of  a 
county  at  the  time  when  the  services  were  rendered  (r).  And 
by  the  Merchant  Shipping  Act,  1854,  sect.  476,  it  is  expressly 
provided,  that,  subject  to  the  provisions  of  that  act,  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  upon  all 
claims  whatsoever  relating  to  salvage,  whether  the  services  in 
respect  of  which  salvage  is  claimed  were  performed  upon  the 
high  seas,  or  within  the  body  of  any  county,  or  partly  in  one 
place  and  partly  in  the  other,  and  whether  the  wreck  was  found 
at  sea  or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on 
land.  This  Court  has  also  power  to  deal  with  all  questions  as 
to  the  title  to  or  ownership  of  any  ship,  or  the  proceeds  tiiereof 
remaining  in  the  registry  of  the  Court,  which  arise  in  any 
cause  of  salvage  («).  The  jurisdiction  of  the  Court  is  not 
ousted  by  the  fact  that  the  parties  have  entered  into  an  agree- 
ment to  refer  the  claim  in  dispute  to  arbitration  (t) ;  nor  is 
the  remedy  of  salvors  in  this  Court  in  any  way  affected  by 
their  abandoning  the  possession  of  the  vessel  which  they  have 
saved  (u). 


By  the  Vice -Admiralty  Courts  Act,  1863  (26  Vict,  o^  24), 

sect.  10,  jurisdiction  is  given  to  the  Colonial  Vice- Admiralty 

Courts  established  under  that  act  in  all  cases  of  claims  in  respect 

of  salvage  of  any  ship  or  of  life  or  goods  therefrom. 

Proceedings  The  provisions  of  the  Merchant  Shipping  Act,  1854,  with 

MCTdiaot         reference  to  salvage,  were  contained  in  the  Eighth  Part  of  that 

Shipping  Act,    act ;  they  have  been  amended  and  extended  by  the  Merchant 

^^^'  Shipping  Act  Amendment  Act,  1862. 


{q)  See  posit  p.  489.  Before  this  act 
these  proceedings  were  regulated  by  the 
9  &  10  Vict.  c.'99,  which  is  now  re- 
pealed.  See  as  to  the  recovery  of  saU 
vage  within  the  jurisdiction  of  the 
Cinque  Ports,  pott,  p.  600. 

(r)  8  &  4  Vict.  c.  65,  s.  6 ;  9  &  10 


Vict  c.  99,  s.  ¥),  which  last-mentioned 
act  is  now  repealed. 

(<)  3  &  4  Vict.  c.  65,  s.  4. 

(t)  La  Puritima  Concepciofif  13  Jur. 
545. 

(«)  The  EUanora  Charlotta,  I  Hagg. 
156. 
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It  will  be  convenient  to  state  first  how  the  law  stood  under 
the  earlier  act^  and  then  to  mention  the  provisions  of  the  later 
statute. 

By  sect.  460  of  the  Merchant  Shipping  Act,  1854,  it  was  * 
provided,  that  whenever  a  dispute  with  respect  to  salvage  arose 
in  the  United  Kingdom,  elsewhere  than  within  the  boundaries  of 
the  Cinque  Ports  (a:),  between  the  owners  (y)  of  a  ship,  boat, 
cargo,  apparel,  or  wreck  {z),  and  the  salvors,  as  to  the  amount 
of  salvage,  and  the  parties  to  the  dispute  could  not  agree  as  to 
the  settlement  of  the  claim  by  arbitration  or  otherwise,  if  the 
sum  claimed  did  not  exceed  200/.,  the  dispute  should  be  referred 
to  the  arbitration  of  any  two  justices  of  the  peace  resident  (in 
cases  of  wreck)  at  or  near  the  place  where  the  wreck  was  found, 
and  (in  cases  of  salvage)  at  or  near  the  place  where  the  ship  or 
boat  was  lying,  or  at  or  near  the  first  port  or  place  in  the  United 
Kingdom  into  which  the  ship  or  boat  was  brought  after  the 
occurrence  of  the  accident. 

By  the  same  section  it  was  provided  that  if  the  sum  claimed  {a)  Arbitradoa 
exceeded  200/.,  the  dispute  might,  by  consent,  be  referred  to 
arbitration  in  the  manner  above  mentioned ;  but  if  the  parties 
did  not  consent  to  this  course,  the  question  should  be  deter- 
mined, in  England  and  Ireland,  by  the  Court  of  Admiralty, 
and  in  Scotland  by  the  Court  of  Session.  If,  however,  the 
claimants  did  not  recover  a  greater  sum  than  200/.,  they  were 
not,  under  the  provisions  of  this  act,  to  recover  any  costs, 
charges,  or  expenses  (&),  unless  the  Court  certified  that  the  case 
was  a  fit  one  to  be  tried  in  a  superior  Court.  It  was  also  pro- 
vided by  this  section  that  every  dispute  with  respect  to  salvage 
might  be  heard  and  adjudicated  upon  on  the  application  either 
of  the  salvor  or  of  the  owner  of  the  property  salved,  or  of  their 
agents. 


(x)  Salvage  disputes  within  the 
Cinque  Ports  are  still  determinable  as 
before  the  passing  of  this  act  See  post, 
p.  500. 

(y )  The  word  ^*  owner,"  as  here  used, 
has  been  held  to  include  mortgagees. 
Ths  LouUa,  11  W.  11.614. 

(«)  As  to  what  is  *'  wreck,"  see  ante, 
p.  482. 

(a)  As  to  the  meaning  of  these  words, 
see  The  William  and  John,  82  L.  J., 
P.  M.  &  A.  102,  and  post,  p.  498. 


{b)  This  limitation  as  to  costs  was 
held  to  extend  only  to  cases  where  the 
salvage  service  was  performed  within 
the  limits  of  the  United  Kingdom,  that 
is,  within  three  miles  of  the  coast.  See 
The  Actif,  Swab.  A.  R.  287  ;  Th€  Leda, 
Swab.  A.  R.  40 ;  see  also  the  observa- 
tions of  Dr.  Lushington  in  The  Fenix, 
Swab.  A.  R.  16,  as  to  the  principles 
upon  which  the  Admiralty  Court  will 
act  in  certifying  that  a  case  is  fit  to  be 
tried  there. 
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By  sect.  461  of  the  Merchant  Shipping  Act,  1854,  it  was  pro- 
vided that  whenever  in  pursuance  of  the  act  any  dispute  as  to 
salvage  was  referred  to  the  arbitration  of  justices,  they  might 
*  either  determine  the  matter  themselves  (with  the  assistance,  if 
they  wished  it,  of  an  assessor),  or  they  might  appoint  some 
person  conversant  with  maritime  afiairs  to  act  as  umpire  (c). 


AppemL 


By  sect.  464,  an  appeal  was  given  against  the  award,  in 
the  cases  mentioned  above,  to  the  Court  of  Admiralty  in 
England  and  Ireland,  and  to  the  Court  of  Session  in  Scotland, 
whenever  the  sum  in  dispute  (cf)  exceeded  50L{e).  And  by 
sect.  465,  it  was  enacted  that  the  justices  should,  in  cases  of 
appeal,  transmit  to  the  Court  of  Appeal  a  copy  of  the  proceed* 
ings  before  them  or  their  umpire,  and  of  the  award,  tc^ether 
with  a  certificate  of  the  gross  value  of  the  article  in  respect  of 
which  the  salvage  was  claimed. 


Payment  of  By  sects.  466  and  467  of  this  act,  whenever  the  amount  of 

anddutieVof*^'  Salvage  payable  in  respect  of  salvage  services  rendered  in  the 
receivers.  United  Kingdom  had  been  finally  ascertained  by  agreement  or 
award,  but  a  dispute  arose  as  to  the  apportionment  of  it  amongst 
several  claimants,  the  person  liable  to  pay  the  salvage  might  (if 
the  amount  did  not  exceed  200Z.)  pay  it  over  to  the  receiver  of 
the  district ;  and  upon  the  receipt  of  the  money,  and  the  grant- 
ing of  a  certificate  of  the  payment  by  the  receiver,  the  person 
liable  to  pay  the  salvage  was  discharged  as  well  as  his  pro- 
perty in  respect  of  the  claim  in  question ;  and  the  amount 
so  paid  to  the  receiver  might  be  distributed  by  him  as  he 
thought  fit  (/). 

The  following  rules  were  laid  down  by  sect.  468  of  the  act 
with  reference  to  the  duties  of  the  receiver: — 

(1.)  If  any  salvage  was  due  to  any  one  under  the  act  for 


(c)  By  86.  461 — ^Z  it  was  declared, 
that  the  awards  must  be  made  within 
forty-eight  hours  after  the  question  had 
been  referred,  unless  the  time  was  en. 
larged  by  the  referees  ;  that  the  assessor 
or  umpire  should  receive  for  his  ser- 
vices  such  a  sum  not  exceeding  5/.,  as 
the  Board  of  Trade  might  direct ;  and 
that  the  costs  of  the  arbitration  should 
be  in  the  discretion  of  the  referees. 

{d)  As  to  the  meaning  of  these  words, 
see  The  Andrew  Wilson,  32  L.  J.,  P.  M. 


&  A.  104,  and  pott,  p.  493. 

(e)  The  same  section  provided,  that 
notice  of  appeal  must  be  given  to  the 
justices  within  ten  days  after  the  date 
of  the  award,  and  that  the  proceedings 
must  be  commenced  in  the  Court  of 
Appeal  within  twenty  days  from  that 
date. 

(/)  As  to  the  principles  upon  which 
the  receivers  act  in  making  the  appor- 
tionment, see  posi,  p.  494,  note  (9). 
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services  rendered  in  assisting  any  ship  or  boat,  or  saving 
the  lives  of  persons  belonging  to  her,  or  the  cargo  or 
apparel,  the  receiver  was  to  detain  the  ship  or  boat,  and 
the  cargo  and  apparel,  until  payment  of  the  salvage,  or 
process  had  been  issued  by  some  competent  Court  for 
their  detention ; 
(2.)  If  the  salvage  was  due  in  respect  of  the  saving  of  any 
wreck  (and  the  wreck  was  not  sold  as  unclaimed),  the 
receiver  was  to  detain  it  until  payment^  or  the  issuing 
of  process,  as  above  mentioned. 
But  the  receiver  might  (where  no  such  process  had  been 
issued),  release  &om  his  custody  the  ship,  boat,  cargo,  apparel, 
or  wreck,  upon  security  being  given  to  him  for  the  amount  of 
salvage  due  {g). 

By  sect.  469  of  this  act,  it  was  provided  that  the  receiver 
might  sell  any  ship,  boat,  cargo,  apparel,  or  wreck  detained  by 
him  for  non-payment  of  salvage,  rendering  the  overplus  to  the 
owners  after  payment  of  salvage  fees  and  expenses,  in  the  fol- 
lowing cases  (A) : — 

(1.)  Where  the  amount  of  salvage  not  being  disputed  was  not 

paid  within  twenty  days  after  it  became  due  ; 
(2.)  Where  the  amount  being  disputed  no  appeal  lay  from 
the  first  tribunal  to  which  the  question  was  referred,  and 
payment  had  not  been  made  within  twenty  days  afl^er  its 
decision ; 
(3.)  Where  the  amount  being  disputed  an  appeal  lay  to 


(g)  It  was  provided  by  si.  468,  495 
and  497  of  this  act,  that  where  the  claim 
for  salvage  exceeded  2002.,  the  Court  of 
Admiralty  might  determine  as  to  the 
amount  of  security  and  sufficiency  of 
the  sureties,  and  whenever  the  bond  or 
other  security  given  to  the  receiver  was 
for  an  amount  exceeding  200^,  pro- 
ceedings might  be  instituted  in  that 
Court  by  either  of  the  parties  for  the 
purpose  of  having  the  questions  arising 
between  them  adjudicated  on,  and  the 
Court  might  enforce  payment  of  the 
security  as  if  bail  had  been  given ;  and 
that  these  bonds  should  be  exempt 
from  stamp  duty.  See  jpott,  p.  504,  as 
to  voluntary  agreements  by  salvors  to 
give  up  their  Hen  upon  security  being 
given  them.  Where  a  receiver  of  wreck 
releases  salved  property  upon  security, 
the  salvors  have  no  right  to  detain  it,  or 
to  arrest  it  by  warrant  from  the  Admi- 


ralty Court.     Tht  Lady  Katharine  Bear- 
ham,  1  Lush.  A.  R.  404. 

{h)  By  8.  470  of  this  statute  it  was 
provided,  that  the  owners  of  any  wreck 
who  established  their  claim  within  a 
year  from  the  date  at  which  it  came 
into  the  receiver's  possession,  should  be 
entitled  to  have  it  delivered  up  to  them, 
subject  to  the  above-mentioned  deduc- 
tions. By  s.  498  of  the  act  it  was  pro- 
vided, that  whenever  the  amount  of 
salvage  had  been  ascertained  and  ex- 
ceeded 200/.,  the  Court  of  Admiralty 
should  have  power  to  apportion  it 
among  the  persons  entitled.  By  s.  52 
of  the  M.  S.  A.  Amendment  Act,  1862, 
the  delivery  up  of  any  wreck  by  any 
receiver  does  not  affect  any  question  as 
to  the  right  or  title  to  the  wreck  that 
may  be  raised  by  third  parties,  or  as  to 
the  title  to  the  soil  on  which  Uie  wreck 
is  found.    See  potif  p.  507. 
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another  tribunal,  but  the  amount  was  not  paid  within 
twenty  days  after  the  decision  of  the  first  tribunal,  and 
no  proceedings  in  appeal  had  been  taken  within  that 
period. 
These  are  the  main  provisions  of  the  Merchant  Shipping 
Act,  1854,  with  reference  to  salvage ;  they  are  still  in  force, 
subject  to  this  important  addition  and  amendment: — all  the 
provisions  in  the  Eighth  Part  of  this  act  giving  summary  juris- 
diction to  two  justices  in  salvage  cases,  and  for  preventing 
unnecessary  appeals  and  litigation,  now  extend  (by  the  opera- 
tion of  the  Merchant  Shipping  Act  Amendment  Act,  1862)  to 
cases  in  which  the  value  of  the  property  saved  does  not  exceed 
1,000/.,  and  also  to  cases  in  which  the  salvage  services  have 
been  rendered  out  of  the  limits  of  the  United  Kingdom. 

Proceeding!  By  sect.  49  of  the  Merchant  Shipping  Act  Amendment  Act, 

ten/ed^ris-     1862,  the  above-mentioned  provisions  of  the  Eighth  Part  of  the 
diction gfiven     Merchant  Shipping  Act,  1854,  are  amended  as  follows:  — 
chant  Shipping      (1-)  These  provisions  are  extended  to  all  cases  in  which  the 
Act  Amend-  value  of  the  property  saved  does  not  exceed  1,000/.,  as 

roent  Act,  i     •  .  -»  oi  • 

1862.  well  as  to  the 'cases  provided  for  by  the  Merchant  Ship- 

ping Act,  1854 ; 

(2.)  They  are  to  be  held  to  apply  whether  the  salvage  service 
has  been  rendered  within  the  limits  of  the  United  King- 
dom or  not ; 

(3.)  One  of  the  principal  secretaries  of  state,  or  in  Ireland 
the  lord  lieutenant  or  other  chief  governor  or  governors, 
may  appoint  out  of  the  justices  for  any  borough  or 
county  a  rota  of  justices,  by  whom  jurisdiction  in  salvage 
cases  shall  be  exercised ; 

(4.)  When  no  such  rota  is  appointed,  the  salvors  may,  by 
writing  addressed  to  the  justice's  clerk,  name  one  justice, 
and  the  owner  of  the  property  saved  in  like  manner  may 
name  the  other ; 

(5.)  If  either  party  &ils  to  name  a  justice  within  a  reasonable 
time,  the  case  may  be  tried  by  two  or  more  justices  at 
petty  sessions ; 

(6.)  Any  stipendiary  magistrate,  and  in  England  any  county 
court  judge,  and  in  Scotland  any  sheriff  or  sheriff  sub- 
stitute, and  in  Ireland  the  recorder  of  any  borough  or 
the  chairman  of  quarter  sessions  in  any  county,  may 
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exercise  the  same  jurisdiction  in  salvage  cases  as  is  given 
to  two  justices ; 
(7.)  One  of  the  principal  secretaries  of  state  may  determine 
a  scale  of  costs  to  be  awarded  in  salvage  cases  by  justices 
or  Courts  (i)  acting  under  these  provisions ; 
(8.)  All  the  provisions  of  the  Merchant  Shipping  Act,  1854, 
relating  to  summary  proceedings  in  salvage  cases,  and 
to  the  prevention  of  unnecessary  appeals  in  these  ca^s, 
are,  except  so  far  as  the  same  are  altered  by  the  later 
act,  to  extend  and  apply  to  all  the  proceedings  under 
both  the  statutes. 
It  is  also  provided  by  sect.  50  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  that  whenever  any  salvage  question 
arises  the  receiver  of  wreck  for  the  district  may,  upon  applica- 
tion from  either  of  the  parties,  appoint  a  valuer  to  value  the 
property  in  respect  of  which  the  claim  is  made,  and  must,  when 
the  valuation  is  returned  to  him,  give  a  copy  of  it  to  both 
parties ;    and  any   copy  of  this  valuation,  purporting  to  be 
signed  by  the  valuer,  and  attested  by  the  receiver,  is  receivable 
in  evidence  in  any  subsequent  proceeding  (j). 

It  has  been  held  in  the  Court  of  Admiralty  that  the  meaning 
of  these  two  statutes  taken  together  is,  that  if  the  sum  claimed 
does  not  exceed  200/.,  or  if  the  property  salved  does  not  exceed 
1,000/.,  the  dispute  must  be  referred  to  the  justices,  or  other 
summary  jurisdiction,  and  the  authority  of  the  Court  of  Ad- 
miralty is  taken  away  (A).  It  has  also  been  held  by  that  Court 
that  the  limitation  of  the  jurisdiction  of  the  Court  of  Admiralty 
by  these  acts  to  cases  where  the  claim  is  over  200/.,  and  the 
value  of  the  property  saved  does  not  exceed  1,000/.,  depends 
(so  &r  as  relates  to  the  sum  claimed)  on  the  claim  made  ante- 
cedently to  any  proceedings  (/).  So,  the  words  "  sum  in  dis- 
pute," as  used  in  sect.  464  of  the  Merchant  Shipping  Act, 
1854,  have  been  held  to  refer  to  the  sum  originally  claimed, 
and  not  to  the  sum  awarded  and  appealed  against  (m). 

(1)  The  scale  of  fees  and  costs  which  or  the  Lord  Ordinary  o€Sciating  on  the 

has  been  issued   by  the  Secretary  of  bills  during  vacation. 

State  in  pursuance  of  the  above  provi-  (k)  The  William  and  Joktiy  32  L.  J., 

sion,^  will  be  found  poit^  App.  p.  ccxciii.  P.  M.  &  A.  102. 

{j)  By   8.   51  of  this  act  the  words  (I)  lb. 

«*  Court  of  Session,"  used  in  s.  468  of  (m)  The  Andrew  Wilson,  82  L.  J.,  P. 

the  M.  S.  Act,  1854,  are  to  be  deemed  M.  fir  A.  104. 
to  include  either  division  of  the  Court, 
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Amount 
awardbd|and 
how  appor- 
TIONED. 


The  Court  of  Admiralty  acts  in  awarding  salvage  on  liberal 
principles  (n).      In  cases  of  ordinary  salvage  (o)  the  amount 
awarded  bears  no  fixed  proportion  to  the  extent  of  the  property 
General  rules.    Baved,  but  depends  in  each  particular  case  upon  the  value  of 

that  property,  the  danger  from  which  it  has  been  rescued,  the 
time  expended,  the  expense  incmred  by  the  salvors,  and  the 
success  of  their  efforts  (p).  The  Court  looks  also  not  merely 
to  the  exact  quantum  of  service  performed  in  the  case  itself,  but 
to  the  general  interests  of  navigation  and  commerce,  which  are 
protected  by  exertions  of  this  nature  (7). 


(n)  See  the  cases  cited  below,  and 
the  judgments  in  V Egpiranct^  1  Dods. 
49,  and  The  WUliam  Beckford^  Z  Rob. 
Z&5, 

(o)  Before  the  Prize  Acts,  the  amount 
of  salvage  awarded  by  the  Court  of  Ad- 
miralty in  cases  of  re- capture,  bore  no 
fixed  proportion  to  the  value  of  the  pro- 
perty. See  as  to  these  acts,  anttt  p.  481, 
note(tt). 

{p)  See  The  Salaeia,  2  Hag?.  262; 
and  the  judgments  in  The  Thetu^Z  Hagg. 
62:  The  Ewell  Grove,  t2>.  221 ;  The 
Traveller,  ih.  37 1 ;  The  London  Merchant, 
ib.  895 ;  and  The  Industry,  ib.  204.  See 
also  The  Graces,  2  W.  Rob.  294.  With 
regard  to  the  mode  in  which  salvage  of 
freight  should  be  reckoned,  see  The 
Norma,  1  Lush.  A.  R.  124. 

(a)  Seethe  judgment  of  Lord  Stowell 
in  The  WiUiam  Beckford,  3  Rob.  355 ; 
The  Sara/i,  1  Rob.  313,  note  ;  The  Hec- 
tor, 3  Hagg.  90 ;  The  Industry,  ib.  203. 
In   the  instructions  to  receivers  of 
wreck  and  droits  of  Admiralty,  issued 
by  the   Board  of  Trade  in  1859,  the 
main  ingredients  of  salvage  service  are 
described  (by  Art.  90)  as  follows: — 
"(1.)  The    degree    of   danger  from 
which  the  lives  or  property  are 
rescued. 
(2.)  The    value    of    the    property 

saved. 
(3.)  The  risk  incurred  by  the  salvors. 
(4.)  The  value  of  any  of  the  pro- 
perty by  the  use  of  which  the 
services  are  rendered,  and  the 
danger  to  which  it  was  exposed. 
(6,)  The  skill  shown  in  rendering  the 

services. 
(6.)  The  time  and  labour  occupied. 
Where  all  these  concur  in  the  perform- 
ance of  any  salvage  service,  the  re- 
ward ought  to  be  large ;  and  in  propor- 
tion as  fewer  of  these  ingredients  are  to 
be  found,  so  should  the  reward  be  less. 


But  where  scarcely  any,  or  only  the 
last  of  them  exist,  the  service  can  hardly 
be  denominated  a  salvage  service;  it  is 
little  or  nothing  more  than  mere  work 
and  labour,  and  should  be  rewarded  ac- 
cordingly. 

(1.)  In  estimating  the  degree  of  dan- 
ger from  which  the  lives  or  property 
were   rescued,  regard  should  be  had 
to,— 
The  damage  sustained  by  the  venA 

itself; 
The  nature  of  the  locality  from  which 

she  was  rescued ; 
The  season  of  the  year  when  the  ser- 
vices were  rendered,  and  if  the 
weather  at  the  time  was  not  tem- 
pestuous, the  probability  or  im- 
probability of  its  becoming  so ; 
Ignorance  or  knowledge  (as  the  case 
may  be)  of  the  locality  on  the 
part  of  the  maeter  and  other  per- 
sons on  board  the  vessel  saved. 
(2.)  The  value  of  the  property  saved 
is  also  an  essential  ingredient  in  the 
amount  of  remuneration  to  be  awarded. 
If  the  value  of  the  property  be  small, 
the  reward  must  be  small ;  if  lai^g^  a 
greater  reward  may  be  given,  for  in  pro- 
portion to  that  value  is  the  ben^t  to  the 
ownerfs,  which  is  one  of  the  primary 
considerations  in  settling  the  amount  of 
remuneration.    The  amount  of  the  re- 
ward should  not,  however,  increase  in 
direct  proportion  to  the  value  of  the 
property.    The  object  of  the  Courts  is 
to  give  an  adequate  reward,  Courts  of 
Admiralty,    therefore,   always   give   a 
smaller  proportion  when  the  property  is 
large. 

As  a  genera]  rule  it  may  be  stated 
that  Courts  of  Admiralty  very  seldom, 
if  ever,  give  more  than  one-half  of  the 
value  of  the  property  saved.  This 
should,  in  fact,  be  regarded  as  the  maxi- 
mum, except  in  some  few  eases  where 
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Ih  ca^es  of  derelict  as  much  as  one  half  of  the  value  of  the 
property  saved  is  frequently  decreed  (r).  But  there  is  no  fixed 
rule  even  in  these  cases,  although  more  than  one  half  or  less 
than  one  third  is  rarely  given  {$).  In  some  cases,  indeed,  where 
the  claim  has  been  against  king's  ships,  or  the  property  saved 


the  services  have  been  highly  meritori- 
ous, aud  the  value  of  the  property  saved 
is  but  snriall. 

(8.)  The  risk  incurred  by  the  salvors 
themselves,  if  necessarily  incidental  to 
the  performance  of  the  service,  is  the 
most  important  ingredient  in  estimating 
the  amount  of  salvage  to  be  awarded. 
Tlie  value  of  human  life  is  that  which 
is  and  ought  to  be  principally  considered 
in  the  preservation  of  other  men's  pro- 
perty; and  if  this  be  satisfactorily 
proved  to  have  been  hazarded,  the  sal- 
vors should  be  most  liberally  rewarded ; 
and  when  not  only  risk  has  been  in- 
curred, but  actual  loss  of  life  has  en- 
sued, a  still  larger  amount  of  salvage 
should  be  given. 

(4.)  The  value  of  the  property  by 
which  the  services  have  been  rendered 
is  not  an  unimportant  element  in  esti- 
mating the  reward  to  be  given,  provided 
it  has  been  exposed  to  risk  and  danger 
in  the  performance  of  the  service.  The 
greater  the  risk  incurred  by  the  salvors 
or  their  property,  the  greater  should  be 
the  remuneration.  It  is  from  the  same 
consideration  that  no  salvage  is  allowed 
for  the  use  of  her  Majesty's  ships,  or 
the  consumption  of  stores  and  articles 
belonging  to  her  Majesty,  as  even  were 
the  vessel  totally  lost  in  rendering  the 
services,  the  loss  would  not  fall  on  the 
salvors. 

(5.)  The  skill  and  knowledge  of  the 
salvors  is  on  essential  ingredient  in  a 
meritorious  salvage  service.  The  same 
skill,  however,  that  would  be  required 
from  duly  licensed  pilots,  is  not  to  be 
expected  from  ordinary  smackmen  or 
boatmen  assuming  the  management  of 
vessels  in  cases  of  difficulty ;  but  to  en- 
title such  salvors  to  reward,  it  must  be 
shown  that  they  possessed  skill  com- 
mensurate with  their  vocation  and  con- 
dition in  life,  and  adequate  to  the  duties 
they  undertook  to  perform. 

Where  the  services  have  been  per- 
formed by  pilots,  care  should  be  taken 
to  ascertain  that  the  services  were  really 
of  a  salvage  nature,  and  that  the  vessel 
was  actually  in  distress;  for  otherwise 
they  must  be  rewarded  merely  as  pilot- 
age.   The  rate  of  remuneration  to  pilots 


has,  under  the  provisions  of  the  Pilot 
Acts,  been  fixed  on  a  liberal  scale,  and 
in  return  they  are  bound  to  afford  their 
assistance  in  all  weathers,  except  at  the 
risk  of  their  lives.  It  is,  however,  a 
settled  doctrine  of  the  Court  of  Ad- 
miralty, that  pilots  may  claim  as  salvors 
in  circumstances  of  great  danger,  or 
where  other  than  mere  pilotage  services 
have  been  required  of  them.  No  pilot 
is  bound  to  take  charge  of  a  vessel  in 
distress  for  mere  pilotage  reward,  and  if 
he  do  take  charge  of  a  vessel  so  circum. 
stanced,  he  is  entitled  to  a  salvage  re- 
muneration. In  all  such  cases,  the  skill 
and  knowledge  possessed  by  persons  of 
this  class  fairly  entitle  them  to  a  liberal 
reward." 

(r)  See  VEspirancet  1  Dods.  46  ;  and 
the  judgments  in  The  Fortuna,  4  Rob. 
194  ;  and  The  BlendenkaU,  1  Dods.  421 ; 
also  The  ElUotta,  2  Dods.  75  ;  The  Effort, 
8  HaRg.  165 ;  The  Watt,  2  W.  Rob.  70: 
and  The  Sarali  Bell,  4  Notes  of  Cases, 
146,  and  the  judgment  in  Gore  v.  Bethel, 
12  Moo.  P.  C.  C.  189.  The  reason  why 
a  higher  reward  is  usually  given  where 
the  ship  or  goods  are  derelict  is  that 
these  are  cases  of  great  danger  to  the 
property  saved.  See  the  judgment  of 
Dr.  Lushington  in  The  Florence,  16  Jur. 
578.  In  order  to  constitute  derelict,  it 
is  not  necessary  that  no  owner  should 
afterwards  appear  ;  it  is  sufficient  that 
there  has  been  an  abandonment  at  sea 
by  the  master  and  crew  without  hope  of 
recovery.  A  mere  quitting  of  the  ship, 
however,  in  consequence  of  imminent 
danger,  or  for  the  purpose  of  procuring 
assistance  from  the  shore,  or  with  an 
intention  of  returning  to  her  again,  is 
not  an  abandonment.  See  the  judg- 
ment of  Lord  Stowell  in  The  Aqtdla,  1 
Rob.  40 ;  The  Barefoot,  14  Jur.  841 : 
The  Pickwick,  16  Jur.  669;  The  FeniXy 
Swab.  A.  R.  IS. 

(<)  See  TlteAquilOy  1  Rob.  87 ;  The  For- 
tuna,  4  Rob.  78  ;  and  the  judgments  in 
The  Effort  and  L*Esp6raMeey  ubi  eupra. 
In  The  Frances  Mary,  2  Hagg.  89, and  The 
Reliance,  ib,  90,  note,  the  Court  gave  a 
moiety,  and  ordered  that  the  costs  should 
be  paid  out  of  the  other  moiety.  In 
America  it  is  held,  that  there  is  no  valid 
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has  been  very  small  {t),  or  the  salvage  operations  have  been  of 
long  continuance  (m),  or  effected  by  expensive  machinery  (ar),  a 
larger  proportion  than  a  moiety  has  been  allowed.  But  these 
cases  have  been  either  cases  of  Serelict,  or  cases  of  a  very 
peculiar  nature ;  and  it  has  been  laid  down,  that  in  no  case, 
however  meritorious  the  service  may  have  been,  does  the  Court 
of  Admiralty  decree  to  the  salvors  more  than  a  moiety  of  the 
proceeds  of  the  property  saved  (y). 

The  amount  commonly  allowed  has  been  one  third  or  one 
quarter  of  the  net  proceeds  of  the  property  saved,  whilst  in  some 
cases  a  fifth,  sixth,  or  tenth  only,  has  been  awarded  (z).  And 
where  the  service  has  been  of  a  very  trivial  nature  even  less  has 
been  given  (a). 

The  use  by  the  salvors  of  steam  power  has  often  been  recog- 
nized by  the  Court  as  a  ground  for  awarding  high  salvage, 
since  this  power  is  expensive  to  the  salvors,  and  usually  very 
efficacious  to  the  ship  in  distress  (b). 

The  Court  usually  gives  a  smaller  proportion  of  the  value  of 
the  property  saved  where  the  value  is  large,  and  a  higher  pro- 
portion where  it  is  small ;  for  in  the  latter  case  the  award  of  a 
small  proportion  would  not  hold  out  a  sufficient  encouragement 
to  salvors  (c). 

It  is  a  settled  rule  that  a  Court  of  Appeal  will  not  interfere 
with  the  amount  of  salvage  awarded  by  the  Court  below,  unless 
the  judgment  appears  to  be  clearly  erroneous,  or  the  case  is  of 
an  extraordinary  character  (rf). 


reason  for  fixing  the  reward  for  salving 
derelict  property  at  not  more  than  a 
half,  or  less  than  a  third,  of  the  property 
saved,  and  that  the  true  principle  in  all 
cases  is  to  give  adequate  reward  accord- 
ing to  the  circumstances  of  the  case.  Poit 
V.  Jones,  19  How.  (American)  Rep.  150. 

(0  See  the  judgment  in  The  Bri' 
tanniOf  3  Hagg.  154. 

(tt)  The  Jonge  Bastiaan,  5  Rob.  322. 

(x)  The  Jubilee,  3  Hagg.  43,  note. 

(y)  Gore  v.  Bethel,  12  Moo.  P.  C.  C. 
189. 

(i)  For  the  proportions  of  salvage 
awarded  in  particular  cases,  see  Prit- 
chard's  Admiralty  Digest,  tit.  Salvage. 

(a)  The  Red  Rover,  3  W.  Rob.  ISO. 

{b)  The  Raikei,  1  Hagg.  246 ;  The 
London  Merchant,  3  Hagg.  394;  The 
Earl  Grey,  ib.  363 ;  The  Shannon,  1  IJur. 


1045  ;  The  Martin  Luther,  Swab.  A.  R. 
287  :  The  Spirit  qfthe  Age.ih.  286.  In  the 
instructions  by  the  Board  of  Trade  to  the 
receivers  of  wreck,  it  is  said  (in  Article 
91 ),  that, "  when  the  services  have  been 
rendered  by  steam -vessels,  they  are 
always  considered  as  entitled  to  a  very 
liberal  reward,  not  only  on  account  of 
the  great  value  of  the  property  which 
is  thereby  exposed  to  risk,  but  because 
of  the  great  skill  and  power  of  vessels 
of  that  description,  and  the  expedition 
with  which  services  are  generally  per> 
formed  by  them." 

(c)  See  the  judgments  of  Lord  Stowell 
in  The  Blendenhall,  1  Dods.  421,  and  in 
The  Waterloo,  2  Dods.  442. 

{d)  Gann  v.  Brun,  12  Moo.  P.  C.  C. 
341 ;  and  Green  v.  Btuley,  ib.  346. 
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The  Court  of  Admiralty  has  always  exercised  the  right  of 
apportioning  salvage  where  there  has  been  more  than  one 
claimant.  The  Merchant  Shipping  Act,  1854,  contained  an 
express  provision  in  this  respect,  and  provided,  by  sect.  498, 
that  whenever  the  aggregate  amount  of  salvage  payable  in 
respect  of  salvage  services  rendered  in  the  United  Kingdom  had 
been  finally  ascertained,  and  exceeded  200Z.,  and  whenever  the 
services  had  been  rendered  elsewhere,  and  the  amoimt  had 
been  finally  ascertained,  whatever  it  might  be,  if  any  delay  or 
dispute  arose  as  to  the  apportionment,  any  Court  having  Ad- 
miralty jurisdiction  might  cause  it  to  be  apportioned  amongst 
the  persons  entitled,  in  such  manner  as  it  might  think  just ; 
and  might  for  that  purpose  appoint  a  person  to  carry  the  appor- 
tionment into  efiect,  and  compel  any  person  in  whose  hands  or 
under  whose  control  the  amount  might  be,  to  distribute  it,  or 
bring  it  into  Court,  to  be  dealt  with  as  the  Court  might 
direct  (e). 


Provisions  of 
the  Merchant 
Shipping  Act, 
1854.  and  of 
the  Merchant 
Shipping  Act 
Amendment 
Act,  1862. 


Powers  of 
Courts  of  Ad- 
miralty, and 
rules  under 
which  receivers 
of  wreck  act. 


(«)  See  as  to  apportionment  of  sal- 
vage by  the  Court  of  Admiralty,  Tfu 
EnchantretSf  1  Lush.  A.  R.  93,  and  The 
Princest  Helena^  ih.  190.  The  following 
are  the  instructions  issued  by  the  Board 
of  Trade  to  receivers  of  wreck,  with  re- 
ference to  the  apportionment  of  salvage. 
See  Article  98  of  the  Instructions  issued 
in  1859. 

"  The  principles  which  regulate  the 
apportionment  of  a  salvage  reward 
amongst  the  parties  entitled  thereto 
are,  in  most  cases,  comparatively  sim- 
ple. The  cases  which  will  fall  within 
the  coffnizance  of  the  receivers  will 
generally  be  found  to  belong  to  one  or 
other  of  the  following  classes.  Where 
the  salvage  services  have  been  ren- 
dered : — 

(1.)  By  revenue  cruisers  or  coast- 
guard men. 
(2.)  By  smacksmen,    boatmen,    or 

fishermen. 
(3.)  By  landsmen  or  beachmen. 
(4.)  By  the  master  and  crew  of  some 
vessel. 

(1.)  As  regards  the  first  class  of  sal- 
vors (the  revenue  cruisers  and  coast- 
guard men),  rules  have  been  laid  down 
for  the  distribution  of  rewards  of  all 
kinds  amongst  the  officers  and  men  en- 
gaged ;  and  the  receivers  should  there- 
lore  pay  over  the  whole  amount  due  to 
the  ofiicers  and  men  to  the  inspecting 
commander  of  the  district,  who  will  dis- 
tribute the  same  under  the  authority  of 

M.P. 


the  comptroller-general  of  the  coast- 
guard. A  special  report  should  be 
made  by  the  inspecting  commander  in 
cases  where  special  skill  or  enterprise 
have  been  shown,  or  special  risk  in- 
curred by  any  individual,  in  order  that 
directions  may  be  issued,  if  necessary, 
for  giving  a  special  reward. 

(2.)  With  regard  to  the  second  class 
of  salvors  (the  smacksmen,  boatmen  and 
fishermen),  it  will  generally  be  found 
that  there  is  a  scale  of  distribution 
recognized  and  agreed  upon  amongst 
them  ;  the  smack  or  boat  has  a  certain 
number  of  shares,  and  the  remainder 
belong  to  the  master  and  crew  in  cer- 
tain agreed  proportions.  Where  such  a 
scale  exists  it  should  be  strictly  adhered 
to  in  making  an  apportionment  of  sal- 
vage ;  unless,  indeed,  any  one  or  more 
of  the  men  have  shown  great  skill  and 
enterprise,  or  incurred  greater  risk  than 
the  others,  when  an  exception  may 
sometimes  be  made  in  their  favour. 

Where,  however,  salvage  has  been 
awarded  to  the  crew  of  a  smack  or  boat, 
amongst  whom  there  is  no  such  agreed 
scale  of  distribution,  the  receivers  will 
do  well,  in  making  the  apportionment, 
to  follow  the  scale  of  distribution  gene- 
rally adopted  amongst  the  smacksmen 
and  boatmen  in  the  neighbourhood,  as 
such  agreements  are  generally  found  to 
be  based  upon  principles  of  justice  and 
equity,  and  are  such  as  best  conduce  to 
the  interests  of  the  community  by  whom 

K  K 
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These  provisionB  must  now  be  read  together  with  the  pro- 
Yisions  of  sect  49  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  which  have  been  akeadj  mentioned  (/). 


Effect  of  mis- 
conduct of 
talvon. 


Where  salvors  have  acted  negligently  or  unskilfully^  although 
their  services  have  been  on  the  whole  meritorious,  or  they  have 
misconducted  themselves  by  making  extortionate  demands  or 
otherwise,  the  Court  of  Admiralty  has  awarded  to  them  a 
smaller  amount  of  salvage  than  would  otherwise  have  been 
given  (ff).    And  in  some  cases  in  which  the  salvors  have  impro- 


they  have  been  adopted. 

Where  a  cargo  of  fish  has  been 
spoiled  or  injured  in  rendering  the  sal- 
vage servicei  care  should  be  taken,  in 
making  the  apportionment,  to  ascertain 
upon  whom  the  loss  will  fall,  and  a  cor- 
responding allowance  should  be  made 
to  them. 

(8.)  With  regard  to  the  third  kind  of 
salvors  (beachmen  and  landsmen),  it 
will  generally  be  proper  to  divide  the 
salvage  equally  amongst  them  all.  They 
will,  probably,  in  most  instances,  be 
found  to  belong  to  the  same  class  in 
life,  to  have  incurred  the  same  risk  and 
the  same  amount  of  labour,  and  to  have 
shown  the  same  skill  in  the  performance 
of  the  services.  Should  any  of  them 
have,  however,  greatly  distinguished 
themselves,  it  wiU  be  proper  to  give 
them  a  larger  proportion  of  the  salvage 
award. 

(4.)  The  fourth  class  of  cases  (where 
the  salvage  services  have  been  rendered 
by  a  vessel  and  her  master  and  crew) 
will  be  found  by  the  receivers  to  be  the 
most  difficult,  as  the  apportionment 
must  depend  upon  a  consideration  of 
the  whole  circumstances  of  the  case, 
and  whether  the  preservation  of  the 
property  is  due  principally  to  the  ser- 
vices of  the  salving  vessel  herself,  or  to 
the  personal  exertions  and  risk  incurred 
by  the  master  or  the  crew.  As  a  gene- 
ral rule  it  may  be  stated,  that  where  the 
services  have  been  chiefly  performed 
by  the  vessel  herself,  as  in  the  case  of  a 
derelict,  where  the  property  has  been 
towed  into  a  place  or  safety,  one  half  of 
the  salvage  reward  is  given  to  the 
owners  of  the  salving  vessel,  from  one 
fourth  to  one  eighth  to  the  master,  and 
the  remainder  amongst  the  crew  in  pro- 
portion to  their  wages.  This  is  the 
scale  of  distribution  usuallv  adopted, 
where  the  salvage  services  liave  been 
performed  by  steamers,  and  where  it 
may  generally  be  said  that  success  is 


due  chiefly  to  the  power  and  construc- 
tion of  the  vessel  herself.  Where,  how- 
ever, the  principal  part  of  the  services 
has  not  been  rendered  by  the  vessel, 
and  where  the  vessel  has  not  been  ex- 
posed to  any  risk  or  danger,  but  where 
the  preservation  of  the  property  is  due 
in  great  measure  to  the  personal  eser- 
tions  of  the  master  and  crew,-  then  a 
much  smaller  portion  of  the  salvage  is 
awarded  to  the  owners  of  the  vessel. 
It  is,  however,  a  question  of  apprecia- 
tion, dependent  entirely  upon  Uie  cir* 
cumstances  of  each  particular  case,  and 
in  regard  to  which  no  positive  general 
rule  can  be  laid  down.  The  greater 
the  risk  to  the  master  and  crew  and  the 
less  the  risk  to  the  vessel,  the  greater 
must  be  the  proportion  awarded  to  the 
actual  salvors,  and  the  less  to  the  owners 
of  the  salving  vessel. 

Finally,  it  should  be  observed  that 
apprentices  are  entitled  to  share  in  an 
allotment  of  salvage ;  and  that  the 
master  or  the  owners  of  the  vessel  can- 
not claim  the  shares  which  may  fall  due 
to  their  apprentices  ;  and  also,  that  if  a 
contract  giving  up  or  making  over  any 
claim  to  salvage,  to  any  person  what- 
ever, is  made  by  any  seaman  or  appren- 
tice prior  to  the  accruing  of  such  claim, 
such  contract  is  absolutely  void,  as 
being  against  equity,  public  policy,  and 
positive  enactment.  See  the  M.  S.  Act, 
1854,  s.  233.*'  The  Court  of  Admi- 
ralty, in  exercising  the  jurisdiction 
given  to  it  by  the  provisions  of  this 
act,  will  decree  an  equitable  appor- 
tionment, unless  an  equitable  agreement 
be  proved,  or  an  equitable  tender  has 
been  made.  The  Enchautreu,  1  Lush. 
A.  R.  93. 

(/)  Ante,  p.  492. 

Ig)  The  John  and  Thowuu,  I  Hagg. 
157,  note ;  The  Danttic  Packet,  8  Hagg. 
383 ;  The  Black  Boy,  ih,  886,  note ;  7^ 
Glateow  Packet,  2  W.  Rob.  806;  The 
Doseeiteif  10  Jur.  865  ;  The  Cape  Packet, 
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perlj  interfered  and  resisted  the  authority  of  the  owners  of  the 
vessel  in  distress^  or  have  been  guilty  of  wilful  or  criminal  mis- 
conduct (A),  or  there  has  been  great  negligence  and  delay  on 
their  part  (i),  or  the  means  adopted  have  been  improper  (A),  the 
Court  has  refused  to  award  any  salvage  whatever. 

It  is  provided  by  sect,  460  of  the  Merchant  Shipping  Act, 
1854,  that  the  finder  of  any  wreck  who  does  not  comply  with 
the  provisions  of  the  act  as  to  giving  notice  of  it,  or  delivering 
it  up  to  the  receiver  of  wreck  of  the  district,  shall  forfeit  all 
claim  to  salvage. 

Those  who  remain  on  board  the  salving  vessel  are  usually  Allotment  to 
entitled  to  share  in  the  salvage,  provided  they  are  also  ready  to  Soractuafly 
encounter  the  peril  (/).     A  distinction  in  amount,  however,  is  engaged, 
usually  made  in  favour  of  those  who  are  actually  engaged  in 
the  service  (m).     Where  part  of  the  crew  of  a  light  ship  assisted 
in  rendering  a  salvage  service,  the  Court  refused  to  award 
any  part  of  the  salvage  to  those  of  the  crew  who  remained  on 
board  (n). 

Where  two  vessels  come  up  together  to  a  ship  in  distress,  all 
of  both  crews  are  entitled  to  be  considered  as  salvors,  although 
a  part  only  is  actually  employed  (o). 

The  claim  of  the  owners  of  salving  vessels,  who  do  not  per-  To  owners  of 
sonaUy  assist  in  the  service  to  share  in  the  salvage,  is  usually 
considered  as  very  slight.  It  is  otherwise,  however,  if  their 
property  is  exposed  to  considerable  danger,  or  diverted  from  a 
lucrative  employment,  or  if  they  incur  a  real  loss  or  inconveni- 
ence (j?).  So,  those  who  fiimish  boats,  or  other  articles  for 
salvage  service,  but  do  not  assist  in  person,  are  not  usually 


8W.  Rob.  122 1  The  Charlet  4dolphe,  5araA  Jane,  2  W.  Rob.  1 10. 

Swab.  A.  R.  153 ;  Th»  Atlat,  I  Lush.  (n)  The  Emma,  3  W.  Rob.  151. 

A.  R.  618.  (o)  The  Mowitaineer,  2  W.  Rob.  7. 

(A)  The  Barrfoot,  14  Jur.  841  \  The  (p)  See  the  judgment  in  The  Jane,  2 

Atlas,  ubi  tupra,  Hagg.  843 ;  The  Waterloo,  2  Dods.  433  ; 

(i)  The  City  qf  Edinburgh,  2  Hagg.  The  Vine,  2  Hagg.  1  ;  The  Salacia,  ib. 

333.  262;    The  Martha,  3  Hagg.  436;  The 

{k)  The  Neptune,  1 W.  Rob.  297  ;  The  Louita,  3  W.  Rob.  99.     In  apportioning 

Duke  qf  Manehetter,  2  W.  Rob.  470 ;  salvage,  the  Court  considers  every  ves- 

A  C.,6  Moo.  P.  C.C.  90.  In  this  case, and  sel  as  uninsured,  and  will  not  award  a 

in  The  Bmrfoot,  14  Jur.  841,  the  claims  larger  amount  to  the  owners,  because 

of  the  salvors  were  dismissed  with  costs.  by  rendering  the  service  they  incurred 

(/)  The  Baltimore,  2  Dods.  132 ;  The  a  risk  of  forfeiting  a  policy  of  insurance 

CharlctU  Wylie,  2  W.  Rob.  495.  on  their  ship.     The  Ikieron,  1  W.  Rob. 

(si)  See  The  Jane,  2  Hagg.  338  ;  The  180. 
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entitled  to  be  paid  salvage,  but  only  a  fair  remuneration  for  the 
use  of  the  articles  which  they  have  supplied  (y). 

To  second  Where  several  independent  parties  co-operate  in  assisting  a 

^°"*  vessel,  the  Court  awards  salvage  according  to  the  merit  of  the 

respective  claims.  Where  the  first  salvors  had  incurred  consi- 
derable danger,  and  their  conduct  had  been  meritorious,  the 
Court  allotted  to  them  a  large  share  of  the  salvage,  although 
their  efforts  had  produced  no  important  result  before  the  arrival 
of  the  other  assistance  (r). 

The  Court  of  Admiralty  has  always  been  jealous  in  maintain- 
ing the  rights  of  original  salvors  (*).  It  requires  persons  who 
disturb  their  possession  to  show  clearly  that  a  necessity  for  their 
interference  existed,  or  that  their  services  were  adopted  (^). 
The  first  salvors  are  not,  however,  justified  in  resisting  the 
master's  authority,  or  in  attempting  to  exclude  further  assist- 
ance where  it  is  necessary  (m).  For,  except  in  cases  of  derelict, 
where  the  first  occupant  has  a  right  of  exclusive  possession  if  he 
can  alone  save  the  property,  salvors  act  only  under  the  suffer- 
ance and  permission  of  the  master,  or  other  person  in  command 
of  the  vessel  in  distress  (x). 

Remuneration  It  is  provided  by  sect.  20  of  the  18  &  19  Vict.,  c.  91,  that 
J!!l!lf !!!f2  ^  where  services  are  rendered  by  officers  or  men  of  the  coast- 
guard  service  in  watching  or  protecting  shipwrecked  property, 
they  are  to  be  remunerated  by  the  owners  according  to  a  scale 
to  be  fixed  by  the  Board  of  Trade,  unless  the  services  have 
been  declined,  or  salvage  has  been  claimed  and  awarded  in 
respect  of  them. 

Salyagb  The  determination  of  salvage  claims  arising  within  the  boun- 

wcTioVof""  ^^^^  ^^  ^^^  Cinque  Ports  is  still  regulated  by  the  1  &  2  Geo. 

CiNQUB  4,  c.  76,  and  the  9  Geo.  4,  c.  37  ;  for  it  was  provided  by  sect. 

460  of  the  Merchant  Shipping  Act,  that  disputes  arising  within 
this  district  should  be  determined  in  the  same  manner  as  before 

(q)  fheFin€,2liaggAi  The  Charlotte,  (t)  See  the  judgments  in  The  Blen- 

3  W.  Rob.  68.  denhall,  1  Dods.  416 ;  The  Maria,  Ed«r. 

(r)  The  Oenessee,  12  Jur.  401.  177  ;  and  The  Eugene,  8  Hagg.  160. 

($)  See  the  judgments  in  The  Char-  (u)  The  Dantxic  Packet,  3  Hagg.  388 ; 

lotia,  2  Hagg.  364;  The  Glory,  14  Jur.  The  Glory,  ubi  supra. 

678;   The  Pickwick,  16  Jur.  670;  The  (x)  See  the  judgment  in  T^  Donf sic 

Effort,  8  Hagg.  165 ;  and  The  Glatcovo  Packet^  ubi  supra. 
Packet,  2  W.  Rob.  813. 
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the  passing  of  that  act(y ).  The  first  of  these  acts  empowers  the 
Lord  Warden  of  the  Cinque  Ports  to  nominate  under  his  hand 
and  seal  three  or  more  commissioners  in  each  of  the  Cinque 
Ports,  two  ancient  towns  (z),  and  their  members,  to  adjust 
differences  relating  to  salvage  which  may  arise  between  the 
masters  of  vessels  and  persons  bringing  cables  and  anchors 
ashore.  Where  vessels  are  forced  or  cut  from  their  cables  and 
anchors  bj  any  accident,  and  leave  the  same  in  any  place  within 
the  jurisdiction  of  the  Cinque  Ports,  two  ancient  towns,  or  their 
members,  the  commiasioners  are  to  determine  any  salvage  claim 
within  twenty-four  hours  after  it  is  referred  to  them  (a).  They 
have  power  also,  if  the  master  or  owner  of  the  ship  or  goods  or 
his  agent  is  present  at  the  place  where  they  are  sitting,  to  decide 
upon  all  claims  made  by  pilots,  boatmen,  or  others,  for  services 
of  any  sort  rendered  to  any  ship,  either  by  carrying  off  to  her 
anchors,  cables,  or  stores,  fi:om  any  part  of  the  coast  within  the 
jurisdiction,  or  by  conducting  her  to  any  place  within  the  juris- 
diction, and  upon  all  claims  for  the  saving,  within  the  jurisdic- 
tion, of  any  goods  which  are  wrecked,  stranded,  or  cast  away 
from  any  ship ;  and  they  may  decide  on  such  claims  for  services 
rendered  to  shipping,  whether  the  ships  were  in  distress  or 
not  (b).  The  commissioners  can  act  only  in  the  ports  or  places 
in  which  they  are  resident,  or  fix)m  which  their  usual  place  of 
residence  is  not  distant  more  than  a  mile  (c). 

Persons  who  are  dissatisfied  with  the  decision  of  the  commis- 
sioners may,  within  eight  days  after  the  award  is  made,  but  not 
afterwards,  declare  to  the  commissioners  their  desire  to  appeal. 
The  appeal  may  be  either  to  the  Court  of  Admiralty  of  the 
Cinque  Ports,  or  to  the  High  Court  of  Admiralty,  and  the  de- 
cision of  either  of  these  Courts  is  final  (d).     The  appellant  must. 


(y)  The  latter  of  these  acts  extends 
to  the  deputy  warden  the  powers  given 
by  the  former  to  the  warden.  The  ex- 
tent of  the  jurisdiction  of  the  Cinque 
Ports,  for  the  purposes  of  the  act,  is 
defined  by  s.  18  of  the  1  &  2  Geo.  4,  c. 
76.  The  High  Court  of  Admiralty  has 
a  concurrent  jurisdiction  within  the 
boundaries  of  the  Cinque  Ports,  and  this 
is  unaltered  by  the  Merchant  Shipping 
Act,  1854.  See  Thg  Maria  LuUa,  Swab. 
A.  R.  67.  The  jurisdiction  of  the  lord 
warden,  in  relation  to  civil  suits  and 
proceedings,  was  abolished  by  the  18  & 
19  Vict.  c.  48,  and  the  20  &  21  Vict  c. 


1,  but  the  jurisdiction  of  the  lord  war- 
den and  Court  of  Admiralty  relating  to 
the  adjustment  of  salvage,  and  in  re- 
spect of  flotsam,  jetsam,  and  lagan  is  not 
interfered  with  by  these  statutes.  See 
8.  10  of  the  18  &  19  Vict  c.  48. 

(s)  The  Cinque  Ports  are  Dover, 
Sandwich,  Romney,  Hastings,  and 
Hythe ;  the  two  ancient  towns  are 
Winchelsea  and  Rye. 

(a)  1  &  2  Geo.  4,  c.  76,  s.  1. 

(b)  lb.  s.  2. 

(c)  lb.  s.  3. 

{d)  lb.  ss.  4  and  5. 
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within  twenty  days  fix>m  the  date  of  the  awards  take  out  a 
monition  against  the  adverse  party ;  and  the  commissioners  are 
bound  to  liberate  the  ship,  cargo,  or  goods,  upon  bail  being  given 
by  the  owners  or  their  agents  in  double  the  amount  of  the  sum 
awarded  («). 


Salyaob  bt 

QUBBM'l 

•Hirs. 


There  is  a  peculiar  obligation  on  Queen's  ships  to  assist  mer* 
chant  vessels  in  distress  (/) ;  yet  when  salvage  services  are  ren* 
dered  by  the  officers  or  crew  of  a  ship  of  war  to  a  merchant 
vessel,  it  has  been  always  considered,  apart  from  any  legislative 
enactment,  that  they  are  entitled  to  reward  in  the  same  manner 
as  other  salvors,  but,  as  their  own  property  is  not  risked,  to  a 
less  extent  (g). 

Where,  however,  the  assistance  given  was  merely  incidental 
to  the  general  duty  of  Government  vessels,  as  where  the  com- 
mander of  a  sloop  of  war,  acting  under  the  directions  of  a  vice- 
consul,  rescued  a  convict  ship  from  the  mutinous  crew  and  con- 
victs on  board,  no  salvage  was  allowed  (A). 

Provisions  respecting  claims  for  salvage  services  rendered  by 
Queen's  ships  were  made  by  the  16  &  17  Vict.  c.  131.  This 
act  is  now,  however,  repealed  (i),  and  the  existing  statutory 
regulations  on  this  subject  are  to  be  found  in  the  Merchant 
Shipping  Act,  1854. 

Sect  484  of  this  act  provides,  that  in  cases  where  salvage 
services  are  rendered  by  any  ship  belonging  to  the  Queen,  or 
by  the  commander,  or  crew,  no  claim  is  to  be  made  or  allowed 
for  any  loss,  damage,  or  risk  thereby  caused  to  the  ship,  or 
stores,  tackle,  or  furniture,  or  for  the  use  of  any  stores,  or  other 
articles  belonging  to  the  Queen,  supplied  in  order  to  effect  these 
services,  or  for  any  other  expense  or  loss  sustained  by  the  Queen 
by  reason  of  the  services. 


(«)  1  &  2  Geo.  4,  c.  76, 8. 4.  The  Mer- 
chant Shipping  Repeal  Act,  1854(17  & 
18  Vict  c.  120),  repealed  the  1  &  2  Geo. 
4,  c.  76,  except  ss.  1,  2,  3,  4, 6,  15,  16, 
and  18. 

(/)  See  the  judgments  of  Lord 
Stowell  in  The  Mary  Ann,  1  Hagg.  158  { 
and  of  Sir  J.  Nicholl  in  TA«  Clifton,  8 
Hagg.  121.  By  an  order  of  the  Com- 
missioners of  the  Admiralty,  issued  on 
the  80th  January,  1852,  officers  of 
Queen's  ships  were  directed  not  to 
make  any  claim  for  salvage  services 
rendered  to  vessels  in  distress  unless 


the  service  had  been  r€aUy  important  or 
accompanied  with  haMtd. 

ig)  See  The  Louisa,  1  Dods.  817 ;  Tht 
Mary  Ann,  1  Hagg.  158 ;  Tho  Tketie,  8 
Hagg.  14;  2  Knapp  P.  C.  890;  The 
Lustre,  3  Hagg.  154;  The  Ewell  Grove, 
ib.  209;  the  judgment  in  The  Rajnd, 
ib.  421  ;  The  Wilsons,  1  W.  Rob.  172 ; 
The  Earl  of  EgUnton,  Swab.  A.  R.  7 ; 
and  The  Alma,  1  Lush.  A.  R.  378. 

(A)  The  Fronds  and  EliMa,  2  Dods. 
115. 

(0  By  the  Merchant  Shipping  Re- 
peal Act,  1854. 
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Bj  sect.  485^  no  claim  on  account  of  any  salvage  services 
rendered  to  any  ship,  cargo^  or  appurtenances  by  the  com* 
mander^  or  crew  of  any  of  the  Queen's  ships  is  to  be  finally  ad- 
judicated upon  unless  the  consent  of  the  Admiralty  has  first 
been  obtained  ;  and  if  any  person  who  has  originated  proceed- 
ings in  respect  of  such  a  claim  fails  to  prove  this  consent^  the 
suit  is  to  be  dismissed  with  costs  {k). 

It  is  provided  by  sect.  486,  that  whenever  salvage  services  Procccdin|[s 
have  been  rendered  to  any  ship  or  cargo  at  a  place  out  of  the  renderedT'^*^' 
United  Kingdom  and  the  four  adjoining  seas  by  the  commander  abroad, 
or  crew  of  a  Queen's  ship,  the  salvors  may,  if  justified  by  the 
circumstances  in  detaining  the  property  at  all,  cause  it  to  be 
taken  to  a  port  where  there  is  a  consular  officer,  or  a  Vice- 
Admiralty  Court.     The  salvor  and  the  master  or  other  person 
in  charge  of  the  property  must  each  of  them,  within  twenty-four 
hours  after  arriving  at  the  port,  deliver  to  the  consular  officer,  or 
Vice- Admiralty  judge,  a  statement  respecting  the  property  in 
salvage,  the  particulars  of  which  are  given  by  the  act,  and  which 
must  be  verified  on  oath. 

By  sect  487,  the  consular  officer  or  judge  must,  within  four 
days  after  receiving  these  statements,  fix  the  amount  to  be 
inserted  in  a  salvage  bond,  to  be  given  by  the  master  according 
to  the  provisions  of  the  act,  to  secure  the  payment  of  any  salvage 
that  may  be  awarded,  which  amount  must  not  exceed  half  the 
value  (according  to  his  estimation)  of  the  property  in  respect  of 
which  salvage  is  claimed.  If  either  of  the  above  statements  is 
not  delivered  to  the  consular  officer  or  judge  in  the  required 
time,  he  may  proceed  ex  partey  but  he  can  in  no  case  require  the 
cargo  to  be  imladen. 

By  sect.  488  of  the  statute,  the  right  to  detain  the  property 
ceases  upon  the  due  execution  and  delivery  to  the  salvor  of  this 
bond. 

Sect.  489  contains  provisions  for  additional  security  in  the 
case  of  ships  owned  by  persons  resident  out  of  the  Queen's 
dominions. 

By  sect.  490,  the  consular  officer  or  judge  must  transmit  the 

(k)  The  consent  is  signified  by  a  be  so  signed,  it  primd  faeU  evidence, 

writing  under  the  hand  of  the  Secretary  M.  S.  Act,  18^4,  s.  485.   See  Tk$  Jlma, 

to  the  Admiralty ;   and  any  document  1  Lush.  A.  R.  S78> 
purporting  to  give  the  consent,  and  to 
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documents^  and  a  notice  of  the  sum  he  has  fixed  for  the  bond,  to 
the  Court  of  Admiralty  of  England,  or  to  any  Vice- Admiralty 
Court  if  the  parties  are  willing  that  the  bond  shall  be  dealt  with 
by  that  Court  (Z). 

Sects.  491,  492  and  493  of  the  statute  provide  that  these 
bonds  shall  bind  the  owners  of  the  ship,  freight,  and  cargo,  and 
their  heirs,  executors,  and  administrators,  and  empower  the 
Courts  of  Admiralty  to  enforce  them. 

By  sect.  494,  any  salvor  who  elects  not  to  proceed  under  the 
act  has  no  power  to  detain  the  property,  but  may  proceed  other- 
wise for  the  enforcement  of  his  salvage  claim  as  if  the  act  had 
not  been  passed ;  and  nothing  in  the  act  contained  is  to  abridge 
or  affect  the  rights  of  salvors,  except  in  the  cases  provided  for 
by  it. 


Voluntary 
agreemeDts  on 
abandonment 
of  lien. 


By  sect.  497  of  the  Merchant  Shipping  Act,  1854,  it  is  pro- 
vided, that  in  all  cases  where  salvage  is  claimed,  whether  by 
Queen's  ships  or  any  others,  the  salvors  may  voluntarily  agree 
to  abandon  their  lien  on  the  property  salved,  upon  the  master  or 
other  person  in  charge  of  it  entering  into  a  written  agreement, 
attested  by  two  witnesses,  to  abide  the  decision  of  the  Court  of 
Admiralty  or  of  any  Vice- Admiralty  Court,  and  giving  security 
to  such  amount  as  may  be  agreed  upon.  This  agreement  binds 
the  ship,  cargo,  freight,  and  their  owners,  and  may  be  adjudi- 
cated upon  and  enforced  in  the  same  manner  as  the  bonds 
already  mentioned  (m). 


Wreck. 


Common  law 
rights  aa  to. 


By  the  common  law  of  England,  if  a  ship  was  lost  at  sea, 
but  the  cargo  or  a  portion  of  it  came  to  land,  the  goods  saved 
belonged  to  the  Crown  (n).  The  strictness  of  this  prerogative 
was  relaxed  by  very  early  charters  and  statutes,  and  the  owners 
of  shipwrecked  goods  were  allowed  to  retain  them  if  they  could 


(/)  All  documents  made  in  pursu- 
ance of  this  part  of  the  statute  are  ex- 
empt from  stamp  duty.    See  s.  49/!. 

(m)  When  an  agreement  of  this  kind 
is  made,  statements  similar  to  those  re- 
quired in  the  case  of  bonds  must  be 
made  by  the  salvors  and  the  master  or 
person  in  charge  of  the  property  salved. 
These  statements  need  not,  however,  be 
on  oath.  M.  S.  Act,  1854,  s.  497.  The 
agreements   and   statements  must   be 


transmitted  as  soon  as  practicable  by 
the  salvors  to  the  Court  which  is  to  ad- 
judicate on  the  agreement    lb. 

(n)  1  Bl.  Comm.  291  (by  Coleridge). 
See  also  Doct  &  Stud.  Dial.  2,  c.  51, 
where  the  harshness  of  this  prerogative 
is  complained  of,  and  it  is  said,  that 
there  being  in  these  cases  "  no  cause  of 
forfeiture,  but  rather  a  cause  of  sorrow 
and  heaviness,  the  law  seemeth  to  add 
sorrow  upon  sorrow." 


SALVAGE  AND  WRECK. 


505 


identify  them  (o).  By  later  acts  provision  was  also  made  for 
rewarding  those  persons  by  whose  labour  and  enterprise  ship- 
wrecked property  had  been  saved  (p\ 

The  rights  of  the  owners,  the  Crown,  and  other  claimants  Wrecks  and 
to  property  that  has  been  wrecked  are  now  regulated  by  the  *^*'?*^^*5* 
Merchant  Shipping  Act,  1854,  and  the    Merchant  Shipping  Merchant 
Act  Amendment  Act,  1862  (j).  n?AAe 

By  the  first  of  these  acts  provision  is  made  for  instituting  Merchant 
inquiries    and    holding    investigations    before  magistrates   in  Amendment 
cases  of  wreck  and  casualties,  and  also  for  the  appointment  of  ^^^>  ^^^ 
receivers  of  wreck. 

By  sect.  432  it  is  provided,  that  whenever  any  ship  is  lost, 
abandoned,  or  materially  damaged,  on  or  near  the  coasts  of  the 
United  Kingdom,  or  causes  loss,  ormaterialdamage,  to  another 
ship  on  or  near  these  coasts,  and  whenever  loss  of  life  ensues 
by  reason  of  any  casualty  to  or  on  board  of  a  ship  on  or  near 
these  coasts,  and  whenever  any  of  these  events  happens  else- 
where and  competent  witnesses  of  it  arrive  in  the  United  King- 
dom, the  inspecting  officer  of  the  coast-guard,  or  principal  officer 
of  customs,  nearest  to  the  place  of  the  occurrence,  or  near  to 
the  place  where  the  witnesses  arrive  or  can  be  conveniently 
examined,  or  a  person  appointed  by  the  Board  of  Trade,  may 
make  inquiry  into  the  matter  (r). 

By  sect.  433,  if  the  person  entitled  to  make  this  inquiry  thinks 
that  a  formal  investigation  is  expedient,  or  if  the  Board  of  Trade 
so  directs,  application  may  be  made  to  two  justices  or  to  a  sti- 
pendiary magistrate  to  hear  the  case.  Where  this  is  done  the 
person  entitled  to  make  the  inquiry  must  superintend  the  manage- 
ment of  the  case  and  assist  the  justices,  who  are  bound,  upon  its 
conclusion,  to  send  a  statement  of  the  case,  and  of  their  opinion 
upon  it,  to  the  Board  of  Trade  (»). 


(o)  See  1  Bl.  Comro.  291,  where 
charters  of  Hen.  1  and  Hen.  2,  and 
Rich.  1,  are  cited;  and  the  statutes 
3  Edw.  1,  c.  4;  4  Edw.  1,  stat  2,  s.  2; 
and  27  Edw.  8,  stat.  2,  c.  18.  See  also 
Woolrych  on  the  Law  of  Waters  and 
Sewers,  p.  1 1 . 

(p)  See  the  12  Anne,  stat  2,  c.  18; 
the  26  Geo.  2,  c.  19 ;  the  49  Geo.  8,  c. 
122;  the  5S  Geo.  8,  c.  87 ;  and  the  1  & 
2  Geo.  4,  c.  75.  All  these  acts  were 
repealed  by  the  9   &   10  Vict  c.  99, 


which  was  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854. 

{q)  The  act  in  force  before  the  pass- 
ing of  the  M.  S.  Act,  1854,  was  the  9  & 
10  Vict  c.  99. 

(r)  All  the  powers  given  by  the  act 
to  inspectors  appointed  by  the  Board  of 
Trade  are  vested  in  these  persons. 
M.  S.  Act,  1854,  s.  482. 

(«)  By  the  M.  S.  Act,  1854,  s.  484,  a 
nautical  assessor  may  be  appointed  in 
cases  in  which  nautical  skill  and  know- 
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The  act^  by  sect.  436,  gives  to  the  justices  a  power  over  the 
costs  of  the  inquiry,  and  provides  that  they  shall  be  recoverable 
in  the  same  manner  as  costs  incurred  in  summary  proceed- 
ings (0. 

We  have  already  seen  that  Naval  Courts  at  foreign  stations 
have,  under  the  statute,  power  to  inquire  into  the  wreck  or 
abandonment  of  British  ships  or  crews  (u). 


Appoiotmtnt 
and  duty  of 
reccWert. 


The  Merchant  Shipping  Act,  1854,  gives  (by  sect.  439)  to 
the  Board  of  Trade  the  general  superintendence  of  all  matters 
relating  to  wreck ;  and  empowers  the  Board,  with  the  consent 
of  the  Commissioners  of  the  Treasury,  to  appoint  any  officer  of 
Customs,  of  the  coast-guard,  or  of  Inland  Revenue,  or,  when  it 
appears  to  the  Board  to  be  more  convenient,  any  other  person, 
to  be  a  receiver  of  wreck  in  any  district. 

By  sect.  440,  no  admiral,  vice-admiral,  or  other  person,  under 
whatever  denomination,  exercising  Admiralty  jurisdiction,  as 
such,  by  himself  or  his  agents,  may  receive,  take,  or  interfere 
with  any  wreck  except  in  the  cases  provided  by  the  act. 

The  statute  defines,  in  detail,  the  duties  of  receivers  of  wreck 
whenever  any  ship  or  boat  is  stnmded  or  in  distress  on  the  sea- 
shore  or  any  tidal  water  in  the  United  Kingdom ;  and  power  is 
given  to  them  to  summon  and  require  assistance  in  these  cases 
to  prevent  plunder,  and  to  use  lands  adjoining  the  coast  for  the 
purpose  of  rendering  assistance  to  ships  or  boats  in  distress  (x). 

The  act  also  lays  down  rules  to  be  observed  by  persons  find- 
ing or  taking  possession  of  wreck,  and  for  protecting  the  rights 
of  admirals,  vice-admirals,  lords  of  manors  and  others  who  are 
entitled  to  unclaimed  wreck,  and  for  the  payment  of  fees  and 
expenses  to  the  receivers  (y). 


ledge  are  required.  The  assessor  must 
either  concur  in  the  report  sent  to  the 
Board  of  Trade  or  signify  his  reasons  for 
dissenting  from  it  By  s.  436,  when- 
ever there  is  a  local  marine  board  in 
existence,  and  a  stipendiary  magistrate 
is  a  member  of  it,  the  investigation  must 
be  before  him  if  present. 

(t)  Sect.  487  provides  for  the  carrying 
on  in  Scotland  of  investigations  of  this 
kind.  The  power  of  these  tribunals  to 
require  any  master  to  deliver  up  his 
certificate  of  competency  or  service  has 
been  already  mentioned.  See  ante,  pp. 
85,86. 


(u)  See  the  M.  S.  Act,  18a4,  s.  260, 
and  ante,  p.  163. 

(«)  See  the  M.  S.  Act,  1854,68.  441 
to  446.  Receivers  may,  by  s.  448,  exa- 
mine upon  oath  any  person  belonging 
to  ships  in  distress  ;  and  copies  of  the 
examinations,  which  are  to  be  taken 
down  in  writing,  must  be  forwarded  to 
the  Board  of  Trade  and  to  Lloyd's. 
These  examinations,  and  certified  copies 
of  them,  are  primd  facie  evidence  of  the 
matters  contained  in  them.  See  a. 
449. 

{y)  M.  S.  Act,  1854,  ss.  441-^7. 
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By  Beet  450^  no  person  who  has  found  or  taken  possession  of 
vnrecky  and  who  (if  the  owner)  does  not  as  soon  as  possible  give 
notice  to  the  receiver  of  the  district  according  to  the  provisions 
of  the  act,  or  who  (if  not  the  owner)  does  not  as  soon  as  possible 
deliver  the  wreck  to  the  receiver,  can  make  an  j  claim  to  sal- 
vage {z). 

By  sect.  471,  if  no  owner  establishes  a  claim  to  wreck  found  Unclaimed 
in  the  United  Kingdom  before  a  year  from  the  date  at  which  it  united  King- 
has  come  into  the  receiver's  possession,  he  must  deliver  it  up  to  <^°™' 
any  admiral,  vice-admiral,  lord  of  the  manor  or  other  person 
who  may  satisfy  him  that  he  is  entitled  to  it,  upon  payment  of 
expenses,  fees,  and  salvage.    By  sect  472,  disputes  with  respect 
to  the  title  to  wreck  may,  in  these  cases,  be  determined  by  two 
justices  in  the  same  way  as  salvage  disputes  (a). 

By  sect.  52  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  the  delivery  of  wreck,  or  of  the  proceeds  of  wreck,  by  the 
receiver  to  any  one  in  pursuance  of  the  provisions  of  the  Mer- 
chant Shipping  Act,  1854,  discharges  him  from  all  liability  in 
respect  of  it,  but  does  not  prejudice  or  affect  any  question  of 
right  or  title  to  the  wreck  which  may  be  raised  by  third  parties, 
or  any  question  concerning  the  title  to  the  soil  on  which  the 
wreck  may  have  been  found. 

By  sect.  474  of  the  Merchant  Shipping  Act,  1854,  the 
Board  of  Trade  may,  with  the  consent  of  the  Treasury,  buy  any 
rights  of  wreck  other  than  those  belonging  to  the  Crown  (6). 

By  sect.  475  of  the  last-mentioned  act,  if  no  owner  esta- 
blishes a  claim  to  wreck  within  the  year,  and  no  other  person 
is  proved  to  be  entitled  to  it,  the  receiver  must  sell  it,  and  after 
paying  fees,  expenses,  and  salvage,  must  pay  the  balance  into 
the  Exchequer  (c). 

It  is  provided  by  sect.   19  of  the  Merchant  Shipping  Act  Wreck  in  the 

case  of  foreign 

(z)  See  as  to  the  sale  by  a  receiver  of  that    the     prorisions    of    the    Lands  B^ip** 

goods  of  a  perishable  nature  or  small  Clauses  Consolidation  Act,  1845,  and 

value,  8.  453.  of  the  corresponding  statute  of  the  same 

(a)  If  either  party  is  unwilling  to  year  for  Scotland,  shall  be  deemed  to 
refer  to  two  justices,  or  dissatisfied  with  be  incorporated  with  the  Merchant 
their  decision,  proceedings  may  be  taken  Shipping  Act,  1 854. 

within  three  months  from  the  expira-  (e)  By  s.  58  of  the  M.  S.  A.  Amend- 

tion  of  the  year,  in  any  Court  of  Law,  ment  Act,  1862,  the  above-mentioned 

Equity,  or  Admiralty  having  juriadic*  provisions  have  been  amended  so  as  to 

tion.    See  s.  478.  protect  the  rights  of  the  Crown,  and  the 

(b)  For  the  purpose  of  facilitating  Duchy  of  Lancaster  and  Duchy  of 
these  purchasM,  this  section  provides,  Cornwall  rights  with  reference  to  wraok. 
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Amendment  Act,  1855  (18  &  19  Vict.  c.  91),  that  whenever 
any  articles  belonging  to  or  forming  part  of  any  foreign  ship 
wrecked  on  the  coasts  of  the  United  Kingdom,  or  her  cargo, 
are  found  on  or  near  these  coasts,  or  brought  into  port, 
the  consul-general  of  the  country  to  which  the  ship  or  the 
owners  of  the  cargo  belonged  (or  any  consular  officer  of  that 
country  duly  authorized)  is,  in  the  absence  of  the  owners,  or 
their  agent  or  master,  to  be  deemed  the  agent  of  the  owners 
so  &r  as  relates  to  the  custody  or  disposal  of  the  articles  so 
found. 

Customt  dutiei       All  wreck,  being  foreign  goods  brought  or  coming  into  the 
on  wrack.  United  Kingdom  or  the  Isle  of  Man,  is  subject  to  the  same 

duties  as  if  it  was  imported ;  and  if  any  question  arises  as  to  the 
origin  of  the  goods,  they  are  to  be  deemed  to  be  the  produce  of 
such  country  as  the  Commissioners  of  Customs  may  upon  in- 
vestigation determine  (c). 

The  Commissioners  of  Customs  and  Excise  are  bound  to 
permit  all  goods  saved  from  any  ship  stranded  or  wrecked  on 
its  homeward  voyage,  to  be  forwarded  to  the  port  of  her  original 
destination,  and  all  goods  saved  from  any  ship  stranded  or 
wrecked  on  her  outward  voyage  to  be  returned  to  the  port  at 
which  they  were  shipped  (/). 

We  have  already  seen  that  timber  found  floating  at  sea 
without  an  apparent  owner,  having  drifted  from  the  place  where 
it  was  moored  in  a  river,  is  not  "  wreck"  within  the  meaning  of 
the  Merchant  Shipping  Act,  1854  (g). 

OiTences  in  Provision  is  also  made  by  the  Merchant  Shipping  Act,  1854, 

Inrwk,'*^^         for  the  punishment  of  offences  in  respect  of  wreck,  and  for 

enabling  the  owners  of  any  ships,  boats,  or  cargoes  plundered, 
damaged,  or  destroyed,  by  persons  riotously  and  tumultuously 
assembled,  to  recover  compensation  from  the  hundred  or  district 
in  which  the  offence  was  committed  (A) ; 

Any  persons  who  wrongfiilly  carry  away  any  part  of  a  ship 
or  boat  stranded,  or  in  danger  of  being  stranded,  or  in 

(e)  M.  S.  Act,   1854,  ■.  499.      See  commissioners  must   take   security  in 

Barry  v.  Amaud,  10  A.  &  E.646  (which  these  cases  for  the  due  protection  of  the 

was  a  decision  upon  the  3  &  4  Will.  4,  revenue.  lb. 

c.  52),  as  to  what  is  "wreck"  within  (g)  See  Palmer  ▼.  Routt,  8  H.  &  N, 

the  meaning  of  this  section.  505,  and  antty  p.  482,  note(e). 

(/)  M.  S.  Act,  1854,  8.  500.    The  (A)  M.  S.  Act,  1854,  88.477  to  479. 
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distress,  on  or  near  the  shore  of  any  sea  or  tidal  water,  or 
any  paxt  of  the  cargo  or  apparel,  or  any  wreck,  or. 

Endeavour  in  any  way  to  impede  or  hinder  the  saving  of  the 
ship,  boat,  cargo,  apparel,  or  wreck,  or  who 

Secrete  any  wreck,  or  obliterate  or  deface  any  marks  on  it, 
are  liable,  in  addition  to  any  other  punishment  to  which  they 
may  be  subject,  to  a  penalty  not  exceeding  50/.  (t). 

Any  person  who  takes  into  a  foreign  port  or  place  and  there 
9eUs  any  ship  or  boat  so  stranded,  derelict,  or  in  distress,  or  any 
part  of  the  cargo,  or  anything  belonging  to  her,  or  any  wreck, 
is  guilty  of  felony,  and  subject  to  penal  servitude  for  a  term 
not  exceeding  four  years  (A). 

By  the  general  act  relating  to  malicious  injuries  to  property 
(24  &  25  Vict.  c.  97),  sect.  49,  the  unlawfully  and  maliciously 
destroying  any  part  of  a  ship  which  is  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any  goods  belonging  to  her,  is 
made  a  felony,  punishable  by  penal  servitude  or  imprisonment. 
And  by  the  Larceny  Act  (24  &  25  Vict.  c.  96),  sect.  64,  steal- 
ing any  part  of  any  ship  in  distress,  wrecked,  stranded  or  cast 
on  shore,  or  any  goods  or  articles  belonging  to  her,  is  made  a 
felony,  punishable  by  penal  servitude  or  imprisonment  By 
sect.  65  of  this  act,  persons  in  possession  of  shipwrecked  goods, 
and  not  satisfying  a  magistrate  that  they  have  come  lawfully  by 
them,  may  be  punished ;  and  by  sect.  66,  if  any  one  offers  for 
sale  any  shipwrecked  goods  which  have  been,  or  may  be  rea- 
sonably suspected  to  have  been,  unlawfully  taken  from  any 
shipwrecked  or  distressed  ship,  the  sale  may  be  stopped,  and 
the  offender  may,  on  conviction  of  the  unlawful  possession,  be 
punished. 

In  sects.  480  to  482  of  the  Merchant  Shipping  Act,  1854,  Dealers  in 
provisions  are  contained  respecting  persons  dealing  in  anchors,  ™nJ*^"^^"* 
cables,  sails  and  other  marine  stores.     The  regulations  of  the  facturen  of 
statute  in  this  respect  are  very  minute,  and  do  not  fall  within 
the  scope  of  this  work  (Z). 

(i)  M.  S.  Act,   1854,  s.  478.     The  penalty  of  50/.  is  incurred  if  any  unau- 

master  may  prevent  by  force  any  person  tborized  person  attempts  to  board  a  ship 

from  attempting  to  board  the  ship  unless  under  these  circumstances, 

he  is  a  receiver  or  person  authorized  by  (Ar)  76.  s.  479. 

the  act  to  take  the  command  of  ships  in  (/)  See  the  statute  in  the  Appendix, 

distress,  or  a  person  acting  under  orders  pott,  p.  cxliv. 
from  such   a  receiver  or  person.      A 
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Bj  sect.  483  of  the  last-mentioned  act,  all  mannfactnrera  of 
anchors  are  bound  to  mark  in  legible  characters  on  the  crown 
and  also  on  the  shank  and  under  the  stock  their  name  or  initials, 
with  the  addition  of  a  progressive  number  and  the  weight  of 
the  anchors.  A  penalty  not  exceeding  51.  is  incurred  for  each 
offence  against  this  provision. 

Wreck  within  The  mode  of  proceeding  with  respect  to  wreck  and  derelict 
'°^"*  ^  goods  found  within  the  jurisdiction  of  the  Cinque  Ports  was 
formerly  regulated  bj  the  statutes  1  &  2  Geo.  4,  c.  76,  and  the 
9  &  10  Vict.  c.  99.  The  latter  act  is  now  wholly  repealed, 
and  the  sections  of  the  former  act  relating  to  this  subject  are 
also  now  repealed,  so  that  the  procedure  with  respect  to  wreck 
within  the  jurisdiction  of  the  Cinque  Ports  is  now  the  same  as 
elsewhere  (m). 

(«)  See  the  Merchant  Shipping  Repeal  Act,  1854,  and  ante,  p.  602,  Dote(«). 
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Passengebs  on  board  a  ship  are  entitled^  independentlj  of  any  General 
statutory  provision  or  special  contract,  to  protection,  and  to  dJjx^sof"* 
kind  and  considerate  treatment  on  the   part  of  the  master,  pambnoeri. 
They  are  bound,  on  the  other  hand,  to  conform,  in  all  respects, 
to  the  regulations  and  discipline  of  the  vessel  on  which  they 
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have  embarked  (a).  They  must  give  their  assistance,  if  it  be- 
comes necessary  and  is  required  by  the  master,  in  cases  of  sea 
perils  and  attacks  by  enemies  (i).  They  are  not  entitled  to 
claim  salvage  for  services  so  rendered,  unless  they  do  more  than 
they  are  bound  to  do ;  as,  for  instance,  by  assisting  in  the  navi- 
gation of  a  vessel  after  the  master  and  some  of  the  crew  have 
left  her  in  peril  (c),  or  by  rescuing  the  ship  after  capture  by  an 
enemy  (rf). 

In  an  early  case,  where  the  passengers  cast  the  merchandize 
overboard  in  a  storm,  under  circumstances  which  made  the 
sacrifice  necessary  for  the  preservation  of  their  lives,  it  was  held 
that  they  were  not  liable  to  the  owners  of  the  goods  (e). 

Rights  with  The  rights  of  passengers  with  respect  to  passage  money  depend 

panage  money,  upon  the  principles  which  regulate  ordinary  contracts.  Where 
a  passenger  is  induced  to  enter  into  the  contract  by  representa- 
tions which  are  fraudulent,  that  is  to  say  false  within  the  know- 
ledge of  the  party  making  them,  the  contract  is  void ;  even 
although  the  misrepresentations  are  not  embodied  in  the  con- 
tract (/).  Where  the  representations  are  not  fraudulent,  but 
only  untrue  in  point  of  fact,  their  untruth  forms  an  excuse  for 
the  non-performance  of  the  agreement  on  the  part  of  the  pas- 
senger, provided  they  relate  to  a  matter  which  is  of  the  essence 
of  the  contract.  Whether  any  particular  representation  is  essen- 
tial depends  upon  the  intention  of  the  parties  as  apparent  from 
the  contract,  and  the  surrounding  circumstances.  Thus,  where 
statements  were  made  to  a  passenger  by  the  shipowner  that  the 
ship  would  sail  on  a  particular  day,  but  she  did  not  do  so,  and 
consequently  the  passenger  refrised  to  go,  the  jury  were  directed 
that  if  the  day  fixed  was  not  understood  to  be  essential,  and 
the  ship  sailed  within  a  reasonable  time,  the  shipowner  was 
entitled  to  recover  one-half  of  the  passage  money,  this  being 
shown  to  be  the  usage  of  the  trade  (^).     Where,   however. 


(a)  See  the  observations  on  this  sub- 
ject in  Dana's  Seaman's  Manual, 
chap.  8. 

(b)  Boyce  v.  Baylijfet  1  Camp.  58  ; 
and  the  judgement  of  Lord  Alvanley  in 
Newman  v.  IValtera,  3  B.  &  P.  615. 

(c)  Newman  v.  Waiters^  ubi  supra, 

(d)  See  The  Two  Friendt,  1  Rob.  271, 
and  antet  p.  485.  On  a  capture  the  pas- 
sengers' luggage  passes  to  the  captors  as 
well   as  the  cargo.     See  the  judgment 


of  Lord  Ellenborough  in  MuUoy  v. 
Barker t  5  East,  822. 

(e)  Mouse**  Case,  12  Rep.  63.  No 
question  of  general  average  appears  to 
have  been  raised  in  this  case. 

(/)  See  in  illustration  of  these  prin- 
ciples Moens  v.  Heyuwrtht  10  M.  &  ^* 
147  ;  Wontner  v.  Shairp,  4  C.  B.  404, 
note  (0* 

{g)  Yates  V.  Duff,  5  C.  &  P.  869,  and 
the  cases  cited  above.    A  common  form 


PASSENGERS.  513 

emigration  agents^  who  were  the  owners  of  ships  sailing  to 
Australia,  sent  a  circular  to  the  plaintiff  who  was  about  to 
engage  a  passage,  stating  in  it  that  ships  belonging  to  them 
would  be  despatched  on  appointed  days  (wind  and  weather  per- 
mitting), for  which  written  guarantees  would  be  given,  and  in 
this  list  a  particular  ship  was  appointed  to  sail  from  London  on 
the  15th  of  August,  and  from  Plymouth  on  the  25th,  and  the 
plaintiff  engaged  a  passage  in  her  and  paid  a  deposit,  but  no 
guarantee  other  than  this  letter  was  given,  it  was  held  that  the 
statement  in  the  circular  amounted  to  a  warranty  and  that  the 
plaintiff  was  justified,  the  ship  not  having  arrived  at  Plymouth 
until  the  3rd  of  September,  in  taking  a  passage  in  another 
vessel,  and  that  he  was  entitled  to  recover  the  deposit  and  the 
expenses  he  had  been  put  to  by  the  delay  at  Portsmouth  (A). 

Where  the  ship  is  lost  after  the  commencement  of  the  voyage, 
the  passage  money  if  paid  cannot  be  recovered  back ;  but  it  is 
otherwise  if  the  loss  occur  before  the  commencement  of  the 
voyage  in  respect  of  which  it  is  paid  (t).  The  statutory  right 
of  passengers  to  recover  the  passage  money  when  they  are 
improperly  left  behind  is  mentioned  in  a  later  part  of  this 
Chapter  (J). 

Where  the  master  of  a  ship  had  contracted  to  bring  home  in  it 
passengers  from  India,  and  had  laid  in  stores  for  the  homeward 
voyage,  and  he  died  before  the  commencement  of  it,  it  was 
held,  at  Nisi  Prius,  that  his  representatives  were  entitled  to 
recover  from  the  chief  mate,  upon  whom  the  command  had  de- 
volved, the  sums  received  by  him  from  the  passengers  for  pas- 
sage money  and  subsistence,  there  being  no  usage  to  the  con- 
trary (A). 

The  rights  of  passengers  by  sea  with  reference  to  their  lug-  Rights  with 
gage  are  usually  made  the  subject  of  express  contract.     Where  [ul^^e*  *° 
this  is  not  so,  the  law  relating  to  the  luggage  of  passengers  by 
ships  does  not  differ  from  that  relating  to  the  luggage  of  pas- 
sengers travelling  by  land.     The  master  of  a  ship  has  no  lien 

of  fraud  has  been  the  advertising  of  pas-  any  false  pretence  or  fraud,  induce  any 

senger  ships  by  their  ordinary  instead  one  to  engage  a  passage  in  any  ship. 

of  their   register   tonnage ;    the  latter  (A)  Cranston  ▼.   Marshall,    5   Exch. 

being,  in  some  extreme  cases,  only  one-  S96. 

half  of  the  former.   Sect.  70  of  the  M.S.  (0  Gillan  ▼.  Simpkin,  4  Camp.  241. 

Act,  1854,  imposes  penalties  on  any  {j)  PosU  p.  529. 

persons,  who,  by  false  representation  as  (Ar)  Siordet  v.  Brodie,  8  Camp.  253. 

to  the  size  of  the  ship,  or  otherwise  by 

M.P.  L  L 
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on  die  passenger  himBelf,  or  on  the  clothes  which  he  is  actually 
wearing  for  the  passage  money ;  but  he  has  a  lien  on  the  lug- 
gage of  a  passenger  in  this  respect  (/).  Where  a  passenger  took 
a  passage  in  a  ship  on  the-terms  that  the  ship  was  not  to  be 
accountable  for  luggage  unless  bills  of  lading  had  been  signed 
for  it;  and  that  each  first  and  second  class  adult  passenger 
would  be  allowed  twenty  cubic  feet  of  luggage  fi:ee,  but  that 
no  merchandize  would  be  carried  as  luggage,  and  the  passen- 
ger's luggage  was  received  on  board  without  any  question  being 
asked  about  it,  no  bill  of  lading  being  given  or  demanded,  and 
was  afterwards  lost,  it  was  held  that  the  owners  were  not  liable 
for  the  loss,  although  it  was  caused  by  the  ship  being  wrecked 
owing  to  the  negligence  of  the  captain  (m). 


Rights  as 
against  master. 


Subject  to  the  general  rules  ahready  mentioned,  the  duties  of 
the  master  towards  the  passengers  vary  with  the  contract  in 
each  particular  case.  In  an  action  against  a  mast^  for  a  breach 
of  contract  in  not  furnishing  good  and  £resh  provisions  to  a  pas- 
senger, it  was  ruled  that  the  jury  must  be  satisfied  that  a  real 
grievance  was  sustained,  and  that  they  ought  not  to  give  damages 
for  every  trifling  inconvenience  (n). 

The  master  has,  it  would  seem,  a  right  to  exclude  a  passenger 
fix>m  the  table  at  which  the  other  passengers  mess  for  conduct 
unbecoming  a  gentleman ;  a  threat  of  violence  towards  himself 
would  certainly  justify  him  in  so  doing  (o). 


Common  law         The  (ordinary  remedy  of  a  passenger  for  any  breach  of  con- 
and  Admi-        tract  Or  misconduct  on  the  part  of  the  master  or  owners,  is  an 

action  at  law  (p).     The  Court  of  Admiralty  has  also  jurisdiction 
to  entertain  questions  of  personal  damage  to  passengers  {q). 


Statutory 
provisions 
relating  to 
pa88enqers. 


Numerous  acts  of  Parliament  have  been,  from  time  to  time^ 
passed  for  the  protection  of  passengers  in  merchant  vessels,  and 
for  the  encouragement  of  emigration  (r). 


(0  Woyy,  Summers^  2  Camp.  631. 

(m )  mikm  V.  The  Atlantic  Royal  Mail 
Steam  Namgation  Cinnpanyi  IOC.  B.,  N. 
S.4^S. 

(n)  Young  v.  Feweon,  8  C.  &  P.  463. 

(o)  Prendergatt  ▼.  Compton,  8  C.  & 
P.  454,  and  see  ante^  p.  93. 

{p)  Where  eight  passengers  in  the 
same  ship    brought   separate    actions 


against  the  owner  for  breach  of  con- 
tract, the  Court  refused  to  stay  seven  of 
them  upon  an  undertaking  that  they 
should  abide  the  event  of  one ;  Wett^ 
brook  V.  The  Australian  Royal  Mail 
Steam  Navigation  Company,  14  C.  B. 
113. 

(9)  The  Ruekers,  4  Roh.7S. 

(r)  The  first  separate  act  for   regu- 
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The  provisions  of  the  Merchant  Shipping  Act,  1854,  and  of 
the  Merchant  Shipping  Act  Amendment  Act,  1862,  limiting 
the  liability  of  shipowners  in  cases  of  loss  of  life  or  personal 
injury,  have  been  mentioned  in  an  earlier  Chapter  («).  It  is 
provided  by  sect.  56  of  the  latter  of  these  acts,  that  in  any  pro- 
ceeding against  any  shipo^vner  under  the  earlier  act  for  loss  of 
life,  the  master's  list  or  the  duplicate  list  of  passengers  required 
to  be  delivered  to  the  officers  of  Customs  (under  the  Passengers 
Act,  1855),  is,  in  the  absence  of  proof  to  the  contrary,  to  be 
sufficient  proof  that  the  persons  in  respect  of  whose  death  the 
proceedings  are  instituted  were  passengers  on  board  the  ship  at 
the  time  of  their  death. 

The  statutes  now  in  force  with  reference  to  the  carrying  of 
boats  by  sea-going  ships  generaUy,  to  the  equipment  of  steam 
ships,  to  the  survey  of  passenger  steamers,  and  to  the  convey- 
ance of  passengers  in  steamers  and  passenger  ships,  are  the 
Merchant  Shipping  Act,  1854  (Part  IV.),  the  Passengers  Act, 
1855  (the  18  &  19  Vict.  c.  119),  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (the  25  &  26  Vict.  c.  63),  and  the  Pas- 
sengers Act  Amendment  Act,  1863  (26  &  27  Vict.  c.  51). 


It  is  provided  by  sect.  292  of  the  Merchant  Shipping  Act,  under  the 
1854,  that  no  decked  ship  (except  ships  used  only  as  steam  tugs,  Merchamt 
and  ships  engaged  in  the  whale  fishery)  shall  proceed  to  sea  Act,  1854, 
firom  the  United  Kingdom,  unless  she  is  provided  with  boats  cHAirTsHip*' 
duly  supplied  with  all  requisites  for  use,  according  to  a  scale  ^'^o  Act 

Amendment 

fixed  by  the  act,  and  varying  with  the  tonnage  of  the  ship  {t),     act,  1862. 
By  the  same  section,  in  ships  which  carry  more  than  ten  Rules  as  to 
passengers,  one  of  these  boats  must  be  fitted  as  a  life-boat,  or  a  {^*^  ^"°y*  ^^^ 
life-boat  must  be  carried  in  addition.     Two  life-buoys  must  also 
be  carried  and  kept  ready  for  immediate  use  {u). 


lating  passenger  ships  was  the  48  Geo. 
8,  c.  66  (1803).  See  also  the  5  &  6 
Vict.  c.  107  ;  the  8  &  9  Vict.  c.  14 ;  the 
9  &  10  Vict.  c.  100  ;  the  10  &  11  Vict 
c.  103  ;  the  11  fie  12  Vict.  c.  6,  s.  81 ; 
the  12  &  13  Vict.  c.  38;  the  14  Vict.  c. 
1 ;  the  14  &  15  Vict.  c.  79  (the  Steam 
Navigation  Act,  1851),  and  the  15  &  16 
Vict.  c.  44  (the  Passengers  Act,  1852), 
all  now  repealed  except  as  to  proceed- 
ings begun  and  liabilities  created  under 
the  latter  of  these  acts.  See  the  Mer- 
chant  Shipping  Repeal  Act,  1854,  and 


the  Passengers  Act,  1855. 

(«)  See  ante,  pp.  51,  52,  the  M.  S. 
Act,  1854,  s.  506,  and  the  M.  S.  A. 
Amendment  Act,  1862,  s.  54. 

(0  See  the  Scale,  post.  Appendix,  p. 
clxiii.  These  provisions  apply  to  all 
British  ships  and  all  foreign  steam  ships 
carrying  passengers  between  placeain 
the  United  Kingdom.  M.  S.  Act,  1854, 
s.  291. 

(w)  The  M.  S.  Act,  1854,  provided 
that  these  enactments  should  not  be 
applicable  in  any  case  in  which  a  cer- 
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By  sects.  293  and  294,  penalties  are  imposed  upon  the  owner 
or  master  if  these  provisions  are  not  complied  with,  or  if  through 
their  wilful  default  or  neglect  the  boats  or  buojs  are  lost  or 
damaged,  or  not  replaced  on  the  first  opportunity  if  accidentallj 
lost  or  injured  in  the  course  of  the  voyage ;  and  no  ship  can 
obtain  a  clearance  or  transireomless  provided  with  the  required 
boats  and  buoys. 

By  sect.  300  of  the  Merchant  Shipping  Act,  1854,  certain 
rules  were  laid  down  with  regard  to  the  build  of  steam  ships. 
This  section  was,  however,  repealed  by  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (w),  which  contains  no  new  pro- 
visions on  this  subject. 

Rules  ai  to  Sect.  301  of  the  Merchant  Shipping  Act,  1854,  contains  pro- 

•UMm'^lpi?^    visions  for  the  outfit  of  steam  ships,  of  which  the  following  is  an 

outline: — 

(1.)  All  steam  ships  requiring  a  survey  under  the  provisions 
of  the  act  must  be  provided  with  a  safety  valve  on  each 
boiler,  constructed  according  to  the  plan  detailed  in  the 
act  (x), 

(2.)  All  sea-going  steam  ships  employed  to  carry  passengers 
must  have  their  compasses  properly  adjusted  fix)m  time 
to  time. 

(3.)  All  sea-going  steam  ships  (mdess  used  solely  as  tugs), 
must  be  provided  with  a  fire  hose  capable  of  being  con- 
nected with  the  engines. 

(4.)  All  sea-going  steam  ships  employed  to  carry  passengers 
must  be  provided  with  proper  distress  signals,  according 
to  rules  laid  down  in  the  statute. 

(5.)  All  home-trade  steam  ships  employed  to  carry  passengers 
by  sea  must  be  provided  with  such  shelter  for  the  pro- 
tection of  deck  passengers  as  the  Board  of  Trade  may 
require. 

By  the  same  section  a  penalty  not  exceeding  lOOZ.  is  imposed 
upon  the  owner  of  every  ship  that  plies  or  goes  to  sea  without 


tificate  had   been  obtained   under  the  See  post,  p.  536, 

tenth  section  of  the   Passengers   Act,  (o)  M.  S.  A.  Amendment  Act»  1862i 

)852.    This  act  is  now  repealed  ;  but  s.  2,  and  Schedule,  Table  (A.) 

the  Passengers  Act,  1855  (the  18  &  19  (x)  By  s.    802  of   this    act,  heavy 

Vict  c.  119)  contains,  in  sect.  27,  spe-  penalties  are   imposed    upon  persons 

cial  provisions  with   reference   to  the  who   place   improper  weights  on  the 

boats  to  be  carried  by  passenger  ihipi.  safety  TaWes. 


m 
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being  provided  as  mentioned  above,  if  the  owner  appears  to 
have  been  in  fault.  The  master,  if  in  fault,  is  liable  to  a  penalty 
not  exceeding  50/. 

The  following  are  the  regulations  laid  down  by  the  Merchant  Survey  of 
Shipping  Act,  1854,  with  reference  to  the  survey  of  passenger  l^^ 
steamers: — 

By  sect.  304,  all  passenger  steamers  (y)  must  be  surveyed 
twice  at  least  in  the  year. 

The  Board  of  Trade  has  (by  sects.  305  to  308)  power  to  ap- 
point shipwright  surveyors  and  engineer  surveyors,  for  the  pur- 
pose of  carrying  out  the  surveys  required  by  the  act.  These 
surveyors  are  entitled  to  go  on  board  steam  ships  at  all  reason- 
able times,  for  the  purpose  of  inspection,  and  must  execute  their 
duties  under  the  direction  of  the  Board  of  Trade  (z). 

By  sect.  309,  the  owners  of  every  passenger  steamer  must 
cause  her  to  be  surveyed  by  a  shipwright  surveyor  and  an 
engineer  surveyor,  and  obtain  declarations  from  them  giving  fiill 
particulars,  according  to  the  provisions  of  the  act,  as  to  the  con- 
dition of  the  ship,  and  her  machinery,  appurtenances,  and  equip- 
ments, the  time  for  which,  and  the  local  limits  (if  any)  within 
which  they  appear  to  be  sufficient,  and  the  number  of  passengcers 
which  the  sUp  appears  fit  to  can^r  (a). 

We  have  already  seen  that  th^  Merchant  Shipping  Act 
Amendment  Act,  1862,  renders  it  necessary  that  all  steam 
ships  which  are  required  by  the  Merchant  Shipping  Act,  1854, 
to  have  on  board  a  master  possessing  a  Board  of  Trade  certifi- 
cate, should  also  carry  a  certificated  engineer  or  engineers  (b). 


(y)  For  the  purpose  of  these  enact- 
ments, the  word  "  passengers  "  includes 
any  persons  carried  in  a  steam  ship 
other  than  the  master  or  crew,  or  the 
owner  and  his  family  and  servants;  and 
the  term  "  passenger  steamer  "  compre- 
hends all  British  steam  ships  carrying 
passengers  to,  from,  or  between  any 
places  in  the  United  Kingdom,  not 
being  steam  ferry-boats  working  in 
chains.    See  s.  303. 

(t)  By  8.  321  of  the  act,  these  sur- 
veyors must,  if  required  to  do  so,  make 
returns  from  time  to  time  to  the  Board 
as  to  the  build,  burthen,  rate  of  sailing, 
machinery  and  equipments  of  the  ships 
surveyed  by  them,  and  the  owners, 
masters  and  engineers  of  the  ships  are 
bound  to  give  them  information   and 


assistance  in  these  respects. 

(a)  See  pottf  Appendix,  p.  cvii,  where 
the  details  of  these  declarations  will  be 
found.  By  the  M.  S.  Act,  1 854,  s.  31 1, 
the  half-yearly  surveys  must  have  been 
made,  if  possible,  in  the  months  of 
April  and  October.  By  s.  34  of  the  M. 
S.  A.  Amendment  Act,  1 862,  this  is  no 
longer  necessary  ;  but  it  is  provided  by 
that  section  that  no  declaration  is  to  be 
given  by  any  surveyor  under  Part  IV. 
of  the  M.  S.  Act,  1854,  for  a  period  ex- 
ceeding six  months,  and  that  no  certifi- 
cate issued  by  the  Board  of  Trade  is  to 
remain  in  force  more  than  six  months 
from  its  date. 

(6)  JnU,  pp.  118— 120,  and  the  M. 
S.  A.  Amendment  Act,  1862,  B8.5— 11. 
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It  IB  also  provided  hj  sect  12  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  that  the  declarations  required  to  be 
given  by  engineer  surveyors  under  sect.  309  of  the  Merchant 
Shipping  Act,  1854,  which  is  above  mentioned,  shall  in  the  case 
of  ships  bcauid  to  carry  certificated  engineers  contain  a  state- 
ment, that  the  engineers'  certificates  are  in  the  condition  re- 
quired by  the  act. 

Certificatef.  These   declarations  must  (by  sect.  310  of  the   Merchant 

Shipping  Act,  1854)  be  transmitted  by  the  owners  to  the  Board 
of  Trade  within  fourteen  days  of  their  receipt,  and  (by  sect 
312)  the  Board  may  thereupon  issue  duplicate  certificates  stat- 
ing that  these  provisions  of  the  act  have  been  duly  comphed 
with,  and  repeating  the  statements  contained  in  the  surveyor's 
declaration  as  to  the  local  limits  beyond  which  the  ships  are  not 
fit  to  ply,  and  as  to  the  number  of  passengers  which  they  are 
fit  to  carry. 

By  sect  313,  the  duplicate  certificate  must  be  transmitted  by 
the  Board  to  a  public  officer  at  a  port  mentioned  for  that  pur- 
pose by  the  owner,  or  at  the  port  of  survey,  or  at  that  at  which 
the  owner  or  his  agent  resides,  from  whom  the  owner,  master  or 
agent  may  upon  application  obtain  the  same  on  payment  of  the 
proper  fees  (c). 

By  sect  315,  these  certificates  cease  to  be  in  force  on  the 
date  fixed  by  the  Board  for  their  expiration,  or  upon  notice 
given  by  the  Board  to  the  owner,  agent  or  master,  that  they  are 
cancelled  or  revoked  (rf).  When  a  certificate  expires,  however, 
during  the  absence  of  a  passenger  steamer  firom  the  United 
Kingdom,  no  penalty  is  incurred  for  want  of  it  until  the  ship 
first  begins  to  ply  with  passengers  after  her  next  subsequent 
return. 

By  sect  318  of  the  statute,  no  steamer  of  this  description  may 
clear  out  or  proceed  to  sea,  or  on  any  voyage  or  excursion  with 
passengers  on  board,  unless  these  provisions  have  been  in  all 
respects  complied  with.    A  copy  of  the  certificate  must  (by  sect 


(e)  See,  as  to  these  fees,  Table  (T.)  or  issued  on  false  or  erroneous  informa- 

in  the  Schedule  of  the  act,  post,  Ap-  tion,  or  that,  since  they  were  made,  the 

pendix,  p.  clxiv.  ship,  machinery,  or  equipments  have 

{d)  The  Board  may  revoke  or  cancel  sustained  any  injury,  or  are  otherwise 

any  certificate  whenever  it  has  reason  insuflScient.    In  these  cases  a  new  sur- 

to  believe  that   the   declarations  have  vey  may  be  insisted  on  by  the  Board, 

been  fraudulently  or  erroneously  made,  See  M.  S.  Act,  1854,  s.  816. 
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317)  be  put  up  and  kept  up^  as  long  as  it  remains  in  force^  in 
some  conspicuous  part  of  the  vessel. 

Heavy  penalties  are  incurred  under  these  sections  of  the  act^ 
and  sections  319  and  320,  if  more  passengers  are  received  on 
board  than  the  number  allowed  by  the  certificate,  ifiihese  regu- 
lations are  in  any  other  respect  infringed,  or  if  any  forgery  or 
fraud  is  committed  with  respect  to  the  declarations  and  certifi- 
cates. 

By  sect.  325  of  the  Merchant  Shipping  Act,  1854,  the  master  Misconduct 

/»!  .3  ■!_•  j^       J.  •  ijby  persons  on 

of  any  home  trade  passenger  ship  may  refuse  to  receive  on  board  to^Vd  home 
any  person  who  by  drunkenness  or  otherwise  is  in  such  a  state,  trade  passenger 

.,,.,/.  ,,        ships. 

or  so  misconducts  himself,  as  to  cause  annoyance  to  the  other 
passengers.  If  such  a  person  is  on  board  he  may  be  landed  at 
any  convenient  place ;  and  in  all  these  cases  the  persons  ofiend- 
ing  forfeit  any  fere  which  they  may  have  paid  (e). 

By  the  Merchant  Shipping  Act,  1854,  sects.  322  and  323, 
rules  were  laid  down  to  prevent  misconduct  by  passengers  and 
the  overcrowding  of  steamers  and  the  evading  of  feres.  These 
sections  were,  however,  repealed  by  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (  f),  which  has  substituted  the  fol- 
lowing provisions  for  the  enactments  of  the  earUer  act. 

By  sect.  35  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  penalties  are  imposed  on — 

(1.)  Any  person  who,  being  drunken  or  disorderly,  has  been  Misconduct  by 
on  that  account  reftised  admission  into  any  duly  sur-  ^^^J^^"  *" 
veyed  passenger  steamer  by  the  owner  or  any  person  in 
his  employment,  and  who,  after  having  had  the  amount 
of  his  fere  (if  he  has  paid  it)  returned  or  tendered  to 
him,  nevertheless  persists  in  attempting  to  enter  the 
steamer ; 

(2.)  Any  person  who,  being  drunken  or  disorderly,  on  board 
any  such  steamer  is  requested  by  the  owner  or  any 
person  in  his  employment  to  leave  it  at  any  place  in  the 
United  Kingdom  at  which  he  can  conveniently  do  so, 

(e)  The  act  also  contains  a  general  any  ship  without   the  consent  of  the 

provision  imposing  a  penalty  not  ex-  owner,  consignee,  master,  mate,  or  per- 

ceeding  20/.,  or  imprisonment  with  or  sou  in  charge  or  entitled  to  give  such 

without  hard  labour,  for  any  period  not  consent.    See  s.  26B, 

exceeding  four  weeks,  on  any  person  (/)  The  M.S.  A.  Amendment  Act» 

who  secretes  himself  and  goes  to  sea  in  1862,  s.  2,  and  Schedule. 
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and  who,  having  had  the  amount  of  his  &re  (if  he  has 
paid  it)  returned  or  tendered  to  him,  refuses  to  comply 
\nth  such  request ; 

(3.)  Any  person  on  board  any  such  steamer  who,  after 
warning  by  the  master  or  any  other  officer,  molests  or 
continues  to  molest  any  passenger ; 

(4.)  Any  person  who,  after  having  been  refused  admission 
into  any  such  steamer  by  the  owner  or  any  person  in  his 
employment  on  account  of  the  steamer  being  ftill,  and 
who  aft«r  having  had  the  full  amount  of  his  &j:e  (if  he 
has  paid  it)  returned  or  tendered  to  him,  nevertheless 
persists  in  attempting  to  enter  the  ship ; 

(5.)  Any  person,  having  got  on  board  any  such  steamer,  who, 
upon  being  requested  on  the  like  account  by  the  owner 
or  any  person  in  his  employment  to  leave  the  steamer 
before  it  has  quitted  the  place  at  which  he  got  on  board, 
and  who,  upon  having  the  ftiU  amount  of  his  fisire  (if  he 
has  paid  it)  returned  or  tendered  to  him,  refuses  to 
comply  with  the  request ; 

(6.)  Any  person  who  travels  or  attempts  to  travel  in  any 
such  steamer  without  having  previously  paid  his  fare, 
and  with  intent  to  avoid  payment  of  it ; 

(7.)  Any  person  who,  having  paid  his  fare  for  a  certain  dis- 
tance, knowingly  and  wilfiiUy  proceeds  in  any  such 
steamer  beyond  this  distance  without  previously  paying 
the  additional  fare,  and  with  intent  to  avoid  payment 
of  it; 

(8.)  Any  person  who  knowingly  and  wilfiilly  refuses  or 
neglects,  on  arriving  at  the  point  to  which  he  has  paid 
his  fare,  to  quit  the  steamer ;  and 

(9.)  Any  person  on  board  any  such  steamer  who  does  not 
when  required  by  the  master  or  other  officer  either  pay 
his  fare,  or  exhibit  the  ticket  or  other  receipt  (if  any), 
showing  the  payment  of  the  fare  which  is  usually  given 
to  persons  travelling  by  and  pajdng  their  fare  for  the 
steamer  (^). 

By  sect.  36  of  the  same  act  it  is  provided,  that  any  person 
on  board  any  such  steamer  who  wilfully  does  or  causes  to  be 

(g)  The  recovery  of  the  fare  is  not  to      penalty  under  this  section.     M.  S.  A. 
be  prejudiced  by  the  imposition  of  any      Amendment  Act,  1862,  s.  S6, 
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done  anything  in  such  a  manner  as  to  obstruct  or  injure  any 
part  of  the  machinery  or  tackle  of  the  steamer,  or  to  obstruct, 
impede,  or  molest  any  of  the  crew  in  the  navigation  or  manage- 
ment of  the  steamer,  or  otherwise  in  the  execution  of  their 
duty,  shall  be  liable  to  a  penalty  not  exceeding  20/. 

And  by  sect.  37,  the  master  or  other  officer  of  any  duly  sur- 
veyed passenger  steamer,  and  all  persons  called  by  him  to  his 
assistance,  may  detain  any  person  who  has  committed  any 
offence  against  any  of  these  provisions,  and  whose  name  and 
address  are  unknown  to  the  officer,  and  convey  him  with  all 
convenient  despatch  before  a  justice  without  warrant  (A). 

We  have  already  seen  (i),  that  sect.  326  of  the  Merchant  Report  of 
Shipping  Act,  1854,  requires  reports  of  all  serious  accidents  to  *^*^'  ^"^'* 
be  forwarded  to  the  Board  by  the  owners,  or  by  the  masters  of 
the  vessels. 

This  statute  also  requires  (by  sect.  327)  that  notice  should  be 
given  to  the  Board  by  the  owner  in  all  cases  in  which  it  is 
apprehended  that  any  steam  ship  has  been  wholly  lost. 

With  the  view  of  preventing  the  occurrence  of  accidents,  it  Carrying  dan- 
is  also  provided  by  sect.  329  of  the  Merchant  Shipping  Act, 
1854,  that  no  person  shall  be  entitled  to  carry,  or  to  require  the 
master  or  owner  to  carry,  in  any  ship  any  aqua  fortis,  oil  of 
vitriol,  gunpowder,  or  any  goods  which  in  the  judgment  of  the 
master  or  owner  are  of  a  dangerous  nature.  The  master  or 
owner  may  refuse  to  take  on  board  any  parcel  that  he  suspects 
to  contain  dangerous  goods,  and  may  require  it  to  be  opened ; 
and  any  person  who  sends  or  carries  by  any  ship  goods  of  a 
dangerous  nature,  without  distinctly  marking  their  nature  on 
the  outside  pf  the  package,  or  giving  notice  in  writing  of  it  to 
the  master  or  owner  before  the  goods  are  carried  or  sent,  is 
liable  to  a  penalty  not  exceeding  lOOZ.  By  sect.  38  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862,  these  pro- 
visions are  extended  to  foreign  ships  when  within  the  limits  of 
the  United  Kingdom. 

The  passenger  acts  now  in  force  are  the  Passengers  Act,  1855 
(the  18  &  19  Vict.  c.  119)  and  the  Passengers  Act  Amendment 
Act,  1863  (the  26  &  27  Vict.  c.  61).   The  first  of  these  acts  con- 

(A)  The  magistrate  ia  empowered  to      venient  despatch.     lb, 
try  and  dispose  of  the  case  with  all  con-  (t)  Jnt€f  p.  101. 
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Bolidated  many  of  the  provisions  of  the  law  on  this  subject,  and 
came  into  operation  on  the  1st  October,  1855  ;  and  the  second 
of  these  acts,  which  amended  the  first  and  is  to  be  construed 
with  it,  came  into  operation  on  the  1st  October,  1863  (A). 
The  application  of  these  acts  is  as  follows : — 

Under  the  The  general  provisions  of  the  earlier  act  applied  to  all  pas- 

Act"865  08  s^^S^^  except  cabin  passengers,  and  labourers  under  indenture 
&  19  Vict.  c.  to  the  Hudson's  Bay  Company  carried  in  the  company's  ships. 
PA88EMOER8  ^his  act  providcd  that  no  persons  should  be  deemed  to  be  cabin 
Act  Amend-     passengers  imless  the  space  allotted  to  their  exclusive  use  was 

MBNT  Act  a  o  j 

1863  (26  &  27  in  the  proportion  of  at  least  thirty-six  clear  square  feet  to  each 
icT.  c.  51),  pasgenger  of  the  age  of  twelve  or  upwards,  nor  unless  they  were 
messed  throughout  the  voyage  at  the  same  table  with  the 
master  or  first  officer  of  the  ship,  nor  unless  the  fare  contracted 
to  be  paid  by  each  was  in  the  proportion  of  at  least  30;.  for 
every  week  of  the  length  of  the  voyage  as  computed  for  sailing 
vessels  proceeding  south  of  the  equator  under  the  provisions  of 
the  act,  and  of  20«.  for  vessels  proceeding  north  of  the  equator, 
nor  unless  they  were  duly  furnished  with  contract  tickets  accord- 
ing to  the  provisions  of  the  act](/). 

The  main  provisions  of  the  18  &  19  Vict.  c.  119,  are  still  in- 
applicable to  cabin  passengers,  but  we  shall  see  that  a  few  of 
them  have  been  extended  to  passengers  of  this  class  by  the  26 
&  27  Vict.  c.  51  (m). 

The  general  provisions  of  these  acts  apply  to  aU  «  passenger 
ships,"  that  is  to  say,  to  every  description  of  sea-going  vessel, 
whether  British,  foreign  or  colonial,  carrying  on  any  voyage 
from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not 
in  the  Mediterranean,  more  than  fifty  passen^cers  (other  than 
cabiB  passengers)  or  a  greater  number  of  pass^gers  (other  than 
cabin  passengers),  when  the  ship  is  propelled  by  sails,  than  in  the 


(Ar)  See  these  acts,  post,  Appendix. 
The  first  of  them  repealed,  from  the  date 
of  its  coming  into  operation,  the  Pas- 
sengers Act  then  in  force,  (the  15  &  16 
Vict,  c  44). 

(0  18  &  19  Vict.  c.  119,  s.  8.  Be- 
fore  the  passing  of  the  earlier  Passengers 
Act,  (the  15  &  16  Vict  c.44,)  there  was 
no  statutory  definition  of  a  cabin  pat^ 
nnger,  and  doubts  had  been  enter- 
tained as  to  the  precise  meaning  of  the 
term.  The  object  of  the  description 
mentioned  above  was  to  exclude  from 


the  term  cabin  passengers,  and  to  include 
clearly  within  the  protection  of  the  act, 
a  class  of  passengers  frequently  carried 
in  steam  vessels,  and  called  intermediate 
passengers.  These  are,  in  fact,  steerage 
passengers  who  are  berthed  in  cabins,  or 
in  enclosed  berths  screened  off  by  can- 
vas, or  wooden  bulkheads.  See  die 
proceedings  of  the  Committee  of  the 
House  of  Commons  on  the  Passengers 
Act,  1851. 

(m)  See  ss.  5,  6,  11,  and  15,  of  the 
26  &  27  Vict  c.  51. 
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proportion  of  one  statute  adult  (that  is,  one  person  of  the  age  of 
twelve  or  upwards,  or  two  persons  between  the  ages  of  one  and 
twelve)  to  every  thirty-three  tons  of  the  registered  tonnage,  or, 
when  the  ship  is  propelled  by  steam,  a  greater  number  than  in 
the  proportion  of  one  statute  adult  to  every  twenty  tons  register 
tonnage  (n).  These  acts  do  not,  however,  extend  to  Queen's 
ships  of  war,  or  to  ships  in  the  service  of  the  Admiralty  (o). 
Some  of  the  provisions  of  these  acts  extend  to  ships  carrying 
passengers,  although  they  are  not  "  passenger  ships"  within  the 
above  description  (/>),  and  others,  which  will  be  mentioned 
shortly,  relate  to  ships  carrying  passengers  on  particular  colo- 
nial voyages  which  are  mentioned  in  the  first  of  these  acts  (q), 
and  to  vessels  bringing  passengers  into  the  United  Kingdom 
from  places  out  of  Europe  (r). 

It  was  held  that  a  sailing  ship  was  not  a  passenger  ship 
within  the  meaning  of  the  18  &  19  Vict.  c.  119,  because  she 
carried  more  than  the  number  of  passengers  mentioned  in  that 
act,  if  that  number  or  proportion  could  not  be  made  up  without 
reckoning  cabin  passengers,  even  although  those  persons  had 
not  received  contract  tickets ;  for  the  provisions  of  that  act  with 
reference  to  contract  tickets  are  only  applicable  in  the  case  of 
passenger  ships,  and  the  non-delivery  of  the  tickets  on  board  a 
ship  that  is  not  a  passenger  ship  does  not  render  it  necessary  to 
count  the  cabin  passengers  as  steerage  passengers  («). 

The  Colonial  Land  and  Emigration  Commissioners  are  em- 
powered to  carry  these  acts  into  execution  (^).  Their  more 
important  provisions  are  as  follows : — 

The  following  are  the  rules  laid  down  by  the  Passengers 


(n)  The  definition  of  a  paisenger  ship 
which  is  given  above,  is  that  contained 
in  s.  8  of  the  26  &  27  Vict.  c.  51,  which 
repeals  the  definition  given  by  s.  8  of 
the  18  &  19  Vict  c.  119. 

(o)  18  &  19  Vict.  c.  119,  SB.  8  &  4, 
and  26  &  27  Vict.  c.  51 ,  s.  4.  Ships  of 
war  and  transports  in  the  service  of  the 
East  India  Company,  and  steamers 
carrying  mails  under  contract  of  the 
government  of  the  state  or  colony  to 
which  the  vessels  belong,  were  also  ex- 
empted from  the  operation  of  the  earlier 
act  by  s.  4  of  the  first  of  these  acu.  The 
former  class  of  vessels  has  ceased  now 
to  exist,  and  the  exemption  of  steamers 
carrying  mails  has  been  repealed  by 


s.  4  of  the  26  &  27  Vict  c.  61. 

(p)  Seethe  18  8c  19  Vict  c.  119,  ss. 
10, 18,  16,  17,  48,  49,  66,  66,  100,  101, 
and  102. 

(9)  See  the  18  &  19  Vict  c.  119,  ss. 
96---99. 

(r)  Jb.  ss.  100,  101,  102. 

(»)  EUis  V.  Pearee,  1  E.  B.  &  E. 
481. 

(0  18  &  19  Vict  c  119,  ss.  6—9. 
Memoranda  were  issued  in  March, 
1866,  and  in  April,  1864,  by  the  com- 
missioners, containing  instructions  for 
the  guidance  of  their  officers  in  carry- 
ing into  effect  the  provisions  of  these 
acts. 
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Act,  1855  (18  &  19  Vict.  c.  119),  as  modified  by  the  Paasen- 
gers  Act  Amendment  Act,  1863  (26  &  27  Vict.  c.  51)  for 
determining  the  number  of  passengers  that  may  be  carried  in 
any  passenger  ship. 


Number  of  By  sect.  14  of  the  18  &  19  Vict.  c.  119,  no  ship  may  carry 

2J|*^"*|^|[J^^  under  the  poop,  or   in   the   roimd-house,  or  deck-house,  or 

on  the  upper  passenger  deck(u),  a  greater  number  of  pasr 
sengers  than  in  the  proportion  of  one  statute  adult  to  every 
fifteen  clear  superficial  feet  of  deck  allotted  to  their  use. 
No  ship  may  carry  on  her  lower  passenger  deck  (:r)  a  greater 
number  of  passengers  than  in  the  proportion  of  one  statute 
adult  to  every  eighteen  clear  superficial  feet  of  deck  allotted  to 
their  use :  and  if  the  height  between  the  lower  passenger  deck 
and  the  deck  immediately  above  it  is  less  than  seven  feet,  or  if 
the  apertures  (exclusive  of  side  scuttles)  through  which  light 
and  air  are  admitted  together  to  the  lower  passenger  deck  are 
less  in  size  than  in  the  proportion  of  three  square  feet  to  every 
one  hundred  superficial  feet  of  the  lower  passenger  deck,  no 
greater  number  of  passengers  may  be  carried  on  this  deck  than 
in  the  proportion  of  one  statute  adult  to  every  twenty-five  clear 
superficial  feet  of  it.  No  ship,  whatever  be  her  tonnage  or 
superficial  space  of  passengers'  decks,  may  carry  a  greater 
number  of  passengers  on  the  whole  than  in  the  proportion  of  one 
statute  adult  to  every  five  superficial  feet,  clear  for  exercise,  on 
the  upper  deck  or  poop,  or  (if  secured  and  fitted  on  the  top  with 
a  railing  or  guard  to  the  satisfaction  of  the  emigration  officer 
at  the  port  of  clearance)  on  any  round-house  or  deck-house  (y). 


(tt)  This  term  means  **  the  deck  im- 
mediately beneath  the  upper  deck,  or 
the  poop,  or  round-house,  and  deck- 
house, when  the  number  of  passengers 
and  cabin  passengers  carried  in  the 
poop,  round-house,  or  deck-house  ex- 
ceeds one-third  of  the  total  number  of 
passengers  which  such  ship  can  law- 
nilly  carry  on  the  deck  next  below." 
See  the  18  &  19  Vict.  c.  119,  s.  8. 

(x)  This  term  is  defined,  by  s.  8  of 
the  18  &  19  Vict.  c.  119,  to  mean  the 
deck  next  beneath  the  upper  passenger 
deck,  not  being  an  orlop  deck. 

(y)  18&19Vict.c.  119,s.  14.  It  was 
also  provided  by  this  section  that  no  ship 
propelled  by  sails  should  carry  more 
persons  (including  every  individual  on 


board)  than  in  the  proportion  of  one 
statute  adult  to  every  two  tons  of  the 
tonnage  ;  but  this  rule  was  repealed  by 
s.  6  of  the  26  &  27  Vict  c.  51,  except 
so  far  as  relates  to  penalties  incurred  or 
legal  proceedings  taken  under  it.  In 
measuring  the  passenger- decks,  round- 
house, or  deck-house,  the  space  for  the 
hospital  and  that  occupied  by  the  per- 
sonal luggage  of  the  passengers  is  to  be 
included.  See  the  18  &  19  Vict.  c.  119, 
s.  14.  These  provisions  with  reference 
to  the  space  to  be  allotted  to  passengers 
may,  in  the  case  of  ships  carrying  na- 
tives of  Asia  and  Africa  from  an  English 
colony,  and  intended  to  pass  within  the 
tropics,  be  modi6ed  by  proclamation  of 
the  colonial  government    See  the  16  & 
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These  provisions  are  made  applicable,  by  sect.  101  of  the  18 
&  19  Vict.  c.  119^  to  ships  bringing  passengers  into  the  United 
Kingdom  from  places  out  of  Europe  (z). 

By  sect.  13  of  this  act,  no  ship  may  carry  passengers  or  cabin 
passengers  on  more  than  two  decks  (a). 

By  sects.  16  and  17  of  the  18  &  19  Vict.  c.  119,  the  master  Lists  of  pas- 
of  every  ship  carrying  passengers  on  any  voyage  to  which  these  '*"8®"- 
acts  extend  must,  before  clearance,  sign  two  lists  in  a  form  pre- 
scribed by  the  acts,  stating,  amongst  other  things,  the  name 
and  tonnage  of  the  ship,  and  giving  the  names  and  descriptions 
of  the  passengers,  with  the  amount  of  space  allowed  to  them. 
Additional  lists  must  be  signed  if  additional  passengers  are 
taken  on  board.  These  lists  must  be  countersigned  by  an  emi- 
gration officer,  and  delivered  by  the  master  to  the  officer  of 
customs  from  whom  a  clearance  is  demanded ;  or,  in  the  case 
of  additional  lists,  to  the  officer  of  customs  at  the  place  at  which 
the  additional  passengers  are  taken  on  board,  or  at  the  next 
port  at  which  the  ship  may  touch  where  there  is  an  officer  of 
customs.  One  of  the  lists,  called  "  the  master's  list,"  must  be 
countersigned  *  by  the  officer  of  customs,  and  returned  to  the 
master,  who  is  bound  to  keep  it,  and  to  produce  it  to  the  British 
local  authorities  at  any  port  at  which  he  may  land  any  passen- 
ger ;  and,  finally,  it  must  be  deposited  with  the  chief  officer  of 
customs,  or  with  the  consul  at  the  port  of  discharge  {b). 


17  Vict  c.  84,  which  is  not  repealed  by 
the  18  &  19  Vict.  c.  119,  s.  15.  See 
also  the  18  &  19  Vict,  c  104,  which 
regulates  the  conveyance  of  emigrants 
from  ports  in  the  Chinese  seas. 

(a)  By  this  section  a  penalty  not  ex- 
ceeding 10/.,  nor  Jess  than  5/.,  in  respect 
of  every  person  or  statute  adult  consti- 
tuting the  excess,  is  imposed  upon  the 
master  of  any  ship  bringing  from  a 
place  out  of  Europe  into  the  United 
Kingdom  a  greater  number  of  passen- 
gers or  persons  than  is  allowed  by  s.  14. 
The  tonnage  check  on  the  number  of 
passengers  which  was  contained  in  the 
last- mentioned  section  has  been  re- 
pealed by  the  26  &  27  Vict.  c.  51.  See 
the  last  note. 

(a)  Cabin  passengers,  however,  in  a 
proportion  not  exceeding  one  for  every 
100  tons,  or  sick  persons  placed  in 
hospital,  may  be  carried  in  a  poop  or 
deck-house,  notwithstanding  that  pas- 
sengers are  carried  on  two  other  decks, 


ib.  Penalties  are  imposed  by  this  act 
upon  persons  found  on  board  fraudu- 
lently attempting  to  obtain  a  passage 
without  the  knowledge  and  consent  of 
the  owner,  charterer  or  master;  see  s. 
18 ;  and  the  limit  of  these  penalties  is 
extended  by  s.  7  of  the  26  &  27  Vict.  c. 
51.  By  the  law  of  the  United  States 
fourteen  superficial  feet  must  be  al- 
lowed for  every  passenger  whose  age 
exceeds  one  year,  if  the  vessel  is  not  to 
pass  within  the  tropics.  When  the 
height  between  the  decks  is  less  than 
six  feet  and  more  than  five,  each  pas- 
senger must  be  allowed  sixteen  super- 
ficial feet,  or  if  the  height  is  less  than 
five  feet,  twenty- two  superficial  feet: 
for  every  passenger  on  the  orlop  deck 
there  must  be  allowed  thirty  feet.  See 
the  evidence  taken  before  the  Com- 
mittee of  the  House  of  Commons  on  the 
Passengers  Act,  1851,  p.  5. 

(6)  See  pott,  Appendix,  p.  ccxciv,  for 
the  form  of  these  lists.    Whenever  any 
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Bj  sect.  6  of  the  26  &  27  Vict,  c  51|  it  is  further  provided, 
that  these  lists  must  contain  the  names  of  all  the  cabin  passen- 
gers on  board,  specifying  whether  they  are  under  or  over  twelve 
years  of  age,  and  at  what  place  the  passengers  and  cabin  pas- 
sengers are  to  be  landed. 

Heavy  penalties  are  imposed  by  these  sections  on  masters 
who  disregaid  their  provisions. 


Survey  and 
iospectioD  of 
■hipi. 


By  sect.  19  of  the  18  &  19  Vict.  c.  119,  no  "passenger 
ship  ^  can  clear  out  or  proceed  to  sea  imtil  she  has  been  sur- 
veyed under  the  direction  of  the  government  emigration  officers, 
but  at  the  owners  or  charterers'  expense,  and  reported  to  be 
seaworthy  and  fit  in  all  respects  for  the  intended  voyage  (c). 

By  sect.  10  of  this  act,  the  masters  of  all  ships  carrying  or 
intended  for  the  carriage  of  passengers  on  any  voyage  to  which 
the  act  extends  are  bound  to  afford  to  the  emigration  officers 
within  the  British  dominions  every  fitcility  for  inspecting  the 
ships  and  communicating  with  the  passengers,  and  for  aficer- 
taining  that  the  act  has  been  complied  with.  In  the  case  of 
British  ships  the  same  facilities  must  also  be  afforded  to  the 
British  consular  authorities  abroad. 


Bond  to  Crown.       Before  any  "  passenger  ship"  can  clear  out  or  proceed  to  sea 

it  is  necessary  (by  sects.  11  and  63  of  the  18  &  19  Vict.  c.  119) 
that  a  bond  to  the  Crown  in  the  sum  of  2,000/.  should  be  en- 
tered into  by  the  master,  together  with  the  owner  or  charterer 
(or  in  the  absence  of  the  owner  or  charterer,  or  if  the  master  is 
the  owner  or  charterer,  together  with  a  surety)  to  secure  obe- 
dience to  the  act,  and  to  all  orders  and  regulations  made  in 
order  to  carry  it  into  execution.  This  bond  must  also  be  con- 
ditioned that  the  ship  is  in  all  respects  seaworthy,  and  that  all 
penalties  incurred  under  the  act  shall  be  duly  paid ;  and  where 


additional  patseng^er  ia  taken  on  board 
the  master  must  obtain  a  fresh  certifi- 
cate from  the  emigration  officer  that  ail 
the  requirements  of  the  act  have  been 
duly  complied  with  ;  18  &  19  Vict.  c. 
119.  s.  17. 

(e)  The  survey  is  to  be  made  before 
the  cargo  is  put  on  board.  The  owner 
or  charterer,  if  dissatisfied  with  the  re- 
port of  the  surveyors,  may  require  the 
emigration  officer  or  chief  officer  of 
customs  to  appoint  three  other  sur- 
veyors to  survey  the  ship  again  at  his 


expense.  If  they  report  unanimously 
that  the  ship  is  seaworthy  and  fit  for  the 
voyage  she  is  to  be  deemed  to  be  so,  18 
&  19  Vict  c.  119.  s.  19.  See  also  s.  11, 
as  to  the  certificate  of  clearance.  If  any 
passenger  ship  touches  at  a  port  in  the 
United  Kingdom  after  having  sus- 
tained any  damage,  she  must  be  efiec- 
tually  repaired,  and  a  certificate  of 
seaworthiness  and  fitness  must  be  ob- 
tained before  she  can  sail  again.  See 
8.  60. 
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the  ship  is  a  foreign  one  proceeding  to  any  of  the  British  pos^ 
sessionB  abroad,  a  statement  must  be  inserted  in  the  condition 
that  the  master  will  submit  himself^  as  if  he  were  a  British  sub- 
ject, to  the  British  tribunals  abroad  having  power  to  adjudicate 
on  offences  committed  against  the  act. 

By  sect.  17  of  the  26  &  27  Vict.  c.  51,  it  is  provided,  that  in 
the  case  of  passenger  ships  of  which  neither  the  owners  nor  the 
charterer^  reside  in  the  United  Kingdom  the  bond  must  be  for 
the  sum  of  5,000/.,  and  must  contain  an  additional  condition  that 
the  obligors  shall  be  liable  to  the  Crown  for  all  expenses  incurred 
under  the  Passengers  Acts  in  rescuing,  maintaining,  or  for- 
warding  to  their  destination  passengers  who  by  reason  of  ship- 
wreck, or  any  other  cause  except  their  own  neglect  or  default, 
are  not  conveyed  to  their  intended  destination  by  the  owners  or 
charterers  (^). 

In  order  to  fiicilitate  the  enforcement  of  these  bonds  in  the 
British  colonies,  in  the  case  of"  passenger  ships"  proceeding  to 
the  Queens  possessions  abroad,  it  is  provided  by  sect.  64  of  the 
18  &  19  Vict.  c.  119,  that  counterparts  of  them  may  be  certified 
by  the  chief  officers  of  customs  at  the  ports  of  clearance,  and 
sent  to  the  colony,  where  they  are  receivable  in  evidence  with- 
out further  proof  of  the  execution  («). 


By  sect.  11  of  the  last-mentioned  act,  no  ship  fitted  or  Certificate  of 
intended  for  the  caniage  of  passengers  as  a  "passenger  ship"  ^®"'*"^®* 
can  dear  out  or  proceed  to  sea  without  a  certificate  from  the 
emigration  officer  at  the  port  of  clearance  that  the  requirements 
of  the  act  have  been  complied  with,  and  that  the  ship  is  sea- 
worthy, in  safe  trim,  and  in  all  respects  fit  for  the  voyage,  and 
that  the  passengers  and  crew  are  in  a  fit  state  to  proceed,  nor 
until  the  master  has  joined  in  executing  the  bond  to  the 
Crown  (/). 


(d)  See  as  to  the  form  of  these  bonds, 
pott,  Appendix,  p.  ccxcvi.  They  must 
be  executed  in  duplicate,  and  are  not 
liable  to  sUrop  duty,  see  18  &  19  Vict. 
c.  119,  s.  63.  In  the  absence  of  any 
agreement  to  the  contrary,  the  owner  is 
the  person  ultimately  liable  in  respect 
of  any  default  in  complying  with  the 
regulations  of  the  act     See  s.  66. 

(e)  These  bonds  cannot  be  sued  on 
in  the  colony  after  the  expiration  of 
three  months  from  the  arrival  of  the 
ship  there,  nor  in  the  United  Kingdom 


after  twelve  mondis  from  the  return  of 
the  ship  and  master;  18  &  19  Vict.  c. 
119,6.64. 

(/)  This  section  gives  to  the  owner 
or  charterer  a  power  of  appealing  in 
writing  to  the  emigration  commissioners 
against  a  refusal  to  grant  this  certificate. 
This  stringent  provision  was  introduced 
for  the  first  time  by  the  15  &  16  Vict 
c.  44.  Its  object  was  to  put  a  stop  to  a 
practice,  of  which  there  had  been  re- 
cent instances,  of  foreign  vessels  pro- 
ceeding to  sea  without  a  clearance  when 
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Bj  sect  13  of  the  26  &  27  Vict.  c.  51,  if  any  passenger  ship 
clears  out  or  proceeds  to  sea  without  the  master's  having  first 
obtained  the  certificate  of  clearance,  or  having  joined  in  this 
bond,  or  if  any  such  ship  after  having  put  to  sea  puts  into  any 
port  or  place  in  the  United  Kingdom  and  leaves  or  attempts  to 
leave  it  with  passengers  on  board  without  having  obtained  the 
certificate  of  clearance  necessary  in  such  a  case,  the  ship  is  for- 
feited to  the  Crown ;  and  in  these  cases  the  ship  may  be  seized 
by  any  officer  of  customs  if  found  within  two  years  irom  the 
commission  of  the  ofience  in  any  part  of  the  Queen's  domi- 
nions (^). 

No  action  will  lie  against  an  emigration  officer  who  in  the 
exercise  of  a  bona  fide  discretion  refuses  to  give  a  clearance  cer- 
tificate, under  the  belief  that  the  vessel  is  so  deeply  laden  as  to 
endanger  the  ship  and  passengers,  although  none  of  the  articles 
taken  on  board  are  prohibited  by  these  statutes  (A). 


Medical  Id- 
spection  and 
landing  of  sick 
paHengere. 


Another  requisite  before  any  "passenger  ship"  may  dear 
out  or  proceed  to  sea  is  the  medical  inspection  of  the  passengers 
and  crew,  and  of  the  medicines  on  board.  The  owner  or  char- 
terer is  bound  by  sect.  43  of  the  18  &  19  Vict.  c.  119,  to  provide 
an  adequate  supply  of  medicines,  medical  comforts,  instruments, 
and  disinfecting  fluid  or  agent  for  the  intended  voyage ;  and  by 
sect.  44,  before  the  clearance  the  emigration  officer  must,  if  it 
be  possible,  cause  an  inspection  to  be  made  of  these  medicines 
and  other  matters,  and  also  of  all  the  passengers  and  crew,  by  a 
medical  practitioner  appointed  by  him  (i). 

By  sect.  45,  if  the  emigration  officer  is  satisfied  that  any 
person  on  board  or  about  to  proceed  on  board  is  by  reason  of 
sickness  unfit  to  proceed,  or  is  for  any  reason  likely  to  endanger 
the  health  or  safety  of  the  other  persons  on  board,  he  may  pro- 


required  to  comply  with  the  regulations 
of  the  emigration  officers.  Under  the 
earlier  system  there  was  no  adequate 
punishment  in  these  cases,  for  if  a  bond 
had  been  given  by  the  master,  it  could 
only  be  enforced  against  biro  personally, 
and  this  remedy  was  of  no  effect  if  the 
ship  was  sent  back  to  England  with  a 
dififerent  master. 

(g)  This  section  is  substituted  for  s. 
12  of  the  18  &  19  Vict.  c.  119,  which  is 
repealed  by  the  26  &  27  Vict.  c.  51, 
s.  12.  See  also  s.  50  of  the  18  &  19 
Vict.  c.  119,  pott,  p.  531.     The  ship 


may  be  released  by  an  order  from  any 
of  the  secretaries  of  state,  on  payment 
of  any  sum  not  exceeding  2,000/.,  which 
the  secretary  of  state  may  specify  in 
writing ;  26  &  27  Vict  c.  51,  s.  18. 

(A)  Steel  V.  Schtmberg,  4  E.  &  B. 
628,  which  was  a  decision  upon  the 
Passengers  Act,  1852. 

(t)  The  inspection  may  be  either  on 
board,  or  at  any  convenient  place  on 
shore  appointed  by  the  emigration  of- 
ficer, in  London  the  inspection  is  car- 
ried on  in  the  dock.  At  Liverpool  it 
is  made  before  embarkation. 
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hibit  the  embarkation^  or  require  the  person  in  question  to  be 
re-landed.  The  officer  may  also,  if  he  deem  it  necessary, 
require  all  or  any  of  the  passengers  to  be  re-landed  for  the 
purification  of  the  ship  or  otherwise.  The  observance  of  these 
provisions  is  enforced  by  heavy  penalties  (k). 

By  sect.  46,  passengers  so  re-landed  and  who  are  not  after- 
wards re-embarked  may  recover  summarily  all  the  passage 
money  which  they  have  paid  fix)m  the  person  to  whom  it  has 
been  paid,  or  from  either  the  owner,  charterer,  or  master,  at 
their  option,  or  at  that  of  the  emigration  o^cer. 

By  sect.  47,  the  master  is  bound,  in  these  cases,  to  find  sub- 
sistence money  for  every  statute  adult  at  the  rate  of  Is,  6d.  a 
day  until  the  passengers  are  re-embarked,  or  decline,  or  neglect 
to  proceed,  or  their  passage  money  is  returned. 

By  sect.  11  of  the  26  &  27  Vict.  c.  51,  the  provisions  of  sect. 
46  of  the  18  &  19  Vict.  c.  119,  are  extended  to  cabin  passen- 
gers landed  on  account  of  sickness,  and  it  is  provided  that  the 
passage  money  of  all  passengers  so  landed  may  be  recovered  in 
the  manner  pointed  out  by  the  last-mentioned  act,  upon  the 
delivery  up  of  their  contract  tickets,  and  notwithstanding  the 
ship  may  not  have  sailed ;  in  the  case  of  cabin  passengers,  how- 
ever, only  one-half  of  the  passage  money  is  recoverable. 

By  sect.  48  of  the  18  &  19  Vict.  c.  119,  if  any  persons  on  Rights  of  pas- 
whose  behalf  a  contract  has  been  made  for  a  passage  in  a  ship  J^J^behind.*** 
proceeding  on  a  voyage  to  which  the  act  extends,  are  at  the 
place  of  embarkation  before  six  in  the  afternoon  of  the  day  of 
embarkation,  and,  if  (being  required  to  do  so)  they  pay  the  pas- 
sage money,  or  the  balance,  but  from  any  cause  other  than 
their  own  refiisal,  neglect,  or  default,  or  the  prohibition  of  an 
emigration  officer,  or  the  requirements  of  an  order  in  council, 
they  are  not  received  on  board  before  that  hour,  or  if  from  any 
of  the  causes  above  mentioned  any  passengers  who  have  been 
received  on  board  do  not  obtain  a  passage  in  the  ship  to  the 
port  contracted  for,  or  do  not,  with  their  families  (if  included 
in  the  contract),  obtain  a  passage  to  that  port  in  some  equally 
eligible  ship,  to  sail  within  ten  days  from  the  day  of  embarka- 
tion, being  in  the  mean  time  paid  subsistence  money,  they  are 

(k)  When  any  persons  are  re-landed      parated  from  these  persons  must  also  be 
under  these  provisions,  any  members  of      re-landed  ;  ib, 
the  family  who  cannot  be  properly  se- 
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decki  and 


spi 
all 


ace  to  be 
owed. 


entitled  to  recover  summarilj  all  the  passage  money  which  they 
have  paid.  They  may  recover  the  passage  money^  either  from 
the  person  to  whom  or  on  whose  account  it  has  been  paid^  or 
(if  the  contract  has  been  made  with  the  owner,  charterer,  or 
master,  or  with  any  one  acting  for  them),  from  either  the  owner, 
charterer,  or  master,  at  the  option  of  the  passenger  or  of  the 
emigration  officer.  They  are  also  entitled  in  these  cases  to 
compensation  for  the  loss  and  inconvenience  incurred  (/). 

By  sect  49  of  this  act,  if  any  ship,  whether  "  a  passenger 
ship"  or  not,  does  jot  actually  put  to  sea  on  the  voyage  before 
three  in  the  afternoon  of  the  day  after  the  day  of  embarkation, 
every  passenger  may  claim  subsistence  money  at  the  rate  of 
Is,  6d.  a  day  for  every  statute  adult  for  the  first  ten  days,  and 
afterwards  at  the  rate  of  Ss,  a  day.  This  provision  does  not, 
however,  apply  for  the  first  two  days  after  the  day  of  embarka- 
tion, if  the  passengers  are  maintained  on  board  as  if  the  voyage 
had  commenced.  Nor  does  it  apply  at  all  if  the  detention  is 
unavoidable,  owing  to  the  state  of  the  weather,  or  not 
the  result  of  any  act  or  defiiult  of  the  owner,  charterer,  or 
master  (m). 

The  Passengers  Act,  1855  (the  18  &  19  Vict.  c.  119),  con- 
tains also  numerous  provisions  for  promoting  the  safety,  com- 
fort, and  health  of  the  passengers  during  the  voyage.  Some  of 
these  provisions  have  been  modified  by  the  Passengers  Act 
Amendment  Act,  1863  (the  26  &  27  Vict  c  51),  and  they  are 
shortly  as  follows : — 

By  sects.  20  to  23  of  the  18  &  19  Vict.  c.  119,  the  decks  in 
every  '^  passenger  ship  '*  must  be  strongly  and  firmly  constructed, 
in  a  manner  pointed  out  in  the  act,  and  to  the  satisfiiction  of 
the  emigration  officer  at  the  port  of  clearance,  and  there  must 
be  a  height  of  six  feet  between  them.  The  berths  must  be  of 
specified  dimensions,  securely  constructed,  and  not  overcrowded ; 
the  single  men  must  be  berthed  in  a  separate  compartment  of 
the  ship  or  in  separate  rooms ;  no  more  than  one  person  (unless 


(I)  The  language  of  one  of  the  earlier 
acts  (the  12  &  13  Vict.  c.  S3,  ss.  32 
and  33)  was  ambiguous,  and  doubts  had 
been  entertained  as  to  whether  the  lia- 
bility to  refund  the  passage  money  was 
not  restricted  to  the  party  to  whom  it 
had  been  paid,  or  with  whom  the  con- 
tract had   been  actually  made.     The 


words  in  the  present  act  were  used  for 
the  purpose  of  giving  a  remedy  in  the 
alternative.  The  ultimate  liability  is, 
however,  thrown  on  the  owners,  unless 
there  be  any  agreement  to  the  contrary ; 
see  s.  05  of  the  18  &  19  VicL  c.  119. 

(m)  The  emigration  officer  is  to  be 
the  judge  of  this ;  <6. 
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in  the  case  of  married  persons,  or  women  and  children  under 
twelve)  may  be  placed  in  the  same  berth ;  and  no  berths  which 
have  been  occupied  may  be  taken  down  within  forty-eight 
hours  after  the  arrival  of  the  ship  at  her  port  of  final  discharge, 
unless  all  the  passengers  have  voluntarily  quitted  the  ship  before 
that  time(n). 

By  sects.  24  and  25  of  this  act,  in  all  '^passenger  ships"  a  Hospiul,  &c 
sufficient  space  must  be  set  apart  for  a  hospital  (o) ;  and  privies, 
varying  in  number  with  the  number  of  the  passengers,  must  be 
fitted  up  on  each  side  of  the  ship. 


By  sect.  26,  no  "passenger  ship"  can  clear  out  or  proceed  Supply  ©flight 
to  sea  without  such  provision  for  affording  light  and  air  to  the  ^^* 
passenger  decks  as  the  emigration  officer  may  require.  If  there 
are  a  hundred  passengers  on  board,  a  proper  ventilating  appa- 
ratus must  be  carried.  The  passengers  must  be  allowed  to 
have  the  fi'ee  and  unimpeded  use  of  the  hatchways  situated  over 
their  portion  of  the  ship,  and  over  each  hatchway  a  booby  hatch 
must  be  erected,  or  such  other  covering  as  may,  in  the  opinion 
of  the  emigration  officer,  afford  the  greatest  amount  of  light, 
air,  and  protection  from  wet. 

By  sects.  31,  33,  34  and  35  of  the  18  &  19  Vict.  c.  119,  it  is  of  food  and 
provided,  that  in  every  "  passenger  ship"  sweet  and  wholesome  ^**®'' 
provisions  and  pure  water,  in  proper  casks,  must  be  properly 
stowed  on  board  in  sufficient  quantities  to  aUow  during  the 
whole  of  the  voyage  of  a  regular  supply  which  is  fixed  by  the 
act(p).  By  sect.  30,  the  length  in  time  at  which  different 
voyages  are  to  be  computed,  for  the  purposes  of  the  act,  is 
also  fixed (^);  and  by  sect.  50,  any  "passenger  ship"  put- 


(«)  No  part  of  any  berth  may  be  gen  are  carried    there    must  be  two 

placed  within  nine  inches  of  any' water-  water-closets  under  the  poop,  or  on  the 

closet  erected  in  the  between-decks ;  upper  deck ;  see  s.  25. 

see  s.  21  of  the  18  &  19  Vict  c.  119.  (p)  The  directions  as  to  the  size  and 

(o)  This  space  must  be  under  the  description  of  the  casks  to  be  passed 

poop,  or  in  the  round-house,  or  a  deck-  by  the  emigration  offlcers,  which  have 

nouse,  or  on  the  upper  passenger  deck.  been  issued  by  the  emigration  commis- 

It  must  also  be  supplied  with  proper  sioners,  will  be  found  pott,  Appendix, 

beds,  bedding,  and  utensils ;  see  s.  24.  p.  ccxcvii. 

Where  as  many  as  fifty  female  passen-  {q)  The  emigration  commissioners  are 
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ting  back  after  having  been  to  sea^  or  being  detained  in 
port  more  than  seven  days  after  clearance^  must  renew  this 
supply. 

It  is  provided  by  sect.  34  of  this  act,  that  where  vessels  are 
intended  to  call  at  a  place  in  the  course  of  the  voyage  for  the 
purpose  of  watering,  and  the  voyage  is  thus  to  be  performed 
in  portions,  and  an  engagement  to  that  effect  is  inserted  in  the 
bond  given  to  the  Crown,  it  is  allowable  to  carry  a  supply  of 
water  sufficient  only  for  the  computed  length  of  the  voyage  to 
that  place.  Regulations  are  contained  in  the  statute  to  secure 
the  actual  calling  of  the  vessel  there,  and  water  casks  must  be 
carried  which  are  sufficient  to  contain  the  quantity  of  water 
required  for  the  longest  portion  of  the  voyage. 

By  sect.  31,  the  provisions  and  water  must  be  approved  of  by 
the  emigration  officers,  who  must  also  ascertain  that  there  is  on 
board  an  ample  supply  of  wholesome  provisions  and  pure  water 
for  the  victualling  of  the  crew,  and  of  the  other  persons,  not 
passengers,  who  are  carried  in  the  ship.  These  officers  may 
reject  and  mark  provisions  and  water  not  of  a  good  quality  or 
condition,  and  may  direct  the  stores  to  be  re-landed  and  the 
water  emptied  (r). 

By  sects.  31  and  32,  if  a' clearance  is  obtained  for  any  "  pas- 
senger ship"  not  properly  stored,  or  if  rejected  provisions  are 
re-shipped  in  the  same  or  any  other  **  passenger  ship,"  heavy 
penalties  are  incurred. 

By  sect.  102  of  the  act,  similar  issues  of  pure  water  and  good 
provisions  must  be  made  by  the  master  of  every  "passenger 
ship"  bringing  passengers  into  the  United  Kingdom  from  any 
place  out  of  Europe. 

By  sect.  59,  the  Queen  may  by  order  in  council  prescribe 
rules  and  regulations  for  permitting  the  use  on  board  of  "pas- 
senger ships"  of  an  apparatus  for  distilling  water,  and  for  de- 


empowered  to  alter  this  table  from  time 
to  time.  lb.  See  the  table  now  in 
force^po*^,  Appendix,  p.  clxxxviii.  The 
computed  lengths  of  the  voyages  are 
different  with  respect  to  sailing  vessels 
and  vessels  propelled  by  steam  engines 
of  a  certain  power. 

(r)  The  provisions  are  tested  by  the 
arbitrary  selection  of  some  of  the  bar- 
rels, which  are  bored  through  with  an 


auger,  so  that  a  fair  sample  may  be 
brought  up  and  tasted.  The  statute 
requires,  for  the  purpose  of  preventing 
fraud  or  mistake,  that  the  stores  which 
are  on  board  for  the  crew,  and  which 
consist  of  articles  of  a  like  description 
to  those  which  are  to  be  furnished  to 
the  passengers,  should  not  be  inferior 
to  them  in  quality.    See  s.  31. 
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fining  in  such  cases  the  quantity  of  &esh  water 'to  be  carried  in 
tanks  or  casks  for  the  passengers  (s), 

Bj  sect  35  of  the  18  &  19  Vict.  c.  119^  a  fixed  supply  of  Dietary  scales, 
water  and  provisions  must  be  furnished  by  the  master  of  every 
'^passenger  ship"  to  the  passengers  during  the  voyage,  and 
during  any  detention  in  its  course.  The  water  must  be  issued 
daily,  at  the  rate  of  three  quarts  a  day  to  each  statute  adult, 
exclusive  of  the  quantity  necessary  for  cooking  articles  issued 
in  a  cooked  state. 

The  weekly  scale  of  provisions  for  each  statute  adult,  as  laid 
down  in  this  act,  is  as  follows : — 


• 

For  Vorage*  not 

exceeding  M  Dan 

for  Sailing  \tutU, 

or  SO  Dajrt  for 

Steamers. 

ForVoyagea 

exceeding  M  Dar a 

for  Saiiing  Teesel^ 

or  SO  Dejre  fot 

Steameta. 

Bread  or  biscuit,  not  inferior  in 

lbs.  oz. 

lbs.  OZ. 

quality  to  navy  biscuit  . 

3     8 

3     8 

Wheaten  flour .... 

1     0 

2    0 

Oatmeal  . 

1         .        i 

1     8 

1     0 

Rice 

1                             .                            4 

1     8 

0    8 

Peas 

k                             .                             1 

1     8 

1     8 

Potatoes  , 

1                             .                             1 

2    0 

2    0 

Beef 

»                             •                             1 

1    4 

1     4 

Pork 

»                            .                            < 

1     0 

1     0 

Tea 

1                            .                             1 

0    2 

0    2 

Sugar 

►                             .                            « 

1     0 

1     0 

Salt 

»                            .                            « 

0    2 

0    2 

Mustard  . 

•                            .                             t 

0     i 

0    i 

Black  or  white  peppc 

IT,  groimd  , 

0     i 

0    i 

Vinegar  . 

1         •         < 

OnegilL 

One  gilL 

Lime  juice 

»                             .                             4 

•     • 

0    6 

Preserved  meat 

>                            .                             t 

•    • 

1     0 

Suet 

.                            « 

*    • 

0    6 

Raisins    . 

. 

•    • 

0    8 

Butter 

t                            •                             ) 

•    • 

0    4 

The  following  substitutions  in  the  above-mentioned  scale  are 


(«)  See  orders  in  council  for  this  purpose,  dated  6  May,  1857|  and  18  May,  1859, 
pott,  Appendix,  p.  ccxcviii. 
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allowed  by  this  statute,  at  the  option  of  the  master,  if  the  sub- 
stituted articles  are  mentioned  in  the  contract  tickets  of  the 
passengers: — 

1  lb.  of  preserved  meat        .     for     1  lb.ofsaltporkorbeef 
1  lb.  of  flour  or  of  bread  or^         tl^  lb.  of  oatmeal,  or 
biscuit,  or  i  lb.  of  beef  or  r  for  -<      1  lb.  of  rice,  or  1  lb. 
ofpork   ...         J         \     ofpeas. 

-  „      ^  .  r     /U  ^b-   o^  oatmeal,  or 

1  lb.  of  nee         •        .        •    for  <       .  a 

(     vice  versa. 

i  lb.  of  preserved  potatoes   •     for     1  lb.  of  potatoes. 

10  oz.  of  currants        .         .     for    8  oz.  of  raisins. 

3i  oz.  of  cocoa  or  of  coffee,)  ^       ^  - , 

.J      J  J  >  for    2  oz.  of  tea. 

roasted  and  ground  .        .  j 

I  lb.  of  treacle    .         •        .     for    }  lb.  of  sugar. 

1  gill  of  mixed  pickles         .     for     1  gill  of  vinegar. 

These  regulations  have  been  to  some  extent  modified  by  the 
26  &  27  Vict.  c.  51.  By  sect  9  of  this  act,  the  requirements 
of  sect.  35  of  the  18  &  19  Vict.  c.  119,  that  six  ounces  of  lime 
juice  shall  be  issued  weekly  to  each  statute  adult  on  voyages 
exceeding  eighty-four  days'  duration  in  sailing  vessels,  or  fifty 
days  in  steamers,  are  confined  to  the  period  when  the  ship  is 
within  the  tropics :  during  the  other  portions  of  the  voyage 
the  issue  of  lime  juice  may  be  at  the  discretion  of  the  medical 
men,  or  if  there  be  none  on  board,  at  that  of  the  master. 

And  by  sect.  10  of  the  26  &  27  Vict.  c.  51,  it  is  provided 
that  in  addition  to  the  substitutions  which  are  allowed  in  the 
dietary  scales  and  which  are  mentioned  above,  soft  bread  baked 
on  board  may,  at  the  option  of  the  master,  be  issued  in  lieu  of 
the  following  articles  in  the  following  proportions : — 

li  lb.  of  soft  bread  may  be  issued  in  Heu  of  1  lb.  of  flour, 
or  of  1  lb.  of  biscuit,  or  of  1 J  lb.  of  oatmeal,  or  of  1  lb. 
of  rice,  or  of  1  lb.  ofpeas. 

By  sect.  37  of  the  18  &  19  Vict.  c.  119,  these  dietary  scales 
may  be  varied  firom  time  to  time  by  the  Emigration  Commis- 
sioners, so  long  as  an  equivalent  amount  of  wholesome  nutri- 
ment is  secured. 

When  the  passengers  are  divided  into  messes  the  provisions 
must  be  issued  to  the  head  man  of  the  mess.  These  messes  are 
not  (by  sect.  36  of  the  last-mentioned  act)  to  consist  of  more  than 
ten  statute  adults  in  each ;  and  the  members  of  the  same  &mily 
are  (if  it  includes  a  male  adult)  to  be  allowed  td  mess  sejparately. 
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The  provisions  must  be  issued  (such  of  them  as  require  cooking 
being  properly  cooked)  daily  before  two  in  the  afternoon^  and 
the  first  issue  must  be  made  on  the  day  of  embarkation  (t). 

By  sects.  38  and  39  of  this  act,  in  every  ^^  passenger  ship  "  Passengers' 
carrying  as  many  as  one  hundred  passengers,  there  must  be  a  l^^ 
passengers'  steward  and  a  passengers'  cook  on  board,  who  must 
be  rated  on  the  ship's  articles  as  such,  and  must  be  approved  of 
by  the  emigration  officers.  There  must  be  two  cooks  if  the 
number  of  statute  adults  exceeds  three  hundred.  They  must 
be  seafaring  men.  A  convenient  place  for  cooking  must  be  set 
apart  on  deck,  and  a  sufficient  cooking  apparatus,  properly 
covered  in  and  arranged  with  a  proper  supply  of  fuel,  must  also 
be  provided. 

By  sect.  40,  in  all  foreign  ^^  passenger  ships,"  in  which  one-  Interpreter, 
half  of  the  passengers  are  British  and  the  number  of  passengers 
does  not  exceed  two  hundred  and  fifty,  one  interpreter  must  be 
carried  who  imderstands  and  speaks  intelligibly  both  English 
and  the  language  spoken  by  the  master  and  crew.  There  must 
be  two  interpreters  where  this  number  of  passengers  is  exceeded. 
These  provisions  do  not  apply  where  the  master  and  officers,  or 
not  less  than  three  of  them,  understand  English  and  speak  it 
intelligibly  (u). 

By  sect.  41  of  the  18  &  19  Vict.  c.  119,  every  "passenger  Medical  man 
ship  "  must  carry  a  duly  qualified  medical  practitioner  (rated  on  *°  "*^  icmes. 
the  articles)  in  the  following  cases  : — 

(1.)  When  the  duration  of  the  voyage  is  to  exceed  eighty 
days  in  the  case  of  sailing  vessels^  and  forty-five  days  in 
that  of  steamers,  and  the  passengers  on  board  exceed 
fifty. 
(2.)  When  the  number  of  persons  on  board  (including  cabin 
passengers,  officers  and  crew)  exceeds  three  hundred  (v). 


(0  Before  the  passing  of  the  16  &  16 
Vict.  c.  44,  there  was  no  statutory  regu- 
lation requiring  that  the  food  should  be 
issued  cooked.  It  was,  however,  usu- 
ally issued  in  this  state  on  the  Australian 
but  not  on  the  American  passages.  *It 
was  found  that  when  the  weather  was 
bad,  and  the  passengers  were  suffering 
from  sickness,  great  confusion,  priva- 


tion, and  waste  resulted  from  the  food 
being  issued  uncooked. 

(«)  The  stewards  and  interpreters 
must  be  employed  exclusively  in  at- 
tendance upon  the  passengers,  and  may 
not  assist  in  working  the  ship.  76.;  and 
s.  38. 

(e)  Bv  s.  42,  no  medical  man  is  duly 
qualified,  within  the  meaning  of  the 
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Regulations 
as  to  boats,  life 
buoys,  &0. 


We  have  already  seen  that,  by  sect.  43,  a  proper  supply  of 
surgical  instruments,  medicines  and  disinfecting  fluid,  approved 
of  by  the  emigration  officers,  must  be  also  kept  on  board  (tr). 

The  following  are  the  regulations  of  the  18  &  19  Vict.  c.  119, 
as  to  the  carrying  by  passenger  ships  of  boats,  life-buoys, 
anchors  and  fire  engines  (a;) : — 

By  sect.  27,  every  "  passenger  ship  "  must  carry  throughout 
the  voyage  boats  according  to  the  following  scale : — 

Two  boats  for  every  ship  of  less  than  200  tons ; 

Three  boats  for  every  ship  of  200  and  less  than  400  tons ; 

Four  boats  for  every  ship  of  400  and  less  than  600  tons  ; 

Five  boats  for  every  ship  of  600  and  less  than  1,000  tons; 

Six  boats  for  every  ship  of  1,000  and  less  than  1,500  tons ; 

Seven  boats  for  every  ship  of  1,500  tons  and  upwards.  No 
"  passenger  ship,"  however,  is  required  to  carry  a  greater 
number  of  boats  than  are  sufficient,  in  the  judgment  of  the 
emigration  officer  at  the  port  of  clearance,  to  carry  all  the 
persons  on  board  of  the  ship  (y). 

By  the  same  section,  one  of  these  boats  must  be  a  long  boat 
and  one  must  be  properly  fitted  as  a  life-boat.  They  must  be 
of  a  suitable  size  and  description,  to  be  approved  of  by  the  emi- 
gration officer  at  the  port  of  clearance.  They  must  be  sea- 
worthy, properly  supplied  with  all  requisites,  and  kept  clear  for 
immediate  use.  Every  passenger  ship  proceeding  southward  of 
the  equator  must  carry  two  chronometers,  and  at  least  one  if 
proceeding  northward  of  the  equator.  There  must  be  also  on 
board  of  all  passenger  ships  three  steering  and  one  azimuth 
compass,  four  properly-fitted  life-buoys,  some  adequate  means 
for  making  night  and  fog  signals,  a  fire-engine,  and  not  less 
than  three  bower  anchors  with  cables,  to  be  approved  of  by  the 
emigration  officer.       • 


act,  unless  he  is  entitled  to  practise  as 
a  physician,  surgeon  or  apothecary  in 
the  United  Kingdom,  or  (in  the  case  of 
foreign  ships)  in  the  country  to  which 
the  ship  belongs;  nor,  unless  his  name 
shall  have  been  notified  to  the  emigra- 
tion officer  at  the  port  of  clearance,  and 
shall  not  have  been  objected  to;  nor, 
unless  he  is  provided  with  proper  sur- 
gical instruments,  to  the  satisfaction  of 
the  officer.  Where,  however,  the  ma* 
jority  of  the  passengers  in  any  passenger 
ship  (or  as  many  as  three  hundred)  are 


foreigners,  any  medical  practitioner  ap- 
proved of  by  the  emigration  officer  may 
be  carried.     lb, 

(uj)  The  lists  of  surgical  instruments 
and  medicines  issued  by  the  emigration 
commissioners  will  be  found  pott^  App* 
pp.  ccc — ccciii. 

(x)  See  anU,  p.  515, as  to  the  require- 
ments of  the  M.  S.  Act,  ]85i,  on  this 
subject. 

{y)  The  boat  scale  sanctioned  by  the 
emigration  commissioners  will  be  found 
pott,  App.  p.  ccciv. 
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By  sect  28  of  this  act,  it  is  provided,  that  every  passenger  Manning  of 
ship  must  be  maimed  with  an  efficient  crew  for  the  intended  *  *P'" 
v6yage,  to  the  satisfaction  of  the  officer  from  whom  a  clearance 
is  demanded.  The  strength  of  the  crew  must  not  be  diminished 
or  any  of  the  men  changed  when  once  passed  by  the  officer, 
without  his  consent  in  writing  or  that  of  the  mercantile  marine 
office  superintendent  (z). 

It  was  provided  by  sect.  19  of  the  18  &  19  Vict.  c.  119,  that  Articles  the 
no  "  passenger  ship  "  should  be  allowed  to  clear  out  or  proceed  to  ^hJJhf^  pro- 
sea  with  any  horses,  cattle,  gunpowder,  vitriol,  lucifer  matches,  hibited. 
guano,  or  green  hides  on  board,  as  cargo,  or  with  any  other 
article  on  board,  whether  as  cargo  or  ballast,  which  was  deemed 
by  the  emigration  officer  at  the  port  of  clearance  likely  to  en- 
danger the  health  or  lives  of  the  passengers,  or  the  safety  of  the 
ship.     It  was  also  provided  by  that  section  that  no  part  of  the 
cargo  or  stores,  or  of  the  passengers'  luggage,  should  be  carried 
on  the  upper  deck,  or  on  the  passengers'  decks,  unless  in  the 
opinion  of  the  emigration  officer  it  was  so  placed  as  not  to 
impede  the  light  or  the  ventilation,  or  to  interfere  with  the 
comfort  of  the  passengers ;  nor  unless  it  was  stowed  to  his  satis- 
faction (a). 

These  provisions  have,  however,  been  modified  by  the  26  & 
27  Vict.  c.  51.  This  act  provides  by  sect.  8,  that,  notwith- 
standing the  prohibition  contained  in  the  earlier  act  in  this 
respect,  horses  and  cattle  may  be  carried  as  cargo  in  passenger 
ships,  subject  to  the  following  conditions : — 


(1.)  The  animals  may  not  be  carried  on  any  deck  below  the  Conditions 

J     -I  V'  i_  V    ^t     J  •  under  which 

deck  on  which  passengers  are  berthed,  nor  m  any  com-  horses  and 
partment  in  which  passengers  are  berthed,  nor  in  any  cattle  may  b« 
adjoining  compartment,  except  in  ships  built  of  iron,  and 


(z)  By  the  same  section  an  appeal  in 
writing  to  the  emigration  commissioners 
is  given  to  the  owner  or  charterer  against 
the  decision  of  the  emigration  officer  in 
this  respect  The  commissioners  may 
then  appoint  (at  the  expense  of  the  ap- 
pellant) two  other  officers  or  persons  to 
examine  into  the  matter,  and  their  de- 
cision is  conclusive. 

(o)  By  the  same  section,  the  space  so 
occupied  is  (unless  occupied  by  pas- 
sengers' luggage)  to  be  excluded  in 
calculating   the   space    by   which  the 


number  of  passengers  is  regulated.  Be- 
fore the  passing  of  the  Passengers  Act, 
1852,  no  part  of  the  cargo  could  be 
stowed  in  the  between-decks.  But  it 
was  found  when  the  cargo  consisted  of 
heavy  articles,  that  inconvenience  and 
danger  resulted  from  its  being  com- 
pulsory to  stow  the  whole  of  it  below. 
See  OHte,  p.  264,  where  the  provisions 
of  the  M.  S.  Act,  1854,  and  of  the  M. 
S.  A.  Amendment  Act,  1862,  as  to  the 
carrying  of  dangerous  goods  are  men- 
tioned. 
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of  which  the  oompartments  are  divided  off  by  water- 
tight bulkheads  extending  to  the  upper  deck. 

(2.)  Clear  space  on  the  spar  or  weather  deck  must  be  left  for 
the  use  and  exercise  of  the  passengers^  at  the  rate  of  at 
least  ten  superficial  feet  for  each  statute  adult. 

(3.)  No  greater  number  of  passengers  may  be  carried  than  in 
the  proportion  of  fifteen  to  every  one  hundred  tons  of 
the  registered  tonnage. 

(4.)  In  passenger  ships  of  less  than  five  hundred  tons  regis- 
tered tonnage  not  more  than  two  head  of  large  cattle 
may  be  carried,  nor  in  passenger  ships  of  larger  tonnage 
more  than  one  additional  head  of  such  cattle  for  eveiy 
additional  two  hundred  tons  of  the  ships  registered  ton- 
nage,  nor  may  more  in  all  be  carried  in  any  passenger 
ship  than  ten  head  of  such  cattle  (&). 

(5.)  Proper  arrangements  must  be  made,  to  the  satis&ction 
of  the  emigration  officer  at  the  port  of  clearance,  for  the 
housing,  maintenance,  and  cleanliness  of  the  animals,  and 
for  the  stowage  of  their  fodder. 

(6.)  Not  more  than  six  dogs,  and  no  pigs  or  male  goats,  may 
be  conveyed  as  cargo  in  any  passenger  ship. 

By  sect.  62  of  the  18  &  19  Vict.  c.  119,  no  person  may 
directly  or  indirectly  sell  any  spirits  or  strong  waters  during  the 
voyage  to  any  passenger. 

Regulationt  By  sect.  59  of  the  last-mentioned  act,  the  Queen  in  Council 

oidCT  IfcT^'*^    is  empowered  to  make  regulations  for  the  following  purposes : — 

(1.)  For  preserving  order,  promoting  health  and  securing 
cleanliness  and  ventilation  on  board  of  ^^ passenger  ships" 
proceeding  from  the  United  Kingdom  to  any  port  or 
place  in  the  Queen's  possessions  abroad. 

(2.)  For  permitting  the  use  on  board  of  "  passenger  ships"  of 
an  apparatus  for  distilling  water,  and  for  defining  in  these 
cases  the  quantity  of  fresh  water  to  be  carried  in  tanks 
or  casks  for  the  passengers.  ^ 

(3.)  For  prohibiting  emigration  from  any  port  at  any  time 


(b)  The  termi 'Marge  cattle  "include  large  cattle.    For  any  breach    of  the 

both  lexet  of  homed  cattle,  deer,  horsea  regulationa  contained  in  this  aection, 

and  asaea.    Four  abeep  of  either  sex,  or  the  owner,  charterer  and    master,  are 

four  female  goats  are  equivalent  to  and  liable  to  a  penalty  not  exceeding  100/. 

may  be  carried  in  lieu  of  one  head  of  and  not  less  than  61,  lb. 
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when  choleraic  or  any  epidemic  disease  may  he  generally 
prevalent  in  the  United  Kingdom  or  any  part  of  it,  or 
for  reducing  the  number  of  passengers  allowed  to  be  car- 
ried in  "  passenger  ships  "  generally,  or  fiom  any  parti-* 
cular  ports  under  the  provisions  of  the  act. 
(4.)  For  requiring  duly  qualified  medical  practitioners  to  be 
carried  in  ^^  passenger  ships,"  in  cases  where  they  are 
not  required  to  be  carried  under  the  provisions  of  the 
act(c). 
By  sects.  60  and  61,  the  medical  practitioner  on  board  (aided 
by  the  master),  or  the  master  alone,  if  there  is  no  medical  man 
on  board,  is  bound  to  exact  obedience  to  all  these  regulations. 
Abstracts  of  the  act  and  of  the  regulations  must  be  posted  up 
on  board,  and  any  infringement  of  them,  or  obstruction  to  their 
execution,  and  any  riotous  or  insubordinate  conduct,  or  offence 
against  any  of  the  provisions  of  the  act,  may  be  punished  by 
fine  and  imprisonment  on  a  conviction  before  two  justices.    Any 
person  de&cing  or  displacing  the  abstracts  is  also  liable  to  a 
fine. 

Brovisions  were  contained  in  sects.  51,  63  and  54  of  the  Forwarding 
18  &  19  Vict.  c.   119,  with  reference  to  the  forwarding  of  SJ^X^^^, 
passengers  in  cases  of  wreck  and  to  their  maintenance  in  the  &c. 
meantime;   and  also  with  reference  to  passengers  landed  at 
places  other  than  those  at  which  they  had  contracted  to  land. 
These  sections  have,  however,  been  repealed  by  sect.  12  of  the 
26  &  27  Vict.  c.  61,  and  the  following  provisions  have  been 
substituted  by  that  act  in  lieu  of  them. 

By  sect.  14  of  the  26  &  27  Vict.  c.  51,  if  any  passenger  ship 
is  wrecked  or  rendered  otherwise  unfit  to  proceed  on  her  in- 
tended voyage  while  in  any  port  of  the  United  Kingdom,  or 
after  the  commencement  of  the  voyage,  and  if  the  passengers  or 
any  of  them  are  brought  back  to  the  United  Kingdom,  the 
master,  charterer,  or  owner,  must,  within  forty-eight  hours, 
give  a  written  imdertaking  to  the  following  effect  (d). 

If  the  ship  has  been  wrecked  or  rendered  unfit  to  proceed, 

(e)  The  order  in  council  now  in  force  tober,  1 852|  was  in  force  under  the  Pas- 
relating  to  this  subject,  which  was  issued  sengers  Act»  1 852. 
on  the  26th  February,  1856,  will  be  {d)  The  undertaking  must  be  given 
found  pott,  App.  p.  cccv.  Before  the  to  the  nearest  emigration  officer,  or  in 
passing  of  the  18  &  19  Vict.  c.  119,  his  absence  to  the  chief  officer  of  cus- 
an  order  in  council,  dated  the  16th  Oc-  toms.'/^. 
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the  undertaking  must  be  that  the  owner,  charterer,  or  master, 
will  embark  and  conrej  the  passengers  in  some  other  eligible 
ship  to  sail,  within  six  weeks  from  that  date,  to  the  place  for 
which  their  passage  has  been  taken. 

If  the  ship  has  put  into  port  in  a  damaged  state,  the  under- 
taking must  be  that  she  shall  be  made  seaworthy  and  fit  in  all 
respects  for  the  intended  voyage,  and  shall  within  six  weeks 
from  that  date  sail  again  with  her  passengers. 

By  the  same  section,  in  either  of  the  above  cases  the  owner, 
charterer,  or  master  must  until  the  passengers  proceed  on  their 
voyage,  either  lodge  and  maintain  them  on  board  in  the  same 
manner  as  if  they  were  at  sea,  or  pay  to  them  subsistence  money 
after  the  rate  of  one  shilling  and  sixpence  a  day  for  each  statute 
adult,  unless  they  are  maintained  in  any  hulk  or  establishment 
under  the  superintendence  of  the  emigration  commissioners,  in 
which  case  the  subsistence  money  must  be  paid  to  the  emigra- 
tion officer.  If  the  substituted  ship  or  damaged  ship  does  not 
sail  within  the  time  prescribed,  or  if  default  is  made  in  any  of 
the  requirements  of  this  section,  the  passengers,  or  any  emigra- 
tion officer  on  their  behalf,  may  recover,  by  summary  process, 
(in  the  manner  provided  in  the  18  &  19  Vict.  c.  119,)  aU  their 
passage  money  from  the  person  to  whom,  or  on  whose  account  it 
has  been  paid,  or  from  the  owner,  charterer,  or  master  at  the 
option  of  the  passengers  or  of  the  emigration  officer  («). 

By  sect.  15  of  the  26  &  27  Vict.  c.  51,  if  any  passengers  or 
cabin  passengers  of  any  passenger  ship  find  themselves,  without 
neglect  or  fault  of  their  own,  at  a  colonial  or  foreign  place 
other  than  that  for  which  the  ship  was  originally  bound,  or  at 
which  they  have  (or  the  emigration  commissioners  or  any  public 
officer  or  other  person  on  their  behalf  has)  contracted  that  they 
shall  be  landed,  the  British  local  authorities  may  forward  them 
to  their  destination,  unless  the  master,  within  forty-eight  hours 
of  their  arrival,  gives  a  written  undertaking  to  forward  them  or 
carry  them  to  it  within  six  weeks,  and  performs  this  under- 
taking (/).  By  sect.  16,  passengers  who  are  forwarded  under 
these  circumstances  are  not,  however,  entitled  to  the  return  of 

{e)  In    these  cases    the  eroigratioii  liable  to  a  penalty  or  to  imprisunment 

ofRcers  may,  if  they  think  it  necessary,  not  exceeding  a  month.  lb. 
direct  that  the  passengers  shall  be  re-  (/)  The  undertaking  must  be  given 

moved  from  the  ship  at  the  expense  of  to  the  governor  of  the  colony,  or  to  the 

the  master.    Any  passenger  remsingto  consular  officer  on  the  spot  lb, 
leave  the  ship  after  this   direction  is 
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their  passage  monej^  or  to  compensation  for  their  loss  of  passage 
under  the  provisions  of  the  earlier  act. 

By  sect.  52  of  the  18  &  19  Vict.  c.  119,  it  is  provided  that 
if  the  passengers  or  cabin  passengers  of  anj  passenger  ship  are 
taken  off  from  the  ship,  or  picked  up  at  sea  from  any  boat, 
raft  or  otherwise,  the  expense  thereby  incurred  may  be  defrayed 
by  one  of  the  secretaries  of  state,  if  they  are  conveyed  to  any 
place  in  the  United  Kingdom,  or  by  the  governor  of  the  colony, 
or  consular  officer,  if  they  are  landed  in  any  English  colony,  or 
in  a  foreign  country. 

By  sect.  16  of  the  26  &  27  Vict.  c.  51,  the  expenses  incurred 
by  the  British  authorities  in  the  cases  provided  for  by  sect.  15 
of  that  act,  and  by  sect.  52  of  the  18  &  19  Vict.  c.  119,  in- 
cluding the  expenses  of  maintaining  the  passengers  until  they 
are  forwarded,  and  the  cost  of  necessary  bedding,  provisions, 
and  stores,  become  a  debt  to  the  Crown  from  the  owner,  char- 
terer and  master,  and  they  are  recoverable  from  them,  or  any 
of  them,  in  the  same  way  as  an  ordinary  Crown  debt  (^).  No 
greater  sum  can,  however,  be  recovered  than  twice  the  total 
amount  of  passage  money  received  or  due  to  and  recoverable 
by  the  owner,  charterer  or  master,  on  account  of  the  whole 
number  of  passengers  and  cabin  passengers  embarked  in  the 
ship ;  which  amount  must  be  proved  by  the  defendant  if  he 
claims  the  advantage  of  this  limitation  (h). 

By  sect.  55  of  the  18  &  19  Vict.  c.  119,  no  insurance  effected 
in  respect  of  any  passages,  or  of  any  passage  or  compensation 
money,  by  any  one  made  liable,  in  the  events  mentioned  above, 
to  provide  the  passages  or  pay  the  money,  or  in  respect  of  any 
other  risk  under  the  act,  is  invalid  by  reason  of  the  nature  of 
the  risk  or  interest. 

By  sect.  56  of  this  act,  no  passenger  may  be  landed  without  Disembarka- 
his  previous  consent  at  any  other  place  than  that  for  which  he   '**"" 
has  contracted,  unless  the  landing  is  necessary  owing  to  perils 
of  the  sea  or  other  unavoidable  accident. 


^  (g)  It  18  provided  by  the  same  sec-  and  be  deemed  sufficient  evidence  of 

tion,  that  a  certificate  in  a  form  given  the  amount  unless  the  defendant  pleads 

in  the  schedule  to   the  act  (see  postt  and  proves  that  it  is  false  or  fraudulent, 

App.  p.    ccxlvi)  and  signed    by  the  or  pleads  and  proves  facts  showing  that 

secretary  of  state,  governor,  or  consular  the  expenses   were  not  duly  incurred 

officer,  stating  the  amount  of  these  ex-  under  the  provisions  of  these  statutes, 
penses  shall  be  receivable  in  evidence,  (k)  lb. 
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By  Beet  67  of  the  18  &  19  Vict  c  119,  every  passenger  in 
a  "  passenger  ship"  is  entitled  at  the  end  of  his  voyage  to  sleep 
and  be  maintained  on  board  for  forty-eight  hours,  unless  the 
ship  proceeds  sooner  on  her  further  voyage. 


Common  law 
remedies  pre- 
•enred. 


By  sect.  58,  it  is  expressly  provided  that  nothing  in  the  act 
contained  is  to  abridge  or  take  away  any  right  of  action  which 
may  accroe  to  any  passenger  in  any  ship,  or  to  any  other  person, 
in  respect  of  the  breach  or  non-performance  of  any  contract 
with  the  master,  charterer,  or  owner  of  any  ship,  or  their  agent, 
or  any  passage  broker. 

It  is  also  provided  by  sect.  65  of  this  statute,  that  in  the 
absence  of  any  agreement  to  the  contrary,  the  owner  is  to  be 
the  party  ultimately  responsible  as  between  himself  and  the 
other  persons  made  liable  by  the  act  in  respect  of  any  disobe- 
dience to  its  provisions ;  and  that  these  last-mentioned  persons 
shall  be  entitled,  in  the  event  of  their  paying  to  any  passengers 
any  sums  of  money  payable  under  the  act,  to  recover  the  same 
with  costs  from  the  owner,  in  the  absence  of  any  such  agree- 
ment. 

This  act  also  contains  some  important  provisions  with  refer- 
ence to  passage  brokers  and  their  agents. 


PasMge 
broken. 


By  sect  66,  no  person  whatever  (except  the  Emigration 
Commissioners,  and  persons  contracting  with  them,  or  acting 
under  their  authority,  and  persons  acting  as  agents  of  passage 
brokers  under  a  form  of  appointment  prescribed  by  the  act)  may 
directly  or  indirectly  act  as  a  passage  broker,  in  respect  of 
passages  from  the  United  Kingdom  to  any  place  out  of  Europe, 
and  not  on  the  Mediterranean,  or  sell  or  let,  or  agree  to  sell  or 
let,  or  be  concerned  in  the  sale  or  letting  of  these  passages  in 
any  ship,  whether  a  *^  passenger  ship  "  or  not,  until  he  has,  with 
two  sureties,  entered  into  a  bond  to  the  Crown  conditioned  for 
the  observance  of  all  the  regulations  of  the  act,  and  has  also 
obtained  a  licence  (t). 


(j)  See  the  form  of  thii  bond,  pott^ 
App.  p.  cccvii.  These  bonds  must  be 
executed  in  duplicate  and  do  not  require 
a  stamp.  Sworn  brokers  of  the  city  of 
London  are  not  required  to  enter  into 
them,   8.  66.     The  licences  must  be 


renewed  annually.  See  s.  67.  The 
form  of  the  licence  and  the  form  of  ap- 
pointment of  a  passage  broker's  agent 
will  be  found /Nwf,  App.pp.cccviii,cccix. 
No  passage  broker  may  employ  as  affent 
in  his  business  any  person  not  holding 
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By  sect.  71,  heavy  penalties  are  incurred  by  brokers  or  others  Contract 
.  who  receive  any  money  in  respect  of  these  passages  without 
giving  in  exchange  a  contract  ticket,  in  a  form  directed  by  the 
act  These  tickets  (of  which  two  forms  are  given  by  the 
statute,  one  of  which  is  applicable  to  cabin-passages)  must  state, 
amongst  other  things,  the  amount  of  the  passage  money,  the 
register  burden  of  the  ship,  the  day  appointed  for  sailing,  and 
the  statutory  victualling  *8cale  which  it  is  intended  to  adopt. 
They  must  also  contain  an  acknowledgment  of  the  amount  of 
passage  money  which  has  been  paid,  and  an  engagement  that 
the  persons  named  in  them  shall  be  provided  with  a  passage  in 
the  ship,  and  to  the  port  mentioned  in  the  tickets  (i). 

By  sect  72^  persons  who  alter,  or  cause  to  be  altered,  any 
contract  ticket,  or  induce  any  one  to  part  with,  or  to  destroy  or 
render  it  useless  during  the  continuance  of  the  contract,  are 
liable  to  a  penalty. 

By  sect.  73  of  this  act,  any  question  which  may  arise  respect-  Summary 
ing  the  breach  of  any  of  the  stipulations  in  a  contract  ticket 
may,  at  the  option  of  the  passenger,  be  heard  and  determined  in 
a  summary  way  before  justices  (Z). 

By  sect.  70,  a  heavy  penalty  is  imposed  upon  persons  who, 
by  &lse  representation  as  to  the  size  of  the  ship,  or  otherwise, 
or  by  any  &lse  pretence  or  fraud  whatever,  induce  any  one  to 
engage  a  passage  in  any  ship. 


By  sect  75,  no  person  may  act  as  emigrant  runner  without  Emigrant 
being  licensed  and  registered,  and  every  runner  must,  while  "*°°®"' 
acting,  wear  a  badge.  The  magistrates  of  any  district  may 
(by  sect.  76)  license  persons  recommended  in  writing  by  an 
emigration  officer,  or  by  the  chief  constable  or  head  officer  of 
police,  to  act  as  runners.  These  licences  are  registered  by  the 
nearest  emigration  officer,  and  must  (by  sect  77)  be  renewed 
annually  (m).     Every  runner  must  (by  sect.  78)  produce  his 


from  him  such  an  appointment.    See 
8.69. 

(k)  See  the  form  of  these  tickets,  post, 
A  pp.  pp.  cccx,  cccxi.  They  are  not  li- 
able to  stamp  duty.  The  commissioners 
of  emigration  have  power  to  vary  the 
forms  from  time  to  time.  All  directions 
contained  on  the  face  of  the  tickets 
roust  be  obeyed  as  if  set  forth  in  the 
statute;    see    s.  71.      Passengers  are 


bound  to  produce  their  tickets  on  de- 
mand to  any  emigration  officer  in  the 
United  Kingdom,  s.  74. 

(/)  The  amount  awarded  must  not 
exceed  the  passage  money  and  202. ; 
and  no  passenger  can  use  this  summary 
remedy  if  he  has  obtained  compensation 
or  redress  under  any  of  the  other  pro- 
visions of  the  act ;  see  s.  78. 

(m)  By  B.  SI,  lists  of  die  runners, 
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Recovery  of 
penalciei,  &c* 


badge  for  inspection  on  demand ;  and  he  must  if  lie  changes  his 
place  of  abode  give  notice  to  the  emigration  officer  of  the  place 
where  he  is  licensed  (n) ;  and  it  is  provided  by  sect.  80,  that  no 
runner  shall  be  entitled  to  recover  from  any  passage  broker  an  j 
fee,  commission,  or  reward  for  services  connected  with  emigra- 
tion, unless  he  acted  under  the  written  authority  of  the  passage 
broker ;  nor  may  he  take  or  demand  &om  any  person  about  to 
emigrate  any  fee  or  reward  for  procifring  the  passage  or  in  any 
way  relating  thereto. 

This  act  also  enables  the  trustees  of  docks  to  make  bye-laws, 
subject  to  the  approval  of  the  Secretary  of  State,  for  the  regu- 
lation of  the  landing  and  embarkation  of  emigrants,  and  for 
licensing  porters  to  attend  upon  them,  and  for  storing  their 
luggage,  and  admitting  persons  to  or  excluding  them  fi*om  the 
docks  (o). 

Numerous  provisions  are  also  contained  in  the  Passengers 
Act,  1855  (the  18  &  19  Vict.  c.  119),  for  the  recovery  and  ap- 
plication of  penalties,  for  the  recovery  of  passage  and  sub- 
sistence monies,  and  of  compensation,  and  for  the  protection  of 
persons  acting  in  pursuance  of  the  act  ( p).  It  provides  also 
by  sect.  94,  that  where  no  time  is  expressly  limited  within  which 
complaints  for  any  breach  of  the  act  are  to  be  made,  they  must 
be  laid  within  twelve  calendar  months  from  the  time  when  the 
matter  of  complaint  arose,  or,  in  case  the  master  of  the  ship 
is  the  offender,  within  the  same  period  after  his  return  to  the 
country  in  which  the  cause  of  complaint  arose. 


and  of  the  persons  authorized  to  act  as 
agents,  must  be  exhibited  in  the  offices 
of  the  brokers,  and  sent  to  the  emigra- 
tion officers.  These  provisions,  and 
those  of  the  earlier  acts  in  this  respect, 
were  intended  to  check  the  gross  abuses 
of  the  system  of  **  emigrant  runners j** 
who  interposed  between  the  emigrants 
and  the  passage  brokers  (often  without 
authority),  and  extorted  from  the  bro- 
kers a  large  percentage  on  the  passage 
money,  which  became  indirectly  a 
charge  on  the  emigrants  by  raising  the 
rate  of  the  passage  money.  In  Liver- 
pool this  percentage  has  amounted  to 
7^  per  cent.  See  the  Report  of  the 
Committee  of  the  House  of  Commons 
on  Passengers  Acts,  August  2nd,  1851. 
(n)  The  statute  imposes  penalties  on 
any  persons  who  mutilate  or  deface 
their  badges,  or  wear  them  when  un- 


licensed, or  wear  any  badge  not  be- 
longing to  them,  or  permit  others  to  do 
so.  New  badges  may  be  issued  by  the 
emigration  officers  if  they  are  satisfied 
that  the  old  ones  are  lost,  or  they  are 
delivered  up  in  a  mutilated  or  defaced 
state.    See  ss.  78  and  79. 

(o)  By  s.  83,  penalties  are  imposed 
upon  persons  falsifying  or  forging  docu- 
ments, or  assuming  to  act  as  agents  of 
the  emigratiou  commissioners,  or  per- 
sonating persons  named  in  any  of  the 
emigration  documents. 

(fi)  See  ss.  84  to  93.  Any  emigra- 
tion officer  or  other  person  sued  for  any- 
thing done  in  pursuance  of  the  act  is 
entided  to  ten  days'  notice  of  action ; 
the  action  must,  moreover,  be  com- 
menced within  three  calendar  months 
after  the  act  complained  of;  see  s.  93. 
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It  is  not  necessary  to  consider  in  detail  the  provisions  of  this  Colonial 
act  as  to  colonial  voyages.  They  are  chiefly  applicable  to  ^^7^^^ 
voyages  from  ports  in  the  colonies,  other  than  the  territories  of 
the  East  India  Company  and  the  island  of  Hong  Kong.  Power 
is  however  given  to  the  Governor-General  of  India  in  Council 
to  adopt,  where  it  may  be  thought  expedient,  the  system  esta- 
blished by  the  act  ( j).  By  the  24  &  25  Vict.  c.  52,  power  is 
given  to  the  Governor  of  the  Australian  colonies  to  prescribe 
by  proclamation  rules  as  to  the  number  of  passengers  to  be 
carried  by  passenger  ships  from  one  part  of  Australia  to  another 
part,  and  for  determining  on  what  deck,  and  subject  to  what 
remuneration,  and  conditions,  passengers  may  be  carried.  While 
such  proclamation  is  in  force,  the  rules  contained  in  the  Impe- 
rial act  are  to  cease  to  apply  to  vessels  to  which  the  procla- 
mation is  appUcable. 

Some  important  provisions  are  also  contained  in  the  Passengers  Voyagei  to 
Act,  1855,  with  respect  to  vessels  bringing  passengers  into  the  kSiSJ 
United  Kingdom.  These  regulations  are  intended  to  compel 
the  adoption  by  foreign  vessels  (r),  and  by  vessels  returning  to 
our  ports,  of  the  more  important  parts  of  the  system  estabUshed 
by  the  act.  Thus,  by  sect  100,  the  master  of  every  ship  bringing 
passengers  into  the  United  Kingdom  from  anyplace  out  of  Europe 
and  not  in  the  Mediterranean  must,  within  twenty-four  hours 
after  arrival,  deUver  to  the  emigration  officer,  or  in  his  absence  to 
the  chief  officer  of  customs,  at  the  port  of  arrival,  a  signed  list, 
showing  correctly  the  names,  ages,  and  callings  of  all  the  pas- 
sengers taken  on  board,  and  the  ports  at  which  they  have  been 
embarked,  and  mentioning  any  deaths  (with  their  supposed 
cause)  and  any  births  among  them  during  the  voyage.  And  by 
sects.  101  and  102,  the  master  of  every  ship,  bringing  passengers 
into  the  United  Kingdom  from  any  place  out  of  Europe,  is 
liable  to  heavy  penalties  if  he  has  on  board  a  greater  number  of 


lorn. 


(q)  See  ss.  95  to  99.  The  powers 
^▼en  to  the  Goyernor-General  of  India 
in  council  by  this  act,  have  been  exer- 
cised by  acts  1  of  1869  and  15  of  1863. 
A  statement  will  be  found  in  tlie  App., 
po§t,  p.  cccxiv,  showing  the  correspond- 
ence between  the  sections  of  these 
Indian  acts,  ayd  those  of  the  M.  S.  Act, 
1854. 

M.P. 


(r)  We  have  already  seen  (ante,  p.  522) 
that  the  definition  of  a  "passenffer 
ship  "  which  is  now  in  force,  includes 
all  sea-going  vessels  whether  British  or 
foreign,  carrying  on  any  voyage  to 
which  the  18  &  19  Vict.  c.  119  ex- 
tends more  than  a  certain  number  of 
passengers.  See  the  26  &  27  Vict.  c. 
51,  s.  8. 

N  if— Z  Z 
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passengers  or  persons  than  is  allowed  by  the  act  in  the  case  of 
ships  carrying  passengers  ^rom  the  United  Kingdom ;  and  he  is 
also  bounds  during  the  voyage,  to  provide  each  statute  adult 
with  pure  water  and  wholesome  provisions,  in  quantities  not  less 
in  amount  than  those  which  must  be  issued  to  passengers  pro- 
ceeding from  the  United  Kingdom. 
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•«*  The  Merchant  Shipping  Act,  1854,  protfided,  by  sect,  331,  that  all  pilotage 
authorities  should  retain  all  powers  and  jurisdiction  which  they  then  lawfully  possessed, 
so  far  as  the  same  were  consistent  with  the  provisions  of  that  Statute,  The  earlier  Acts 
relating  to  pilotage  were  at  that  time  in  force  {although  they  were  subsequently  repealed 
by  the  Merchant  Shipping  Repeal  Act,  1854),  so  that  it  is  necessary  still  to  refer  for 
some  purposes  to  the  earlier  repealed  Statutes,  {See  the  text.  Chapter  V,)  For  this 
reason  the  main  provisions  qf  the  6  Geo.  4,  c.  125,  are  retained  here. 


6  Geo.  4,  c.  125. 

An  Act  for  the  Amendment  of  the  Law  respecting  Pilots  and  Pi" 
lotage;  and  also  for  the  better  Preservation  of  Floating  Lights^ 
Buoys  and  Beacons.  [5th  July,  1825.] 

1.  Recites  and  repeals  62  Geo.  3,  c,  39  ;  55  Geo.  3,  c.  87,  and  all  provi- 
sions in  other  acts  relating  to  pilots  and  pilotage^  repealed. 

2.  And  be  it  fiirther  enacted,  That  from  and  after  the  passing  of  this  act  ^T,Si5?Hou»e 
it  shall  be  lawfiil  for  the  said  corporation  of  Trinity  House  of  Deptford  ofDeptford*' 
Strond,  and  they  are  hereby  required,  after  due  examination,  to  appoint  and  8to)nd  to  iioenM 
license,  under  their  common  seal,  fit  and  competent  persons  duly  skilled  to  withtnootaln 
act  aB  pilots  for  the  purpose  of  conducting  all  ships  and  vessels  sailing,  iimito. 
navigating  and  passing  as  well  up  and  down  or  upon  the  rivers  of  Thames 

and  Medway,  and  all  and  every  the  several  channels,  creeks  and  docks 

thereof  or  therein,  or  leading  or  adjoining  thereto,  between  Orfordness  and 

London  Bridge,  as  also  from  London  Bridge  to  the  Downs,  and  from  the 

Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel 

from  the  Isle  of  Wight  up  to  London  Bridge,  and  all  ships  and  vessels 

84ulins,  navigating  and  passing  as  aforesaid  (save  and  except  as  hereinafter 

provided)  shall  be  conducted  and  piloted,  within  the  limits  aforesaid,  by 

such"  pilots  so  to  be  'appointed  and  licensed,  and  by  no  other  pilots  or 

persons  whomsoever :  Provided  always,  that  it  shall  be  lawfiil  for  all  pilots  Pilots  heretofore 

heretofore  licensed  by  the  said  corporation  of  Trinity  House  of  Deptford  2f  untu*the*siat 

8trond,  until  the  thirty-first  day  of  January  next  after  the  passing  of  this  januaiy  next. 

act,  and  whilst  their  licences  shall  respectively  continue  in  force,  but  no 

longer,  to  pilot  or  conduct  any  ships  or  vessels  within  such  limits  as  such 

Eilots  might  lawfully  have  conducted  and  piloted  the  same  immediately 
efore  the  passing  of  this  act ;  and  the  licences  so  heretofore  granted  to 
such  pilots  respectively  as  aforesaid  shall,  unless  revoked  or  suspended  as 
hereinafter  mentioned,  continue  in  force,  notwithstanding  this  act,  until  the 
said  thirty-first  day  of  January,  so  that  such  pilots  respectively  do  in  all 
things  conform  themselves  to  the  provisions  of  tliis  act,  and  the  bye-laws, 
rules,  orders  and  regulations  hereinafter  directed  to  remain  in  force  or  to  be 
established  under  the  same. 

8.  And  be  it  ftirther  enacted,  That  no  person  shall  be  licensed  by  the  No  person  tluOl 

said  corporation  of  Trinity  House  of  Deptford  Strond  as  a  pilot  who  shall  Sie  Mn>oraUon, 

not  have  served  as  mate  for  three  years  on  board  of  or  who  shall  not  have  except  u  hexcia 
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a^flclfled,  nor 
take  charge  of  A 
ahlp  drawing 
more  than  14  fbet 
water  untO  be 
shall  have  acted 
three  faan,  and 
have  been  then 
examined  and 
tgthi  approved. 


Penalty  aa  well 
by  person  acting 
ai  by  the  perMn 
in  command  per- 
mitting him. 


The  corporation 
of  Trinity  Houee 
•ball  appoint  tub- 
eommiselonen  to 
examine  pilots  at 
the  requisite 
ports,  and  on 
their  certificate  of 
qualification  may 
grant  Ucenoet. 


The  Trinity 
Houses  of  Hull 
and  Newcastle 
may  appoint  sub- 
commissioners. 


Sub-commis- 
sioners already 
appointed  shall 
continae  to  act. 


been  for  one  year  in  the  actaal  command  of  a  square-rigged  vessel  of  not 
less  than  eighty  tons  register  tonnage  as  to  licences  for  the  North  Channel 
upwards,  and  not  less  than  one  hundred  and  fifty  tons  register  tonnage  as 
to  licences  for  the  North  Channel,  Queen's  Channel,  South  Channel^  or 
other  channels  downwards,  or  who  shall  not  have  been  employed  in  the 
pilotage  or  buoyage  service  of  the  said  corporation  of  Trinity  House  for 
seven  years,  or  who  shall  not  have  served  an  apprenticeship  of  five  years 
to  some  pilot  vessel  licensed  under  the  said  act  passed  in  the  fifty-second 
year  of  the  reign  of  his  said  late  Majesty,  or  under  this  act ;  ana  that  no 
person  so  licensed  shall  take  charge  as  a  pilot  of  any  ship  or  vessel 
drawing  more  than  fourteen  feet  water  in  the  rivers  Thames  or  Medway,  or 
any  of  the  channels  leading  thereto  or  therefrom,  until  such  person  shall 
have  acted  aa  a  licensed  pilot  for  three  years,  and  shall  have  been  after 
such  three  years,  on  re -examination,  approved  of  in  that  behalf  by  the  said 
corporation  of  Trinity  House,  on  pain  of  forfeiting  ten  pounds  for  every 
sucn  offence,  aa  well  by  the  person  acting  as  such  pilot,  as  also  by  the 
master  or  other  person  having  the  command  of  such  ship  or  vessel,  who 
shall  permit  any  such  person  to  take  charge  aa  a  pilot  of  the  same,  contrary 
to  the  provision  aforesaid. 

4.  Requires  pilots  to  pay  armually  3Z.  3«.,  cund  6c2.  in  the  pound  on  tJteir 
earnings^  to  the  Trinity  House^  to  he  applied  to  the  purposes  of  the  Pilots^ 
Fund. 

5.  And  be  it  further  enacted.  That  it  shall  be  lawfiil  for  the  said  corpora- 
tion of  Trinity  House  of  Deptford  Strond  and  they  are  hereby  required,  to 
appoint  from  time  to  time  (as  often  and  for  such  periods  as  they  in  their  dis- 
cretion shall  think  fit)  proper  and  competent  persons  at  such  ports  or  places 
in  England  as  they  may  think  requisite  (except  within  the  liberty  of  the 
Cinque  Ports,  and  all  such  other  ports  and  places  within  or  for  which  par- 
ticular provision  shall  have  been  made  by  any  act  or  acts  of  Parliament,  or 
by  any  charter  or  charters  for  the  appointment  of  pilots),  not  to  exceed  Hyq 
nor  less  than  three  persons  at  eacn  port  or  place  for  which  any  such  ^)- 
pointment  shall  be  made,  which  persons  so  to  be  appointed  shall  be  called 
Sub-Commissioners  of  Pilotage,  and  shall  take  the  oath  in  the  schedule 
hereunto  annexed  marked  ^C),  for  the  fiedthful  discharge  of  their  duty ;  and 
such  persons  so  to  be  appointed  shall  examine  and  they  are  hereby  autho- 
rized (so  long  as  their  respective  deputations  or  appointments  shall  not  be 
revoked,  or  superseded  by  the  appointment  of  other  persons  in  their  places)^ 
to  examine  into  the  qualification  of  persons  to  act  as  pilots  for  such  respec-  , 
tive  ports  and  places  and  the  adjoining  coasts  specified  in  their  respective 
deputations  or  appointments  as  aforesaid  ;  and  it  shall  be  lawful  for  the  said 
corporation,  upon  their  receiving  a  satisfactory  certificate  under  the  hands 
of  any  three  of  the  persons  so  to  be  appointecf,  where  the  whole  number  at 
any  port  or  place  shall  consist  of  four  or  ^vq^  and  of  any  two  where  the 
whole  number  shall  consist  of  three,  that  the  person  exammed  aa  aforesaid 
is  duly  qualified  to  act  for  such  port  or  ports  and  the  adjoining  coasts,  to 
eive  a  licence  to  such  person  to  act  as  a  pilot  within  the  particular  limits 
(describing  the  same)  for  which  he  shall  have  passed  such  examination. 

6.  Provided  always,  and  be  it  further  enacted.  That  it  shall  be  lawful  for 
the  corporations  of  the  Trinity  Houses  of  the  ports  of  Hull  and  Newcastle 
respectively  to  appoint  sub-commissioners  of  pilotage  to  examine  pilots, 
and  give  licences  for  them  to  pilot  ships  and  vessels  into  or  out  of  any  ports, 
harbours  or  places  within  the  limits  of  their  respective  jurisdictions,  any- 
thing in  this  act  contained  to  the  contrary  notwithstanding:  Provided 
always,  that  such  sub-commissioners  as  have  been  already  appointed,  either 
by  the  said  corporation  of  Trinity  House  of  Deptford  Strond,  or  by  the  said 
corporations  of  the  Trinity  Houses  of  the  ports  of  Hull  and  Newcastle 
respectively,  under  the  authority  of  any  act  or  acts  of  Parliament  heretofora 


6  Geo.  4,  c.  125.  iii 

passed  shall  continne  to  act  in  the  same  maimer  as  if  they  were  appointed 
under  this  act. 

7.  And  be  it  further  enacted,  That  when  and  as  soon  as  the  said  corpo-  Notice  of  ap- 
ration  of  Trinity  House  of  Deptford  Strond  shall  have  licensed  pilots  for  any  pointment  of 
particular  port  or  ports,  and  the  respective  coasts  near  the  same  as  aforesaid,  SrpOTitio^of 
ihej  shall  cause  notice  of  such  licences  to  be  published  by  fixing  up  such  Trinity  House  of 
notice  in  writing  at  the  Trinity  House  and  at  the  Custom  House  in  London,  S^bclflxBd'"*"^ 
and  also  at  the  respective  custom  houses  of  the  ports  for  which,  and  for  the  the  Trinity"^  * 
coasts  near  the  same,  such  licences  shall  be  granted,  and  shall  also  after-  House,  ko.,  after 
wards  cause  such  notice  to  be  published  in  the  L<mdon  Gazette^  and  in  one  poot orpenon 
or  more  of  the  newspapers  circulated  in  that  part  of  the  country  where  the  sliall  aot. 
ports  shall  respectively  be  situated,  which  publication  in  the  London  Gazette 

shall  be  good  and  sufficient  evidence  of  such  notice  having  been  given ;  and 
from  and  after  a  time  or  times  to  be  limited  in  the  said  notice,  which  shall 
not  in  any  case,  or  in  relation  to  any  ships  or  vessels  whatever,  be  less  than 
six  weeks  from  the  publication  thereof  as  aforesaid,  and  shall  be  proportion- 
ably  more,  at  the  discretion  of  the  said  corporation,  in  relation  to  ships  and 
vessels  engaged  in  foreign  voyages  at  the  time  of  such  publication,  all  ships 
and  vessels  sailing,  navigating  or  passing  into  or  out  of  the  said  respective 
ports,  or  upon  the  coast  thereof  (save  and  except  as  hereinafter  mentioned), 
shall  be  conducted  and  piloted  by  such  pilots  only  as  shall  be  so  Hcensed 
as  aforesaid,  and  by  no  other  pilots  or  persons  whomsoever.  * 

8.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  said  cor-  Trinity  House 
poration  of  Trinity  House  of  Deptford  Strond,  and  they  are  hereby  antho-  ■*»"  5'**H\**i»e 
rized  and  requirea  to  establish,  vaiy  and  alter  from  time  to  time,  as  circum-  ^l^rmeS  by* 
stances  shall  render  the  same  necessary,  rates  of  pilotage,  in  relation  to  all  piiou  licensed 
pilotage  performed  in  any  river,  port  or  place,  or  upon  any  coast  whatever,  ***  oertiflcatet. 
by  any  pilot  or  pilots  already  licensed,  or  who  shall  be  licensed  by  the  said 
corporation,  upon  their  receiving  certificates  of  examination  fi*om  sub-com- 
missioners of  pilotage  as  aforesaid,  which  rates  shall  be  regulated  by  and 
proportioned  as  well  to  the  size  and  draught  of  water  of  the  vessels,  as  to 

the  distance  piloted,  the  detention  and  responsibility  of  the  pilot,  and  such 
other  circumstances  as  the  said  corporation  may  think  fit  to  take  into  con- 
sideration in  fixing  and  establishing  such  rates  ;  of  which  establishment  or  of  which  rates 
alteration  of  rates  of  pilotage  notice  shall  be  given,  by  hanging  up  printed  ?**^*^*^ 
tables  thereof,  corrected  from  time  to  time  as  variations  therein  shall  be  cusfonf  Houses 
made,  at  the  several  custom  houses  at  the  ports  to  which  the  said  rates  of  the  respective 
«  shall  apply  ;  and  no  greater  or  less  rates,  or  other  reward  or  emolument  for  JJJle*  w  less 
such  pilotage,  shall  under  any  pretence  whatever  be  demanded,  solicited,  rates  shall  be 
received,  paid  or  offered,  on  pain  of  forfeiting  ten  pounds  for  every  such  received  or  paid, 
offence^  as  well  by  the  person  demanding,  soliciting  or  receiving,  as  by  the 
person  paying  or  offering  such  greater  or  less  rates,  reward  or  emolument ; 
provided  that  ships  returning  by  distress  of  weather,  contrary  winds  or  on 
account  of  acddent,  into   ports  in  the  districts  of  the  Isle  of   Wight, 
Plymouth  and  Falmouth,  shall  be  subject  to  pay  one-half  of  the  common 
pilotage  in  the  said  ports. 

9.  Provided  always,  and  be  it  further  enacted,  That  if  the  major  part  in  Majority  of  pilots, 
number  of  the  pilots  who  shall  be  licensed  by  the  said  corporation  of  Trinity  Zi^giSSSlS^* 
House  of  Deptford  Strond  for  any  particular  port  or  place,  in  consequence  with  the  rates* 
of  their  receiving  certificates  of  examinations  as  aforesaid,  shall  be  dis-  "*y  *?l?*^  *u 
satisfied  with  the  rates  so  established  or  altered  for  such  port  or  place,  or      ^     ^"^^  ' 
in  case  any  owner  of  any  ship  or  vessel  interested  in  any  such  rates  shall 

be  dissatisfied  therewith,  it  shall  be  lawful  for  such  parties  respectively  to 
appeal  to  his  Majesty,  his  heirs  and  successors,  in  his  or  their  most 
honourable  Privy  Council,  and  for  any  committee  of  such  Privy  (Council,  ^ 

calling  to  their  assistance  any  such  persons  as  they  may  think  fit,  to  hear 
and  determine  the  matter  of  such  appeal  or  appeals,  and  to  settle,  alter  and 
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regulate  such  rates  as  to  them  shall  appear  to  be  expedient,  in  case  the 
matter  of  such  appeal  shall,  in  the  discretion  of  the  said  Privy  Council  or 
committee  thereof  appear  to  require  the  making  of  any  order  therein. 

10.  And  be  it  forther  enacted,  That  all  and  every  the  licences  to  be 
granted  under  the  authority  of  this  act  by  the  said  corporation  of  Trinity 
House  of  Deptford  Strond  shall  be  granted  in  the  first  instance  up  to  and 
until  the  thirty-first  day  of  January  next  ensuing  the  date  thereof,  and  no 
longer ;  and  that  the  same  licences,  and  also  all  and  every  the  licences 
heretofore  granted  by  the  said  corporation  of  Trinity  House  of  Deptford 
8trond,  and  which  shall  be  in  force  at  the  time  of  the  passing  of  this  act,  shall 
and  may  be  renewed  and  confirmed  from  year  to  year,  up  to  and  until  the 
thirty-nrst  day  of  January  in  every  year,  and  no  longer,  at  the  discretion 
of  tlie  said  corporation,  such  renewal  and  confirmation  to  be  by  indorse- 
ment on  such  licences  respectively,  signed  by  the  secretary  to  the  said 
corporation  for  the  time  being,  or  by  such  other  person  or  persons  as  shall 
or  may  be  thereunto  authorized  by  the  said  corporation. 

11.  And  be  it  further  enacted,  That  all  persons  licensed  to  act  as  pilots, 
or  in  pilot  vessels,  by  the  said  corporation  of  Trinity  House  of  Deptford 
Strond,  by  virtue  of  this  act,  shall  from  time  to  time  and  at  all  times  here- 
after be  subject  to  the  regulations  and  government  of  the  said  corporation, 
who  are  hereby  authorized  and  empowered,  as  well  for  ensuring  the  good 
conduct  and  constant  attendance  of  such  pilots  upon  their  duty  as  for 
enforcing  the  general  purposes  of  this  act,  from  time  to  time  to  make  and 
fi-ame  all  such  bye-laws,  rules,  orders,  regulations  and  ordinances  as  they 
shall  think  fit,  therein  specifying  an^  directing  also  what  annual  or  other 
sums  shall  be  paid  by  any  such  pilots  to  the  sub-commissioners  of  pilotage, 
for  the  examination  of  such  pilots,  and  for  granting  and  renewing  or  con- 
firming their  licences  from  time  to  time  ;  and  it  shall  be  lawfiil  for  the  said 
corporation  respectively  to  annex  such  reasonable  penalties  and  forfeitures 
for  the  breach  of  such  bye -laws,  rules,  orders,  regmations  and  ordinances, 
when  made,  as  to  them  shall  seem  expedient  in  that  beh^f,  and  from  time 
to  time  to  annul,  alter  and  amend  all  or  any  of  the  existing  bye-laws,  rules, 
orders,  regulations  and  ordinances,  and  to  make  such  other  and  new  bye- 
laws,  rules,  orders,  regulations  and  ordinances  as  they  shall  think  proper, 
80  as  such  bye-laws,  rules,  orders,  regulations  and  ordinances  be  made 
conformable  to  the  true  intent  and  meaning  of  this  act,  and  shall  not  be 
repugnant  to  the  laws  of  this  realm :  Provided  always,  that  no  bye-laws, 
rules,  orders,  regulations  or  ordinances  hereafter  to  oe  made  by  the  said  • 
corporation  shall  have  force  or  effect  before  they  shall  have  been  examined, 
sanctioned  and  approved  hj  the  Chief  Justice  of  his  Majesty's  Court  of 
King's  Bench,  or  by  the  Chief  Justice  of  his  Majesty's  Court  of  Common 
Pleas,  the  sanction  and  approbation  of  either  of  which  Chief  Justices  shall 
be  verified  under  his  hand  and  seal ;  and  all  and  every  such  bye-laws,  rules, 
orders,  regulations  and  ordinances,  when  so  made  and  confirmed  as  afore- 
said, shall  be  observed  and  kept  and  put  in  execution,  and  have  the  same 
force  and  effect  and  operation,  to  all  intents  and  purposes,  as  if  the  same 
were  respectively  enacted  by  this  act. 

12.  And  in  order  that  all  such  bye -laws,  rules,  orders,  regulations  and 
ordinances  may  be  previously  examined  by  the  parties  interested  therein, 
be  it  fiirther  enacted.  That  copies  of  all  such  proposed  bye-laws,  rules, 
orders,  regulations  and  ordinances  shall  be  transmitted  to  his  Majesty's 
privy  council,  and  to  the  commissioners  of  customs  in  London,  three 
calendar  months  before  the  same  shall  be  submitted  to  such  chief  justice  as 
aforesaid  ;  and  the  commissioners  of  the  customs  are  hereby  required,  upon 
the  receipt  of  such  copy,  to  cause  the  same  to  be  printed  and  hung  up,  as 
soon  as  the  same  can  be  done,  in  the  several  custom  houses  of  the  principal 
ports  in  Great  Britain,  there  to  be  open  to  the  inspection  of  all  persons 
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interested  therein  at  all  seasonable  times  ;  and  notice  shall  be  given  in  the 
Gazette  of  such  proposed  bye-laws  being  so  hung  up  for  inspection  as 
aforesaid. 

13.  And  be  it  further  enacted,  That  all  such  bye-laws,  rules,  orders,  Bye-iawi  eon- 
regulations  and  ordinances  as  shall  be  so  made  and  confirmed  as  aforesaid  ^^^  ^i^th 
shall  be  printed,  and  shall  be  hung  up  in  some  public  or  conspicuous  place  cufltom^HouHet 
in  the  several  custom  houses  of  the  ports  of  England  within  the  limits  for  ^nd  the  Triniij 
which  the  pilots  respectively  shall  be  licensed,  and  also  at  the  Trinity  ^®"••• 
House  in  London. 

14.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  this  The  Lord  Waidoa 
act  it  shall  and  may  be  lawful  for  the  Lord  Warden  of  the  Cinque  Ports  and  poli^to  UoSwo 
Constable  of  Dover  Castle,  or  his  lieutenant  for  the  time  being,  and  they  puou  to  act 

are  hereby  required,  to  appoint  and  license  fit  and  competent  persons  duly  JT^*^'°  certain 
skilled  as  pilots  for  the  purpose  of  conducting  all  ships  and  vessels,  sailing,        ^* 
navigating  and  passing  from  or  by  Dungeness,  up  the  rivers  Thames  and 
Medway,  to  London  Bridge  and  Kochester  Bridge,  and  all  and  every  the 
several  channels,  creeks  and  docks  of  the  same,  and  from  the  south  buoy  of 
the  Brake  to  the  westward  as  far  as  the  west  end  of  the  Owers,  and  all 
ships  and  vessels  sailing,  navigating  and  passing  as  aforesaid  (save  and 
except  as.  hereinafter  provided)  shall  be  conducted  and  piloted  within  the 
limits  aforesaid  by  such  pilots  so  appointed  and  licensed,  and  by  no  other 
pilots  or  persons  whomsoever :  Provided  always,  that  it  shall  be  lawful,  ExUting  licences 
after  the  passing  this  act,  for  any  pilot  or  pilots  heretofore  licensed  by  the  J**  continue  in 
said  Lord  Waraen  and  Constable  for  the  time  being,  or  his  lieutenant  for   ^'^' 
the  time  being,  to  pilot  or  conduct  any  ship  or  vessel  within  such  limits  as 
such  pilot  or  pilots  might  lawfully  have  conducted  and  piloted  the  same 
immediately  before  the  passing  of  this  act ;  and  the  licences  so  heretofore 
granted  to  such  pilots  as  aforesaid  shall  continue  in  force  notwithstanding 
this  act,  so  that  such  pilots  do  in  all  things  conform  themselves  to  the  pro- 
visions of  this  act,  and  the  rules  and  regulations  hereinafter  directed  to 
remain  in  force  or  be  established  under  tlie  same. 

15.  And  be  it  further  enacted,  That  no  person  shall,  from  and  after  the  No  person  shall 
passing  of  this  act,  take  charge  of  any  ship  or  vessel  as  a  pilot  belonging  JjJfjjJlJTf^' 
to  the  society  or  fellowship  of  pilots  of  Dover,  Deal  and  the  Isle  of  Thanet,  cinque  Port  pUot 
commonly  called  the  Cinque  Port  pilots,  before  he  shall  be  examined  by  the  **"  *^«  ^"  ^" 
master  and  two  wardens  or  by  four  wardens  of  the  said  society  or  fellow-  JaJStted. " 
«hip  for  the  time  being  touchmg  his  abilities,  and  shall  be  approved  and 

admitted  into  the  society  or  fellowship  of  the  Trinity  House  of  Dover,  Deal 
and  the  Isle  of  Thanet,  by  the  Lord  Warden  of  the  Cinque  Ports  and  Con- 
stable of  Dover  Castle  n>r  the  time  being,  or  his  lieutenant  for  tlie  time 
being ;  and  if  any  person  shall  presume  to  act  as  a  pilot  belonging  to  the 
said  society  or  fellowship  without  having  been  so  examined,  approved  and 
admitted  as  aforesaid,  every  such  person  shall  for  the  first  offence  forfeit 
ten  pounds,  for  the  second  twenty  pounds,  and  for  every  other  offence  forty  Penalty, 
pounds. 

16.  And  be  it  further  enacted,  That  no  person  belonging  to  the  said  Nor  of  ships 
society  or  fellowship  of  pilots  of  Dover,  Deal  and  the  Isle  of  Thanet,  com-  f^\Yfeet7 
monly  called  Cinque  Port  pilots,  shall  from  and  after  the  passing  of  tliis  act  inches,  until  he 
be  allowed  to  take  charge  as  a  pilot  of  any  ship  or  vessel  drawing  more  f****^  ***^"  J*^ 
than  eleven  feet  six  inches  water,  until  he  shall  have  been  licensed  and  ad^'three  yean ; 
acted  as  a  pilot  for  three  years  ;  or  of  any  ship  or  vessel  drawing  more  tlian  H  feet,  five  years; 
fourteen  feet  water,  until  he  shall  have  been  licensed  and  acted  as  a  pilot  JJ^'  '***•  **^"* 
for  two  years  more,  making  ^vq  years  ;  or  of  any  ship  or  vessel  drawing 

more  than  seventeen  feet  water,  until  he  shall  have  been  licensed  and  acted 
as  a  pilot  two  years  more,  making  seven  years  in  the  whole ;  and  at  the 
expiration  of  such  period  of  seven  years  such  pilot  shall  be  again  examined 
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as  to  his  fitness  and  competency,  and  if  he  shall  be  approved  of,  and  licensed 
on  such  examination,  shall  be  authorized  and  allowed  and  entitled  to  take 
charge  of  any  ships  or  vessels  of  any  draught  of  water. 

17.  The  Master  and  Wardens  of  the  Trinity  House  of  Dover ^  Deal  and 
Thanet  appointed  to  examine  pilots  are  to  take  the  ocUh  in  Schedule 
marked  (B.) 

18.  And  be  it  further  enacted,  That  a  proper  and  sufficient  number  of 
pilots  of  the  Cinque  Ports,  not  less  than  eighteen  at  any  one  time,  and  in 
succession  from  time  to  time,  without  intermission  or  any  unnecessary  delay, 
shall  at  all  seasonable  times,  by  day  and  night,  constantly  plv  at  sea,  or  be 
afloat  between  the  South  Foreland  and  Dungeness,  to  take  charge  of  ships 
and  vessels  coming  from  the  westward ;  and  such  pilots  shall  not  allow  any 
ship  or  vessel  having  a  signal  for  a  pilot  flyins  to  pass  without  attempting 
to  board  her ;  and  that  upon  proper  signals  bemg  made  at  and  from  si^al 
houses  now  erected,  or  which  may  be  erected  on  commanding  situations 
near  to  Dover  for  that  purpose,  giving  notice  of  the  approach  of  any  fleet 
of  ships  or  vessels  coming  from  the  westward,  all  Cinque  Port  pilots  not  on 
duty  at  the  time  shall,  according  to  such  rules  and  regulations  as  to  number, 
rotation  or  otherwise  as  have  been  or  shall  be  made  in  that  behalf  forth- 
with prepare  to  go  afloat  and  shall  go  off  in  sufficient  time  to  fall  in  with 
such  ships  and  vessels,  on  pain  of  forfeiting,  in  case  of  neglect  herein,  for 
the  first  offence  the  sum  of  twenty  pounds,  and  for  the  second  the  ofiender 
shall  be  suspended  from  acting  as  a  pilot  for  twelve  months,  and  for  the 
third  offence  shall  forfeit  his  licence  to  act  as  such  pilot,  and  shall  be  ren- 
dered thereby  incapable  of  acting  thereafter  as  a  pilot. 

19.  And  be  it  further  enacted.  That  the  master  or  other  person  having 
the  command  of  any  ship  or  vessel  coming  from  the  westward,  and  bound 
to  any  place  in  the  rivers  of  Thames  or  Medway,  not  having  a  duly  quali- 
fied Cinque  Port  pilot  on  board,  shall,  on  the  arrival  of  such  ship  or  vessel 
off  Dungeness,  and  until  she  shall  have  passed  the  south  buoy  of  the  Brake, 
or  a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  or  have  been 
at  anchor  for  one  hour,  as  hereinafter  mentioned,  display  and  keep  flying 
the  usual  signal  for  a  pilot  to  come  on  board ;  and  if  any  duly  qualified 
Cinque  Port  pilot  shall  be  within  hail  or  approaching  and  within  half  a 
mile,  with  the  proper  distinguishing  flag  flying  in  his  vessel  or  boat,  the 
master  or  other  person  havmg  the  command  of  such  ship  or  vessel  shall, 
by  heaving  to  in  proper  time  or  shortening  sail,  or  by  all  practicable  means 
consistent^  with  the  safety  of  the  ship  or  vessel,  facilitate  such  pilot 
getting  on  board,  and  shall  give  the  charge  of  piloting  his  ship  or  vessel  to 
such  Cinque  Port  pilot ;  and  every  person  commanding  any  such  ship  or 
vessel  who  shall  not  display  and  keep  flying  the  usual  signal  for  a  pilot  to 
come  on  board,  from  the  time  such  sliip  or  vessel  shall  have  amved  off 
Dungeness,  and  until  she  shall  have  passed  the  south  buoy  of  the  Brake,  in 
a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy  (unless  in  the 
meantime  a  duly  qualified  Cinque  Port  pilot  shall  have  come  on  board),  or 
who  shall  within  the  limits  aforesaid  decline  to  take  on  board  the  first  duly 
qualified  Cinque  Port  pilot  who  shall  offer,  or  to  give  charge  of  his  ship  or 
vessel  to  such  duly  qualified  Cinque  Port  pilot,  or  who  shall  not  heave  to, 
shorten  sail  or  otherwise  consistently  with  the  safety  of  the  ship  or  vessel 
facilitate  such  pilots  coming  on  board  as  aforesaid,  shall  forfeit  and  pay 
double  the  amount  of  the  sum  which  would  have  been  demanded  for  the 
pilotage  of  such  ship  or  vessel :  Provided  always,  that  if  any  ship  or  vessel 
coming  from  the  westward,  and  bound  to  any  place  in  the  rivers  Thames 
or  Medway.  shall  anchor  anywhere  in  the  Downs  between  the  South  Fore- 
land and  a  line  drawn  from  Sandown  Castle  to  the  south  buoy  of  the  Brake, 
having  any  licensed  pilot  other  than  a  duly  qualified  Cinque  Port  pilot  on 
board,  it  shall  not  be  necessary  for  the  master  of  such  ship  or  vessel  to 
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display  or  keep  flying  the  usual  signal  for  a  pilot  to  come  on  board  thereof  pfloti  may  within 
any  longer  than  for  and  during  one  hour  next  after  such  ship  or  vessel  boMd^indudt©** 
shall  so  have  anchored  as  aforesaid ;  and  it  shall  be  lawful  for  any  duly  ehaige. 
qualified  Cinque  Port  pilot,  at  any  time  before  such  ship  or  vessel  shall 
have  been  at  anchor  one  hour  with  such  signal  flying  as  aforesaid,  to  repair 
on  board  the  same,  and  to  take  charge  of  her  up  the  said  rivers,  but  not 
otherwise. 

20.  The  Court  ofLoadmcmage  is  to  settle  the  compensation  to  he  paid  to 
the  upper  book  pilots  by  the  lower  book  pilots  for  being  allowed  to  take  charge 
of  ships  of  greater  draught,  • 

21.  And  be  it  further  enacted,  That  all  persons  licensed  or  to  be  licensed  cuique  Port 
to  act  as  Cinque  Port  pilots  shall  firom  time  to  time  and  at  all  times  here-  jjwectto^thc 
after  be  subject  to  the  regulations  and  government  of  the  Lord  Warden  of  rules  and  regula- 
the  Cinque  Ports  and  Constable  of  Dover  Castle  for  the  time  being,  and  it  S^***J'*^  ^'^ 
shall  be  lawful  for  the  master  and  wardens  of  the  said  society  or  fellowship     "   ***    ®' 

of  pilots  of  Dover,  Deal  and  the  Isle  of  Thanet,  and  the  Lord  Warden  of 
the  Cinque  Ports  and  Constable  of  Dover  Castle  for  the  time  being,  his 
lieutenant  for  the  time  being,  and  the  deputy-lieutenant  for  the  time  being, 
or  either  of  them,  with  the  assent  of  the  comftiissioners  of  loadmanage,  or 
the  major  part  of  them  present  at  an  assembly,  commonly  called  a  Court  of 
Loadmanage,  to  be  held  by  the  said  Lord  Warden  or  his  deputy  as  and 
when  they  shall  see  fit  or  occasion  shall  require,  to  annul,  alter  or  amend 
the  rules  and  regulations  of  the  said  Lord  Warden  or  Court  of  Loadmanage 
which  shall  be  in  force  at  the  time  of  the  passing  of  this  act,  and  which  are 
hereby  directed  to  remain  in  force  notwiuistanding  the  same,  and  to  make 
from  time  to  time  such  other  sufficient  rules  and  orders  for  enforcing  the 
due  observance  of  the  provisions  of  this  act  by  all  Cinque  Ports  pilots,  and 
for  providing  for  the  good  government,  constant  attendance  and  regulation 
of  all  such  pilots  in  going  off  to  and  taking  charge  of  and  conducting  and 
navigating  his  Majesty's  ships  and  vessels,  and  the  ships  and  vessels  in  his 
Majesty's  employ,  and  also  all  ships  and  vessels  whatever  and  wheresoever, 
wiUiin  the  proper  and  usual  limits  of  such  pilots,  or  wherein  they  shall  for 
the  time  being  act  or  be,  and  for  effectually  securing  the  performance  of  all 
the  duties  and  services  of  such  pilots  at  aU  times ;  and  idl  alterations  and 
amendments  in  such  rules  and  regulations  so  in  force  as  aforesaid,  and  all 
other  rules  and  regulations,  or  alterations  or  amendments  thereof,  hereafter 
to  be  made,  shall,  before  the  same  are  allowed  to  take  effect  or  become 
binding  on  any  person  or  persons  whatever,  be  printed  and  transmitted  to 
the  Custom  House  in  London,  and  there  hung  up  in  some  conspicuous 
place  in  the  long  room  of  the  said  Custom  House  ;  and  notices  shall  be 
published  in  the  Gazette^  and  put  up  at  the  Custom  Houses  within  the 
Cinque  Ports,  of  such  rules  and  regulations,  or  any  alterations  thereof,  for 
inspection,  for  one  calendar  month,  in  order  that  any  persons  interested 
therein,  whether  as  owners  or  masters  of  ships  or  pilots,  or  otherwise,  may 
transmit  to  the  Lord  Warden  of  the  Cinque  Ports,  or  his  lieutenant,  any 
objections  which  they  may  have  thereto,  for  the  purpose  of  the  same  being 
altered  or  confirmed ;  ana  if  no  objection  to  the  rules  and  regulations  so 
made  or  altered  shall  be  proposed,  by  or  on  the  behalf  of  any  person  or 
persons,  within  the  space  of  thirty  days  after  the  notice  shall  have  been 
given  and  made  public  in  the  manner  hereinbefore  provided,  they  shall 
have  the  same  force  and  effect  to  all  intents  and  purposes  as  all  other  rules 
and  regulations  for  the  government  of  pilots  within  the  jurisdiction  of  the 
Cinque  Ports  have  ;  but  if  an  objection  shall  be  made  to  the  Lord  Warden 
or  his  lieutenant,  by  or  on  behalf  of  any  person  or  persons,  to  any  rule  or 
regulation,  or  to  any  alteration  in  any  rule  or  regulation,  of  which  notice 
shall  be  given  as  aforesaid,  within  thirty  days  after  the  publication  thereof, 
then  and  in  such  case  the  operation  thereof  shall  be  suspended  until  refer- 
ence shall  be  had  to  his  Majesty's  most  honourable  Privy  Council,  who  are 
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hereby  authorized  and  empowered  to  hear  as  well  any  person  who  shall  be 
deputed  by  the  Court  of  Loadmanagc.as  by  the  person  or  persons  objecting, 
and  finally  to  decide  as  to  the  conhrraing,  altering  or  rejecting  such  rules 
or  regulations,  which  decision  of  the  Privy  Council  shall  be  final  and  bind- 
ing on  all  parties  ;  and  copies  of  such  rules  or  regulations  shall  be  delivered 
to  every  member  of  the  said  society  of  fellowship,  and  also  to  every  new 
member  of  the  said  society  on  his  election,  and  a  copy  or  extract  thereof 
shall  be  at  all  times  in  the  possession  of  every  pilot  belonging  to  the 
Cinque  Ports,  as  well  those  already  admitted  and  licensed  as  all  others 
hereafter  to  be  licensed  as  such  pilots  ;  and  it  shall  be  lawful  in  such  rules 
and  regulations  to  establish  rates  of  payment  out  of  such  surplus  earnings 
of  the  lower  book  pilots  as  may  arise  from  their  being  allowed  to  take  the 
higher  classes  of  ships,  in  the  absence  of  pilots  of  tlie  upper  book,  under  the 
provisions  of  this  act,  for  the  better  support  and  maintenance  of  the  upper 
l)ook  pilots,  and  also  penalties  and  forfeitures  for  the  enforcing  such  rules 
and  regulations,  and  better  ordering  of  the  said  pilots,  and  for  suspending 
or  depriving  any  of  the  said  pilots  of  their  licences  for  breaking  such  rules 
or  orders,  or  omitting  to  do  anything  required  by  the  same  to  be  done,  or 
for  acting  in  anywise  contrary  to  such  rules  or  orders. 

IftuclirulM  22.  Provided  always,  and  be  it  further  enacted.  That  if  any  such  rules 

jJe'priTy  CotScU  ^'^^  regulations  so  hereafter  to  be  made  in  relation  to  Cinque  Port  pilots  as 
•lull  amend,  aforesaid  shall  appear  to  be  in  any  material  point  erroneous,  insufficient  or 
correct  or  enlaige  defective,  it  shall  be  lawful  for  the  owner  of  any  ship,  or  other  person  in- 

tercstcd  m  the  matter  of  such  rules  or  regulations,  to  apply  to  his  Majesty  s 
most  honourable  Privy  Council,  who  shall  thereupon  amend,  correct  or  en- 
large the  same,  or  cause  such  other  proper  and  sufBcent  rules  and  regula- 
tions to  be  drawn  up  for  the  purposes  aforesaid ;  which  rules  and  regula- 
tions so  made,  or  so  amended,  corrected  and  enlarged,  shall  be  distributed, 
published  and  made  use  of  in  such  manner  as  his  Majesty's  said  Privy 
Council  shall  in  that  behalf  appoint  and  direct,  and  the  same  shall  take 
effect  from  such  time  as  in  the  said  rules  or  regulations  shall  be  expressed 
in  regard  to  the  commencement  thereof. 
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AatothenumlMr 
of  Cinque  Port 
pilots,  and  how 
and  when  to  be 
increased. 


23.  And  whereas,  under  the  provisions  of  an  act  passed  in  the  forty- 
eighth  year  of  the  reign  of  his  said  late  Majesty  King  George  the  Third, 
intituled  An  Act  for  the  better  Regulation  of  Pilots^  and  of  the  Pilotage  of 
Ships  and  Vessels  navigating  the  British  SeaSj  the  number  of  pilots  of  the 
Cinque  Ports  was  increased  to  one  hundred  and  forty,  and  it  hath  been 
found  that  the  said  last-mentioned  number  is  at  present,  in  the  time  of 

Eeace,  more  than  sufficient  for  the  trade  and  navigation  of  this  kingdom  : 
e  it  therefore  enacted,  that  until  the  number  of  such  pilots  shall  by  death 
or  otherwise  be  reduced  below  one  hundred  and  twenty,  or  shall  be  added 
to,  as  hereinafter  mentioned,  it  shall  not  be  lawful  for  the  said  Lord  Warden 
and  Constable  of  Dover  Castle  or  his  lieutenant  for  the  time  being,  without 
special  permission  in  that  behalf  given  by  his  Majesty's  most  honourable 
Privy  Council,  upon  the  recommendation  of  the  said  corporation  of  Trinity 
House  of  Deptford  Strond,  to  fill  up  any  more  than  each  alternate  vacancy 
which  shall  arise  in  the  number  of  such  pilots  :  Provided  always,  that  twenty 
Cinque  Port  pilots  more,  or  any  less  number  of  such  pilots,  shall  and  may 
be  added  to  the  then  existing  number  whenever  such  addition  shall  be 
directed  to  be  made  by  an  order  of  such  Privy  Council,  upon  application 
thereto  for  that  purpose  by  the  said  coi-poration  of  Trinity  House,  arid  in 
like  manner  from  time  to  time,  so  as  the  number  of  Cinque  Port  pilots  shall 
not  at  any  one  time  exceed  one  hundred  and  eighty,  of  which  said  reduc- 
tion or  additions  respectively  notice  shall  be  given  bv  or  under  the  autho- 
rity of  tlie  Lord  Warden  of  the  Cinque  Ports  in  the  London  Gazette^  and  in 
one  or  more  newspaper  or  newspapers  circulating  in  the  counties  of 
Middlesex  and  Kent. 
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24.  And  be  it  further  enacted,  That  whenever  such  additions  to  the  The  incrMweA 
number  of  the  said  pilots  shall  respectively  take  place,  as  hereinbefore  pro-  SSSubelwffup: 
vided,  the  numbers  so  increased  shall  from  thenceforth  be  kept  up  from 

time  to  time,  by  the  appointment  of  pilots  in  succession,  as  often  as  any 
vacancy  or  vacancies  shall  happen  by  death,  incapacity  or  dismission : 
Provided  always,  that  in  time  of  peace  no  more  than  each  alternate  vacancy  but  in  peace  no 
in  the  number  of  Cinque  Port  pilots  shall  be  filled  up,  without  a  special  St^eraite  ▼acimcT 
permission  in  that  behalf  given  by  his  Majesty's  Privy  Council,  upon  the  abAii  be  flUed 
recommendation  of  the  said  corporation  of  Trinity  House,  unless  the  num-  "P»  ^**®"*  Pf'- 
ber  of  such  pilots  shall,  at  the  time  of  such  filling  up,  be  reduced  below  one  councS,  unieie^ 
hundred  and  twenty,  in  which  case  such  vacancy  shall  and  may  be  filled  up  namber* below 
from  time  to  time  without  such  permission  as  aforesaid.  twenty"**'**  *"* 

25.  And  be  it  frirther  enacted,  That  from  and  after  the  passing  of  this  itatea  in  Tabiea 
act  the  respective  rates  or  prices  hereinafter  enumerated  in  the  Tables  scbeSuie^c^!)*' 
marked  (A.)  and  ^B.)  respectively  in  the  Schedule  marked  (A.)  to  this  act  may  be  demanded 
annexed,  shall  ana  may  be  lawfully  demanded  and  received  by  any  pilot  ^y  P^^^*  "d  no 
licensed  or  to  be  licensed  by  the  said  corporation  of  Trinity  House  of  ****  ' «   ••• 
Deptford  Stroud,  or  by  the  Lord  Warden  of  the  Cinque  Ports  and  Constable 

of  Dover  Castle  for  the  time  being,  or  his  lieutenant  for  the  time  being 
respectively,  for  the  piloting  or  conducting  of  any  ship  or  vessel  from  place 
to  place,  as  expressed  in  the  said  Tables  respectively ;  that  is  to  say,  the 
respective  rates  or  prices  enumerated  in  the  said  Table  marked  (A.)  shall 
and  may  be  demanded  and  received  by  any  pilot  licensed  or- to  be  licensed 
by  the  said  corporation  ;  and  the  respective  rates  or  prices  enumerated  in 
the  said  Table  marked  (B.)  shall  and  may  be  demanded  and  received  by 
any  pilot  licensed  or  to  be  licensed  by  the  said  Lord  Warden  of  the  Cinque 
Ports  and  Constable  of  Dover  Castle  for  the  time  being,  or  his  lieutenant 
for  the  time  being ;  and  no  greater  or  less  rates  or  prices  or  other  reward 
or  emolument  shall  under  any  pretence  whatever  be  demanded,  solicited) 
received,  paid  or  ofiered  than  such  rates  or  prices,  on  pain  of  forfeiting  ten 
pounds  for  every  such  offence,  as  well  by  the  person  demanding,  soliciting  Penalty, 
or  receiving,  as  also  by  the  person  paying  or  offering,  such  greater  or  less 
rate  or  price,  reward  or  emolument 

26.  Provide  that  rates  may  he  varied  by  the  corporation  of  Trinity  House 
and  Lord  Warden  of  the  Cinque  Porte  respectiveb/y  with  the  consent  of  tlie 
Privy  CownciL 

27.  Provides  that  persons  applying  for  licences  shall  execute  a  bond  for 
securing  obedience  to  bye- laws. 

28.  Bye-lawSj  dc,  under  former  act  to  remain  vaUd,  unless  altered  by  this 

QCL 

29.  Licences  may  be  revoked^  annulled  or  suspended, 

30.  Pilots  so  suspended,  d&c,  and  persons  complaining  against  them^  may 
appeal  to  the  Privy  Council. 

31.  Empowers  the  Trinity  House  and  other  societies  to  license  vessels  for 
the  purpose  of  having  pilots  constantly  in  attendance  in  them  at  sea, 

32.  Directs  how  pilot  boats  are  to  he  distinguished,  and  renders  liable  to  a 
penalty  persons  concealing  marks. — Pilots  carried  off  in  any  other  boat  are  to 
display  a  flag. 

33.  Imposes  a  penalty  for  carrying  distinguishing  flag  without  having  a 
pilot  on  board. 
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Ko  pilot  shall  1M 
token  to  aea  be- 
yond his  limits, 
without  his  con- 
sent, except  in 
ease  of  necessity, 
and  then  he  shall 
receive  ten  shil- 
lings and  six- 
pence per  diem 
above  nla  pilot- 
age. 


Pilots  quitting 
ships  in  the 
Thames  or 
Medway,  without 
consent,  before 
arrival  at  the 

Slace  to  which 
ound,  to  forfeit 
pay,  and  be  liable 
to  penalty. 


Pilot  to  write  his 
nnme  in  log  book, 
and  same  to  be 
inserted  in  report 
of  ships  entering 
the  port  of  Lon- 
don, and  reported 


S4.  Directs  that  a  boat  running  before  a  vessel^  not  having  a  pilot^  and 
which  catmot  be  boarded^  shall  be  enUUed  to  pilotage. 

85.  Requires  that  the  names^  Ac.  of  pilots  appointed  shall  be  transmitted  to 
the  Trinity  House,  and  aUstof  all  pilots  annually  to  the  Trinity  House  and 
Custom  House. 

36.  Directs  that  the  commissioners  of  customs  shaU  transmit  to  their  prin- 
cipal officers  al  ports  in  England  the  names^  dc.  of  pilots  residing  within  the 
limits  of  each  port, 

87.  Directs  that  lists  of  vessels  employed  for  pilotage,  vnth  the  number  of 
hands,  shall  be  annually  transmitted  to  the  receiver  of  six-penny  duty  in  tJte 
port  of  London, 

88.  And  be  it  ftirther  enacted,  That  no  pilot  shall  be  taken  to  sea  beyond 
the  limits  of  his  district  by  the  commanding  officer  of  any  of  his  M^'esty's 
ships,  or  by  the  master  or  other  person  having  the  command  of  any  otiier 
ship  or  vessel  whatever,  without  such  pilot's  free  consent,  except  under 
circumstances  of  absolute  and  unavoidable  necessity ;  and  then  and  in  such 
case  every  pilot  so  taken  to  sea  shall  over  and  above  his  pilotage  have  and 
receive  ten  shillings  and  sixpence  per  diem,  to  be  computed  from  and 
inclusive  of  the  day  next  after  the  oay  on  which  the  ship  or  vessel  shall 

Eass  the  limit -to  which  such  pilot  was  engaged  to  pilot  her  up  to,  and  until 
e  shall  be  returned  to  the  port  or  place  where  he  was  taken  on  board,  or 
until  he  shall  have  been  discharged  from  the  ship  for  a  sufficient  time  to 
have  enabled  him  to  return  there. 

39.  Provides  that  pilots  shall  qualify  themselves,  and  conduct  ships  into 
and  out  of  Ramsgate  and  other  harbours, 

40.  Provides  rates  for  such  pilotage. 

41.  Provides  that  ships  bound  to  the  Thames,  repairing  to  places  for  per- 
formance of  quarantine,  should  pay  full  cltarges  of  pilotage,  dx, 

42.  And  be  it  further  enacted.  That  if  any  pilot  taking  charge  of  any 
ship  or  vessel  into  the  rivers  Thames  or  Medway  shall  quit  such  ship  or 
vessel  at  Gravesend  or  Standgate  Creek,  or  in  any  other  part  of  the  Thames 
or  Medway  respectively,  before  such  ship  or  vessel  shall  have  arrived  at 
the  place  to  which  she  is  bound  in  the  said  rivers  respectively,  without  the 
consent  of  the  captain  or  other  person  having  the  command  thereof,  unless 
some  other  duly  qualified  pilot  shall  with  such  consent  come  on  board,  and 
shall  take  the  charge  and  conduct  of  such  ship  or  vessel  for  the  residue  of 
the  pilotage  to  be  performed,  every  such  pilot  so  quitting  such  ship  or 
vessel  shall  forfeit  for  every  such  offence  lul  pay  or  reward  to  which  he 
might  be  entitled  for  having  conducted  or  piloted  such  ship  or  vessel  to 
Gravesend,  Standgate  Creek  or  such  part  of  the  Thames  or  Medway  respec- 
tively as  aforesaid,  and  shall  also  be  subject  to  such  other  penalty  or  punish- 
ment as  by  virtue  of  any  of  the  provisions  of  this  act,  or  of  the  bye-laws, 
rules,  orders,  regulations  and  ordinances  hereby  directed  to  remain  m  force, 
or  which  may  be  made  or  established  in  pursuance  hereof,  any  pilots  shall 
be  liable  to  for  quitting  a  ship  or  vessel  before  she  shall  arrive  at  her  place 
of  destination. 

43.  And  be  it  further  enacted.  That  every  pilot  shall  write  his  christian 
and  surname  in  the  log  book  of  every  master  or  other  person  having  the 
command  for  the  time  being  of  any  ship  or  vessel  entering  the  port  of 
London,  and  required  to  be  piloted  according  to  the  directions  of  this  act ; 
and  every  pilot  or  other  person  inserting  a  false  name  shall  forfeit  the  sum 
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of  twenty  pounds ;  and  the  master  or  other  person  having  the  command  of  daily  to  the  Trl- 
Buch  ship  or  vessel  shall,  in  making  the  entry  or  report  of  such  ship  or  °*^^?"If  •  J"^ 
vessel  inwards,  insert  or  cause  to  be  inserted  in  such  entry  or  report  the  loA  Wvden  or 
name  or  names  of  the  pilot  or  pilots  employed  or  engaged  to  pilot  such  the  Cinque  Porta, 
vessel  into  the  said  port,  which  insertion  shall  be  made  in  the  said  entry  or 
report  (without  fee  or  reward)  by  the  proper  officer  of  the  customs,  who 
shall  report  the  same  to  the  corporation  of  the  Trinity  House  daily,  and  to 
the  Lord  Warden  of  the  Cinque  Ports  monthly  ;  and  such  officer  is  hereby 
authorized  and  required  to  reject  such  entry  or  report,  unless  and  until  the 
name  or  names  of  the  pilot  or  pilots  so  employed  or  engaged  as  aforesaid 
shall  be  inserted  or  notified  to  such  officer  for  insertion  in  such  entij  or 
report  as  aforesaid ;  and  also  that  the  principal  searcher  or  clearing  officer  Monthly  reports 
of  the  customs  at  Gravesend  shall  demand  and  take  the  name  or  names  of  y^,ei?cf«irin 
the  pilot  or  pilots  of  all  ships  or  vessels  clearing  outwards  from  the  port  of  outward.      ^ 
London,  and  shall  transmit  monthly  lists  of  such  names  to  the  said  corpo- 
ration of  Trinity  House,  on  pain  of  forfeiting  a  sum  not  exceeding  ten  Penalty, 
pounds  nor  less  than  ^\e  pounds,  to  be  paid  h^  each  and  every  of  the 
persons  idToresaid  who  shall  neglect  to  comply  with  any  of  the  foregoing 
regulations. 

44.  And  be  it  further  enacted.  That  all  sums  of  money  which  shall  How  pilotage  of 
become  due  to  any  licensed  pilot  for  the  pilotage  of  any  sliip  or  vessel,  JhoK'nothaving 
except  ships  or  vessels  not  having  British  registers,  trading  to  and  from  the  British  registers, 
port  of  London,  shall  and  may  be  recovered  from  the  owners  or  masters  of  ^J^|  ^  ^^  f 
such  ship  or  vessel,  or  from  the  consignees  or  agents  thereof,  who  shall  have  Lo^onf  nuiy  be 
paid  or  made  themselves  liable  to  pay  any  other  charge  for  the  said  ship  or  reooyered. 
vessel  in  the  port  of  her  arrival  or  delivery  as  to  pilotage  inwards,  and  in 

the  port  from  whence  she  shall  clear  out  or  sail  as  to  pilotage  outwards ; 
which  sums  of  money  shall  and  may  be  levied  in  such  and  in  the  like  manner, 
according  to  the  amount  of  any  such  sums  of  money  as  aforesaid  respec- 
tively, as  any  penalty  or  penalties  of  the  like  amount  may  be  recovered 
and  levied  under  and  by  vulue  of  this  act,  demand  thereof  being  made  in 
writing  at  least  fourteen  days  before  such  levy. 

45.  And  be  it  further  enacted.  That  the  consignees  or  agents  of  any  ship  Consignees  or 
or  vessel  from  whom  any  sum  of  money  due  to  any  licensed  pilot  for  pilot-  JSJ**uJ}2e'*^ 
age  shall  have  been  recovered  or  shaU  be  recoverable,  or  by  whom  any  whic^  they  have 
such  sum  of  money  shall  have  been  paid,  are  hereby  authorized  and  em-  paid  or  are  liable 
powered  to  retain  m  their  hands  respectively,  out  of  any  monies  which  they  *** 

may  have  received  or  shall  thereafter  receive,  for  or  on  account  of  such 
ship  or  vessel,  or  the  owner  or  owners  thereof,  so  much  as  shall  be  sufficient 
to  pay  and  discharge  such  pilotage,  and  any  expenses  attending  the  same. 

46.  Provides  in  what  numner  pilotage  of  ships  not  having  British  registers 
trading  to  and  from  the  port  of  London  shall  be  paid. 

47.  Certificate  of  payment  of  pilotage  to  be  given — Receivers  to  pay  over 
to  the  pilot  what  shall  be  due  to  him  ;  and  the  r&sidue  with  the  poundage  to  be 
carried  to  the  pilots^  fund, 

48.  Corporation  of  Trinity  House  may^  out  of  pilotage  received,  reward 
unlicensed  persons  who  have  piloted  in  the  absence  of  a  licensed  piloL 

49.  Provides  how  the  amount  of  pilotage  outward  of  foreign  vessels  shall 
be  ascertained, 

50.  ffow  controversies  respecting  the  draught  of  water  of  vessels  on  the 
Thames  shall  be  settled, 

51.  And  whereas  it  may  be  expedient  from  time  to  time  to  relieve  such  Corporation  or 

Trinity  House  to 
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make  regoUtloiii  ships  and  vessels  not  having  British  registers  as  may  come  to  the  port  of 
ptiot^^iiDAU  London  with  fiHh,  com  or  other  provisions,  in  manner  hereinafter  directed : 
foxeign  vmmJa.      Be  it  therefore  enacted,  That  it  shall  be  lawful  for  the  sidd  corporation  of 

Trinity  House  of  Deptford  Strond,  and  they  are  hereby  authorized  and  em- 
powered, from  time  to  time  at  their  discretion,  to  make  all  such  regulations 
m  relation  to  the  piloting  of  ships  not  having  British  registers,  bringing 
fish,  com  or  other  provisions  into  the  port  of  London,  and  which  are  or 
ought  to  be  piloted  by  pilots  licensed  by  the  said  corporation  of  Trinity 
Ilouse,  for  the  ease  and  relief  of  such  ships  and  vessels  in  respect  of  the 
rates  or  amount  of  pilotage  hereby  made  payable  or  demandable  for  such 
ships  and  vessels,  or  for  the  exemption  of  such  ships  or  vessels  from  any 
such  rates  or  amount,  or  from  any  rules  or  regulations  as  to  the  pilotage  of 
such  ships  or  vessels  under  the  provisions  of  this  act,  or  of  any  other  act  of 
Parliament  relating  to  pilotage,  or  under  any  law  or  usage  wnatsoever,  as 
the  said  corporation  of  Trinity  House  of  Deptford  Strond  shall  from  time 
to  time  deem  iust,  proper  and  expedient  in  relation  to  such  ships  and 
vessels  respectively,  anything  herein  contained  to  the  contrary  thereof  not- 
withstanding. 

52.  Directs  that  the  fimda  arising  from  the  surplus  rates  of  pilotage  on 
ships  not  having  British  registers  shall  be  applied  for  relief  of  vMgent 
pilots^  <&c. 

Ownen  or  mM-  53.  And  be  it  further  enacted,  That  no  owner  or  master  of  any  ship  or 
tTbe^iinaweimbiie  ^®8sel  shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to 
for  loss  firom  want  any  person  or  persons  whatsoever  from  or  by  reason  or  means  of  no  licensed 
^^\  P'*2J'.P**^»  pilot  being  on  board  of  any  such  ship  or  vessel,  or  of  no  duly  qualified  pilot 
from  refusal  to  oeing  on  board  thereof,  unless  it  snail  be  proved  that  the  want  of  such 
take  ooe,  &o.        licensed  or  of  such  duly  qualified  pilot  respectively  shall  have  arisen  frt)m 

any  refusal  to  take  such  licensed  or  qualified  pilot  on  board,  or  from  the 
wilful  neglect  of  the  master  of  such  ship  or  vessel  in  not  heaving  to,  or 
using  all  practical  means  consistently  with  her  safety,  for  the  purpose  of 
taking  on  board  thereof  any  pilot  who  shall  be  ready  and  oner  to  take 
charge  of  the  same. 

Owners  not  liable  54.  Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  act 
vkiue^of  theshiV  contained  shall  extend  or  be  construed  to  extend  to  make  the  owner  of  any 
and  freight.  ship  or  vessel  liable  in  any  such  case  for  any  loss  or  damage  beyond  the 

value  of  such  ship  or  vessel  and  her  appurtenances,  and  the  freight  due  or 
to  grow  due  for  and  during  the  voyage  wherein  such  loss  or  damage  may 
happen  or  arise. 

Owners  or  mas-  55.  And  be  it  further  enacted.  That  no  owner  or  master  of  any  ship  or 
ten  not  to  be        vessel  shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to 

liable  for  loss  ,  -^      -  i  __  r       — 

arising  from  any  person  Or  persons  whomsoever  from  or  by  reason  or  means  of  any 
incompetency  of  neglect,  default,  incompetency  or  incapacity  of  any  licensed  pilot  acting  in 
9^^^'  the  charge  of  any  such  ship  or  vessel,  under  or  in  pursuance  of  any  of  the 

provisions  of  this  act,  where  and  so  long  as  such  pilot  shall  be  duly  quali- 
fied to  have  the  charge  of  such  ship  or  vessel,  or  where  and  so  long  as  no 
duly  qualified  pilot  shall  have  offered  to  take  charge  thereo£ 

This  act  not  to  56.  And  be  it  further  enacted.  That  nothing  in  this  act  contained  shall 

<*eprtveper»ons  extend  or  be  construed  to  extend  to  deprive  any  person  or  persons  of  any 
viousij  erLSi^.  remedy  or  remedies  upon  any  contract  of  insurance,  or  of  any  other  remedy 
whatsoever,  which  he  or  they  might  have  had  if  this  act  had  not  been 
passed,  by  reason  or  on  account  of  the  neglect,  default,  incompetency  or 
mcapacity  of  any  pilot  duly  acting  in  the  charge  of  any  ship  or  vessel, 
under  or  in  pursuance  of  any  of  the  provisions  of  this  act,  or  oy  reason  or 
on  account  of  no  pilot,  or  of'^no  duly  qualified  pilot,  being  on  board  of  any 
such  ship  or  vessel,  unless  it  shall  be  proved  that  the  want  of  a  pilot,  or  of 
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a  duly  qualified  pilot,  shaU  have  arisen  from  any  refusal  to  take  a  pilot  or  a 
duly  qualified  pilot  on  board,  or  from  the  wilful  neglect  of  the  master  of 
such  snip  or  vessel  in  not  heaving  to,  or  using  all  practicable  means  cou' 
sistently  with  the  safety  of  such  ship  or  vessel,  for  the  purpose  of  taking  on 
board  any  pilot  who  shall  be  ready  and  offer  to  take  charge  of  such  ship 
or  vesseL 

67.  Provided  always,  and  be  it  fiirther  enacted.  That  no  pilot  licensed  or  Licenwd  piiott 
to  be  licensed  as  aforesaid  who  shall  have  executed  the  bond  hereinbefore  Jjtedbond^iwt 
directed  to  be  executed  by  him,  and  shall  be  piloting  or  conducting,  within  liable  for  neglect 
the  limits  specified  in  his  licence,  any  ship  or  vessel  which  he  shall  be  duly  JIJ'*^*!?!*^*'^ 
qualified  to  pilot,  or  be  piloting  in  the  absence  of  a  duly  qualified  pilot,  naUy'^and  tST 
shall  be  liable  to  any  action  for  damages  at  the  suit  of  the  party  grieved  in  pilotage. 

any  greater  sum  than  the  amount  which  shall  have  been  specified  by  way 
of  penalty  in  such  bond,  and  the  pilotage  payable  to  him  in  respect  of  the 
voyage  on  which  such  ship  or  vessel  shall  then  be,  for  any  loss  or  damage 
which  shall  happen  from  or  by  reason  or  means  of  his  neglect  or  want  of 
skill  whilst  acting  in  his  capacity  of  a  pilot  on  board  such  ship  or  vessel. 

68.  And  be  it  further  enacted,  That  every  master  of  any  ship  or  vessel  Penalty  on  maB- 
who  shall  act  himself  as  a  pilot,  or  who  shall  employ  or  continue  employed  ^tSd  b?wly 
as  a  pilot  any  unlicensed  person,  or  any  licensed  person  acting  out  of  the  other  than  a 
limits  for  which  he  is  qualified,  or  beyond  the  extent  of  his  qualification,  Uceneed  pilot, 
after  any  party  licensed  and  qualified  to  act  as  such,  within  the  limits  in 

which  such  ship  or  vessel  shall  then  actually  be,  shall  have  offered  to  take 
charge  of  such  ship  or  vessel,  or  have  made  a  signal  for  that  purpose,  shall 
forfeit  for  every  such  offence  double  the  amount  of  the  sum  which  would 
have  been  legally  demandable  for  the  pilotage  of  such  ship  or  vessel,  and 
shall  likewise  forfeit  for  every  such  offence  an  additional  penalty  of  five 
pounds  for  every  fifty  tons  burden  of  such  ship  or  vessel,  if  the  corporation 
of  Trinity  House  of  Deptford  Strond,  as  to  cases  in  which  pilots  licensed 
by  or  under  the  said  corporation  shall  be  concerned,  or  the  said  Lord  Warden 
for  the  time  being  or  his  lieutenant  for  the  time  being,  as  to  cases  in  which 
the  Cinque  Port  pilots  shall  be  concerned,  shall  think  it  proper  that  the 
person  prosecuting  should  be  at  liberty  to  proceed  for  the  recovery  of  such 
additional  penalty,  and  certify  the  same  in  writing. 

69.  Provided  always,  and  be  it  further  enacted,  That,  for  and  notwith-  Maatera  of  certain 
standing  anything  in  this  act  contained,  the  master  of  any  collier,  or  of  any  jj|jjj  S*ong  ai 
ship  or  vessel  trading  to  Norway,  or  to  the  Cattegat  or  Baltic,  or  round  the  not  aMiated  by 
North  Cape,  or  into  Sie  White  Sea,  on  their  inward  or  outward  voyages,  or  ^n^^cen*®*  P«'- 
of  any  constant  trader  inwards,  from  the  ports  between  Boulogne  inclusive 

and  the  Baltic  (all  such  ships  and  vessels  having  British  registers,  and 
coming  up  either  by  the  North  Channel  but  not  otherwise),  or  of  any  Irish 
trader  using  the  navigation  of  the  rivers  Thames  and  Medwav,  or  of  any 
ship  or  vessel  employed  in  the  regular  coasting  trade  of  the  Kingdom,  or 
of  any  ship  or  vessel  wholly  laden  with  stone  from  Guernsey,  Jersey,  Al- 
demev,  Sark  or  Man,  and  being  the  production  thereof,  or  of  any  ship  or 
vessel  not  exceeding  the  burden  of  sixty  tons,  and  having  a  British  register, 
except  as  hereinafter  provided,  or  of  any  other  ship  or  vessel  whatever 
wliilst  the  same  is  within  the  limits  of  the  port  or  place  to  which  she  belongs, 
the  same  not  being  a  port  or  place  in  relation  to  which  particular  provision 
hath  heretofore  been  made  by  any  act  or  acts  of  Parliament,  or  by  any 
charter  or  charters  for  the  appointment  of  pilots,  shall  and  may  lawfully, 
and  without  being  subject  to  any  of  the  penalties  by  this  act  imposed,  con- 
duct or  pilot  his  own  ship  or  vessel  when  and  so  long  as  he  shall  conduct 
or  pilot  the  same  without  the  aid  or  assistance  of  any  unlicensed  pilot  or 
other  person  or  persons  than  the  ordinary  crew  of  the  said  ship  or  vessel. 

60.  FlroTided  also,  That  from  and  after  the  passing  of  this  act  it  shall  and  Hit  Mi^Mty  in 

Council  may 
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may  be  lawful  for  hU  Mijesty,  by  and  witb  the  advice  of  his  Privy  Coancil, 
or  by  any  order  or  orders  in  Council,  to  permit  and  autboiize  ships  and 
vessels  not  exceeding  the  burden  of  sixty  tons,  and  not  having  a  British 
register,  to  be  piloted  and  conducted  without  having  a  duly  licensed  pilot 
on  board,  upon  the  same  tenns  and  conditions  as  are  by  tnis  act  imposed 
on  British  ships  and  vessels  not  exceeding  the  like  burden. 

6L  Provided  also,  That  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  subject  the  master  or  owner  of  any  ship  or  vessel  to 
any  of  the  penalties  of  this  act  for  employing  any  person  or  persons  whom- 
soever as  a  pilot  or  pilots  in  and  for  the  assistance  of  such  ship  or  vessel 
whilst  the  same  shall  be  in  distress,  or  in  consequence  thereof,  or  under  any 
circumstances  which  shall  have  rendered  it  necessary  for  such  owner  or 
master  to  avail  himself  of  the  best  assistance  which  at  the  time  could  be 
procured,  anything  herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

62.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  act 
contained  shall  extend  or  be  construed  to  extend  to  subject  to  any  penalty 
the  master  or  mate  of  any  ship  or  vessel,  being  the  owner  or  part  owner  of 
such  ship  or  vessel,  and  residing  at  Dover,  Deal  or  the  Isle  of  Thanet,  for 
conducting  or  piloting  such  his  own  ship  or  vessel  from  any  of  the  places 
aforesaid,  up  or  down  the  rivers  Thames  or  Medway,  or  into  or  out  of  any 
port  or  place  within  the  jurisdiction  of  the  Cinque  I^orts. 

• 

63.  Provided  always,  and  be  it  further  enacted.  That  when  any  ship  or 
vessel  shall  have  been  brought  into  any  port  or  ports  in  Eneland  by  any 
pilot  duly  licensed,  nothing  m  this  act  contained  shall  extend  or  be  con- 
strued to  extend  to  subject  to  any  penalty  the  master  or  mate,  or  other 
person  belonging  to  such  ship  or  vessel,  and  having  the  command  thereof 
or  if  in  ballast  any  person  or  persons  appointed  by  any  owner  or  master  or 
agent  of  the  owner  thereof^  for  afterwards  removmg  such  ship  or  vessel  in 
such  port  or  ports  for  the  purpose  of  entering  into  or  going  out  of  any  dock, 
or  for  changing  the  moorings  of  such  ship  or  vessel. 

64.  And  be  it  further  enacted.  Thai  every  master  or  other  person  having 
the  command  for  the  time  being  of  any  ship  or  vessel,  who  snail  report,  or 
be  privy  or  consenting  to  any  other  person  s  reporting,  to  any  pilot  taking 
the  charge  of  such  ship  or  vessel,  a  false  account  of  the  draught  of  water  of 
such  ship  or  vessel,  shall  forfeit  and  pay  for  every  such  offence,  in  addition 
to  the  payment  of  the  full  rate  of  pilotage  to  the  pilot  entitled  thereto, 
double  the  amount  of  such  pilotage ;  and  any  master  or  other  person  having 
the  command  for  the  time  being  of  any  ship  or  vessel,  or  having  any 
interest,  share  or  property  therein,  who  shall  fraudulently  alter  any  marks 
on  the  stem  or  stem  post  thereof,  denoting  the  draught  of  water,  or  shall 
be  privy  and  consenting  thereto,  shall  for  any  such  offence  forfeit  and  pay 
the  sum  of  five  hundred  pounds. 

65.  And  be  it  further  enacted,  That  a  particular  description  of  the  per- 
son of  every  pilot  shall  be  written  in  or  upon  or  endorsed  on  the  back  of  his 
licence  ;  and  every  captain  or  master  or  other  person  having  the  command 
of  a  ship  or  vessel  shall,  on  receiving  a  pilot  on  board,  inspect  his  licence ; 
and  if  he  shall  have  reason  to  think  tnat  such  pilot  is  not  the  person  to 
whom  the  licence  was  granted,  such  captun  or  master  or  other  person  is 
hereby  required  forthwith  to  transmit  a  copy  of  such  licence  to  the  corpo- 
ration or  other  authority  by  whom  such  licence  shall  have  been  granted, 
stating  the  date  thereof,  together  with  such  account  and  description  of  the 
person  producing  such  licence  as  may  lead  to  the  discovery  of  the  offender. 

No  pilot  shall  act       66.  And  be  it  further  enacted,  That  no  person  shall  take  charge  of  any 

until  his  lioenoe 
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ship  or  vessel,  or  in  any  manner  act  as  a  pilot,  or  receive  any  compensation  has  been  xegia- 

for  acting  as  a  pilot,  until  his  licence  shall  have  been  registered  by  the  {^Si5n«Ttf^***** 

principal  officers  of  the  custom  house  of  the  place  at  or  nearest  to  which 

such  pilot  shall  reside,  (which  officers  are  hereby  required  to  register  the 

same  without  fee  or  reward,)  nor  without  having  his  licence  at  the  time  of 

his  so  acting  in  his  personal  custody,  and  producing  the  same  to  the  master 

of  any  ship  or  vessel,  or  other  person  who  shall  be  desirous  of  emploving 

him  as  a  pilot,  or  to  whom  he  shall  offer  his  services,  on  pain  of  forfeiting  Penalty. 

a  sum  not  exceeding  thirty  pounds  nor  less  than  ten  pounds  for  the  first 

offence,  and  for  the  second  or  any  subsequent  offence  a  sum  not  exceeding 

fifty  pounds  nor  less  than  thirtv  pounds,  and  upon  further  pain,  as  to  any 

person  licensed  as  aforesaid,  of  forfeiting  his  licence,  or  being  suspended 

from  acting  as  a  pilot,  by  and  at  the  discretion  of  the  corporation  or  other 

authority  from  which  such  pilot's  licence  was  derived,  either  for  the  first, 

second  or  any  subsequent  offence. 

67.  And  be  it  further  enacted,  That  every  pilot  licensed  or  to  be  licensed  Liceneet  to  be 
as  aforesaid  shall,  at  all  times  when  thereunto  required,  produce  or  deliver  deiiTered  up 
and  yield  up  his  licence  to  the  corporation  or  other  authority  hj  which  the  IJlJon'^th  of  a 
same  was  granted  ;  and  that  on  the  death  of  any  such  pilot,  his  executors  pilot  bis  licence 
or  administrators,  or  one  of  them,  or  the  person  or  persons  to  whose  hands  jJ^J J^  returned 
the  licence  of  such  deceased  pilot  shall  come,  shall,  without  wilful  delay,  or  autbo^  thiS° 
transmit  such  licence  to  the  corporation  or  other  authority  by  which  the  granted  it. 
same  was  granted,  on  pain  of  such  pilot,  executor,  administrator  or  other 

person  forfeiting  for  any  neglect  therein  a  sum  not  exceeding  twenty  pounds  Penalty, 
nor  less  than  forty  shillings. 

68.  Enacts  tliat  pilots  Teeeping  public  houses^  &€.  (unless  cmthortzed)^ 
or  offending  against  the  revenue  lawSj  dtc.^  shall  forfeit  their  licences  or  be 
suspended. 

69.  And  be  it  further  enacted.  That  if  any  person  suspended  or  adjudged  Pflota  soipended 
to  have  forfeited  his  licence  as  a  pilot  shall,  during  the  time  of  such  sus-  JiJj^jjJf^? 
pension,  or  after  such  adjudication,  take  upon  himself  to  conduct  any  ship  tbeir  Ucencet 

or  vessel  as  a  pilot,  such  person  shall  be  liable  to  all  such  penalties,  to  be  ^^^^  to  a  penalty 
recovered  and  applied  in  like  manner  and  form,  as  are  provided  by  this  act  *"  ■***"«• 
against  any  person  who  shall  pilot  or  conduct  any  ship  or  vessel  without 
ever  having  oeen  licensed  as  a  pilot 

70.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  licensed  Uo«i«ed  pilots 
pilot,  within  the  limits  of  his  licence  and  the  extent  of  his  qualification  ^<^S^Sed  ones, 
therein  expressed,  to  supersede  in  the  charge  of  any  ship  or  vessel  any  per- 
son not  licensed  to  act  as  a  pilot,  or  not  licensea  so  to  act  within  such 

limits,  or  acting  beyond  the  extent  of  his  qualification  ;  and  evety  person  Penalty  on  an- 

assuming  or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel,  J*«jO»«<i  penons 

without  Dcing  a  duly  licensed  pilot,  or  without  being  duly  licensed  to  act  Itfterapri^r' 

as  a  pilot  wiUiin  the  limits  of  which  such  ship  or  vessel  shall  actually  be,  pUot  sbail  ha^e 

or  beyond  the  extent  of  his  qualification  as  expressed  in  his  licence,  afler  ciurgeof  ^^ 

any  pilot,  duly  licensed  and  qualified  to  act  m  the  premises,  shall  have  ship, 
o^red  to  take  charge  of  such  ship  or  vessel,  shall  forfeit  for  every  such 
offence  a  sum  not  exceeding  fifty  pounds  nor  less  than  twenty  pounds. 

71.  Provided   always,  and  be  it  further  enacted,  That,  for  and  not-  When  nniieensed 
withstanding  anything  in  this  act  contained,  any  person  whatsoever  shall  J^riw  plloS'  ""^ 
and  may  lawfully,  and  without  being  subject  to  any  penalty  by  this  act  im- 
posed, assume  or  continue  in  the  charge  or  conduct  of  any  ship  or  vessel  as 

a  pilot,  where  and  so  long  as  a  pilot  dulv  licensed  and  qualmed  shall  not 
have  offered  to  take  the  charge  of  such  ship  or  vessel,  or  made  a  signal  for 
that  purpose,  or  where  and  so  long  as  such  ship  or  vessel  shall  be  in  dis- 
tress, or  under  circamstances  which  shall  have  rendered  it  necessary  for 
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the  master  of  such  ship  or  vessel  to  avail  himself  of  the  best  assistance 
which  at  the  time  coola  be  procured. 

72.  And  be  it  further  enacted,  That  evety  pilot  licensed  or  to  be  licensed 
as  aforesaid,  who  shall,  when  not  actually  engaged  in  his  capacity  of  pilot, 
refuse  or  decline  or  wilfully  delay  to  go  off  to  or  on  board  of  or  to  take 
charge  of  any  ship  or  vessel  wanting  a  pilot,  and  within  the  limits  specified 
in  his  licence,  ana  of  which  he  shall  be  qualified  to  take  charge,  upon  the 
usual  signal  for  a  pilot  being  displayed  from  such  ship  or  vessel,  or  upon 
being  required  so  to  do  by  the  captain  or  by  any  commissioned  or  warrant 
officer  of  or  belonging  to  such  ship  or  vessel  (if  the  same  shall  be  in  his 
Majesty's  service),  or  by  the  master  or  other  person  having  the  command 
of  such  ship  or  vessel,  or  by  any  person  or  persons  interested  therein  as 
principal  or  agent  (if  the  same  shall  not  be  in  his  Majestv's  service),  or 
upon  being  required  so  to  do  in  either  of  the  cases  aforesaid  by  any  officer 
of  the  corporation  or  society  to  which  such  pilot  shall  belong,  or  by  any 
principal  officer  of  his  Majesty *s  Customs  (unless  in  any  of  the  cases  afore- 
said it  shall  be  unsafe  for  such  pilot  to  obey  such  signal  or  comply  with 
such  requisition,  or  he  shall  be  prevented  from  so  doing  by  illness  or  other 
sufficient  cause  to  be  shown  by  nim  in  that  behalf^,  and  every  pilot  licensed 
or  to  be  licensed  as  aforesaid  who  shall  on  any  mvolous  pretext  quit  any 
ship  or  vessel,  or  decline  the  piloting  thereof,  after  he  has  been  engaged  to 

Eilot  the  same,  or  after  going  alongside  thereof,  before  the  service  shall 
ave  been  performed  for  which  he  was  hired,  and  without  leave  of  the 
captain  of  such  ship  or  vessel  (if  in  his  Majesty's  service),  or  of  the  master 
or  other  person  havine  the  command  of  such  ship  or  vessel  (if  not  in  his 
Majesty's  service),  shall  forfeit  for  every  such  offence  any  sum  not  exceed- 
ing one  hundred  pounds  nor  less  than  ten  pounds,  and  shall  be  liable  to  be 
dismissed  from  being  a  pilot,  or  suspended  from  acting  as  such,  at  the  dis- 
cretion of  the  corporation  or  other  authority  by  whom  such  pilot  was 
licensed. 

73.  And  be  it  further  enacted.  That  in  case  any  pilot,  licensed  or  to  be 
licensed  as  aforesaid,  shall  employ  or  make  use  of,  or  shall  compel  or  require 
any  person  having  the  command  or  charge  of  any  ship  or  vessel  to  employ 
or  make  use  of  any  boat,  anchor,  cable,  hawser  or  any  other  matter  or  thing 
in  or  for  the  service  or  pretended  service  of  such  ship  or  vessel,  beyond 
what  shall  actually  and  bond  fide  be  necessary  and  proper  for  the  use 
thereof,  with  intent  thereby  to  enhance  or  increase  the  charge  or  expense 
of  pilotage  or  pilot  assistance  of  such  ship  or  vessel,  whether  for  the  gain 
and  emolument  of  such  pilot,  or  for  the  gain  or  emolument  of  any  other 
person  or  persons  whomsoever,  then  and  in  evety  such  case  the  person  so 
offending  shall  forfeit  and  pay  a  sum  not  exceeding  fifty  pounds  nor  less 
than  ten  pounds,  and  shall  also  be  liable  to  be  deprived  of  his  licence,  or 
suspended  fi*om  acting  as  a  pilot,  at  the  discretion  of  the  corporation  or 
other  authority  by  whom  he  was  licensed. 

74.  And  be  it  fiirther  enacted.  That  in  case  any  pilot  licensed  or  to  be 
licensed  as  aforesaid  shall  lend  his  licence  to  any  unlicensed  person  to 
assist  him  in  acting  or  claiming  to  act  as  a  licensed  pilot,  or  in  case  any 
such  licensed  pilot,  or  any  person  not  being  a  pilot,  but  acting  under 
pretext  or  colour  of  being  a  pilot,  shall  by  drunkenness  render  himself  in- 
capable of  conducting  any  ship  or  vessel,  or  shall  wilfully  or  negligently 
run  any  ship  or  vessel  on  shore,  or  lose  or  injure  the  same,  or  the  tackle  or 
furniture  thereof,  or  shall  wilfully  and  knowingly  conduct,  lead,  decoy  or 
betray  any  ship  or  vessel  into  danger  in  any  manner  not  already  provided 
against  by  any  statute  or  statutes,  or  shall  unnecessarily  or  improperly  cut 
any  cable  or  cables  of  or  belonging  to  any  ship  or  vessel,  or  cause  or 
procure  the  same  to  be  cut  unnecessarily  and  improperly,  or  if  any  such 
person  shall  by  wilful  misrepresentation  of  any  circumstances  upon  which 
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the  safety  of  sxkj  ship  or  vessel  shall  appear  materially  to  depend  for  the 
time  being  obtam  or  endeavour  to  obtain  tne  charge  and  conduct  of  any  such 
ship  or  vessel,  then  and  in  every  such  case  the  person  so  offending,  or  who 
shall  aid  in,  procure,  abet  or  connive  at  the  committing  of  any  such  offence 
or  offences,  snail,  besides  being  liable  to  damages  at  the  suit  of  the  party 
grieved,  forfeit  and  pay  a  sum  not  exceeding  one  hundred  pounds  nor  less 
than  twenty  pounds,  and  if  the  person  so  offending  shall  be  a  pilot  he  shall 
also  be  liable  to  be  deprived  of  his  licence,  or  suspended  from  acting  as  a 
pilot,  at  the  discretion  of  the  corporation  or  other  authority  by  whom  his 
licence  was  granted. 

70.  And  whereas  the  dock  master  or  dock  masters  appointed  by  divers  Pmalty  on  pilott 
dock  companies  in  the  port  of  London,  under  and  by  virtue  of  divers  acts  Sl^Jif '^^Tj'Lv 
of  Parliament,  have  power  and  authority  to  direct  the  mooring  and  unmoor-  ^^ 

ing,  moving  or  removing  of  ships  and  other  vessels,  within  certain  dis- 
tances from  the  entrances  out  of  the  river  Thames  into  the  docks  of  such 
companies  respectively :  Be  it  therefore  enacted.  That  from  and  after  the 
passing  of  this  act,  if  any  pilot  having  the  charge  or  direction  of  any  ship 
or  vessel  within  such  distances  from  the  respective  entrances  into  the  said 
docks  respectively  from  the  river  Thames,  and  either  intended  to  go  into 
or  having  recently  come  out  of  the  docks  of  the  said  companies  respectively, 
shall  neglect  or  refrise  to  obey  such  orders  or  directions  as  shaU  or  may 
from  time  to  time  be  given  to  such  pilot  by  the  said  dock  master  or  docK 
masters  respectively,  under  and  by  virtue  of  and  agreeably  to  the  powers 
vested  in  him  and  them  by  any  act  ^  acts  of  Parliament  touching  or  relating 
to  the  mooring,  unmooring,  moving  or  removing  of  such  ships  or  vessels 
so  being  under  the  charge  or  direction  of  such  pilot  as  aforesaid,  then  and 
in  every  such  case  every  pilot  so  offending  shaU  forfeit  and  pay  a  sum  not 
exceeding  fifty  pounds  nor  less  than  twenty  pounds,  and  every  such  pilot 
shall  be  hable  to  be  dismissed  from  being  a  pilot  or  suspended  from  acting 
as  such,  at  the  discretion  of  the  corporation  or  other  authority  by  whom 
such  pilot  was  licensed. 

76.  BnacU  that  penaUiea  <ibove  207.  maiy  be  recovered  in  the  superior 
Courts  of  common  law  by  actions  comTnenced  within  twelve  months  after  the 
offence, 

77.  Penalties  not  exceeding  201.  may  be  recovered  wi^dn  six  months  of  the 
offence  before  justices  of  the  peace, 

78.  Empowers  justices  of  any  county  into  which  an  offender  may  escape 
to  indorse  the  original  warrant,  and  to  authorize  the  peace  officers  to  exe- 
cute it 

79.  Witnesses  not  appearing  may  be  committed  to  the  house  of  correction. 

80.  Bkiacts  that  persons  giving  false  testimony  in  any  examination  on  oath 
under  the  act  shall  he  guilty  of  perjury. 

81.  Provides  a  form  of  conviction, 

82.  Directs  that  an  appeal  may  be  made  to  the  quarter  sessions,  who  may 
finally  determine  the  matter  and  auxtrd  costs,  and  thai  the  proceedings  are  not 
to  be  quashed  for  want  of  form,  or  removed  by  certiorari, 

83.  Provides  for  the  application  of  penalties, 

84.  Provides  for  the  limitation  of  cictions,  pleading  the  general  iseue  and 
costs. 
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85.  RegulaHoM  in  any  act  rdaHng  to  pUotage  in  any  river ^  de,,  and  which 
refer  to  the  repealed  statutes^  to  continue  in  force  notwUkstanding  mieh  repeaL 

86.  -^ct  not  to  compel  ehipe  belonging  to  his  M<yetty  to  taJoe pilots. 

87.  Act  not  to  affect  ths  jurisdiction  ofihe  (hurt  of  Loadmanage^  or  qfthe 
High  Court  of  Admiraliy. 

88.  Provides  that  the  act  ehaU  not  pr^udice  any  right  of  the  city  </' 
London. 

AetnottoAifeet  89.  And  be  it  further  enacted,  Thut  nothing  in  this  act  contained  shall 
having  MMiitta  ^^^end  or  be  construed  to  extend  to  the  taking  away,  abridging,  defeating, 
juriuiictioiis.        impeaching  or  interrupting  of  any  grants,  liberties,  fitmchises  or  privilegeB 

heretofore  granted  by  any  charters  or  acts  of  Parliament  to  the  pilots  of 
the  Trinity  House  of  the  town  of  Kingston-upon-Hull,  or  the  Trini^^  House 
of  Newcastle-upon-Tyne,  or  to  give  any  authority  to  the  corporation  of  the 
Trinity  House  of  Deptford  Strond,  within  any  ports  or  districts  having 
separate  jurisdictions  m  matters  of  pilotage,  under  any  act  of  Parliament  or 
charter,  or  to  alter  or  repeal  any  provisions  contained  in  any  act  or  acts  of 
Parliament  relating  to  the  pilots  of  any  ports  or  districts  in  relation  to 
which  particular  provision  shall  have  been  made  in  any  act  or  acts  of  Par- 
liament as  to  the  pilots  or  pilotage,  or  to  the  pilotage  within  the  limits  pre- 
scribed by  any  act  or  acts  of  Parliament  relating  to  pilotage  for  such  ports, 
or  to  the  burdfen  of  vessels  navigatmg  tQ  or  from  such  ports. 

90.  Provisions  of  former  (Ktsfor  preservation  of  sea  marks  and  beacons  to 
extend  to  all  vessels  appointed  to  exhibit  Ughts,  dc. 

91.  Penaligfor  riding  5y,  4§c.,  such  vessels,  or  any  buoy  or  beacon. 

92.  Act  to  be  a  public  act 

93.  Act  may  be  altered  or  repealed  this  session. 

Schedule  (A.)  contains  tables  of  the  rates  of  pilotage  to  be  received  by 
the  Trinity  House  and  Cinque  Port  pilots  respectively. 

Schedule  (B.)  contains  form  of  oath  to  be  taken  by  the  master  and 
wardens  of  the  Society  of  Cinque  Port  pilots. 

Schedule  (C.)  contains  form  qf  oath  to  be  taken  by  sub-commissioners 
for  pilotage. 
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An  Act' to  reduce  the  Stamp  Duties  on  Policies  of  Sea  Insurance 
and  on  certain  other  Instruments,  and  to  repeal  the  Duties  on 
certain  Bonds,  and  the  Law  requiring  PubUc  Notaries  in  Ire^ 
land  to  deliver  Accounts  of  Bills  and  liotes  noted  by  them. 

[6th  Jane,  1844.] 

1,  This  section  repeals  the  provisions  of  the  55  Oeo.  3,  c.  184,  the  S  dt  4 
Will.  4,  c.  '23,  and  the  5  d:  Q  Vict.  c.  82,  as  to  the  policies  of  insurance  and 
other  instruments  mentioned  in  the  schedule  to  the  act. 
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2.  Imposes  (he  duties  mentioned  in  the  schedule,  which,  so  far  as  it  relates 
to  contracts  of  insurance,  is  as  follows: 

The  Schedule  to  which  this  act  refers ;  containing  the  duties  imposed 
by  this  act. 

For  and  in  respect  of  every  policy  of  assurance  or  insurance,  or  other 
instrument,  by  whatever  name  the  same  shall  be  called,  whereby  any 
insurance  shall  be  made  upon  any  ship  or  vessel,  or  upon  any  goods, 
merchandize  or  other  property  on  board  of  any  ship  or  vessel,  or  upon 
the  freight  of  any  ship  or  vessel,  or  upon  any  other  interest  in  or 
relating  to  any  ship  or  vessel  which  may  lawfully  be  insured  for  or 
upon  any  voyage  whatever,  the  following  duties,  where  the  whole  sum 
insured  does  not  exceed  one  hundred  pounds,  and  where  the  whole 
sum  insured  shall  exceed  one  hundrea  pounds,  then  for  every  one 
hundred  pounds,  and  also  for  every  fractional  part  of  one  hundred 
pounds,  whereof  the  same  shall  consist ;  (that  is  to  say,) 

£    s»  d. 

Where  the  premium  or  consideration  for  such  insurance  actually 
and  bon&  fide  paid,  given  or  contracted  for  shaU  not  exceed 
the  rate  of  10s,  per  cent,  on  the  sum  insured  .  .  .003 

And  where  the  same  shall  exceed  the  rate  of  lOs.  per  cent.,  and 
shall  not  exceed  the  rate  of  208.  per  cent,  on  the  sum  insured  0    0    6 

And  where  the  same  shall  exceed  the  rate  of  20^.  per  cent.,  and 
shall  not  exceed  the  rate  of  30«.  per  cent,  on  the  sum  insured  0    10 

And  where  the  same  shall  exceed  the  rate  of  30s,  per  cent.,  and 
shall  not  exceed  the  rate  of  40«.  per  cent  on  the  sum  insured  0    2    0 

And  where  the  same  shall  exceed  tne  rate  of  40«.  per  cent.,  and 
shall  not  exceed  the  rate  of  60s.  per  cent  on  the  sum  insured  0    3    0 

And  where  the  same  shall  exceed  the  rate  of  dOs.  per  cent,  on 
the  sum  insured  .  .  .  .  .040 

But  if  the  separate  interests  of  two  or  more  distinct  persons 
shall  be  insured  by  one  policy  or  instrument,  then  the  said 
respective  duties,  as  the  case  may  require,  shall  be  charged 
thereon  in  respect  of  each  and  every  fractional  part  of  lOOZ., 
which  shall  be  thereby  insured  upon  any  separate  and  dis- 
tinct interest  (a).  And  for  and  in  respect  of  every  policy  of 
assurance  or  insurance,  or  other  instrument  whereby  any 
such  insurance  as  aforesaid  shall  be  made  for  any  certain 
term  or  period  of  time,  the  following  rates  or  sums  for  every 
100^,  and  also  for  any  fractional  part  of  100^,  whereof  the 
same  shall  consist ;  (that  is  to  say,) 

Where  any  such  insurance  shall  be  made  for  any  term  or  period 
not  exceeding  six  calendar  months      .  .026 

Exceeding  six  calendar  months    .  .  .  .  .040 

And  for  and  in  respect  of  every  policy  of  assurance  or  insur- 
ance, or  other  instrument,  by  whatever  name  the  same  shall 
be  called,  whereby  any  insurance,  commonly  called  a  mutual 
insurance,  shall  be  made,  or  whereby  divers  persons  shall 
insure  or  agree  to  insure  one  another,  without  any  premium 
or  pecuniary  consideration,  from  any  loss,  damage  or  misfor- 
tune that  may  happen  of  or  to  any  ship  or  vessel,  or  any 
goods,  merchandize  or  other  property  on  board  of  any  ship 
or  vessel,  or  the  freight  of  any  ship  or  vessel,  or  any  other 
interest  in  or  relating  to  any  ship  or  vessel  which  ma^  law- 
fully be  insured  upon  any  voyage  whatever,  and  not  for  any 
penod  of  time. 

For  every  sum  of  1002.,  and  also  for  each  and  eveiy  fractional 
part  of  1002.  tiiereby  insured  to  any  persons   .  .  .0    2    6 

(o)  See  Rapp  v.  Allnuit,  U  East,  601. 
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14  &  15  Vict.  c.  102. 

An  Act  to  amend  the  Acts  relating  to  the  Merchant  Seamen^s  Fund, 
and  to  provide  for  minding  up  the  said  Fund^  and  for  the  better 
Management  thereof  in  the  meantime.         [8th  August,  1851.] 

The  earlier  iectiona  of  this  act  provide  for  the  management  of  the  Mer- 
chant SeamerCs  Fund. 


Shipping  nuiten 

S pointed  under     Marine 


8.  At  each  port  the  shipping  masters  appointed  under  the  Mercantile 
—arine  Act,  1860,  or  such  of  the  said  shipping  masters,  if  more  than  one,  as 
Martn?A^"s  *  ^^  Board  of  Trade  directs,  shall  be  the  receivers  of  such  contributions  to 
14  Vict.  e.  9S,  the  fund  from  masters  and  seamen  as  may  be  payable  under  the  provisions 
Mt  M'NMtTenT  hereinafter  contained  ;  and  in  the  case  of  shipping  masters  appomted  by  a 
local  marine  board  constituted  under  the  said  last-mentioned  act,  such 
board  may,  with  the  sanction  of  the  Board  of  Trade,  and  in  other  cases  the 
Board  of  Trade  may  appoint  any  clerks  or  servants  to  assist  the  shipping 
masters  in  the  discharge  of  their  duties  as  receivers ;  and  the  Board  of 
Trade  may  sanction  sucSi  remuneration  (if  any)  as  it  may  deem  necessary 
for  the  discharge  of  such  duties. 

Sounet  Sections  9  to  19  provide  for  the  collection  of  the  Merchant  Seam&tCs  Fund^ 

Coiuetiom  <^  and  for  the  appointment  of  officers  to  administer  it 


No  compuleorr 
eontribuUoni  in 
fbtiue. 


20.  After  the  passing  of  this  act  no  master  or  seaman  shall  be  compelled 
to  pay  any  duty  or  contribution  to  the  fund  ;  but  any  duties  which  have 
become  due  to  the  fund,  and  have  been  deducted  from  wages  before  the 
passing  of  this  act,  shall  be  paid  to  the  Board  of  Trade,  or  in  such  manner 
as  it  directs ;  and  any  master  or  owner  who  neglects  or  refuses  to  make 
such  payment  shall,  in  addition  to  such  payment,  be  liable  to  a  penalty  of 
twice  the  amount  which  he  so  neglects  or  refuses  to  pay. 

No  one  who  hat  21.  No  master  or  seaman  who  has  not  contributed  to  the  fund  before  the 
?J*  contribmed  passing  of  this  act  shall  be  allowed  to  contribute  thereto,  or  to  establish 
oontribttce.    ^     ^^7  claim  for  a  pension  or  other  relief  for  himself  or  for  his  wife  or  children. 


Thofe  who  haTO 
contributed  to  be 
allowed  to  eoa- 
tlnne. 


Time  of  oom- 
menoement  of 
new  svetem  of 
eontxibutione. 


Rate  and  mode 
of  voluntary  con- 
tribution for  men 
dlMsharged  before 
a  shipping  master 
according  to  IS  ft 
14  Viet,  c  9i, 
a.  96* 


22.  All  masters  and  seamen  who  before  the  passing  of  this  act  have 
contributed  to  the  fund  shall  be  allowed  to  continue  to  contribute  in  manner 
hereinafter  mentioned,  and  shall  in  respect  of  their  contributions  be  entitled 
to  relief  in  the  manner  and  subject  to  the  conditions  hereinafter  mentioned. 

23.  The  Board  of  Trade  shall  fix  the  time  at  which  the  contributions 
to  be  made  after  the  passing  of  this  act  are  to  commence,  and  shall  give 
not  less  than  one  month's  notice  thereof  by  advertising  the  same  in  the 
London  Gazette;  but  such  time  shall  not  be  later  than  the  first  day  of 
January,  one  thousand  eight  hundred  and  fifty-two. 

24.  In  the  case  of  masters  who  discharge  their  crews  before  a  shipping 
master  under  the  provisions  of  the  Mercantile  Marine  Act,  1850,  and  of 
seamen  who  are  so  discharged,  such  voluntary  contributions  shall  be  as 
follows ;  (that  is  to  say,)  every  master  sliall  pay  two  shillings  and  every 
seaman  one  shilling  for  each  calendar  month  of  service,  and  the  same 
respective  sums  for  any  further  number  of  days  of  service  exceeding  twenty, 
and  one-half  of  such  respective  sums  for  any  further  number  of  days  of 
service  exceeding  ten  and  not  exceeding  twenty,  and  one-third  of  such 
respective  sums  for  any  further  number  of  days  not  exceeding  ten  (such 
further  numbers  of  days  to  be  reckoned  as  one  month,  one-half  month,  and 
one-third  of  a  month  respectively) ;  and  such  service  shall  in  the  case  of 
masters  and  seamen  respectively  be  reckoned  from  the  day  of  their  respec- 
tively signing  the  agreement  to  the  day  of  their  discharge  inclusive ;  and 
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such  voluntaiy  contributions  shall  be  paid  to  snch  shipping  master  as  afore- 
said at  the  time  of  the  discharge. 

20.  In  the  case  of  masters  and  seamen  who  do  not  attend  before  a  Rate  and  mode 
shipping  master  for  the  purpose  of  discharge,  such  voluntary  contributions  jJ,jSbu3on  for 
as  aforesaid  shall  be  paia  after  the  rate  and  in  the  manner  following  ;  (that  men  not  die- 
is  to  say,)  sixteen  shillings  shall  be  deemed  to  be  the  yearly  contribution  chMjfcd  before 
for  a  master  and  eight  slullings  the  yearly  contribution  for  a  seaman,  and  !t,Lt£?  ^ 
so  in  proportion  for  any  shorter  period,  and  such  sums  shall  be  deemed  to 
be  payable  quarterly  in  advance  ;  and  each  master  and  seaman  who  wishes 
to  contribute  shall  n*om  time  to  time  attend  before  some  shipping  master 
at  stated  periods  to  be  appointed  for  the  purpose  by  the  Board  of  Trade, 
and  shall  then  pay  to  him  such  proportions  of  his  yearly  contribution  as  he 
may  think  fit,  so  nevertheless  that  each  such  pavment  made  at  one  time  be 
either  two  shillings  or  some  multiple  of  two  shillings. 

26.  In  the  case  of  seamen  who  enter  the  royal  navy  and  who  desire  to  PioTleton  for  the 
continue  their  contributions  to  the  fund,  such  contributions  shall  be  accord-  ^^^^ 
ing  to  the  rate  hereinbefore  fixed  for  the  case  of  seamen  who  are  not  dis-  nary, 
charged  before  a  shipping  master,  and  shall  be  paid  in  such  manner  as  the 
Board  of  Trade  directs. 

Secthru  27,  28,  36,  51  and  5Q  of  this  act  were  repealed  by  \^  All  VicU 
e.  131,  8.  25. 

SecHons  29,  30,  31,  32,  33,  34,  35,  36,  37,  38  and  61,  toere  repealed  by 
the  Merchant  Shipping  Bepeal  Act,  1854.  T?ie  later  sections  of  this  act 
provided  for  the  distribution  and  management  of  the  Merchant  Seamen's 
Fund. 


•••  The  foUcwing  Act,  with  the  exception  qf  teett.  8,  4,  5,  8,  10,  11,  12  and  IS, 
and  so  much  qf  sect,  9  as  relates  to  the  recovery  cf  Pilotage  Rates  hy  Cinque  Port 
pilots  licensed  before  the  Act  cone  into  operation^  has  been  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854 ;  the  repealed  sections  are  therrfore  omitted. 
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An  Act  further  to  amend  the  Lam  relating  to  Pilotage. 

[20th  August,  1853.] 

Whereas  it  is  expedient  that  the  right  of  piloting  ships  outwards  firom  the 
port  of  London,  and  the  risht  of  piloting  ships  inwards  to  the  same  port, 
should  be  vested  in  one  body  of  pilots,  and  that  such  pilots  should  be  sub- 
ject to  uniform  authority  and  control ;  be  it  enacted  oy  the  Queen*s  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : 

1.  Repealed  so  much  of  6  Oeo,  4,  c.  125,  a«  relates  to  Cinque  Port  pilots^        Union  of 
and  of  the  whole  of  9  Geo,  4,  c.  86.  J!utcin^fF^ 

PiloU. 

2.  Enabling  the  Trinity  House  to  license  pilots  for  the  passage  from  — 
Dungeness  inwards  as  well  as  outwards, 

3.  All  Cinque  Port  pilots  duly  licensed  and  authorized  before  this  act  Preeent  cinqne 
comes  into  operation  to  pilot  any  vessels  fi-om  Dungeness  or  the  Downs  up  ^"^jSJfJj^ 
the  rivers  Thames  or  Medway  shall,  notwithstanding  the  repeal  and  enact-  ^?rre^ia 
ment  hereinbefore  contained,  be  au^orized  to  pilot  the  like  vessels  within  either  inwude 

'  '^  or  outwirdi 
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witbin  the  Hmttt    the  same  limits  and  in  tbe  fuune  manner  within  and  in  which  they  might 
annowUMUMd.   ^*^®  lawfully  piloted  the  same  before  the  paasing  of  this  act  according  to 

the  terms  oi  their  existing  licences,  and  shall  also  by  virtue  of  such  exist- 
ing licences  (without  any  licence  from  the  Trinity  House  in  th&t  behalf)  be 
authorized  to  pilot  the  like  vessels  down  the  said  rivers  Thames  and 
Med  way,  or  from  those  rivers  to  the  Downs  or  Dungeness,  or  from  the  west 
end  of  the  Owers  to  the  south  buoy  of  the  Brake,  within  the  limits  within 
which  such  existing  licences  authorize  them  to  act  in  piloting  such  vessels 
from  the  Downs  to  the  said  rivers,  and  up  the  same,  or  from  the  south 
buoy  of  the  Brake  to  the  west  end  of  the  Owers ;  and  it  shall  be  lawful  for 
the  Trinity  House  by  a  supplemental  licence  to  authorize  any  such  Cinque 
Port  pilot  to  pilot  any  vessels  in  any  parts  of  the  rivers  Thames  and 
Medway,  or  in  any  of  tne  seas  or  channels  leading  to  or  from  such  rivers  to 
which  his  existing  licence  may  not  extend,  afler  examination  in  respect  of 
the  further  limits  within  which  he  is  to  be  so  licensed  to  act,  and  upon  the 
payment  of  such  fee,  if  any,  as  the  said  Trinity  House  may,  with  the  consent 
of  the  Board  of  Trade,  appoint  for  the  purpose ;  and  such  supplemental 
licence  shall  be  taken  to  oe  part  of  ana  to  be  held  upon  the  same  con- 
ditions and  subject  to  the  same  regulations  in  all  respects  as  such  existing 
licence. 

4.  The  said  Cinque  Port  pilots  who  have  been  so  licensed  as  aforesaid 
before  this  act  comea  into  operation  shall  be  subject  to  all  the  provisions  of 
the  said  act  of  the  sixth  year  of  ELing  George  the  Fourth,  ch^>ter  one 
hundred  and  twenty-five,  and  of  any  other  act  now  in  force,  which  relate  to 
pilots  licensed  by  the  Trinity  House,  ^except  such  of  them  as  are  contained 
m  the  fourth  section  of  Uie  said  act  or  the  sixth  year  of  King  George  the 
Fourth,)  and  shall  likewise  be  subject  to  the  government  and  regulations  of 
tlie  Trinity  House,  and  to  all  bye- laws,  rules,  orders  or  ordinances  duly 
issued  by  it  for  the  purpose  of  insuring  the  good  conduct  and  constant 
attendance  of  pilots  upon  their  duty,  and  to  such  penalties  as  may  be  duly 
annexed  to  the  breacii  of  the  said  regulations,  bye-laws,  rules,  orders  or 
ordinances,  in  the  same  manner  and  to  the  same  extent  in  and  to  which 
pilots  licensed  by  the  said  Trinity  House  are  subject  thereto. 

Present  Trinity  g^  Allpilots  licensed  before  this  act  comes  into  operation  by  the  said 
pi?oi*sWp8\n^^  Trinity  House  to  pilot  any  vessels  upon  the  rivers  Thames  and  Medway,  or 
wards  within  the  from  London  Bridge  to  the  Downs,  or  from  the  Isle  of  Wight  to  London 
limits  of  their       Bridge,  shall  be  authorized  to  pilot  the  like  vessels  from  or  by  Dungenesa 

up  the  rivers  Thames  and  Medway,  and  from  the  south  buoy  of  the  Brake 
to  the  westward  to  the  end  of  the  Owers,  or  within  such  or  so  much  of  the 
same  limits  as  under  their  present  licences  they  might  act  within  in  pilot- 
ing such  vessels  down  tlie  said  rivers  or  outwards  or  to  the  westward : 
Provided  always,  that  nothing  herein  contained  shall  be  deemed  to  confer 
any  privilege  of  piloting  above  Gravesend  and  Stangate  Creek  respectively 
upon  any  pilots  by  whatever  authority  they  may  be  licensed,  except  witn 
the  concurrence  oi  the  Trinity  House  m  the  case  of  each  pilot. 

6.  Enabling  the  Trinity  House  to  make  regukUiona  for  a  constant  supply 
of  pilots  at  Dungeness, 

7.  Directing  that  vessels  coming  past  Dungeness^  not  having  a  pilot 
already  on  hoard^  should  take  the  first  qualified  pilot  who  offered. 


licences. 


Rates  to  be  de- 
manded for 
duties  hitherto 
performed  bj 
Cinque  Port 
paots. 


8.  Until  any  such  alteration  as  hereinafter  provided  for  be  made,  the 
rates  and  prices  to  be  demanded  and  received  by  all  pilots  performing  the 
duties  hitherto  performed  by  Cinque  Port  pilots  shall  be  such  rates  and 
prices  as  have  immediately  before  this  act  comes  into  operation  been  law> 
fully  demanded  and  received  by  such  last-mentioned  pilots  ;  and  it  shall  be 
lawful  for  the  said  Trinity  House  to  increase,  reduce,  alter  or  modify  all  or 
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any  of  the  said  rates  or  prices,  or  to  substitute  other  rates  or  prices  in  lieu 
tiiereof,  with  the  same  consent,  in  the  same  manner,  and  subject  to  the  same 
conditions  with,  in  and  subject  to  which  the  Trinity  House  is  empowered 
to  increase,  reduce,  alter  and  modify  the  rates  and  prices  to  be  demanded 
and  received  by  pilots  licensed  by  it,  or  to  substitute  other  rates  and  prices 
in  lieu  of  such  last-mentioned  rates  and  prices,  but  so  that  in  no  case  shall 
any  higher  rate  be  imposed  or  demandea  than  might  have  been  imposed  or 
demanded  if  tids  act  had  not  passed. 

9.  All  rates  and  prices  which  may  be  lawfully  demanded  or  received  by  Existing  cinqnb 
the  said  Cinque  Port  pilots  Ucensed  before  this  act  comes  into  operation,  or  h^Ji  m2J  remi? 
by  any  other  pilots  hcensed  by  or  under  the  government  of  the  Trinity  dies  for  the  reco- 
House,  shall  be  recoverable  in  the  same  manner  in  which  rates  and  prices  l^-^^^^*" 
lawfiiUy  demanded  or  received  by  pilots  licensed  by  the  Trinity  House  pu^J    ®"** 
under  ihe  said  act  of  the  sixth  year  of  King  George  the  Fourth  are  by  that 

act  made  recoverable ;  and  all  rates  or  prices  which  may  be  lawfully  Rates  <m  foreign 
demanded  or  received  by  any  pilots  under  the  government  of  the  said  JJJ^^f  ©f  reel  "* 
Trinity  House  for  the  pilotage  of  foreign  vessels,  the  owners,  masters,  procity  tnsties. 
agents  or  consignees,  of  which  claim,  by  virtue  of  any  treaty  of  reciprocity, 
to  be  entitled  to  the  privileges  of  British  vessels,  shall  be  recoverable  from 
the  same  persons,  in  the  same  manner,  and  subject  to  the  same  conditions 
from  whom  and  in  and  subject  to  which  pilotage  rates  on  British  vessels  are 
recoverable  under  the  forty-fourth  and  forty-futh  sections  of  the  said  act. 

10.  All  property  of  every  kind,  whether  real  or  personal,  which  maj^  be-  ijroperty  of  So- 
long  to  or  be  held  dv  the  Court  of  Loadmanage  or  the  said  Societ^r  of  Cmque  p^piiotTto  be 
Port  Pilots,,  or  any  branch  thereof^  or  any  officer  of  the  said  society,  or  any  transferred  to 
other  person  as  trustee  for  the  said  society,  or  any  branch  thereof,  or  which  Trinity  House, 
may  be  legally  applicable  for  the  benefit  of  the  said  society  or  of  the  mem- 
bers thereof,  or  tor  any  purposes  connected  with  pilotage  (including  apiece 

of  land  near  Dover  which  was  by  indentures  of  lease  and  release,  dated 
respectively  the  sixteenth  and  seventeenth  days  of  August,  one  thousand 
seven  hundred  and  twenty-six,  conveyed  to  trustees  therein  named,  upon 
certain  trusts,  for  the  poor  of  the  Trinity  House  of  Dover),  shall,  upon  the 
passing  of  this  act,  belong  to  and  become  vested  in  the'  Trinity  House  of 
beptford  Strond ;  and  the  said  Trinity  House  shall  have  power  to  sell  the 
same  or  any  part  thereof  as  occasion  may  require,  and  to  give  full  discharges 
for  the  purchase  money  of  any  part  thereof  which  may  be  sold ;  and  all  Paymesu  to 
monies  which  if  Uiis  act  had  not  passed  would  have  been  paid  for  any  p^ots  Fund  to  be 
purpose  connected  with  the  relief  or  benefit  of  Cinque  Port  pilots,  theii:  made  hencefortb 
appointees,  widows  or  issue,  either  in  respect  of  surplus  duties  on  foreign  g  **»•  Trinity 
vessels,  or  by  way  of  fees  or  contributions  from  Cinque  Port  pilots  licensed 
before  this  act  comes  into  operation,  and  all  sums  which  would  if  this  act 
had  not  passed  been  payable  by  such  pilots  as  Trinity  money  or  clerks  fees, 
and  all  penalties  or  fines  payable  by  or  in  respect  of  such  pilots,  shall,  save 
as  such  contributions,  Trmity  money  or  clerks  fees  may  oe  varied  or  re- 
mitted under  the  regulations  to  be  made  and  approved  as  hereinafter  men- 
tioned, and  save  also  such  of  the  said  contributions  as  may  cease  by  reason 
of  any  such  purchases  or  commutations  of  claims  as  hereinafter  provided 
for,  be  paid  to  the  Trinity  House,  and  the  said  property  and  monies  shall 
be  earned  to  and  form  part  of  the  pilotage  funds  of  the  Trinity  House. 

11.  The  said  Trinity  House  shall,  out  of  their  said  pilotage  fund,  pay  all  Trinity  House  to 
debts,  if  any,  lawfully  and  properly  incurred  by  the  said  Court  of  Load-  J^ut^he  daii^ 
manage  before  this  act  comes  into  operation,  and  also  such  compensation  of  persons  now  in 
or  superannuation  allowances  (if  any)  as  the  Board  of  Trade  may  in  its  JJjJf gx^Jtli^' 
discretion  allow  to  any  persons  now  in  the  employ  or  service  of  the  Court  cinque  Pact 

of  Loadmanage,  or  of  the  Lord  Warden  of  tiie  Cinque  Ports,  or  of  the  pUots. 
Society  of  Cinque  Port  Pilots,  who  may  be  deprived  of  salaries  or  emolu- 
ments by  reason  of  the  passing  of  this  act,  so  uiat  no  such  compensation  or 
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superannnation  allowance  shall  exceed  the  proportion  of  salary  or  emolu- 
ments which  might  be  granted  under  similar  cu*cumstances  to  a  person  in 
the  public  civil  service  under  the  act  of  the  fourth  and  fifth  years  of  King 
William  the  Fourth,  chapter  twen^-four;  and  may  in  the  next  place, 
subject  to  the  regulations  to  be  maae  and  approved  as  hereinafter  men- 
tioned, either  purchase  out  of  the  said  funds  tne  claims  of  ail  or  any  of  the 
persons  who,  but  for  the  passing  of  this  act,  would  have  been  in  the  receipt 
of  pensions  or  other  relief,  either  out  of  the  said  Cinque  Port  Pilots  Fund,  or 
under  any  bye-laws  of  the  said  society  now  in  force,  or  who  have  already 
paid  widows  dues,  or  have  otherwise  contributed  to  the  relief  of  super- 
annuated Cinque  Port  pilots,  or  of  the  Vidows,  appointees  or  issue  of 
Cinque  Port  pilots,  such  purchases  to  be  made  upon  such  terms  as  may  be 
determined  by  the  said  regulations,  or  may,  subject  as  aforesaid,  contmue 
to  pay  out  of  the  said  funds  pensions  or  other  relief  to  all  or  any  of  the 
persons  who  might  if  this  act  had  not  passed  have  received  the  same  out  of 
the  said  funds,  or  under  any  bye-laws  of  the  said  society  now  in  force,  such 
pensions  or  other  relief  to  oe  of  such  amount  as  may  be  determined  by  the 
said  regulations  to  be  made  and  approved  as  hereinafter  mentioned ;  and 
the  Trinity  House  may,  subject  to  such  regulations,  make  arrangements  for 
enabling  any  person  who,  but  for  the  passing  of  this  act,  would  be  entitled 
to  a  pension  or  other  relief  under  the  byerlaws  of  the  said  Society  of  Cinque 
Port  Pilots  now  in  force,  or  any  Cinque  Port  pilot  licensed  before  this  act 
comes  into  operation,  to  purchase  an  interest  in  the  said  Trinity  House 
Pilots  Fund ;  and  the  terms  of  such  purchase,  including  the  amount  and 
nature  of  such  interest,  and  the  consideration  payable  for  the  same,  shall  be 
determined  by  such  regulations  as  aforesaid  ;  and  every  Cinque  Port  pilot 
who  chooses  to  make  such  purchase  shall  thereafter  pay  to  the  said  Trinity 
House  the   same  contributions,  whether  by  way  of  poundage  or  others- 
wise,  as  are  for  the  time  being  payable  by  pilots  licensed  by  the  Trinity 
House. 

12.  The  said  Trinity  House  shall  also  out  of  their  said  pilotage  funds 
pay  all  such  superannuation  allowances  or  other  relief  to  pilots  licensed  by 
them  before  this  act  comes  into  operation,  or  to  the  widows  and  children  of 
such  pilots,  as  might  have  been  payable  by  the  said  Trinity  House  if  this 
act  had  not  passed  ;  and,  subject  to  the  charges  aforesaid,  the  said  Trinity 
House  Pilots  Fund  shall  be  chargeable  in  the  first  instance  with  such 
expenses  as  the  said  Trinity  House  may  duly  incur  in  the  performance  of 
its  duties  in  respect  of  pilots  and  pilotage,  so  nevertheless  that  no  super- 
annuation allowance  to  any  person  in  the  employ  of  the  said  Trinity  House 
which  is  included  in  such  expenses  shall  exceed  the  proportion  of  his  salary 
which  mi^ht  be  granted  under  similar  circumstances  to  a  person  in  the 
public  civil  service,  under  the  act  of  the  fourth  and  fifth  years  of  King 
William  the  Fourth,  chapter  twenty-four,  or  under  any  other  act  for 
regulating  such  superannuation  allowances  for  the  time  being  in  force  ;  and, 
subject  thereto,  the  said  Trinity  House  Pilots  Fund  shall  be  administered 
by  the  said  Trinity  House  for  the  benefit  of  such  pilots  licensed  by  the 
said  Trinity  House  after  this  act  comes  into  operation  as  are  incapacitated 
for  the  penormance  of  their  duty  by  reason  of  age,  infirmity  or  accident, 
and  of  the  widows  and  children  of  pilots  so  licensed,  or  of  such  incapaci- 
tated pilots  only,  upon  such  conditions  and  under  such  regulations  as  the 
said  Trinity  House,  with  the  consent  of  the  Board  of  Trade,  may  think  fit 
to  adopt  ]  and  if  it  appears  to  the  said  Trinity  House  that  the  contributions 
for  the  time  being  payable  to  the  said  Trinity  House  Pilots  Fund  are  in- 
sufficient to  enable  them  to  grant  allowances  of  proper  and  adequate 
amount,  it  shall  be  lawful  for  the  said  Trinity  House,  with  such  consent 
and  subject  to  such  regulations  as  aforesaid,  fix)m  time  to  time  to  increase 
and  alter  the  amount  of  the  annual  contribution,  or  of  the  poundage  upon 
the  sums  earned  by  pilots,  which  under  the  fourth  section  of  the  said  act  of 
the  sixth  year  of  the  reign  of  King  Qeorge  the  Fourth,  chapter  one  hundred 
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and  twenty-five,  pilots  licensed  by  the  said  Trinity  House  are  required  to 
pay  to  the  said  pilotage  fimd. 

13.  And  whereas  it  is  intended  that  Cinque  Port  pilots  licensed  before  Reeital  ofprin^ 
this  act  comes  into  operation,  their  widows  and  appointees,  shall,  as  a  body,  *'*P!®J'*f®^ 
receive,  under  the  provisions  hereinbefore  contained,  benefits  equal  m  cinque'port*  ** 
amount  to  the  benefits  which  they  might  lawfully  and  properly  have  pilots  ore  to  be 
received  out  of  the  several  funds  and  payments  so  transferred  to  the  Trinity  *^^^^^ 
House  as  aforesaid  if  this  act  had  not  passed :  And  whereas  it  has  been 
estimated  that  the  fimds  and  payments  so  transferred,  including  the  prin- 
cipal as  well  as  the  interest  of  the  said  funds,  would,  if  duly  applied,  be 
Bi:Gfficient  to  cany  the  said  intention  into  effect ;  but  in  consequence  of  the 
numerous  contingencies  involved  it  is  impossible  to  calculate  with  certainty 
the  amount  which  will  be  necessary  for  tnat  purpose,  or  to  determine  witn 
precision  the  manner  in  which  such  amount  shall  be  applied,  and  it  is 
therefore  expedient  that  all  due  claims  of  the  said  Cinque  Port  pilots,  their 
widows,  appointees  and  issue,  should  be  provided  for  by  the  said  Trinity 
House  out  of  their  general  pilotage  funds  as  hereinbefore  provided,  and 
that  the  Board  of  Trade  and  the  Trinity  House  should  be  intrusted  with 
such  powers  as  are  necessary  for  settling  the  said  claims,  and  for  carrying 
into  effect  the  provisions  hereinbefore  contained  in  respect  thereof:  be  it  Trinity  House, 
enacted.  That  for  the  purpose  of  carrying  the  said  intention  and  provisions  SwdoVTriidJ 
into  effect,  the  said  Trinity  House  may,  with  the  approval  of  the  Board  of  may  make  reguia. 
Trade,  firom  time  to  time  make  regulations  for  altering  and  determining  the  ^"iJ?'  'Sii "' 
payments  and  contributions  to  be  made  by  Cinque  Port  pilots  licensed  before     •  ■   ^*      "*•• 
this  act  comes  into  operation,  and  for  settling,  purchasing  and  commuting 
the  claims  of  persons  now  in  receipt  of  relief  firom  the  said  Cinque  Port 
Pilots  Fund,  and  of  the  said  Cinque  Port  pilots  licensed  before  this  act 
comes  into  operation,  their  widows,  appointees  and  issue,  and  for  deter- 
mining the  terms  and  conditions  on  which  such  settlement  is  to  be  made ; 
and  in  fi*aming  such  regulations  due  regard  shall  be  had  to  the  intention 
hereinbefore  expressed ;  and  the  said  Trinity  House  may  also,  with  such 
consent  as  aforesaid,  from  time  to  time  make  regulations  for  the  future 
management  of  the  Trinity  House  Pilots  Fund,  and  also  for  the  manage- 
ment and  maintenance  of  any  pilot  boats  or  cutters  belonging  to  the  said 
Cinque  Port  pilots,  or  to  any  pilots  for  the  time  being  under  the  govern- 
ment of  the  said  Trinity  House,  and  for  the  distribution  of  the  earmngs  (if 
any)  of  such  boats  or  cutters,  and  for  the  succession  to,  purchase  of  or 
transfer  of  any  interests  therein ;  and  all  such  regulations,  after  being  ap- 
proved of  by  the  Board  of  Trade,  shall  be  binding  upon  all  parties. 


17  Vict.  o.  5. 

Jn  Act  to  admit  Foreign  Ships  to  the  Coasting  Trade, 

[2drd  March,  1854.] 

Whereas  by  the  one  hundred  and  fifty-second  section  of  the  Customs  Recital  one  ft  ir 

Consolidation  Act,  1863,  it  is  enacted.  That  no  goods  or  passengers  shfdl  J^*|*'  *j  }J''  ••• 

be  carried  coastwise  firom  one  part  of  the  United  Kingdom  to  another       ^ 

except  in  British  ships  :  And  whereas  by  the  one  hundred  and  ninety-first 

section  of  the  same  act  it  is  enacted.  That  no  goods  or  passengers  shall  be 

imported  into  the  United  Kingdom  from  the  Channel  Islands  or  exported 

from  the  United  Kingdom  to  the  said  islands,  or  carried  ftom  one  of  the  said 

islands  to  another,  or  from  one  part  of  any  of  the  said  islands  to  another  part 

thereof,  except  in  British  ships :  And  whereas  it  is  expedient  to  remove 

the  restrictions  contained  in  the  said  recited  enactments :  be  it  enacted  by 

the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
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the  Lords  Spiritual  and  Temporal,  and  CommoiiB,  in  thia  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  The  enactments  hereinbefore  recited,  that  is  to  say,  the  one  hundred 
and  fifty-second  and  the  one  hundred  and  ninety-first  sections  of  the  said 
Customs  Consolidation  Act,  1853,  shall  be  repealed  from  the  passing  of  this 
act :  Provided,  that  it  shall  be  lawftil  for  her  Mi^esty  to  exercise,  in  respect 
of  foreign  ships  employed  in  the  coasting  trade  as  aforesaid,  and  of  gooda 
carried  coastwise  in  such  ships,  such  or  the  like  powers  as  are  conferred  on 
her  Majesty  by  the  three  hundred  and  twenty-fourth^  three  hundred  and 
twenty-fifth,  and  three  hundred  and  twenty-sixth  sections  of  the  said  Cus- 
toms Consolidation  Act,  1853,  in  respect  of  foreign  ships  employed  in  the 
oversea  trade,  and  of  goods  exported  or  imported  in  such  ships. 


Foreign  shtpt  In  2.  Erery  foreign  ship  which  after  the  passing  of  this  act  is  employed  in 
the  coaiiting  trade  canylng  goods  or  passengers  coastwise  from  one  part  of  the  United  King- 
the  lame  rales  M  <^<^™  ^  another,  or  from  the  islands  of  Guernsey,  Jersey,  Aldemey,  Saric 
Biitifh  shipa.       or  Man,  to  the  United  Kingdom,  or  from  the  United  mngdom  to  any  of 

the  said  islands,  or  from  anv  of  the  said  islands  to  any  other  of  them,  or 
firom  any  part  of  any  one  ot  the  said  islands  to  any  other  part  of  the  same, 
shall  be  subject,  as  to  stores  for  the  use  of  the  crew,  and  in  all  other 
respects,  to  the  same  laws,  rules  and  regulations  to  which  British  ships 
when  so  employed  are  now  subject 

Foreign  ships  8.  No  foreign  ship  which  aft»r  the  passing  of  this  act  is  employed  in  the 

empioyud  to  the  coasting  trade  as  aforesaid,  nor  any  goods  carried  in  any  such  ship,  shall, 
tobe  aubject^to  °  during  the  time  such  sliip  is  so  employed,  be  subject  to  any  higher  or  other 
higher  rates  than  rate  of  dock,  pier,  harbour,  light,  pilotage,  tonnage  or  other  dues,  duties, 
British  ships.        ^j|g^  r9i,te%  OT  other  charges  whatsoever,  or  to  any  other  rules  as  to  the 

employment  of  pilots,  or  any  other  rules  or  restrictions  whatsoever,  than 
British  ships  employed  in  like  manner,  or  goods  carried  in  such  ships,  any 
law,  charter,  special  privilege,  or  grant  to  the  contrary  notwithstanding ; 
nor  shall  any  body  corporate  or  person  having  or  claiming  any  right  or  title 
to  any  such  higher  or  other  rates,  dues,  duties,  tolls  or  other  charges  as 
aforesaid  be  entitled  to  any  compensation  in  respect  thereof  under  any  law 
or  statute  relating  thereto,  or  otherwise  howsoever. 


Foreisn  steam 


>reign 
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4.  And  whereas  it  is  expedient  to  provide  for  the  safety  of  passenger 
pMsenMiBcout-  ®*®*™®"  •  b®  >* enacted,  that  every  foreign  steam  vessel  cariying  passengers 
wise  to  bTsubject  ^^^  ^^^  place  to  another  on  the  coast  of  the  United  Kingdom  of  Great 
to  provisions  of     Britain  and  Ireland  and  the  Channel  Islands  shall  be  subject  to  the  pro- 
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visions  of  the  Steam  Navigation  Act,  1851  (a). 


17  &  18  Vict.  o.  104. 

An  Act  to  amend  and  consolidate  the  Acts  relating  to  Merchant 

Shipping,         [10th  August^  1854.] 

Whereas  it  is  expedient  to  amend  and  consolidate  the  acts  relatins  to 
Merchant  Shipping :  be  it  therefore  enacted  by  the  Queen's  most  exceUent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

PREUMINARY. 

Short  uue  of  act.       1.  This  act  may  be  cited  for  all  purposes  as  "The  Merchant  ^pping 

Act,  1854/* 

(a)  This  section  is  repealed  by  the  M.  S.  Repeal  Act,  1854  (17  &  18  Vict 
c.  120>     See  pott. 
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2.  In  the  constraction  and  for  the  purposes  of  this  act  (if  not  incon-  interoretation  of 
Bistent  with  the  context  or  subject  matter)  the  following  terms  shall  have  gy^**™*  ™ 
the  respective  meanings  hereinafter  assigned  to  them ;  (that  is  to  say,) 

^^  Her  Majesty's  Dominions/*  shall  mean  her  Majesty's  dominions  strictly 
so  called,  and  ail  territories  under  the  government  of  the  East  India 
Company,  and  all  other  territories  (if  Any)  governed  by  any  charter 
or  licence  from  the  Crown  or  Parliament  of  the  United  ELingdom : 

"  The  United  Kingdom  "  shall  mean  Great  Britain  and  Ireland  : 

**  British  Possession"  shall  mean  any  colony,  plantation,  island,  territory 
or  settlement  within  her  Majesty's  dominions,  and  not  within  the 
"  United  Kingdom :" 

**  The  Treasury"  shall  mean  the  Conmiissioners  of  her  Majesty's  Treasuiy : 

^*  The  Admiralty "  shall  mean  the  Lord  High  Admiral  or  the  Conmiis- 
sioners for  executing  his  office  : 

^  The  Board  of  Trade  "  shall  mean  the  Lords  of  the  Committee  of  Privy 
Council  appointed  for  the  consideration  of  matters  relating  to  trade 
and  foreign  plantations : 

^  The  Trinity  House "  shall  mean  the  master,  wardens  and  assistants  of 
the  guild,  fraternity  or  brotherhood  of  the  most  glorious  and  undi- 
vided Trinity  and  of  St.  Clement  in  the  parish  of  Deptford  Strond, 
in  the  county  of  Kent,  commonly  called  the  Corporation  of  the 
Trinity  House  of  Deptford  Strond  : 

^*  The  Port  of  Dublin  Corporation"  shall  mean  the  corporation  for  pre- 
serving and  improving  the  port  of  Dublin : 

"  Consular  Officer"  shall  include  consul-general,  consul  and  vice-consul, 
and  any  person  for  the  time  being  discharging  the  duties  of  consul- 
general,  consul  or  vice-consul : 

**  Receiver"  shall  mean  any  person  appointed  in  pursuance  of  this  act 
receiver  of  wreck : 

"  Pilotage  Authority"  shall  include  all  bodies  and  persons  authorized  to 
appoint  or  license  pilots,  or  to  fix  or  alter  ri^s  of  pilotage,  or  to 
exercise  any  jurisdiction  in  respect  of  pilotage  : 

^^  Pilot"  shall  mean  any  person  not  oelonglng  to  a  ship  who  has  the  con- 
duct thereof: 

^  Qualified  Pilot"  shall  mean  any  person  duly  licensed  by  any  pilotage 
authority  to  conduct  ships  to  which  he  does  not  belong : 

^^  Master"  shall  include  every  person  (except  a  pilot)  having  command 
or  charge  of  any  ship  : 

"  Seaman "  shall  include  every  person  (except  masters,  pilots  and  ap- 
prentices duly  indentured  and  registered),  employed  or  engaged  m 
any  capacity  on  board  any  ship : 

"  Salvor"  shall,  in  the  case  of  salvage  services  rendered  by  the  officers  or 
crew  or  part  of  the  crew  of  any  ship  belonging  to  her  Majesty,  mean 
the  person  in  command  of  such  ship  : 

"  Person"  shall  include  body  corporate : 

"  Ship "  shall  include  every  description  of  vessel  used  in  navigation  not 
propelled  by  oars : 

^  Foreign-going  Ship "  shall  include  every  ship  en^loyed  in  trading  or 
going  between  some  place  or  places  in  the  United  Kingdom,  and 
some  place  or  places  situate  beyond  the  following  limits  ;  that  is  to 
say,  the  coasts  of  the  United  Kingdom,  the  islands  of  Guernsey, 
Jersey,  Sark,  Aldemey  and  Man,  and  the  continent  of  Europe  be- 
tween the  river  Elbe  and  Brest  inclusive  : 

^*  Home-trade  Ship"  shall  include  every  ship  employed  in  trading  or 
soing  within  the  following  limits ;  that  is  to  say,  the  United  King- 
dom, the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and 
the  continent  of  Europe  between  the  river  Elbe  and  Brest  inclusive : 

"  Home- trade  Passenger  Ship"  shall  mean  every  home- trade  ship  em- 
ployed in  carrying  passengers : 

"  Lighthouses"  shJall,  in  addition  to  the  ordinaiy  meaning  of  the  word. 
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include  floating  and  other  lights  exhibited  for  the  guidance  of  ships, 
and  ^*  buoys  and  beacons"  snail  include  all  other  marks  and  signs  of 
the  sea : 
"  Wreck"  shall  include  jetsam,  flotsam,  lagan  and  derelict  found  in  or 
on  the  shores  of  the  sea  or  any  tidal  water. 

CommenoemeBt  8.  This  act  shall  come  into  operation  on  the  first  day  of  May,  one  thou- 
•fact.  ggnd  eight  hundred  and  fifty-five. 

ExempUonofher  4.  This  act  shall  not,  except  as  hereinafter  specially  provided,  apply  to 
Monty's  ihipft.     ghips  belonging  to  her  Majesty. 

Division  of  Mt.         5.  This  act  shall  be  divided  into  eleven  parts  : 

The  first  part  relating  to  the  Board  of  Trade :  its  general  ftmc- 

tions : 
The  second  part  to  British  ships :  their  ownership,  measurement, 

and  registry : 
The  third  part  to  masters  and  seamen  : 
The  fourth  part  to  safety  and  prevention  of  accidents : 
The  fifth  part  to  pilotage  : 
The  sixth  part  to  lighthouses : 
The  seventh  part  to  the  Mercantile  Marine  Fund : 
The  eighth  part  to  wrecks,  casualties  and  salvage : 
The  ninth  part  to  liability  of  shipowners : 
The  tenth  part  to  legal  procedure  : 
The  eleventh  part  to  miscellaneous  matters. 

Part  I. 

THE  BOARD  OF  TRADE  :  ITS  GENERAL  FUNCTIONS. 

Funetitmt  of         6.  The  Board  of  Trade  shall  be  the  department  to  undertake  the  general 

Board  o/Trad§,   guperintendence  of  matters  relating  to  merchant  ships  and  seamen,  and  shall 

Board  of  Tnde  to  be  authorized  to  carry  into  execution  the  provisions  of  this  act,  and  of  all 

be  deMrtment  to   other  acts  relating  to  merchant  ships  and  seamen  in  force  for  the  time  being, 

chant  shippi^^'"   Other  than  such  acts  as  relate  to  the  revenue. 

Certificates  and  7.  All  documents  whatever  purporting  to  be  issued  or  written  by  or 
JjJS^^to'bS**'*  ^^®^  *^®  direction  of  the  Board  of  Trade,  and  purporting  either  to  be 
sealed  or  signed  sealed  with  the  seal  of  such  Board,  or  to  be  signed  oy  one  of  the  secretaries 
to  be^^^^iSSTSi '  ^^  assistant  secretaries  to  such  Board,  shall  be  received  in  evidence,  and 
oTidenoeT  shtAl  be  deemed  to  be  issued  or  written  bv  or  under  the  direction  of  the 

said  Board,  without  further  proof^  unless  the  contrary  be  shown ;  and  all 
documents  purporting  to  be  certificates  issued  by  the  Board  of  Trade  in 
pursuance  of  this  act,  and  to  be  sealed  with  the  seal  of  such  Board,  or  to  be 
signed  by  one  of  the  oflicers  of  the  marine  department  of  such  Board,  shall 
be  received  in  evidence,  and  shall  be  deemed  to  be  such  certificates,  without 
ftirther  proof,  unless  the  contrary  be  showiL 

Board  of  Trade  8.  The  Board  of  Trade  may  from  time  to  time  prepare  and  sanction 
insmtments"*  ^^   forms  of  the  various  books,  instruments  and  papers  required  by  this  act 

other  than  those  required  by  the  second  part  thereof,  and  may  fi-om  time  to 
time  make  such  alterations  therein  as  it  deems  requisite ;  and  shall,  before 
finally  issuing  or  altering  any  such  form,  give  such  public  notice  thereof 
as  it  deems  necessary  in  order  to  prevent  inconvenience  ;  and  shall  cause 
every  such  form  to  be  sealed  with  such  seal  as  aforesaid,  or  marked  with 
some  other  distinguishing  mark,  and  to  be  supplied  at  the  custom  houses 
and  shipping  oflices  of  the  United  Kingdom  free  of  charge,  or  at  such 
moderate  prices  as  it  may  from  time  to  time  fix,  or  may  license  any  person 
to  print  and  sell  the  same  ;  and  every  such  book,  instrument  and  paper  as 
aforesaid  shall  be  made  in  the  form  issued  by  the  Board  of  Trade ;  and 
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sanctioned  by  it  as  the  proper  form  for  the  time  being ;  and  no  such  book, 
instrument  or  paper  as  aforesaid,  unless  made  in  such  form,  shall  be  ad- 
missible in  evidence  in  any  civil  proceeding  on  the  part  of  any  owner  or 
master  of  any  ship  ;  and  every  such  book,  instrument  or  paper,  if  made  in 
a  form  purporting  to  be  a  proper  form,  and  to  be  sealed  or  marked  as  afore- 
said, shall  be  tiuken  to  be  made  in  the  form  hereby  required,  unless  the 
contrary  is  proved. 

9.  All  instruments  used  in  carrying  into  effect  the  second  part  of  this  Cartainfonnsand 
act,  if  not  already  exempted  from  stamp  duty,  and  all  instruments  which  ix'iSnpt  from***  ** 
by  the  third,  fourth,  sixth  or  seventh  parts  of  this  act  are  required  to  be  sump  duty, 
made  in  forms  sanctioned  by  the  Board  of  Trade,  if  made  in  such  forms, 

and  all  instruments  used  by  or  under  the  direction  of  the  Board  of  Trade 
in  carrying  such  parts  of  this  act  into  effect,  shall  be  exempt  from  stamp 
duty. 

10.  Every  person  who  forges,  assists  in  forging,  or  procures  to  be  forged,  penaKlM  for 
such  seal  or  other  distinguishing  mark  as  i^oresaid,  or  who  fraudulently  tonnj  of  seal 
alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  altereo,  SterSon  of°* 
any  form  issued  by  the  Board  of  Tra^e,  with  the  view  of  evading  any  of  fonns,  and  for 
the  provisions  of  this  act  or  any  condition  contained  in  such  form,  shall  for  JJ*  Id*b'B"°d 
each  offence  be  deemed  guilty  of  a  misdemeanor  ;  and  every  person  who,  of  Txade^  *" 
in  any  case  in  which  a  form  sanctioned  by  the  Board  of  Trade  is,  by  the 

third  part  of  this  act  required  to  be  used,  uses  without  reasonable  excuse 
any  form  not  purporting  to  be  so  sanctioned,  or  who  prints,  sells  or  uses 
any  document  purporting  to  be  a  form  so  sanctioned,  knowing  the  same  not 
to  be  so  sanctioned  for  the  time  being  or  not  to  have  been  prepared  and 
issued  by  the  Board  of  Trade,  shall  for  each  such  offence  incur  a  penalty 
not  exceeding  ten  pounds. 

11.  Subject  to  the  provisions  hereinafter  contained,  all  fees  and  payments  AppiieatioB  or 
(other  than  fines)  coming  to  the  hands  of  the  Board  of  Trade  under  the  third  "^J'f?  «"*  J"f? 
and  fourth  parts  of  this  act,  shall  be  carried  to  the  account  of  the  Mercantile  $>nde.    ^'*' 
Marine  Fund  hereinafter  mentioned,  and  shall  be  dealt  with  as  herein  pre- 
scribed in  that  behalf;  and  all  fines  coming  to  the  hands  of  the  Board  of 

Trade  under  this  act  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer 
in  such  manner  as  the  Treasury  may  direct,  ana  shall  be  carried  to  and  form 
part  of  the  Consolidated  Fund  of  the  United  Eangdom. 

12.  AH  consular  ofiicers,  and  all  officers  of  customs  abroad,  and  all  local  RetuniB  to  Board 
marine  boards  and  shipping  masters,  shall  make  and  send  to  the  Board  of  of  ^^^•^    « 
Trade  such  returns  or  reports  on  any  matter  relating  to  British  merchant 

shipping  or  seamen  as  such  Board  requires ;  and  all  shipping  masters  shall, 
whenever  required  by  the  Board  of  Trade,  produce  to  such  Board  or  to  its 
officers  all  official  lo^-books  and  other  documents  which,  in  pursuance  of 
this  act,  are  delivered  to  them. 

13.  Every  officer  of  the  Board  of  Trade,  and  everv  commissioned  officer  onicen  of  B<wd 
of  any  of  her  Majesty's  ships  on  full  pay,  and  every  British  consular  officer,  Jflj2«*ii^iI3L 
and  the  registrar-general  of  seamen  and  his  assistant,  and  every  chief  officer  tho  re^ttrar- 
of  customs  in  any  place  in  her  Majesty's  dominions,  and  every  shipping  **"*'£i*' •**"^ 
master,  may,  in  cases  where  he  has  reason  to  suspect  that  the  provisions  of  ^toms  an? 
this  act  or  the  laws  for  the  time  being  relating  to  merchant  seamen  and  to  shipping  ma«t«», 
navigation  are  not  complied  with,  exercise  the  following  powers  ;  (that  is  J^JjJfJJJj**" 
to  say,)  miuter  crews. 

He  may  require  the  owner,  master  or  any  of  the  crew  of  any  British 
ship  to  produce  any  official  log-books  or  other  documents  relating  to 
sucn  crew  or  any  member  thereof  in  their  respective  possession  or 
control : 

He  may  require  any  such  master  to  produce  a  list  of  all  persons  on  board 
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hiB  ship,  and  take  copies  of  euch  official  log-books,  or  documents,  or  of 
any  part  thereof : 
He  may  muster  the  crew  of  any  snch  ship  : 

He  may  summon  the  master  to  appear  and  give  any  explanation  con- 
cerning such  ship  or  her  crew  or  tiie  said  official  log-bookB  or  docu- 
ments : 
And  if^  upon  requisition  duly  made  by  any  person  so  authorized  in  that 
behalf  as  aforesaid,  any  person  reiuses  or  ne elects  to  produce  any  such 
official  log-book  or  document  as  he  is  hereinbefore  required  to  produce, 
or  to  allow  the  same  to  be  inspected  or  copied  as  aforesaid,  or  impedes 
any  such  muster  of  a  crew  as  aforesud,  or  refuses  or  neglects  to  give  any 
explanation  which  he  is  hereinbefore  required  to  give,  or  knowingly  mis- 
leads or  deceives  any  person  hereinbefore  authorized  to  demand  any  such 
explanation^  he  shall  for  each  snch  offence  incur  a  penalty  not  exceeding 
twenty  pounds. 

14.  The  Board  of  Trade  maj  from  time  to  time,  wheneyer  it  seems  ex- 
pedient to  them  so  to  do,  appomt  any  person,  as  an  inspector,  to  report  to 
them  upon  the  following  matters  ;  (tnat  is  to  say,) 

(1.)  Upon  the  nature  and  causes  of  any  accident  or  damage  which  any 

ship  has  sustained  or  caused,  or  is  alleged  to  haye  sustained  or 

caused  : 
(2.)  Whether  the  proyisions  of  this  act,  or  any  regulations  made  under 

or  by  virtue  of  this  act,  have  been  complied  with  : 
(3.)  Whether  the  hull  and  machinery  of  any  steam  ship  are  sufficient  and 

in  good  condition. 

16.  Every  such  inspect<M-  as  aforesaid  shall  have  the  following  powers ; 
(that  is  to  say,) 
(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or  any  part 
thereof,  or  any  of  the  machinery,  boats,  equipments  or  articles  on 
board  thereof  to  which  the  provisions  of  this  act  apply,  not  un- 
necessarily  detaining  or  delaying  her  from  procee^g  on  any 
voyage : 
(2.)  He  may  enter  and  inspect  any  premises  the  entry  cm*  inspection  of 
which  appears  to  him  to  be  requisite  for  the  purpose  of  the  report 
which  he  is  directed  to  make  : 
(3.)  He  may,  by  summons  under  his  hand,  require  the  attendance  of  all 
such  persons  as  he  thinks  fit  to  call  before  him  and  examine  for  such 
purpose,  and  may  require  answers  or  returns  to  any  inquiries  he 
thinks  fit  to  make : 
(4.)  He  may  require  and  enforce  the  production  of  all  books,  papers  or 

documents  which  he  considers  important  for  snch  piupose : 
(5.)  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or  adminis- 
tering an  oath,  require  every  person  examined  by  him  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  statements  made  by  him 
in  his  examination : 
And  every  witness  so  summoned  as  aforesaid  shall  be  allowed  such  expenses 
as  would  be  allowed  to  any  witness  attending  on  subpoena  to  give  evidence 
before  any  Court  of  Record,  or  if  in  Scotland,  to  any  witness  attending  on 
citation  the  Covat  of  Justiciary ;  and  in  case  of  any  dispute  as  to  the 
amount  of  such  expenses  the  same  shall  be  referred  by  the  inspector  to  one 
of  the  masters  of  her  Majesty's  Court  of  Queen's  Bench  in  England  or 
Ireland,  or  to  the  Queen's  and  Lord  Treasurer's  Remembrancer  in  Scotland, 
who,  on  a  request  made  to  him  for  that  purpose  under  the  hand  of  the  said 
inspector,  shall  ascertain  and  certify  the  proper  amount  of  such  expenses ; 
and  every  person  who  refuses  to  attend  as  a  witness  before  any  such  in- 
spector, after  having  been  required  so  to  do  in  the  manner  hereby  directed 
and  after  having  had  a  tender  made  to  him  of  the  expenses  (if  any)  to 
which  he  is  entitled  as  aforesaid,  or  who  refuses  or  neglects  to  make  any 
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answer,  or  to  give  any  retnm,  or  to  produce  any  document  in  his  possession, 
or  to  make  or  sabscnbe  any  declarations  which  any  such  inspector  is  hereby 
empowered  to  require,  shall  for  each  such  offence  incur  a  penalty  not  ex- 
ceeding ten  pounds. 

16.  Every  person  who  wilfully  impedes  any  such  inspector  appointed  by  Penalty  for  ob- 
the  Board  of  Trade  as  aforesaid  in  the  execution  of  his  duty,  whether  on  JSiVn^the^xwu- 
board  any  ship  or  elsewhere,  shall  incur  a  penalty  not  exceeding  ten  pounds,  tion  of  their  duty. 
and  may  be  seized  and  detained  by  such  inspector  or  other  person,  or  by 

any  person  or  persons  whom  he  may  call  to  his  assistance,  until  such 
ofiender  can  be  conveniently  taken  before  some  justice  of  the  peace  or  other 
officer  having  proper  jurisdiction. 

Part  II. 

BBITISH  SHIPS  :    THEIR  OWNERSHIP,  MEASUREMENT  AND  REGISTRY. 

AppUcfxtion,  AppUeaiiom, 

17.  The  second  part  of  this  act  shall  apply  .to  the  whole  of  her  Majesty^s  AppUci^  of 
dominions.  Part  II.  of  act. 

DeieripUon 

Description  and  OumerMp  of  British  Ships.  and  omunhip  of 

18.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  belongs  — 
wholly  to  owners  of  the  following  description ;  (that  is  to  say.)                      '^fl!?^*!*""  f"^ 

(1.)  Natural-bom  British  subjects :  British  lUpi. 

Provided  that  no  natural-bom  subject  who  has  taken  the  oath  of 
allegiance  to  any  foreign  sovereign  or  state  shall  be  entitled  to  be 
such  owner  as  foresaid,  unless  he  has  subsequently  to  taking  such 
last-mentioned  oath  taken  the  oath  of  allegiance  to  her  Majesty, 
and  is  and  continues  to  be  during  the  whole  period  of  his  so  being 
an  owner  resident  in  some  place  within  her  Miyesty's  dominions, 
or  if  not  so  resident,  member  of  a  British  factory,  or  partner  in  a 
house  actually  carrpng  on  business  in  the  United  Kingdom  or  in 
some  other  place  within  her  MajestVs  dominions : 
(2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalized  by  or 
pursuant  to  any  act  of  the  imperial  legislature,  or  by  or  pursuant  to 
any  act  or  ordinance  of  the  proper  legislative  authority  in  any 
Bntish  possession : 

Provided  that  such  persons  are  and  continue  to  be  during  the  whole 
period  of  their  so  being  owners  resident  in  some  place  within  her 
Majesty's  dominions,  or  if  not  so  resident,  members  of  a  British 
factory,  or  partners  in  a  house  actually  carrying  on  business 
in  the  United  Kingdom  or  in  some  other  place  within  her 
Majesty's  dominions,  and  have  taken  the  oath  or  idlegiance  to  her 
Majesty  subsequently  to  the  period  of  their  being  so  made  denizens 
or  naturalized : 
(3.)  Bodies  corporate  established  under,  subject  to  the  laws  of  and  hav- 
ing their  principal  place  of  business  in  the  United  Kingdom  or  some 
Bntish  possession. 

^  19.  Eveiy  British  ship  must  be  registered  in  manner  hereinafter  men-  British  thipt  with 

tioned,  except,  certain  exceptlont 

(1.^  Ships  duly  registered  before  this  act  comes  into  oneration :  SJSi.^  "***^ 

(2.)  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in  naviga- 
tion on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the  rivers 
or  coasts  of  some  British  possession  within  which  the  managing 
owners  of  such  ships  are  resident : 
(3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or 
fixed  deck,  and  employed  solely  in  fishing  or  trading  coastwise  on 
the  shores  of  Newfoundland  or  parts  adjacent  thereto,  or  in  tiie  gulf 
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of  St.  Lawrence,  or  on  such  portion  of  the  coasts  of  Canada,  Nova 
Scotia  or  New  Brunswick  as  lie  bordering  on  such  gulf: 
And  no  ship  hereby  required  to  be  renstered  shall,  unless  registered,  be 
recognized  as  a  British  ship  ;  and  no  officer  of  customs  shall  grant  a  clear- 
ance or  transire  to  any  ship  hereby  required  to  be  registered  for  the  purpose 
of  enabling  her  to  proceed  to  sea  as  a  British  ship,  unless  the  master  of 
such  ship,  upon  being  required  so  to  do,  produces  to  him  such  certificate  of 
registry  as  is  hereinailer  mentioned ;  ana  if  such  ship  attempts  to  proceed 
to  sea  as  a  British  ship  without  a  clearance  or  transire,  such  officer  may 
detain  such  ship  until  such  certificate  is  produced  to  him. 

Meagurement  of  Tonnage, 

20.  Throughout  the  following  rules  the  tonnage  deck  shall  be  taken  to 
be  the  upper  deck  in  ships  which  have  less  than  three  decks,  and  to  be  the 
second  deck  from  below  m  all  other  ships  ;  and  in  carrying  such  rules  into 
effect  all  measurements  shall  be  taken  in  feet  and  fractions  of  feet,  and  all 
fractions  of  feet  shall  be  expressed  in  decimals. 

21.  The  tonnage  of  every  ship  to  be  registered,  with  the  exceptions 
mentioned  in  the  next  section,  shall,  previously  to  her  being  registered,  be 
ascertained  by  the  following  rule,  nereinafter  called  Rule  I. ;  and  the 
tonnage  of  every  ship  to  which  such  rule  can  be  applied,  whether  she  is 
about  to  be  registered  or  not,  shall  be  ascertained  by  the  same  rule  : 

(1.)  Measure  the  length  of  the  ship  in  a  straight  line  along  the  upper 
side  of  the  tonnage  deck  from  the  inside  of  the  inner  plank  (average 
thickness)  at  the  side  of  the  stem  to  the  inside  of  the  midship  stem 
timber  or  plank  there,  as  the  case  may  be  (average  thicknessV  de- 
ducting from  this  length  what  is  due  to  the  rake  of  the  bow  m  the 
thickness  of  the  deck,  and  what  is  due  to  the  rake  of  the  stem  timber 
in  the  thickness  of  the  deck,  and  also  what  is  due  to  the  rake  of  the 
stem  timber  in  one-third  of  the  round  of  the  beam ;  divide  the 
length  so  taken  into  the  number  of  equal  parts  required  by  the  fol- 
lowing table,  according  to  the  class  in  such  table  to  which  the  ship 
belongs  : 

Table, 

Class  1.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment 50  feet  long  or  under,  into  4  equal  parts  : 

2.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment above  50  feet  long  and  not  exceeding  120,  into  6  equal  parts : 

3.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment above  120  feet  long  and  not  exceeding  180,into  8  equal  parts : 

4.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  mea- 
surement above  180  feet  long  and  not  exceeding  225,  into  10  equal 
parts: 

5.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  mea- 
surement above  225  feet  long,  into  12  equal  parts. 

Tnuitvene  areas.  (2.)  Then,  the  hold  being  first  sufficiently  cleared  to  admit  of  the  re- 
quired depths  and  breadths  being  properly  taken,  find  the  transverse 
area  of  such  ship  at  each  point  of  division  of  the  length  as  follows : — 
measure  the  depth  at  each  point  of  division,  from  a  point  at  a  distance 
of  one  third  of  the  round  of  the  beam  below  such  deck,  or,  in  case 
of  a  break,  below  a  line  stretched  in  continuation  thereof  to  the 
upper  side  of  the  floor  timber  at  the  inside  of  the  limber  strake, 
after  deducting  the  average  thickness  of  the  ceiling  which  is  between 
the  bilge  planks  and  limber  strake  ;  then,  if  the  depth  at  the  midship 
division  of  the  length  do  not  exceed  sixteen  feet,  divide  each  depth 
into  four  equal  parts ;  then  measure  the  inside  horizontal  breadth  at 
each  of  the  three  points  of  division,  and  also  at  the  upper  and  lower 
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points  of  the  depth,  extending  each  measurement  to  the  average 
thickness  of  that  part  of  the  ceiling  which  is  between  the  points  of 
measurement ;  number  these  breadths  from  above  (i.  e.  numbering 
the  upper  breadth  one,  and  so  on  down  to  the  lowest  breadth)  ; 
multiply  the  second  and  fourth  bv  four,  and  the  third  by  two  ;  add 
these  products  together,  and  to  the  sum  add  the  first  breadth  and 
the  fifth  ;  multiply  the  quantity  thus  obtained  by  one  third  of  the 
common  interval  between  the  breadths,  and  the  product  shall  be 
deemed  the  transverse  area ;  but  if  the  midship  depth  exceed  sixteen 
feet,  divide  each  depth  into  six  equal  parts  instead  of  four,  and 
measure  as  before  directed  the  horizontal  breadths  at  the  five  points 
of  division,  and  also  at  the  upper  and  lower  points  of  the  depth ; 
number  then  from  above  as  before  ;  multiply  the  second,  fourth  and 
sixth  by  four,  and  the  third  and  fifth  by  two  ;  add  these  products 
together,  and  to  the  sum  add  the  first  breadth,  and  the  seventh ; 
multiplv  the  quantity  thus  obtained  by  one  third  of  the  common 
interval  between  the  breadths,  and  the  product  shall  be  deemed  the 
transverse  area. 

(3.)  Having  thus  ascertained  the  transverse  area  at  each  point  of  division  CompateUon 
of  the  length  of  the  ship  as  required  by  the  above  table,  proceed  to  ***"*  ■"••■• 
ascertain  the  register  tonnage  of  the  ship  in  the  following  manner : — 
Number  the  areas  successively  1,  2,  3,  &c..  No.  1  being  at  the  ex- 
treme limit  of  the  length  at  the  bow,  and  the  last  No.  at  the  extreme 
limit  of  the  length  at  the  stem  ;  then,  whether  the  length  be  divided 
according  to  the  table  into  four  or  twelve  parts  as  in  classes  1  and  5, 
or  any  intermediate  number  as  in  classes  2,  3  and  4,  multiply  the 
second  and  every  even  numbered  area  by  four,  and  the  third  and 
every  odd  numbered  area  (except  the  first  and  last)  by  two ;  add 
these  products  together,  and  to  tne  sum  add  the  first  and  last  if  they 
yield  anything  ;  multiply  the  quantity  thus  obtained  by  one  third  of 
the  common  interval  between  the  areas,  and  the  product  will  be  the 
cubical  contents  of  the  space  under  the  tonnage  deck  ;  divide  this 
product  by  one  hundred,  and  the  quotient  being  the  tonnage  under 
the  tonnage  deck  shall  be  deemed  to  be  the  register  tonnage  of  the 
ship,  subject  to  the  additions  and  deductions  hereinafter  mentioned. 

(4.)  If  there  oe  a  break,  a  poop,  or  any  other  permanent  closed-in  space  Poop  md  aay 
on  the  upper  deck,  available  for  cargo  or  stores,  or  for  the  berthing  °'^®'  clo»od.ln 
or  accommodation  of  passengers  or  crew,  the  tonnage  of  such  space  'P***' 
shall  be  ascertained  as  follows  : — Measure  the  internal  mean  length 
of  such  space  in  feet,  and  divide  it  into  two  equal  parts  ;  measure  at 
the  middle  of  its  height  three  inside  breadths,  namely,  one  at  each 
end  and  the  other  at  the  middle  of  the  length  ;  then  to  the  sum  of 
the  end  breadths  add  four  times  the  middle  breadth,  and  midtiplv  the 
whole  sum  by  one  third  of  the  common  interval  between  the  breadths ; 
the  product  will  give  the  mean  horizontal  area  of  such  space  ;  then 
measure  the  mean  height,  and  multiply  by  it  the  mean  horizontal 
area  ;  divide  the  product  by  one  hundred,  and  the  quotient  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall  be  added  to  the 
tonnage  under  the  tonnage  deck,  ascertained  as  aforesaid,  subject  to 
the  following  provisoes ;  first,  that  nothing  shall  be  added  for  a 
closed-in  space  solely  appropriated  to  the  berthing  of  the  crew, 
unless  such  space  exceeds  one-twentieth  of  the  remaining  tonnage 
of  the  ship,  and  in  case  of  such  excess  the  excess  only  shall  be 
added  ;  and,  secondly,  that  nothing  shall  be  added  in  respect  of  any 
building  erected  for  the  shelter  of  deck  passengers,  and  approved  by 
the  Board  of  Trade. 

(5.)  If  the  ship  has  a  third  deck,  commonly  called  a  spar  deck,  the  ton-  in  ease  or  two  or 
nage  of  the  space  between  it  and  the  tonnage  deck  shall  be  ascer-  ™o>«  decks, 
tained  as  follows  :— Measure  in  feet  the  inside  length  of  the  space  at 
the  middle  of  its  height  from  the  plank  at  the  side  of  the  stem  to  the 
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lining  en  the  timbers  at  the  stem,  and  divide  the  length  into  the  same 
number  of  equal  parts  into  which  the  length  of  the  tonna^^e  deck  is 
divided  as  above  directed ;  measure  (also  at  the  middle  of  its  height) 
the  inside  breadth  of  the  space  at  each  of  the  points  of  division,  also 
the  breadth  of  the  stem  and  the  breadth  at  the  stem  ;  number  them 
Buccessivelv  1,  2,  3,  &c.,  commencing  at  the  stem;  multiply  the 
second  and  all  the  other  even  numbered  breadths  by  four,  and  the 
third  and  all  the  other  odd  numbered  breadths  (except  the  first  and 
last)  bv  two ;  to  the  sum  of  tliese  products  ada  the  first  and  last 
breadths ;  multiplv  the  whole  sum  by  one  third  of  the  common 
interval  between  the  breadths,  and  the  result  will  give  in  superficial 
feet  the  mean  horizontal  area  of  such  space ;  measure  the  mean 
height  of  such  space,  and  multiplv  by  it  the  mean  horizontal  areai 
and  the  product  will  be  the  cubical  contents  of  the  space ;  divide  this 
product  Dy  one  hundred,  and  the  quotient  shall  be  deemed  to  be 
the  tonnage  of  such  space,  and  shall  be  added  to  the  other  tonnage 
of  the  ship  ascertained  as  aforesaid ;  and  if  the  ship  has  more  than 
three  decks,  the  tonnage  of  each  space  between  decks  above  the 
tonnage  deck  shall  be  severally  ascertained  in  manner  above  de- 
scribed, and  shall  be  added  to  the  tonnage  of  the  ship  ascertained  as 
aforesaid. 

22.  Bhips  which,  requiring  to  be  measured  for  anj  purpose  other  than 
registry,  have  cargo  on  board,  and  ships  which,  requiring  to  be  measured 
for  the  purpose  of  registry^  cannot  be  measured  by  the  rule  above  given, 
shall  be  measured  by  the  following  rule,  hereinafter  called  Rule  II. : 

(1.)  Measure  the  length  on  the  upper  deck  firom  the  outside  of  the  outer 
plank  at  the  stem  to  the  aftsiae  of  the  stem  post,  deducting  there- 
fi-om  the  distance  between  the  aftside  of  the  stem  post  and  the 
rabbet  of  the  stem  post  at  the  point  where  the  counter  plank  crosses 
it ;  measure  also  the  greatest  breadth  of  the  ship  to  tne  outside  of 
the  outer  planking  or  wales,  and  then,  having  first  marked  on  the 
outside  of  the  ship  on  both  sides  thereof  the  height  of  the  upper 
deck  at  the  ship's  sides,  girt  the  ship  at  the  greatest  breadth  in  a 
direction  perpendicular  to  the  keel  firom  the  height  so  marked  on  the 
outside  of  the  ship  on  the  one  side  to  the  hei^t  so  marked  on  the 
other  side  by  passing  a  chain  under  the  keel ;  to  half  the  girth  thus 
taken  add  hidf  the  main  breadth ;  square  the  sum ;  mmtiplv  the 
result  by  the  length  of  the  ship  taken  as  aforesaid  ;  then  multiply 
this  product  by  the  factor  *(X)18  (eighteen  ten-thousandths)  in  the 
case  of  ships  built  of  wood,  and  '0021  (twenty-one  ten-thousandths) 
in  the  case  of  ships  built  of  iron,  and  the  product  shall  be  deemed 
the  register  tonnage  of  the  ship,  subject  to  the  additions  and  deduc- 
tions hereinafter  mentioned. 

(2.)  If  there  be  a  break,  a  poop,  or  other  dosed-in  space  on  the  upper 
deck,  the  tonnage  of  such  space  shall  be  ascertained  by  multiplyme 
together  the  mean  length,  breadth  and  depth  of  such  space,  and 
dividing  the  product  by  lOK),  and  the  quotient  so  obtained  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shidl,  subject  to  the 
deduction  for  a  closed-in  space  appropriated  to  the  crew  as  mentioned 
in  Rule  I.,  be  added  to  the  tonnage  of  the  ship  ascertained  as  afore- 
said. 

23.  In  every  ship  propelled  by  steam  or  other  power  requiring  engine 
room,  an  allowance  shall  be  made  for  the  space  occupied  by  the  propemng 
power,  and  the  amount  so  allowed  shall  be  deducted  firom  the  gross  tonnage 
of  the  ship  ascertained  as  aforesaid,  and  the  remainder  shall  be  deemed  to 
be  the  register  tonnage  of  such  ship ;  and  such  deduction  shall  be  estimated 
as  follows ;  (that  is  to  say,) 
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(a.)  As  regirds  ihips  propelled  by  paddle  wheels  in  which  the  tonnage  To  be  rateable  in 
of  ^  space  solely  occupied  by  and  necessary  for  the  proper  working  of  2J]^||[jJJ|^ 
the  boilers  and  machinery  is  above  twenty  per  cent,  and  under  thirty  per 
cent,  of  the  gross  tonnage  of  the  ship,  such  deduction  shall  be  thirty-seven 
one-hundredths  of  such  gross  tonnage ;  and  in  ships  propelled  by  screws 
in  which  the  tonnage  of  such  space  is  above  thirteen  per  cent,  and  under 
twenty  per  cent,  of  such  gross  tonnage,  such  deduction  shall  be  thirty- 
two  one-hundredths  of  such  gross  tonnage : 

(&.)  As  regards  all  other  ships,  the  deduction  shall,  if  the  Commis-  May  be  measured 
sioners  of  Customs  and  the  owner  both  agree  thereto,  be  estimated  in  the  J[*I2!uM^;?i«rge 
same  manner ;  but  either  they  or  he  may  in  their  or  his  discretion  re-  or  nnaii. 
quire  the  space  to  be  measured  and  the  deduction  estimated  accord- 
ingly ;  and  whenever  such  measurement  is  so  required  the  deduction 
shall  consist  of  the  tonnage  of  the  space  actually  occupied  by  or  required 
to  be  inclosed  for  the  proper  working  of  the  boilers  and  machinery,  with 
the  addition  in  the  case  of  ships  propelled  by  paddle  wheels  of  one  half, 
and  in  the  case  of  ships  propelled  by  screws  of  three  fourths  of  the  ton- 
nage of  such  space  ;  and  the  measurement  and  use  of  such  space  shall  be 
governed  by  the  following  rules  ;  ^that  is  to  say,) 

(1.)  Measure  the  mean  depth  of  toe  space  from  its  crown  to  the  ceiling  Modeof  maasaTO- 
at  the  Hmber  strake,  measure  also  three,  or,  if  necessary,  more  than  ^^^ 
three  breadths  of  the  space  at  the  middle  of  its  depth,  taldng  one  of 
such  measurements  at  each  end,  and  another  at  the  middle  of  the 
length ;  take  the  mean  of  such  breadths ;  measure  also  the  mean 
length  of  the  space  between  the  foremost  and  aftermost  bulkheads 
or  Imiits  of  its  length,  excluding  such  parts,  if  any,  as  are  not  actually 
occupied  by  or  required  for  the  proper  working  of  the  machinery  ; 
multiply  together  these  three  dimensions  of  length,  breadth  and 
depth,  and  the  product  will  be  the  cubical  contents  of  the  space 
below  the  crown ;  then  find  the  cubical  contents  of  the  space  or 
spaces,  if  any,  above  the  crown  aforesaid,  which  are  framed  in  for 
the  machinery  or  for  the  admission  of  light  and  air,  by  multiplying 
together  the  length,  depth  and  breadth  wereof ;  add  such  contente 
to  the  cubical  contents  of  the  space  below  the  crown ;  divide  the 
sum  by  100 ;  and  the  result  shall  be  deemed  to  be  the  tonnage  of  the 
said  space : 
(2.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  the  incaae  ofsepa- 
engines  and  boilers  are  fitted  in  separate  compartments,  the  contents  "^^2!"^*'*' 
of  each  shall  be  measured  severally  in  like  manner,  according  to  the 
above  rules,  and  the  sum  of  their  several  results  shall  be  deemed  to 
be  the  tonnage  of  the  said  space : 
(3.)  In  the  case  of  screw  steamers  in  which  the  space  aforesaid  is  to  be  ^bafi  trankof 
measured,  the  contents  of  the  shaft  trunk  shall  be  added  to  and  """^  »toanier. 
deemed  to  form  part  of  such  space,  and  shall  be  ascertained  by 
multiplying  together  the  mean  length,  breadth  and  depth  of  the 
trunk,  and  dividing  the  product  by  100 : 
(4.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  any  Alteration  of  en- 
alteration  be  made  in  the  length  or  capacity  of  such  space,  or  if  any  *^*  ^^^^"^ 
cabins  be  fitted  in  such  space,  such  ship  sliaU  be  deemed  to  be  a  ship 
not  registered  until  remeasurement : 
(5.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  any  Penalty  for  earry- 
goods  or  stores  are  stowed  or  carried  in  such  space,  the  master  and  JSLS*****  ^  ""^ 
owner  shall  each  be  liable  to  a  penalty  not  exceeding  one  hundred 

24.  In  ascertaining  the  tonnage  of  open  ships  the  upper  edge  of  the  open  tMp§  bow 

2 per  strake  is  to  form  the  boundary  line  of  measurement,  and  the  depths  "•■•'"***• 
all  be  taken  from  an  sthwartship  Ime,  extended  from  upper  edge  to  upper 
edge  of  the  said  strake  at  each  division  of  the  length. 
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20.  In  every  registered  British  ship  the  number  denoting  the  register 
tonnage,  ascertained  as  hereinbefore  oirected,  and  the  number  of  her  cer- 
tificate of  registry,  shall  be  deeply  carved  or  otherwise  permanently  marked 
on  her  main  beam,  and  shall  be  so  continued ;  and  if  it  at  any  time  cease 
to  be  so  continued  such  ship  shall  no  longer  be  recognized  as  a  British 
ship. 

26.  Whenever  the  tonnage  of  any  ship  has  been  ascertained  and  regis- 
tered in  accordance  with  the  provisions  of  this,  act,  the  same  shall  thence- 
forth be  deemed  to  be  the  tonnage  of  such  ship,  and  be  repeated  in  eveiy 
subsequent  registry  thereof,  unless  any  alteration  is  made  in  the  form  or 
capacity  of  such  ship,  or  unless  it  is  discovered  that  the  tonnage  of  such 
ship  has  been  erroneously  computed  ;  and  in  either  of  such  cases  such  ship 
shall  be  remeasured,  and  her  tonnage  determined  and  registered  according 
to  the  rules  hereinbefore  contained  m  that  behalfl 

iteraeMuraBMiit  27.  The  rules  for  the  measurement  of  tonnage  herein  contained  shall 
KfrUtered  mnr^  not  make  it  necessary  to  alter  the  present  registered  tonna^  of  any  British 
be  uiMie,  but  not  ship  re^stered  before  this  act  comes  into  operation  ;  but  if  the  owner  of 
to  be  eemimiMqr.  any  such  ship  desires  to  have  the  same  remeasured  according  to  such  rules, 

he  may  apply  to  the  Commissioners  of  Customs  for  the  purpose,  and  such 
commissioners  shall  thereupon,  and  on  payment  of  such  reasonable  charge 
for  the  expenses  of  remeasurement,  npt  exceeding  the  sum  of  seven  shillings 
and  sixpence  for  each  transverse  section,  as  they  may  authorize,  direct  such 
remeasurement  to  be  made,  and  such  ship  shall  thereupon  be  remeasured 
according  to  such  rules  as  aforesaid,  or  according  to  such  of  them  as  may 
be  applicable  ;  and  the  number  denoting  the  register  tonnage  shall  be 
idterea  accordingly. 
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28.  If  it  appears  to  the  Commissioners  of  Customs  that  in  any  steam 
ship  measured  before  this  act  comes  into  operation  store  rooms  or  coal 
bunkers  have  been  introduced  into  or  thrown  across  the  en^ne  room,  so 
that  the  deduction  from  the  tonnage  on  account  of  the  engine  room  is  larger 
than  it  ought  to  be,  the  said  commissioners  may,  if  they  think  fit,  direct 
such  engine  room  to  be  remeasured  according  to  the  rules  in  force  before 
this  act  comes  into  operation,  excluding  the  space  occupied  by  such  store 
rooms  or  coal  bunkers,  or  may,  if  the  owner  so  desire,  cause  the  ship  to  be 
remeasured  according  to  the  rules  hereinbefore  contained,  and  subject  to 
the  conditions  contained  in  the  last  preceding  section  ;  and  after  remea- 
surement the  said  commissioners  shall  cause  the  ship  to  be  registered  anew, 
or  the  registry  thereof  to  be  altered,  as  the  case  may  require. 

29.  The  Commissioners  of  Customs  may,  with  the  sanction  of  the  trea- 
sury, appoint  such  persons  to  superintend  the  survey  and  admeasurement 
of  ships  as  they  thmk  fit ;  and  may,  with  the  approval  of  the  Board  of 
Trade,  make  such  regulations  for  that  purpose  as  may  be  necessary  ;  and 
also,  with  the  like  approval,  make  such  modifications  and  alterations  as 
from  time  to  time  become  necessary  in  the  tonnage  rules  herebv  pre- 
scribed, in  order  to  the  more  accurate  and  uniform  application  thereof^ 
and  the  effectual  carrying  out  of  the  principle  of  admeasurement  therein 
adopted. 

Registry  of  British  Ships. 

SO.  The  following  persons  are  required  to  register  British  ships,  and 
shall  be  deemed  registrars  for  the  purposes  of  this  act ;  (that  is  to  say,) 

(1.)  At  any  port  or  other  place  in  the  United  Kingdom  or  Isle  of  Man 
approved  by  the  Commissioners  of  Customs  for  the  registiy  of  ships, 
the  collector,  comptroller  or  other  principal  officer  of  customs  for 
the  time  being : 

(2.)  In  the  Isluids  of  Guernsey  and  Jenej,  the  principal  officers  of  her 
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Majesty's  cnstoms,  together  with  the  governor,  lieutenant-governor 
or  other  person  administering  the  government  of  such  islands  re- 
spectively : 

(3.)  In  Malta,  Gibraltar  and  Heligoland,  the  governor,  lieutenant-go- 
vernor or  other  person  administering  the  government  of  such  places 
respectively : 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits  of 
the  charter  but  not  under  the  government  of  the  East  India  Com- 
pany, and  at  which  no  custom  house  is  established,  the  collector  of 
duties,  together  with  the  governor,  lieutenant-governor  or  other 
person  administering  the  government : 

(5.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the  master  attendants, 
and  at  any  other  port  or  place  so  approved  as  aforesaid  within  the 
limits  of  the  charter  and  under  the  government  of  the  East  India 
Company,  the  collector  of  duties,  or  any  other  person  of  six  years 
standing  in  the  civil  service  of  the  said  company  who  is  appointed 
by  any  of  the  governments  of  the  said  company  to  act  for  this  pur- 
pose : 

(6.)  At  every  other  port  or  place  so  approved  as  aforesaid  within  her 
Majesty's  dominions  abroad,  the  collector,  comptroller  or  other  prin- 
cipal officer  of  customs  or  of  navigation  laws,  or  if  there  is  no  such 
officer  resident  at  such  port  or  place,  the  governor,  lieutenant-go- 
vernor or  other  person  administering  the  government  of  the  pos- 
session in  which  such  port  or  place  is  situate. 

81.  The  governor,  lieutenant-governor  or  other  person  administering  the  Sabttitutlon  of 
government  in  any  British  possession  where  any  ship  is  registered  under  fOT^cSnnS'^"*** 
the  authority  of  this  act  shall,  with  regard  to  the  performance  of  any  act  •ionenofCua- 
or  thing  relating  to  the  registry  of  a  ship  or  of  any  interest  therein,  be  con-  toms,  and  of 
sidered  in  all  respects  as  occupying  the  place  of  the  Commissioners  of  Cus-  jSiUoo." 
toms  ;  and  any  British  consular  officer  shall,  in  any  place  where  there  is  no 

justice  of  the  peace,  be  authorized  to  take  any  declaration  hereby  required 
or  permitted  to  be  made  in  the  presence  of  a  justice  of  the  peace. 

82.  Every  registrar  shall  keep  a  book,  to  be  called  "  The  Register  Rwittrar  to  keep 
Book,"  and  enter  therein  the  particulars  hereinafter  required  to  be  re-  regiiter  booke. 
gistered. 

88.  The  port  or  place  at  which  any  British  ship  is  registered  for  the  Port  of  registry  of 
time  being  shall  be  considered  her  port  of  registry  or  the  port  to  which  she  Brlttoh  ahip. 
belongs. 

84.  The  following  rules  shall  be  observed  with  respect  to  the  names  of  Namaof  ihip. 
British  registered  ships  ;  (that  is  to  say,) 

(1.)  Before  registry  the  name  of  each  ship  and  of  the  port  to  which  she 
belongs  shall  be  painted  on  a  conspicuous  part  of  her  stem  on  a 
dark  ground  in  white  or  yellow  letters  of  a  length  not  less  than 
four  inches : 

S2.')  No  change  shall  be  made  in  the  name  of  any  registered  ship  : 
3.)  No  concealment,  absence  or  avoidable  obliteration  of  tne  above 
names  shall  be  permitted  except  for  the  purpose  of  escaping  capture 
by  an  enemy : 
(4.)  liie  ship  shall  not  be  described  by  or  with  the  knowledge  of  the 
owner  or  master  by  any  name  other  than  the  one  by  which  she  is 
registered : 
And  for  every  breach  of  the  above  rules  or  any  of  them  the  owner  and  mas- 
ter shall  eacn  incur  a  penalty  not  exceeding  one  hundred  pounds. 

85.  Every  application  for  the  registry  of  a  ship  shall  in  the  case  of  in-  AppUeatioii  for 
dividuals  be  made  by  the  person  requiring  to  be  registered  as  owner,  or  [?2e*mi2.^**^°*' 
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by  some  one  or  more  of  such  persons  if  more  than  one,  or  br  his  or  their 
duly  authorized  agent,  and  in  the  case  of  bodies  corporate  oy  their  duly 
authorized  agent ;  the  authority  of  such  agent,  if  appointed  by  individoals, 
to  be  testified  by  some  writing  under  the  hands  of  the  appointors,  and  if 
appointed  by  a  body  corporate,  by  some  instrument  under  the  common  seal 
of  such  body  corporate. 

86.  Before  registry,  the  ship  shall  be  snnreyed  by  a  person  duly  n>- 
pointed  under  this  act ;  and  such  surveyor  shall  grant  a  certificate  in  the 
form  marked  A.  in  the  schedule  hereto,  specifying  her  tonnage,  build  and 
such  other  particulars  deBcriptive  of  the  identity  of  the  ship  as  may  from 
time  to  time  be  required  by  the  Board  of  Trade  ;  and  such  certificate  shall 
be  delivered  to  the  registrar  before  registry. 


©' 
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87.  The  following  rules  shall  be  observed  with  respect  to  entries  in  the 
register  book  ;  (that  is  to  say,) 

'1.)  Tlie  proj)erty  in  a  ship  shall  be  divided  into  sixty-four  shares : 

^2.)  Subject  to  tlic  provisions  with  respect  to  joint  owners  or  owners  by 
transmission  hereinafter  contained,  not  more  than  thirty-two  indi- 
viduals shall  be  entitled  to  be  registered  at  the  same  time  as  owners 
of  any  one  ship  ;  but  this  rule  shall  not  affect  the  beneficial  title  of 
any  number  of  persons  or  of  any  company  represented  by  or  claim- 
ing under  or  through  any  registered  owner  or  joint  owner  : 

(3.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any  frac- 
tional part  of  a  share  in  a  ship  ;  but  any  number  of  persons,  not 
ezccedmg  five,  may  be  registered  as  joint  owners  of  a  ship  or  of  a 
share  or  shares  therein  : 

(4.)  Joint  owners  shall  be  considered  as  constituting  one  person  onl^  as 
regards  tlie  foregoing  rule  relating  to  the  number  of  persons  entitled 
to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in 
severalty  of  any  interest  in  any  ship  or  in  any  share  or  shares  therein 
in  respect  of  which  they  are  registered  : 

(5.)  A  body  corporate  may  be  registered  as  owner  by  its  corporate  name. 

88.  No  person  shall  be  entitled  to  be  registered  as  owner  of  a  ship  or 
any  share  therein  until  he  has  made  and  subscribed  a  declaration  in  the 
form  marked  B.  in  the  schedule  hereto,  referring  to  the  ship  as  described 
in  the  certificate  of  the  surveyor,  and  containing  the  following  particulars ; 
(that  is  to  say,) 

(1.)  A  statement  of  his  qualification  to  be  an  owner  of  a  share  in  a 

British  ship  : 
(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was 
built,  or  (if  the  ship  is  foreign-built,  and  the  time  and  place  of  build- 
ing not  known,)  a  statement  that  she  is  foreign-built,  and  that  he 
does  not  know  the  time  or  place  of  her  building ;  and,  in  addition 
thereto,  in  the  case  of  a  foreign  ship,  a  statement  of  her  foreign 
name,  or  (in  the  case  of  a  ship  condemned)  a  statement  of  the  time, 
place  and  court  at  and  by  which  she  was  condenmed : 
(3.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  he  is 

entitled  to  be  registered  as  owner ; 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief  any  nnqnali- 
fied  person  or  bodj  of  persons  is  entitled  as  owner  to  any  legal  or 
beneficial  interest  m  such  ship  or  any  share  therein  : 
The  above  declaration  of  ownership  snail  be  made  and  subscribed  in  the  pre- 
sence of  the  registrar  if  the  declarant  reside  within  five  miles  of  the  oartom 
house  of  the  port  of  registry,  but  if  beyond  that  distance,  in  the  presence  of 
any  registrar  or  of  any  justice  of  the  peace. 
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89.  No  body  cotporate  shall  be  entitled  to  be  registered  as  owner  of  a  ship  Deeiantion  of 
or  of  any  share  therein  until  the  secretary  or  other  duly  appointed  public  ^j^^^^lt^ 
officer  of  such  body  corporate  has  made  and  subscribed  in  the  presence  of 
the  registrar  of  the  port  of  registry  a  declaration  in  the  form  marked  C.  in 
the  schedule  hereto,  referring  to  the  ship  as  described  in  the  certificate  of 
the  surveyor,  and  containing  the  following  particulars ;  (that  is  to  say,) 
(1.)  A  statement  of  such  circumstances  of  the  constitution  and  business 
of  such  body  corporate  as  prove  it  to  be  qualified  to  own  a  British 
ship : 
(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was 
built,  or  (if  the  ship  is  foreign-built,  and  tne  time  and  place  of  build- 
ing unknown)  a  statement  that  she  is  foreign-built,  and  that  he  does 
not  know  the  time  or  place  of  her  building  ;  and,  in  addition  thereto, 
in  the  case  of  a  foreign  ship,  a  statement  of  her  foreign  name,  or  (in 
the  case  of  a  ship  condemned)  a  statement  of  the  time,  place  and 
court  at  and  by  which  she  was  condemned : 
(3.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  such 

body  corporate  is  owner : 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  unquali- 
fied person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or 
beneficial  interest  in  such  ship  or  any  share  therein. 

40.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the  decla-  Etidenoe  to  be 
ration  of  ownership,  be  produced  the  following  evidence ;  (that  is  to  say,)     JfjJlJ®*^  "* "" 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which  the  builder  ^^' 
is  hereby  required  to  grant  under  his  hand)  containing  a  true  account 
of  the  proper  denomination  and  of  the  tonnage  of  such  ship  as  esti- 
mated by  him,  and  of  the  time  when  and  of  the  place  where  such 
ship  was  built,  together  with  the  name  of  the  party  (if  any)  on  whose 
account  he  has  built  the  same,  and,  if  any  sale  or  sales  have  taken 
place,  the  bill  or  bills  of  sale  under  which  the  ship  or  share  therein 
has  become  vested  in  the  party  requiring  to  be  registered  as  owner : 

(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the  case 
of  a  British-built  ship,  unless  the  person  requiring  to  be  registered 
as  owner,  or,  in  the  case  of  a  body  corporate,  the  duly  appointed 
officer,  declares  that  the  time  or  place  of  her  building  is  unknown, 
or  that  the  builder's  certificate  cannot  be  procured,  m  which  case 
there  shall  be  required  only  the  bill  or  bills  of  sale  under  which  the 
ship  or  share  therein  became  vested  in  the  party  requiring  to  be 
registered  as  owner  thereof : 

(3.)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an 
official  copy  of  the  condemnation  of  such  ship. 

41.  If  any  builder  wilfully  makes  a  false  statement  in  any  certificate  Penalty  ob 
hereby  required  to  be  granted  by  him,  he  shall  for  every  such  offence  incur  ^^^^^  '^'* 
a  penalty  not  exceeding  one  hundred  pounds. 

4S.  As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a  ship  Pvtienian  of 
have  been  complied  with,  the  registrar  shall  enter  in  the  register  book  the  JJJ*"  '***■*•' 
following  particulars  relating  to  such  ship ;  (that  is  to  say,) 
(1,)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs : 
(2.)  The  details  as  to  her  tonnage,  build  and  description  comprised  in 

the  certificate  hereinbefore  directed  to  be  given  by  the  surveyor : 
(3.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration  or 

declarations  of  ownership : 
(4.)  The  names  and  descriptions  of  her  registered  owner  or  owners,  and 

if  there  is  more  than  one  such  owner,  tJtie  proportionB  in  which  they 

ar«  interested  in  such  ship. 


APPENDIX. 


No  notleo  taken 

of  tniBtB. 


43.  No  notice  of  any  trast,  express,  implied  or  constructive,  shall  be 
entered  in  the  register  book,  or  receivable  by  the  registrar ;  and,  subject 
to  any  rights  and  powers  appearing  by  the  register  book  to  be  vested  in 
any  other  party,  the  registered  owner  of  any  ship  or  share  therein  shall 
have  power  absolutely  to  dispose  in  manner  hereinafter  mentioned  of  such 
ship  or  share,  and  to  give  effectual  receipts  for  any  money  paid  or  ad- 
vanced by  way  of  consideration. 


Certtttcate  of 
rqristry  to  be 
greoted. 


Channofownen 
to  be  tDdoned  on 
certlflcate  of 
icgiatiy. 


CerHficaie  of  Registry, 

44.  Upon  the  completion  of  the  registry  of  anv  ship  the  registrar  shall 
grant  a  certificate  of  registry  in  the  form  marked  D.  in  the  scheaule  hereto, 
comprising  the  following  particulars ;  (that  is  to  say,) 

n.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs  : 

(2.)  The  details  as  to  her  tonnage,  build  and  description  comprised  in 

the  certificate  hereinbefore  directed  to  be  given  by  the  surveyor : 
^3.^  The  name  of  her  master : 
(4.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration  or 

declarations  of  ownership  : 
(5.)  The  names  and  descriptions  of  her  registered  owner  or  owners,  and 

if  there  is  more  than  one  such  owner,  the  proportions  in  which  they 

are  respectively  interested,  indorsed  upon  sucn  certificate. 

45.  Whenever  any  change  takes  place  in  the  registered  ownership  of 
any  ship,  then,  if  such  change  occurs  at  a  time  when  the  ship  is  at  her  port 
of  registry,  the  master  shall  forthwith  deliver  the  certificate  of  registry  to 
the  registrar,  and  he  shall  indorse  thereon  a  memorandum  of  such  change  ; 
but  if  such  change  occurs  during  the  absence  of  the  ship  from  her  port  of 
registry,  then  upon  her  first  return  to  such  port  the  master  shall  deliver  the 
certificate  of  registry  to  the  registrar,  and  he  shall  indorse  thereon  a  like 
memorandum  of  the  change  ;  or  if  she  previously  arrives  at  anv  port  where 
there  is  a  British  registrar,  such  registrar  shall,  upon  being  advised  by  the 
registrar  of  her  port  of  registry  of  the  change  having  taken  place,  indorse 
a  like  memorandum  thereof  on  the  certificate  of  registry,  and  may  for  that 
purpose  require  the  certificate  to  be  delivered  to  hmi,  so  that  the  ship  be 
not  thereby  detained  ;  and  any  master  who  fails  to  deliver  to  the  registrar 
the  certificate  of  registry  as  hereinbefore  required  shall  incur  a  penalty  not 
exceeding  one  hundred  pounds. 

Change  of  master  46.  Whenever  the  master  of  any  British  registered  ship  is  changed,  the 
*"rtMhS5«"?*  *"  following  persons,  that  is  to  say,  if  such  change  is  made  in  consequence  of 
^tiy,      ^  '^     the  sentence  of  any  Naval  Court,  the  presiding  officer  of  such  Court,  but  if 

the  change  takes  place  fi'om  any  other  cause,  the  registrar,  or  if  there  is  no 
registrar,  the  British  consular  officer  resident  at  the  port  where  such  change 
takes  place,  shall  indorse  on  the  certificate  of  registry  a  memorandum  of 
such  change,  and  subscribe  his  name  to  such  indorsement,  and  forthwitli 
report  the  change  of  master  to  the  Commissioners  of  Customs  in  London ; 
and  the  officers  of  customs  at  any  port  situate  within  her  Majesty's  do- 
minions may  refuse  to  admit  any  person  to  do  any  act  at  such  port  as 
master  of  any  British  ship,  unless  his  name  is  inserted  in  or  indorsed  upon 
the  certificate  of  registry  of  such  ship  as  the  last  appointed  master  thereof. 


Power  to  grant 
new  cextiflcate. 


ProTliion  In 
of  loMofoertili 
cate. 


47.  The  registrar  may,  with  the  sanction  of  the  Commissioners  of 
Customs,  upon  the  delivery  up  to  him  of  the  former  certificate  of  registry, 
grant  a  new  certificate  in  the  place  of  the  one  so  delivered  up. 

48.  Ill  the  event  of  the  certificate  of  registry  of  any  ship  being  mislaid, 
loat  or  destroyed,  if  such  event  occurs  at  any  port  in  the  United  Kingdom, 
the  ship  being  registered  in  the  United  Kingdom,  or  at  any  port  in  any 
British  possession,  the  ship  being  registered  in  the  same  Britisn  possession, 
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tlien  the  registrar  of  her  port  of  registry  shall  grant  a  new  certificate  of 
registry  in  lieu  of  and  as  a  substitute  for  her  original  certificate  of  registry ; 
but  if  such  event  occurs  elsewhere,  the  master  or  some  other  person  having 
knowledge  of  the  circumstances  shall  make  a  declaration  before  the  regis- 
trar of  any  port  having  a  British  registrar  at  which  such  ship  is  at  the  tmie 
or  first  arrives  after  such  mislaying,  loss  or  destruction  ;  and  such  declara- 
tion shall  state  the  facts  of  the  case,  and  the  names  and  descriptions  of  the 
registered  owners  of  such  ship,  to  the  best  of  the  declarant's  knowledge  and 
belief;  and  the  registrar  shall  thereupon  grant  a  provisional  certificate  as 
near  to  the  form  appointed  by  this  act  as  circumstances  permit,  and  shall 
insert  therein  a  statement  of  the  circumstances  under  which  such  pro- 
visional certificate  is  granted. 

49.  Eveiy  such  provisional  certificate  shall,  within  ten  days  after  the  Proyisionai  cer- 
first  subsequent  amval  of  the  ship  at  her  port  of  discharge  in  the  United  *^S^'  *®  ^^  ^^ 
Kingdom,  if  registered  in  the  United  Kingdom,  or  if  registered  elsewhere,  ^       ^^' 

at  her  port  of  discharge  in  the  British  possession  within  which  her  port  of 
registry  is  situate,  be  delivered  up  to  the  registrar  thereof,  who  shall  there- 
upon grant  a  new  one,  as  near  to  the  form  appointed  by  this  act  as  cir- 
cumstances permit ;  and  if  the  master  neglects  to  deliver  up  such  cer- 
tificate withm  such  time,  he  shall  incur  a  penalty  not  exceeding  fifty 
pounds. 

50.  The  certificate  of  registry  shall  be  used  only  for  the  lawful  naviga-  cmtodyof  eer- 
tion  of  the  ship,  and  shall  not  be  subject  to  detention  by  reason  of  any  titie,  ^cat». 
Hen,  charge  or  interest  whatsoever  which  any  owner,  mortgagee  or  other 

person  may  have  or  claim  to  have  on  or  in  the  ship  described  in  such  cer- 
tificate ;  and  if  any  person  whatever,  whether  interested  or  not  in  the  ship,  Deilyety  of  cer- 
refuses  on  request  to  deliver  up  such  certificate  when  in  his  possession  or  ***^Ji?*^  **• 
under  his  control  to  the  person  for  the  time  being  entitled  to  the  custody  *** 
thereof  for  the  purposes  of  such  lawful  navigation  as  aforesaid,  or  to  any 
registrar,  officer  of  the  customs  or  other  person  legally  entitled  to  require 
such  delivery,  it  shall  be  lawful  for  any  justice,  by  warrant  under  his  hand 
and  seal,  or  for  any  Court  capable  of  taking  cogni&nce  of  such  matter,  to 
cause  the  person  so  refusing  to  appear  before  him  and  to  be  examined  touch- 
ing such  refiisal ;  and  unless  it  is  proved  to  the  satisfaction  of  such  justice  Penalty  for  deten- 
or  Court  that  there  was  reasonable  cause  for  such  refusal,  the  ofifender  shall  *^^^ 
incur  a  penalty  not  exceeding  one  hundred  pounds ;  but  if  it  is  made  to 
appear  to  such  justice  or  Court  that  the  certificate  is  lost,  the  party  com- 
plained of  shall  be  discharged,  and  such  justice  or  Court  shall  thereupon 
certify  that  the  certificate  of  registry  is  lost. 

51.  If  the  person  charged  with  such  detainer  or  refusal  is  proved  to  have  Mode  of  proceed- 
absconded,  so  that  the  warrant  of  the  justice  or  process  of  the  Court  cannot  *"*  *''t?J"!?* 
be  served  upon  him,  or  if  he  persists  in  his  refusal  to  deliver  the  certificate,  ^*^^  *      " 
such  iustice  or  Court  shall  certify  the  fact,  and  the  same  proceedings  may 

then  DC  taken  as  in  the  case  of  a  certificate  of  re^stry  mislaid,  lost  or  de- 
stroyed, or  as  near  thereto  as  circumstances  permit. 

6S.  If  the  master  or  owner  of  any  ship  uses  or  attempts  to  use  for  the  Penalty  for  using 
navigation  of  such  ship  a  certificate  of  registry  not  legally  granted  in  Jnprop«  certl- 
respect  of  such  ship,  he  shall  be  guilty  of  a  misaemeanor,  and  it  shall  be 
lawful  for  any  commissioned  officer  on  full  pay  in  the  military  or  naval 
service  of  her  Majesty,  or  any  British  officer  of  customs,  or  any  British 
consular  officer,  to  seize  and  detain  such  ship,  and  to  bring  her  for  adjudi- 
cation before  the  High  Court  of  Admiralty  in  England  or  Ireland  or  an^ 
Court  having  admir^ty  jurisdiction  in  her  Majesty's  dominions ;  and  if 
such  Court  is  of  opinion  that  such  use  or  attempt  at  use  has  taken  place,  it 
shall  pronounce  such  ship,  with  her  tackle,  apparel  and  furniture,  to  be  for- 
feited to  her  Majesty,  and  may  award  such  portion  of  the  proceeds  arising 


zlii 
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from  the  sale  of  raeh  ship  as  it  may  think  jnit  to  tfad  officer  so  briBjpng  la 
the  same  for  adjudicatioiL 

Ctrtiflmta  ^^^  68.  If  9Jky  registered  Bhip  ia  either  actnally  or  constmctiTely  lost,  taken 
beBittUhto  ti^  ^7  ^®  enemy,  burnt  or  broken  np,  or  if  by  reason  of  a  tranafer  to  any  per^ 
dtUfmd  IV.         eons  not  qualified  to  be  owners  of  British  ships,  or  of  any  other  matter  or 

thing,  any  such  ship  as  aforesaid  ceases  to  be  a  British  snip,  every  persoa 
who  at  the  time  of  the  occurrence  of  any  of  the  aforesaid  events  owns  sock 
ship  or  any  share  therein  shall,  immediately  upon  obtaining  knowledge  of 
any  such  occurrence,  if  no  notice  thereof  has  already  been  given  to  Um 
registrar  at  the  port  of  registry  of  such  ship,  give  such  notice  to  him,  and 
he  shall  make  an  entry  thereof  in  his  register  book ;  and,  except  in  cases 
where  the  certificate  of  registry  is  lost  or  destroyed,  the  master  of  every 
ship  80  circumstanced  as  aforesaid  shall  immediately,  if  snch  event  ooears 
in  port,  but  if  the  same  occurs  elsewhere,  then  withm  ten  days  after  his 
arrival  in  port,  deliver  the  certificate  of  registiy  of  such  ship  to  the  regis* 
trar,  or,  if  there  be  no  registrar,  to  the  British  consular  officer  at  such  port, 
and  such  registrar  if  he  is  not  himself  the  re^strar  of  her  port  of  registry, 
or  such  British  consular  officer,  shall  forthwith  forward  the  certificate  so 
delivered  to  him  to  the  registrar  of  the  port  of  registry  of  the  ship ;  and 
ever^  owner  and  master  who,  without  reasonable  cause,  makes  demiilt  in 
obeying  the  provisions  of  this  section  shall  for  each  offence  incur  a  penalty 
not  exceeding  one  hundred  pounds. 

64.  If  any  ship  becomes  the  property  of  persons  analified  to  be  owners 
of  British  ships  at  any  foreign  port,  the  British  consular  officer  resident  at 
such  port  may  grant  the  master  of  such  ship,  upon  his  application,  a  provi* 
aional  certificate,  stating — 

The  name  of  the  ship ; 

The  time  and  place  of  her  purchase,  and  the  names  of  her  purchasers ; 

The  name  of  her  master  ; 

The  best  particulars  as  to  her  tonnage,  build  and  description  that  he  ia 
able  to  obtain ; 
And  he  shall  forward  It  copy  of  such  certificate,  at  the  first  convenient 
opportunity,  to  the  Commissioners  of  Customs  in  London  :  the  certificate 
so  granted  shall  possess  the  same  force  as  a  certificate  of  registry  until  the 
expiration  of  six  months,  or  until  such  earlier  time  as  the  ship  arrives  at 
some  port  where  there  is  a  British  registrar ;  but  upon  the  expiration  of 
such  period,  or  upon  arrival  at  such  port,  shall  be  void  to  all  intents. 


ProrbUnuil 
tiflcato  fbr  ship 
beeomliifr  TMtad 
In  British  ownen 
•t  liDnifn  port. 


Trantferg  and 
TrantmiMsioiu, 

Tnntfer  of  ihlM 
orahJUMtharam. 


DeelantioD  to  be 
made  by  tTMM- 
Cnxaa. 


Tramfers  and  Trarumissions, 

66.  A  registered  ship  or  any  share  therein,  when  disposed  of  to  persons 
qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale ; 
and  such  bill  of  sale  shall  contain  such  description  of  the  ship  as  is  con- 
tained in  the  certificate  of  the  surveyor,  or  such  other  description  as  may 
be  sufficient  to  identify  the  ship  to  the  satisfaction  of  the  registrar,  and 
shall  be  according  to  the  form  marked  £.  in  the  schedule  hereto,  or  as  near 
thereto  as  circumstances  permit,  and  shall  be  executed  by  the  transferror 
in  the  presence  of  and  be  attested  by  one  or  more  witnesses. 

66.  No  individual  shall  be  entitled  to  be  registered  as  transferree  of  a 
ship  or  any  share  therein  until  he  has  made  a  declaration  in  the  form 
marked  F.  in  the  schedule  hereto,  stetins  his  qualification  to  be  registered 
as  owner  of  a  share  in  a  British  ship,  and  containing  a  denial  similu*  to  the 
denial  hereinbefore  required  to  be  contained  in  a  declaration  of  ownership 
by  an  original  owner ;  and  no  body  corporate  shall  be  entitled  to  be  regis- 
tered as  transferree  of  a  ship  or  any  share  therein  until  the  seeretaiy  or 
other  duly  appointed  public  officer  of  such  body  corporate  has  made  a 
declaration  in  the  form  marked  G.  in  the  schedule  hereto,  stating  the  name 
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of  Btich  body  eorporate,  and  snch  circumstances  of  its  constitntion  and 
business  as  may  prove  it  to  be  qualified  to  own  a  British  ship,  and  contain- 
ing a  denial  similar  to  the  denial  hereinbefore  required  to  be  contained  in 
a  declaration  of  ownership  made  on  behalf  of  a  body  corporate  :  in  the  case 
of  an  individual,  the  above  declaration  shall  be  made,  if  he  reside  within 
five  miles  of  the  custom  house  of  the  port  of  registry,  in  the  presence  of  the 
registrar,  bnt  if  beyond  that  distance  m  the  presence  of  any  registrar  or  of 
any  justice  of  the  peace  ;  in  the  case  of  a  body  corporate  the  declaration 
shall  be  made  in  the  presence  of  the  registrar  of  the  port  of  registry. 

57.  Eveiy  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of  any  Regtetratioii  o 
fihiure  therein,  when  duly  executed,  shall  be  produced  to  the  registrar  of  the  *""•'«'• 
port  at  which  the  ship  is  registered,  together  with  the  declaration  herein- 
Defore  required  to  be  made  by  a  transferree  ;  and  the  registrar  sliall  there- 
upon enter  in  the  register  book  the  name  of  the  transferree  as  owner  of  the 
ship  or  share  comprised  in  such  bill  of  sale,  and  shall  indorse  on  the  bill  of 
sale  the  fact  of  such  entry  having  been  made,  with  the  date  and  hour 
thereof ;  and  all  bills  of  sale  of  any  ship  or  shares  in  a  ship  shall  be  entered 
in  the  register  book  in  the  order  of  then:  production  to  the  registrar. 

68.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  trans-  TnoimiMion  of 
mitted  in  consequence  of  the  death  or  bankruptcy  or  insolvency  of  any  £niurupt<7*o?' 
registered  owner,  or  in  consequence  of  the  marriage  of  any  female  registered  maniage. 
owner,  or  by  any  lawAil  means  other  than  by  a  transfer  according  to  the 
provisions  of  this  act,  such  transmission  shall  be  authenticated  by  a  declara- 
tion of  the  person  to  whom  such  property  has  been  transmitted,  made  in 

the  form  marked  H.  in  the  scheoule  hereto,  and  containing  the  several 
statements  hereinbefore  required  to  be  contained  in  the  declaration  of  a 
transferree,  or  as  near  thereto  as  circumstances  permit,  and,  in  addition,  a 
statement  describing  the  manner  in  which  and  the  party  to  whom  such 
property  has  been  transmitted ;  and  such  declaration  shall  be  made  and 
subscribed  if  the  declarant  resides  at  or  within  five  miles  of  the  custom 
house  of  the  port  of  registry  in  the  presence  of  the  registrar,  but  if  beyond 
that  distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace. 

69.  If  siich  transmission  has  taken  place  by  virtue  of  the  bankruptcy  Proof  of  tnmt- 
or  insolvency  of  any  registered  owner,  the  said  declaration  shall  be  accom-  „  "jIj^mawiMw 
panied  by  such  evidence  as  may  for  the  time  being  be  receivable  in  courts  win,  or  on  intos-' 
of  justice  as  proof  of  the  title  of  parties  claiming  under  any  bankruptcy  or  ^acy. 
insolvency ;  and  if  such  transmission  has  taken  place  by  virtue  of  the 

marriage  of  a  female  owner,  the  said  declaration  shall  be  accompanied  by 
a  copy  of  the  register  of  such  marriage  or  other  legal  evidence  of  the 
celebration  thereof,  and  shall  declare  the  identity  of  the  said  female  owner  ; 
and  if  such  transmission  has  taken  place  by  virtue  of  any  testamentary 
instrument  or  by  intestacy,  then  in  England,  Wales  and  Ireland  the  said 
declaration  shaU  be  accompanied  by  the  probate  of  the  will  or  the  letters 
of  administration  or  an  official  extract  therefi*om,  and  in  Scotland  or  in  any 
British  possession  by  the  will  or  any  copy  thereof  that  may  be  evidence  by 
the  laws  of  Scotland  or  of  such  possession,  or  by  letters  of  administration 
or  any  copy  thereof,  or  by  such  other  document  as  may  by  the  laws  of  Scot- 
land or  of  such  possession  be  receivable  in  the  courts  of  judicature  thereof 
as  proof  of  the  person  entitled  upon  an  intestacy. 

60.  The  reeifitrar,  upon  the  receipt  of  snch  declaration  so  accompanied  Reglititiloa  of 
as  aforesaid,  shall  enter  the  name  of  the  person  or  persons  entitled  under  ^^J^^^^ 
such  transmission  in  the  register  book  as  owner  or  owners  of  the  ship  or 
share  therein  in  respect  of  which  such  transmission  has  taken  place  ;  and 
such  persons,  if  more  than  one,  shall,  however  numerous,  be  considered  as 
one  person  only  as  regards  the  rule  hereinbefore  contained  relating  to  the 
number  of  persons  entitled  to  be  registered  as  ownen. 
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tain ccttain  •▼!- 


61.  Of  the  documents  hereby  required  to  be  produced  to  the  registrar 
he  shall  retain  in  his  possession  the  following ;  that  is  to  say,  the  surveyor  s 
certificate,  the  builder's  certificate,  the  copy  of  the  condemnation,  and  all 
declarations  of  ownership. 

Unquaiifled  62.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested 

tnnanSsionlw  ^^  transmission  on  tne  death  of  any  owner  or  on  the  marriage  of  any  female 
appij  toCouit^  owner  in  any  person  not  qualified  to  be  the  owner  of  British  ships,  it  shall 
forialcofBhip.      be  lawful,  if  such  ship  is  registered  in  England  or  Ireland  for  the  Court  of 

Chancery,  if  in  Scotland  for  the  Court  of  Session,  or  if  in  any  British  posses- 
sion for  any  Court  possessing  the  principal  civil  jurisdiction  within  such 
possession,  upon  an  application  maae  by  or  on  behalf  of  such  unqualified 

Serson,  to  order  a  sale  to  be  made  of  the  property  so  transmitted,  and  to 
irect  the  proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  to  l>e 
paid  to  the  person  entitled  under  such  transmission,  or  otherwise  as  the 
Court  may  direct ;  and  it  shall  be  in  the  discretion  of  any  such  Court  as 
aforesaid  to  make  or  refiise  any  such  order  for  sale,  and  to  annex  thereto  any 
terms  or  conditions,  and  to  require  any  evidence  in  support  of  such  applica- 
tion, it  may  think  fit,  and  generally  to  act  in  the  premises  in  such  manner 
as  the  justice  of  the  case  requires. 


Order  to  be  made 
by  Couxt. 


Limit  of  time  for 
•ppllcetioii. 


Power  of  Courts 
to  prohibit  tnuu- 
ftrt. 


Mofigngti* 


63.  Every  order  for  a  sale  made  by  such  Court  as  aforesaid  shall  contain 
a  declaration  vesting  the  right  to  transfer  the  ship  or  share  so  to  be  sold  in 
some  person  or  persons  named  by  the  Court,  and  such  nominee  or  nominees 
shall  thereupon  be  entitled  to  transfer  such  ship  or  share  in  the  same 
manner,  and  to  the  same  extent,  as  if  he  or  they  were  the  registered  owner 
or  owners  of  the  same  ;  and  every  registrar  shall  obey  the  requisition  of 
such  nominee  or  nominees  as  aforesaid  in  respect  of  any  transfer  to  the 
same  extent  as  he  would  be  compellable  to  obey  the  requisition  of  any 
registered  owner  or  owners  of  such  ship  or  share. 

64.  Every  such  application  as  aforesaid  for  sale  shall  be  made  within 
four  weeks  after  the  occurrence  of  the  event  on  which  such  transmission 
has  taken  place,  or  within  such  further  time  as  such  Court  as  aforesaid  may 
allow,  such  time  not  in  any  case  to  exceed  the  space  of  one  year  from  the 
date  of  such  occurrence  as  aforesaid  ;  and  in  the  event  of  no  such  applica- 
tion being  made  within  such  period  as  aforesaid,  or  of  such  Court  refusing 
to  accede  thereto,  the  ship  or  share  so  transmitted  shall  thereupon  be  for- 
feited in  manner  hereinafter  directed  with  respect  to  interests  acquired  by 
unqualified  owners  in  ships  using  a  British  flag  and  assuming  the  British 
character. 

66.  It  shall  be  lawful  in  England  or  Ireland  for  the  Court  of  Chancery, 
in  Scotland  for  the  Court  of  Session,  in  any  British  possession  for  any  Court 
possessing  the  principal  civil  jurisdiction  within  such  possession,  without 
prejudice  to  the  exercise  of  any  other  power  such  Court  may  possess,  upon 
the  summary  application  of  any  interested  person  made  either  by  petition 
or  otherwise,  and  either  ex  parte  or  upon  service  of  notice  on  any  other 
person,  as  the  Court  may  direct,  to  issue  an  order  prohibiting  for  a  time  to 
DC  named  in  such  order  any  dealing  with  such  ship  or  share ;  and  it  shall 
be  in  the  discretion  of  such  Court  to  make  or  refuse  any  such  order,  and  to 
annex  thereto  any  terms  or  conditions  it  may  think  fit,  and  to  discharge 
such  order  when  granted  with  or  without  costs,  and  generally  to  act  in  the 
premises  in  such  manner  as  the  justice  of  the  case  requires ;  and  every 
registrar,  without  being  made  a  party  to  the  proceedings,  upon  being  served 
with  such  order,  or  an  official  copy  tnereo^  shidl  obey  the  same. 

Mortgages. 


Mortgage  of  66.  A  registered  ship  or  any  share  therein  may  be  made  a  security  for 

■bipt  and  tharei    |^  Iq^q  or  ouier  valuable  consideration  :  and  the  instrument  creating  such 
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fiecurity,  hereinafter  termed  a  "  mortgage,^  shall  be  in  the  form  marked  I. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit ;  and  on 
the  production  of  such  instrument  the  registrar  of  the  port  at  which  the  ship 
is  registered  shall  record  the  same  in  the  register  book. 

67.  Every  such  mortgage  shall  be  recorded  by  the  registrar  in  the  order  MortgAgM  to  b* 
of  time  in  which  the  same  is  produced  to  him  for  that  purpose  ;  and  the  JJ5er  of  fime  of 
registrar  shall,  by  memorandum  under  his  hand,  notify  on  the  instrument  prodaotlim. 

of  mortgage  that  the  same  has  been  recorded  by  him,  stating  the  date  and 
hour  of  such  record. 

68.  Whenever  any  registered  mortgage  has  been  discharged,  the  regis-  Entry  of  db- 
trar  shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt  for  the  2iSi    *'"""*" 
mortgage  money  indorsed  thereon,  duly  signed  and  attested,  make  an  entry 

in  the  register  book  to  the  effect  that  such  mortgage  has  been  discharged  ; 
and  upon  such  entry  being  made  the  estate,  if  any,  which  passed  to  the 
mortgagee  shall  vest  in  the  same  person  or  persons  in  whom  the  same 
would,  having  regard  to  intervening  acts  and  circumstances,  if  any,  have 
vested  if  no  such  mortgage  had  ever  been  made. 

69.  If  there  is  more  than  one  mortgage  registered  of  the  same  ship  or  Priority  of  mart- 
share  therein,  the  mortgagees  shall,  notwithstanding  any  express,  implied  s*<^* 

or  constructive  notice,  be  entitled  in  priority  one  over  the  other  according 
to  the  date  at  which  each  instrument  is  recorded  in  the  register  books,  and 
not  according  to  the  date  of  each  instrument  itsel£ 

70.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  Mortgaffee  oot  to 
the  owner  of  a  ship  or  any  share  therein,  nor  shall  the  mortgagor  be  ^  *•«»•*  «*»*'• 
deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except 

in  so  far  as  may  be  necessary  for  making  such  ship  or  share  available  as  a 
security  for  the  mortgage  debt. 

71.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose  Mortgagee  to 
of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give  effec-  ^J*  ^^"  "' 
tual  receipts  for  the  purchase  money  ;  but  if  there  are  more  persons  than 

one  registered  as  mortgagees  of  the  same  ship  or  share,  no  subsequent 
mortgagee  shall,  except  under  the  order  of  some  Court  capable  of  taking 
cognizance  of  such  matters,  sell  such  ship  or  share  without  itie  concurrence 
of  eveiy  prior  mortgagee. 

72.  No  registered  mortgage  of  any  ship  or  of  any  share  therein  shall  be  Rights  of  mort- 
affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  byiuBT°*ct*5^'** 
date  of  the  record  of  such  mortgage,  notwithstanding  such  mortgagor  at  iMnlmiptey  of 
the  time  of  his  becoming  bankrupt  may  have  in  his  possession  ana  dispo-  mortgagor, 
sition  and  be  reputed  owner  of  such  ship  or  share  thereof ;  and  such  mort- 
gage shall  be  preferred  to  any  right,  claim  or  interest  in  such  ship  or  any 

share  thereof  which  may  belong  to  the  assignees  of  such  bankrupt 

78.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  be  trans-  Tnmafier  of 
ferred  to  any  person,  and  the  instrument  creating  such  transfer  shall  be  in  >»ort«»««- 
tlie  form  marked  EL  in  the  schedule  hereto,  and  on  the  production  of  such 
instrument  the  registrar  shall  enter  in  the  register  book  the  name  of  the 
transferree  as  mortgagee  of  the  ship  or  shares  therein  mentioned,  and  shall 
by  memorandum  under  his  hand  record  on  the  instrument  of  transfer  that 
the  same  has  been  recorded  by  him,  stating  the  date  and  hour  of  such 
record. 

74.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any  share  therein  SiterSt  of  moS 
becomes  transmitted  in  consequence  of  death,  bankruptcy  or  insolvency,  or  gagee  by  death, 
in  consequence  of  the  marriage  of  any  female  mortgagee,  or  by  any  lawful  ^^^^^  ^ 
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61.  Of  the  docnmentB  hereby  required  to  be  produced  to  the  registrar 
he  shall  retain  in  his  possession  the  following ;  that  is  to  say,  the  surveyor *s 
certificate,  the  builder's  certificate,  the  copy  of  the  condemnation,  and  all 
declarations  of  ownership. 

Unquaiifled  6S.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested 

?niMmi«tionnu^  ^^  transmission  on  the  death  of  any  owner  or  on  the  marriage  of  any  female 
apply  to  Court       Owner  in  any  person  not  qualified  to  be  the  owner  of  British  ships,  it  shall 

be  lawful,  if  such  ship  is  registered  in  England  or  Ireland  for  the  Court  of 
Chancery,  if  in  Scotland  for  the  Court  of  Session,  or  if  in  any  British  posses- 
sion for  any  Court  possessing  the  principal  civil  iurisdiction  within  such 
possession,  unon  an  application  maae  by  or  on  behalf  of  such  unqualified 
person,  to  order  a  sale  to  be  made  of  toe  property  so  transmitted,  and  to 
direct  the  proceeds  of  such  sale,  after  deducting  the  expenses  thereof  to  l)e 
paid  to  the  person  entitled  under  such  transmission,  or  otherwise  as  the 
Court  may  airect ;  and  it  shall  be  in  the  discretion  of  any  such  Court  as 
aforesaid  to  make  or  refuse  any  such  order  for  sale,  and  to  annex  thereto  any 
terms  or  conditions,  and  to  require  any  evidence  in  support  of  such  applica- 
tion, it  may  think  fit,  and  generally  to  act  in  the  premises  in  such  manner 
as  the  justice  of  the  case  requires. 


Order  to  bo  mado 
by  Court. 


Limit  of  timo  for 
application. 


Power  of  Courti 
to  prohibit  txans- 
fsn. 


Uortgagn, 

Mortgage  of 
•bips  and  tharei 
therein. 


68.  Every  order  for  a  sale  made  by  such  Court  as  aforesaid  shall  contain 
a  declaration  vesting  the  right  to  transfer  the  ship  or  share  so  to  be  sold  in 
some  person  or  persons  named  by  the  Court,  and  such  nominee  or  nominees 
shall  thereupon  be  entitled  to  transfer  such  ship  or  share  in  the  same 
manner,  and  to  the  same  extent,  as  if  he  or  they  were  the  registered  owner 
or  owners  of  the  same  ;  and  every  registrar  snail  obey  the  requisition  of 
such  nominee  or  nominees  as  aforesaid  in  respect  of  any  transfer  to  the 
same  extent  as  he  would  be  compellable  to  obey  the  requisition  of  any 
registered  owner  or  owners  of  such  ship  or  share. 

64.  Every  such  application  as  aforesaid  for  sale  shall  be  made  within 
four  weeks  after  the  occurrence  of  the  event  on  which  such  transmission 
has  taken  place,  or  within  such  further  time  as  such  Court  as  aforesaid  may 
allow,  such  time  not  in  any  case  to  exceed  the  space  of  one  year  from  the 
date  of  such  occurrence  as  aforesaid  ;  and  in  the  event  of  no  such  applica- 
tion being  made  within  such  period  as  aforesaid,  or  of  such  Court  refiising 
to  accede  thereto,  the  ship  or  share  so  transmitted  shall  thereupon  be  for- 
feited in  manner  hereinafter  directed  with  respect  to  interests  acquired  by 
unqualified  owners  in  ships  using  a  British  flag  and  assuming  the  British 
character. 

66.  It  shall  be  lawful  in  Eri gland  or  Ireland  for  the  Court  of  Chancery, 
in  Scotland  for  the  Court  of  Session,  in  any  British  possession  for  any  Court 
possessing  the  principal  civil  jurisdiction  within  such  possession,  without 
prejudice  to  the  exercise  of  any  other  power  such  Court  may  possess,  upon 
the  summary  application  of  any  interested  person  made  either  by  petition 
or  otherwise,  and  either  ex  parte  or  upon  service  of  notice  on  any  other 

Eerson,  as  the  Court  may  direct,  to  issue  an  order  prohibiting  for  a  time  to 
e  named  in  such  order  any  dealing  with  such  ship  or  share  ;  and  it  shall 
be  in  the  discretion  of  such  Court  to  make  or  refuse  any  such  order,  and  to 
annex  thereto  any  terms  or  conditions  it  may  think  nt,  and  to  discharge 
such  order  when  granted  with  or  without  costs,  and  generally  to  act  in  the 
premises  in  such  manner  as  the  justice  of  the  case  requires ;  and  every 
registrar,  without  being  made  a  party  to  the  proceedings,  upon  being  served 
with  such  order,  or  an  official  copy  thereof  snail  obey  the  same. 

Mortgages. 

66.  A  registered  ship  or  any  share  therein  may  be  made  a  security  for 
a  loan  or  ouier  viJuable  consideration  ;  and  the  instrument  creating  such 
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fiecurity,  hereinafter  termed  a  "  mortgage,"  shall  be  in  the  form  marked  I. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit ;  and  on 
the  production  of  such  instrument  the  registrar  of  the  port  at  which  the  ship 
is  registered  shall  record  the  same  in  the  register  book. 

67.  Every  such  mortgage  shall  be  recorded  by  the  registrar  in  the  order  MortgAgM  to  b* 
of  time  in  which  the  same  is  produced  to  him  for  that  purpose  ;  and  the  JJSj/^fj^^  «f 
registrar  shall,  by  memorandum  under  his  hand,  notify  on  the  instrument  prodaetton. 

of  mortgage  that  the  same  has  been  recorded  by  him,  stating  the  date  and 
hour  of  such  record. 

68.  Whenever  any  registered  mortgage  has  been  discharged,  the  regis-  Entry  of  dlt- 
trar  shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt  for  the  ^[jy  *'■""*" 
mortgage  money  indorsed  thereon,  duly  signed  and  attested,  make  an  entry        ' 

in  the  register  book  to  the  effect  that  such  mortgage  has  been  discharged ; 
and  upon  such  entry  being  made  the  estate,  if  any,  which  passed  to  the 
mortgagee  shall  vest  in  the  same  person  or  persons  in  whom  the  same 
would,  having  regard  to  intervening  acts  and  circumstances,  if  any,  have 
vested  if  no  such  mortgage  had  ever  been  made. 

69.  If  there  is  more  than  one  mortgage  registered  of  the  same  ship  or  Priority  of  mart- 
share  therein,  the  mortgagees  shall,  notwithstanding  any  express,  implied  s***"* 

or  constructive  notice,  be  entitled  in  priority  one  over  the  other  according 
to  the  date  at  which  each  instrument  is  recorded  in  the  register  books,  and 
not  according  to  the  date  of  each  instrument  itsel£ 

70.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  Mortgaffee  oot  to 
the  owner  of  a  ship  or  any  share  therein,  nor  shall  the  mortgagor  be  ^deemod  owner, 
deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except 

in  80  far  as  may  be  necessary  for  making  such  ship  or  share  available  as  a 
security  for  the  mortgage  debt. 

71.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose  Mortgageoto 
of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give  effec-  JjJJ*  '"^"^  ®' 
tual  receipts  for  the  purchase  money  ;  but  if  there  are  more  persons  than 

one  registered  as  mortgagees  of  the  same  ship  or  share,  no  subsequent 
mortgagee  shall,  except  under  the  order  of  some  Court  capable  of  taking 
cognizance  of  such  matters,  sell  such  ship  or  share  without  &e  concurrence 
of  eveiy  prior  mortgagee. 

72.  No  registered  mortgage  of  any  ship  or  of  any  share  therein  shall  be  Rights  of  mort- 
affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  byiuBT°*ct^rf*'** 
date  of  the  record  of  such  mortgage,  notwithstanding  such  mortgagor  at  bankruptcy  of 
the  time  of  his  becoming  bankrupt  may  have  in  his  possession  ana  dispo-  mortgagor, 
sition  and  be  reputed  owner  of  such  ship  or  share  thereof ;  and  such  mort- 
gage shall  be  preferred  to  any  right,  claim  or  interest  in  such  ship  or  any 

share  thereof  which  may  belong  to  the  assignees  of  such  bankrupt 

78.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  be  trans-  Tranifier  of 
ferred  to  any  person,  and  the  instrument  creating  such  transfer  shall  be  in  o«>rt«»«w- 
the  form  marked  K.  in  the  schedule  hereto,  and  on  the  production  of  such 
instrument  the  registrar  shall  enter  in  the  register  book  the  name  of  the 
transferree  as  mortgagee  of  the  ship  or  shares  therein  mentioned,  and  shall 
by  memorandum  under  his  hand  record  on  the  instrument  of  transfer  that 
the  same  has  been  recorded  by  him,  stating  the  date  and  hour  of  such 
record, 

74.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any  share  therein  JlJJJJJj!5mo£ 
becomes  transmitted  in  consequence  of  death,  bankruptcy  or  insolvency,  or  gagee  by  death, 
in  consequence  of  the  marriage  of  any  female  mortgagee,  or  by  any  lawful  ^Jjjjjjj***^  " 
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mUtod  moitgaiii. 


CtrHkatmof 


of 

mortgage  uiA 
•ale  maj  be  coa* 
ferred  by  eerU- 


Reqnttltee  for 
eertifleatei  of 
mortgage  and 
tale. 


Rettrietloni  on 
certiflcatet  of 
mortgage  and 
•ale. 


Ponne  of  eer- 
tifleatei of  mort- 
gage and  lale. 


Ridef  u  to  eer- 
tlfleateeofmoxt- 


me«B8  other  than  by  •  transfer  according  to  the  proriBiona  of  thia  act,  toch 
transmiBsion  shall  be  aathenticated  by  a  declaration  of  the  person  to  whom 
each  interest  has  been  transmitted,  made  in  the  fonn  marked  L.  in  the 
schedule  hereto,  and  containing  a  statement  describing  the  manner  in  which 
and  the  party  to  whom  such  property  has  been  transmitted ;  and  such 
declaration  snail  be  made  and  subscribed,  if  the  declarant  resides  at  or 
within  five  miles  of  the  custom  house  of  the  port  of  registry,  in  the  preaenoa 
of  the  registrar,  but  if  beyond  that  distance  m  the  presence  of  any  registrar 
or  of  any  justice  of  the  peace,  and  shall  be  accompanied  by  such  eyidence 
as  is  hereinbefore  required  to  authenticate  a  corresponding  tranamiflsion  of 
property  from  one  registered  owner  to  anothec 

7fi.  The  registrar,  upon  the  receipt  of  such  declaration  and  the  produc- 
tion of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the  person  or 
persons  entitled  under  such  transmission  in  the  register  book  as  mort^asee 
or  mortgagees  of  the  ship  or  share  in  respect  of  which  such  trananussion 
has  taken  place. 

Certificates  of  Mortgage  and  Sale. 

76.  Any  registered  owner,  if  desirous  of  disposing  by  way  of  mortgage 
or  sale  of  the  ship  or  share  in  respect  of  which  he  is  registered  at  any  place 
out  of  the  country  or  possession  m  which  the  port  of  registry  of  such  ship 
is  situate,  may  apply  to  the  registrar,  who  shall  tiiereupon  enable  him  to  do 
so  by  granting  such  certificates  as  are  hereinafter  mentioned,  to  be  called 
respectively  certificates  of  mortgage  or  certificates  of  sale,  according  as  they 
purport  to  give  a  power  to  mortgage  or  a  power  to  selL 

77.  Previously  to  any  certificate  of  mortgage  or  sale  being  granted,  the 
applicant  shall  state  to  the  registrar,  to  be  by  him  entered  in  the  re^ater 
book,  the  following  particulars ;  (that  is  to  say,) 

(1.)  The  names  of  the  persons  by  whom  tne  power  mentioned  in  such 
certificate  is  to  be  exercised,  and  in  the  case  of  a  mortgage  the 
maximum  amount  of  charge  to  be  created,  if  it  is  intended  to  fix 
any  such  maximum,  and  in  the  case  of  a  sale  the  minimum  price 
at  which  a  sale  is  to  be  made,  if  it  is  intended  to  fix  any  such 
minimum : 

(2.)  The  specific  place  or  places  where  such  power  is  to  be  exercised,  or 
if  no  place  be  specified,  then  that  it  may  be  exercised  anywhere, 
subject  to  the  provisions  hereinafter  contained  : 

(3.)  The  limit  of  time  within  which  such  power  may  be  exercised. 

78.  No  certificate  of  mortgage  or  sale  shall  be  granted  so  as  to  authoriae 
any  mortgage  or  sale  to  be  made — 

At  any  place  within  the  United  Kingdom,  if  the  port  of  registry  of  the 
ship  be  situate  in  the  United  Eangdom ;  or  at  any  place  wiUdn  the  same 
British  possession  if  the  port  of  registry  ia  situate  within  a  British 
possession  ;  or 

By  any  person  not  named  in  the  certificate. 

79.  Certificates  of  mortgage  and  sale  shall  be  in  the  forms  marked  re- 
spectively M.  and  N.  in  the  schedule  hereto,  and  shall  contain  a  statement 
of  the  several  particulars  hereinbefore  directed  to  be  entered  in  the  register 
book,  and  in  addition  thereto  an  enumeration  of  any  registered  mortgages 
or  certificates  of  mortgage  or  sale  affecting  the  ships  or  shares  in  respect  of 
which  such  certificates  are  given. 

80.  The  following  roles  shall  be  obserred  as  to  certificates  of  mortgage ; 
(that  is  to  say,) 
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(1.)  The  power  shall  be  exereiAed  in  eonfonnitgr  with  the  directioos  con- 
tained in  the  certificate : 

(2.)  A  record  of  eveiy  mortgage  made  thereunder  shall  be  indoned 
thereon  by  a  registrar  or  British  consular  officer  : 

(3.)  No  mortgage  bond  Jlde  made  thereunder  shall  be  impeached  by  rea- 
son of  the  person  by  whom  the  power  was  giyen  dying  before  the 
making  of  such  mortgage : 

(4.)  Whenever  the  eertihcate  contains  a  specification  of  the  place  or 
places  at  which,  and  a  limit  of  time  not  exceeding  twelve  months 
within  which,  the  power  is  to  be  exercised,  no  mortgage  bond  fide 
made  to  a  mortgagee  without  notice  shall  be  impeached  by  reason 
of  the  bankruptcy  or  insolvency  of  the  person  by  whom  the  power 
was  given : 

(5.)  Every  mortgage  which  is  so  registered  as  aforesaid  on  the  certificate 
shall  have  pnority  over  all  mortgages  of  the  same  ship  or  share 
created  subsequently  to  the  date  of  the  entry  of  the  certificate  in  the 
register  book  ;  and  if  there  be  more  mortgages  than  one  so  indorsed  • 

the  respective  mortgagees  claiming  thereunder  shaU,  notwithstand- 
ing any  express,  implied  or  .constructive  notice,  be  entitled  one 
before  the  other  according  to  the  date  at  which  a  record  of  each  in- 
strument is  indorsed  on  the  certificate,  and  not  according  to  the  date 
of  the  instrument  creating  the  mortgage  : 

(6.)  Subject  to  the  foregoing  rules  every  mortgagee  whose  mortgage  is 
registered  on  the  certificate  shall  have  the  same  rights  and  powers 
and  be  subject  to  the  same  liabilities  as  he  would  have  had  and  been 
subject  to  if  his  mortgage  had  been  registered  in  the  register  book 
instead  of  on  the  certificate  : 

(7.)  The  discharge  of  any  mortgage  so  registered  on  the  certificate  may 
be  indorsed  thereon  by  any  registrar  or  British  consular  officer  upon 
the  production  of  such  evidence  as  is  hereby  required  to  be  produced 
to  the  registrar  on  the  entry  of  the  discharge  of  a  mortgage  in  the 
register  book ;  and  upon  such  indorsement  being  made,  the  estate, 
if  any,  which  passed  to  the  mortgagee  shall  vest  in  the  same  person 
or  persons  in  whom  the  same  would,  having  regard  to  intervening 
acts  and  circumstances,  if  any,  have  vested  if  no  such  mortgage  had 
been  made : 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the  registrar  by 
whom  it  was  granted  he  shall,  after  recording  in  the  register  book 
in  such  manner  as  to  preserve  its  priority  any  unsatisfied  mortgage 
registered  thereon,  cancel  such  certificate,  and  enter  the  fact  of  such 
cancellation  in  the  register  book ;  and  every  certificate  so  cancelled 
•hall  be  void  to  aU  intents. 

81.  The  following  rules  shall  be  observed  as  to  certificates  of  sale :  (that  Rniet  is  to  eer- 
Ittosay.)  mntmotuh. 

(1.)  No  such  certificate  shall  be  granted  except  for  the  sale  of  an  entire 
ship:  . 

(2.)  The  power  shall  be  exercised  in  conformity  with  the  directions  con- 
tained in  the  certificate : 

(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  consideration 
•hall  be  impeached  by  reason  of  the  person  by  whom  the  power  was 
given  djdng  before  the  making  of  such  sale : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place  or 
places  at  which,  and  a  limit  of  time  not  exceeding  twelve  montha 
within  which,  the  power  is  to  be  exercised,  no  sale  bond  fide  made 
to  a  purchaser  for  valuable  consideration  without  notice  shall  be 
impeached  by  reason  of  the  bankruptcy  or  insolvency  of  the  persoa 
by  whom  the  power  was  given  : 

(5.)  Any  trana&r  made  to  a.  person  qualified  to  be  the  owner  of  British 
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ships  shall  be  b  j  bill  of  sale  in  the  form  hereinbefore  mentioned,  or 
as  near  thereto  as  circumstances  permit : 

(6.)  If  the  ship  is  sold  to  a  party  qualified  to  hold  British  shipSj  the  ship 
shall  be  registered  anew ;  bat  notice  of  all  mortgages  enumerated 
on  the  certificate  of  sale  shall  be  entered  in  the  register  book  : 

(7.)  Previously  to  such  registry  anew  there  shall  be  produced  to  the 
registrar  required  to  make  the  same  the  bill  of  sale  by  which  the 
ship  is  transferred,  the  certificate  of  sale,  and  the  certificate  of  regis- 
try of  such  ship  : 

(8.)  Such  last- mentioned  registrar  shall  retain  the  certificates  of  sale 
and  registry,  and  after  having  indorsed  on  both  of  such  instru- 
ments an  entiy  of  the  fact  of  a  sale  havine  taken  place,  shall  forward 
the  said  certificates  to  the  registrar  of  we  port  appearing  on  such 
certificates  to  be  the  former  port  of  registry  of  the  ship,  and  such 
last-mentioned  registrar  shall  thereupon  make  a  memorandum  of 
the  sale  in  his  register  book,  and  the  registry  of  the  ship  in  such 
book  shall  be  considered  as  closed,  except  as  far  as  relates  to  any 
unsatisfied  mortgages  or  existing  certificates  of  mortgage  entered 
therein : 

(9.)  On  such  registry  anew  the  description  of  the  ship  contained  in  her 
original  certificate  of  registry  may  be  transferred  to  the  new  register 
book,  without  her  beine  re-surveyed,  and  the  declaration  to  be  made 
by  the  purchaser  shall  be  the  same  as  would  be  required  to  be  made 
by  an  ordinary  transferree  : 

(10.)  If  the  ship  is  sold  to  a  party  not  qualified  to  be  the  owner  of  a 
British  ship,  the  bill  of  sale  by  which  the  ship  is  transferred,  the 
certificate  of  sale,  and  the  certificate  of  registry  shall  be  produced 
to  some  registrar  or  consular  officer,  who  shall  retain  the  certificates 
of  sale  and  registry,  and,  having  indorsed  thereon  the  fieu;t  of  such 
ship  having  been  sold  to  persons  not  qualified  to  be  owners  of 
British  ships,  shall  forward  such  certificates  to  the  registrar  of  the 
port  appearing  on  the  certificate  of  registiy  to  be  the  port  of  registry 
of  such  ship ;  and  such  last-mentioned  registrar  snail  thereupon 
make  a  memorandum  of  the  sale  in  his  register  book,  and  the 
registry  of  the  ship  in  such  book  shall  be  considered  as  closed, 
except  so  far  as  relates  to  any  unsatisfied  mortgages  or  existing  cer- 
tificates of  mortgage  entered  therein  : 

(11.)  If  upon  a  sale  being  made  to  an  unqualified  person  default  is  made 
in  the  production  of  such  certificates  as  are  mentioned  in  the  last 
rule,  such  unqualified  person  shall  be  considered  by  British  law  as 
having  acquired  no  title  to  or  interest  in  the  ship  ;  and  further,  the 
party  upon  whose  application  such  cei-tificate  was  granted,  and  the 
persons  exercising  the  power,  shall  each  incur  a  penalty  not  exceed- 
ing one  hundred  pounds  : 

(12.)  If  no  sale  is  made  in  conformity  with  the  certificate  of  sale,  such 
certificate  shall  be  delivered  to  the  registrar  by  whom  the  same  was 
granted  ;  and  such  registrar  shall  thereupon  cancel  it,  and  enter  the 
fact  of  such  cancellation  in  the  register  book ;  and  every  certificate 
so  cancelled  shall  be  void  to  all  intents. 

82.  Upon  proof  at  any  time  to  the  satisfaction  of  the  Commissioners  of 
Customs  that  any  certificate  of  mortgage  or  sale  is  lost  or  so  obliterated  as 
to  be  useless,  and  that  the  powers  thereby  given  have  never  been  exercised, 
or  if  they  have  been  exercised  then  upon  proof  of  the  several  matters  and 
things  that  have  been  done  thereunder,  it  shall  be  lawful  for  the  registrar, 
with  the  sanction  of  the  said  commissioners,  as  circumstances  may  require, 
either  to  issue  a  new  certificate,  or  to  direct  such  entries  to  be  made  in  the 
register  book  or  such  other  matter  or  thing  to  be  done  as  might  have  been 
made  or  done  if  no  such  loss  or  obliteration  had  taken  place. 
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88.  The  registered  owner  for  the  time  being  of  any  ship  or  share  therein  Rerocation  of 
in  respect  of  which  a  certificate  of  mortgage  or  sale  has  been  granted,  spe-  moctaiM  and 
cifying  the  place  or  places  where  the  power  thereby  given  is  to  be  exer-  sale, 
cised,  may,  by  an  instmment  under  his  hand  made  m  the  form  O.  in  the 
schedule  hereto,  or  as  near  thereto  as  circumstances  permit,  authorize  the 
registrar  by  whom  such  certificate  was  granted  to  give  notice  to  the  regis- 
trar or  consular  officer,  registrars  or  consular  officers,  at  such  place  or 
places,  that  such  certificate  is  revoked  ;  and  notice  shidl  be  given  accord- 
ingly ;  and  all  registrars  or  consular  officers  receiving  such  notice  shall 
record  the  same,  and  shall  exhibit  the  same  to  all  persons  who  may  apply 
to  them  for  the  purpose  of  effecting  or  obtaining  a  mortgage  or  transfer 
under  the  said  certificate  of  mortgage  or  sale ;  and  after  such  notice  has 
been  so  recorded  the  said  certificate  shall,  so  far  as  concerns  any  mortgage 
or  sale  to  be  thereafter  made  at  such  place,  be  deemed  to  be  revoked  and  of 
no  effect ;  and  eveiy  registrar  or  consular  officer  recording  any  such  notice 
shall  thereupon  state  to  the  registrar  by  whom  the  certificate  was  granted, 
whether  any  previous  exercise  of  the  power  to  which  such  certificate  refers 
has  taken  place. 

mndTrmuifer  tf 

Registry  anew  and  Transfer  of  Registry.  JUgMnf, 

84.  Whenever  any  registered  ship  is  so  altered  as  not  to  correspond  Alteration  in  ihip 
with  the  particulars  relating  to  her  tonnage  or  description  contained  in  the  ^  ^  regiiteied. 
register  book,  then,  if  such  alteration  is  made  at  a  port  where  there  is  a 
registrar,  the  registrar  of  such  port,  but  if  made  elsewhere,  the  registrar  of 
the  first  port  having  a  register  at  which  the  ship  arrives  after  her  altera- 
tion, shall,  on  application  made  to  him,  and  on  the  receipt  of  a  certificate 
from  the  proper  surveyor  specifying  the  nature  of  such  alteration,  either 
retain  the  old  certificate  of  registry  and  grant  a  new  certificate  of  registry 
containing  a  description  of  the  ship  as  altered,  or  indorse  on  the  existing 
certificate  a  memorandum  of  such  alteration,  and  subscribe  his  name  to 
such  indorsement ;  and  the  registrar  to  whom  such  application  as  aforesaid 
is  made,  if  he  is  the  registrar  of  the  port  of  registry  of  the  ship,  shall  him- 
self enter  in  his  register  book  the  particulars  of  the  alteration  so  made,  and 
the  fact  of  such  new  certificate  having  been  granted  or  indorsement  having 
been  made  on  the  existing  certificate ;  but  if  he  is  not  such  last-mentioned 
registrar,  he  shall  forthwith  report  such  particulars  and  facts  as  aforesaid, 
accompanied  by  the  old  certificate  of  registry  in  cases  where  a  new  one  has 
been  granted,  to  the  registrar  of  the  port  of  registry  of  the  ship,  who  shall 
retain  such  old  certificate  (if  any),  and  enter  such  particulars  and  facta  in 
his  register  book  accordingly. 

86.  When  the  registrar  to  whom  application  is  made  in  respect  of  any  Oii^tention 
such  alteration  as  aforesaid  is  the  registrar  of  the  port  of  registry,  he  may,  JJ^STiJilJuUed. 
if  he  thinks  fit,  instead  of  registering  such  alteration,  require  such  ship  to 
be  registered  anew  in  manner  hereinbefore  directed  on  the  first  registry  of 
a  ship,  and  if  he  is  not  such  registrar  as  lastly  hereinbefore  mentioned  he 
may  nevertheless  require  such  ship  to  be  registered  anew,  but  he  shall  in 
such  last-mentioned  case  grant  a  provision^  certificate  or  make  a  provi- 
sional indorsement  of  the  alteration  made  in  manner  hereinbefore  directed 
in  cases  where  no  registry  anew  is  required,  taking  care  to  add  to  such 
certificate  or  indorsement  a  statement  that  the  same  is  made  provisionally, 
and  to  insert  in  his  report  to  the  registrar  of  the  port  of  registry  of  the  ship 
a  like  statement. 

66.  Every  such  provisional  certificate,  or  certificate  provisionally  in-  Orantofpro. 
dorsed,  shall,  within  ten  days  after  the  first  subseauent  arrival  of  the  ship  Jifl***Sfi**'"-ect 
at  her  port  of  discharge  in  the  United  Kingdom,  if  registered  in  the  United  ofiOteTaUon! 
Kingdom,  or,  if  registered  elsewhere,  at  her  port  of  discharge  in  the  British 
possession  within  which  her  port  of  registry  is  situate,  be  delivered  up  to 
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the  regifltrar  thereof)  who  shall  thereupon 
anew  in  the  same  manner  in  all  respects 
first  registry  of  any  ship. 


mich  ship  to  be 
hereinbefore 
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87.  On  failure  of  such  registry  anew  of  any  ship  or  registry  of  alteratioD 
of  any  ship  so  altered  as  aforesaid,  such  ship  snail  be  deemed  not  dnly 
registered,  and  shall  no  longer  be  recognized  as  a  British  ship. 

On  ehflige  of  88.  If  ^ojKm  any  change  of  ownership  in  any  ship  the  owner  or  owners 

ownen,  re^iftiy  desire  to  have  such  ship  registered  anew,  although  such  registry  anew  is 
^untS^n-  not  required  l^  this  act,  it  shall  be  lawful  for  the  registrar  of  the  port  at 
which  such  ship  is  already  registered,  on  the  deliveiy  up  to  him  of  the 
existing  certificate  of  registry,  and  on  the  other  reauisites  to  refi;iatiT,  or 
such  of  them  as  the  registrar  thinks  material,  being  duly  complied  with,  to 
make  such  registry  anew,  and  grant  a  certificate  thereot 


qnlnd. 
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89.  The  registry  of  any  ship  may  be  transferred  from  one  port  to  another 
upon  the  application  of  all  parties  appearing  on  the  register  to  be  interested 
in  such  ship,  whether  as  owners  or  mortgagees,  such  application  to  be  ex- 
prcHsed  by  a  declaration  in  writing  made  and  subscribed,  if  the  party  so 
required  to  make  and  subscribe  the  same  resides  at  or  within  five  miles  of 
the  custom  house  of  the  port  from  which  such  ship  is  to  be  transferred,  in 
the  presence  of  the  registrar  of  such  port,  but  if  beyond  that  distance  in  the 
presence  of  any  registrar  or  of  any  justice  of  the  peace. 

90.  Upon  such  application  being  made  as  is  hereinbefore  mentioned,  and 
upon  the  delivery  to  him  of  the  certificate  of  registry,  the  registrar  of  the 
port  at  which  such  ship  is  already  registered  shafi  transmit  to  the  registrar 
of  the  port  at  which  such  ship  is  intended  to  be  registered  notice  of  such 
application  having  been  made  to  him,  together  with  a  true  copy  of  aU  par- 
ticulars relating  to  such  ship,  and  the  names  of  all  the  parties  appearing 
by  his  book  to  be  interested  as  owners  or  mortgagees  in  such  ship ;  and 
such  last-mentioned  re^strar  shall,  upon  the  receipt  of  such  notice,  enter 
all  such  particulars  ana  names  in  his  book  of  registry,  and  grant  a  fi-esk 
certificate  of  registry,  and  thenceforth  such  ship  shall  be  considered  as 
registered  at  and  belonging  to  such  last-mentioned  port,  and  the  name  of 
such  last-mentioned  port  shall  be  substituted  on  the  stem  of  such  ship  in 
lieu  of  the  name  of  the  port  previously  appearing  thereon. 

91.  The  transfer  of  the  registry  of  any  ship  in  manner  aforesaid  shall  not 
in  any  way  affect  the  rights  of'^the  several  persons  interested  either  as 
owners  or  mortgagees  in  such  ship,  but  such  rights  shall  in  all  respects  be 
maintained  and  continue  in  the  same  manner  as  if  no  such  transfer  had 
been  effected. 

Eegistry,  Miscellaneous, 

92.  Every  person  may,  upon  payment  of  a  fee  to  be  fixed  by  theCommis- 
sioners  of  Customs  not  exceeding  one  shilling,  have  access  to  the  register 
book  for  the  purpose  of  inspection  at  any  reasonable  time  during  the  houra 
of  official  attendance  of  the  registrar. 

93.  No  registrar  shall  be  liable  to  damages  or  otherwise  for  any  loss 
-accruing  to  any  person  by  reason  of  any  act  done  or  de£uilt  made  by  him 
in  his  character  of  registrar,  unless  the  same  has  happened  throng  hia 
neglect  or  wilful  act. 

94.  Every  registrar  in  the  United  Kingdom  shall  at  the  expiration  of 
every  month,  and  every  other  registrar  shaU  witibout  delay,  or  at  such  stated 
times  as  may  be  fixed  by  the  Commissioners  of  Customs,  transmit  to  the 
custom  house  in  London  a  fiill  return  in  such  form  as  they  may  direct  of  all 
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registries,  transfers,  transmissions,  mortgages  and  other  dealings  with  ships 
which  have  been  registered  by  or  communicated  to  them  in  their  character 
of  registrars,  and  the  names  of  the  persons  who  have  been  concerned  in  the 
same,  and  such  other  particulars  as  may  be  directed  by  the  said  commis- 
sioners. 

96.  All  fees  authorized  to  be  taken  under  the  second  part  of  this  act  Appiicktion  of 
shall,  if  taken  in  any  part  of  the  United  Kingdom,  be  appUed  in  pajrment  ^^^' 
of  the  general  expenses  of  canying  into  effect  the  purposes  of  such  second 

Eart,  or  otherwise  as  the  Treasury  may  direct,  but  if  taken  elsewhere  shall 
e  disposed  of  in  such  way  as  the  executiye  goveniment  of  the  British  pos- 
session in  which  they  are  taken  may  direct 

96.  The  Commissioners  of  Customs  shall  cause  the  several  forms  required  Commistionen  of 
or  authorized  to  be  used  by  the  second  part  of  this  act,  and  contained  in  5j**°"*f  *®,  P"^ 
the  schedule  hereto,  to  be  supplied  to  idl  registrars  within  her  Majesty's  eo^Jj^t  oTsoard 
dominions  for  distribution  to  the  several  persons  requiring  to  use  the  ofTndemaj 
same,  either  free  of  charge,  or  at  such  moderate  prices  as  they  may  from  jfiSi'^SJ^* 
time  to  time  direct,  and  the  said  conmiissioners,  with  the  consent  of  the  tiou. 

Board  of  Trade,  may  from  time  to  time  make  such  alterations  in  the  forms 
contained  in  the  schedule  hereto  as  it  may  deem  requisite,  but  shall,  before 
issuing  any  altered  form,  give  such  public  notice  thereof  as  may  be  neces- 
sary in  oraer  to  prevent  inconvenience ;  and  the  said  commissioners  may 
also,  with  such  consent  as  aforesaid,  for  the  purposes  of  carrying  into  effect 
the  provisions  contained  in  the  second  part  of  this  act,  give  such  instruc- 
tions as  to  the  manner  of  making  entries  in  the  register  book,  as  to  the 
execution  and  attestation  of  powers  of  attorney,  as  to  any  evidence  to  be 
required  for  identifying  any  person,  and  generally  as  to  any  act  or  thing 
to  be  done  in  pursuance  of  the  second  part  of  this  act,  as  tney  may  think 
fit. 

97.  Whenever  in  any  case  in  which  under  the  second  part  of  this  act  Power  to  legb- 
any  person  is  required  to  make  a  declaration  on  behalf  of  himself  or  of  any  JJSi^J^jJJJSSis 
body  corporate,  or  any  evidence  is  required  to  be  produced  to  the  registrar,  and  other  ctI- 

it  is  shown  to  the  satisfaction  of  the  registrar  that  from  any  reasonable  denee. 
cause  such  person  is  unable  to  make  the  declaration,  or  that  such  evidence 
cannot  be  produced,  it  shall  be  lawfrd  for  the  registrar,  with  the  sanction 
of  the  Commissioners  of  Customs,  and  upon  the  production  of  such  other 
evidence,  and  subject  to  such  terms  as  they  may  tnink  fit,  to  dispense  with 
any  such  declaration  or  evidence. 

96.  In  cases  where  it  appears  to  the  Commissioners  of  Customs,  or  to  Power  for  com- 
the  governor  or  other  person  administering  the  government  of  any  British  jJ^Jj^iSf^^Jj 
possession,  that  by  reason  of  special  circumstances  it  would  be  desirable  eaiea  to  grant  a 
that  permission  should  be  granted  to  any  British  ship  to  pass,  without  ^^^Afi^^  ^^^ 
being  previously  registered,  from  one  port  or  place  in  her  Majesty's  domi-  »8'**''*^ 
nions  to  any  other  port  or  place  within  the  same,  it  shall  be  lawful  for  such 
commissioners  or  governor  or  other  person  to  grant  a  pass  accordingly,  ' 
and  such  pass  shall  for  the  time  and  within  the  limits  therein  mentioned 
have  the  same  effect  as  a  certificate  of  registry. 

99.  If  iuiy  person  interested  in  any  ship  or  any  share  therein  is,  by  Prorision  ftv 
reason  of  infancy,  lunacy  or  other  inabdity,  mcapable  of  making  any  decla-  SJ^h«ln«^^ 
ration  or  doin^  any  thing  required  or  permitted  by  this  act  to  be  made  or  pacitj. 
done  by  such  incapable  person  in  respect  of  registry,  then  the  guardian  or 
committee,  if  any,  of  such  incapable  person,  or,  if  there  be  none,  any  per- 
son unpointed  by  any  court  or  judge  possessing  jurisdiction  in  respect  of 
the  property  of  incapable  persons,  upon  the  petition  of  any  person  on 
behidf  of  such  incapable  person,  or  of  any  other  person  interested  in  the 
making  such  declaration  or  doing  such  thing,  may  make  such  declaration, 
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or  a  declaration  as  nearly  correBponding  thereto  as  circnmstancea  permit, 
and  do  such  thing  in  the  name  and  on  oehalf  of  snch  incapable  person ; 
and  aU  acts  done  by  snch  aubstitute  shall  be  as  effectual  aa  if  done  by  the 
person  for  whom  he  is  substituted. 

100.  Whenever  any  person  is  beneficially  interested,  otherwise  than  by 
way  of  mortgage,  in  any  ship  or  share  therein  registered  in  the  name  of 
some  other  person  as  owner,  the  person  so  interested  shall,  as  well  as  ibe 
registered  owner,  be  subject  to  atl  pecuniary  penalties  imposed  by  this  or 
by  any  other  act  on  owners  of  ships  or  shares  therein,  so  nevertheless  that 
proceedings  may  be  taken  for  the  enforcement  of  any  such  pecuniary 

{)enalties  against  both  or  either  of  the  aforesaid  parties,  with  or  withoi^ 
oining  the  other  of  them. 

Forgery, 

101.  Any  person  who  forges,  assists  in  forging,  or  procures  to  be  forged, 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be 
fraudulently  altered,  any  register  book,  certificate  of  surveyor,  certificate  of 
registry,  declaration  of  ownership,  bill  of  sale,  instrument  of  mortgage, 
certificate  of  mortgage  or  sale,  or  any  entry  or  indorsement  required  by  the 
second  part  of  this  act  to  be  made  m  or  on  any  of  the  above  documents, 
shall  for  every  such  offence  be  deemed  to  be  guilty  of  felony. 

NationaZ  Character, 

102.  No  officer  of  customs  shall  grant  a  clearance  or  transire  for  any 
ship  until  the  master  of  such  ship  has  declared  to  such  officer  the  name  of 
the  nation  to  which  he  claims  that  she  belongs,  and  such  officer  shall  there- 
upon inscribe  such  name  on  the  clearance  or  transire ;  and  if  any  ship 
attempts  to  proceed  to  sea  without  such  clearance  or  transire,  any  such 
officer  may  detain  her  until  such  declaration  is  made. 

103.  The  offences  hereinafter  mentioned  shall  be  punishable  as  follows  ; 
(that  is  to  say,) 

(1.)  If  any  person  uses  the  British  flag  and  assumes  the  British  national 
character  on  board  any  ship  owned  in  whole  or  in  part  by  any  per- 
sons not  entitled  by  law  to  own  British  ships,  for  the  piupose  of 
making  such  ship  appear  to  be  a  British  ship,  such  ship  shall  be 
forfeited  to  her  Majesty,  unless  such  assumption  has  been  made  for 
the  purpose  of  escaping  capture  by  an  enemy  or  by  a  foreign  ship  of 
war  in  exercise  of  some  belligerent  right ;  and  m  any  proceeding 
for  enforcing  any  such  forfeiture  the  burden  of  proving  a  title  to  use 
the  British  flag  and  assume  the  British  national  character  shall  lie 
upon  the  person  using  and  assuming  the  same  : 

(2.)  If  the  master  or  owner  of  any  British  ship  does  or  permits  to  be 
done  any  matter  or  thing,  or  carries  or  permits  to  be  carried  any 
papers  or  documents,  with  intent  to  conceal  the  British  character  of 
such  ship  from  any  person  entitled  by  British  law  to  inquire  into 
the  same,  or  to  assume  a  foreign  character,  or  with  intent  to  deceive 
any  snch  person  as  lastly  hereinbefore  mentioned,  such  ship  shall 
be  forfeited  to  her  Majes^ ;  and  the  master,  if  he  commits  or  ia 
privy  to  the  commission  of  itie  offence,  shall  be  guilty  of  a  misde- 
meanor : 

(3.)  If  any  unqualified  person,  except  in  the  case  of  such  transmitted 
interests  as  are  hereinbefore  mentioned,  acq^uires  as  owner  any 
interest,  either  legal  or  beneficial,  in  a  ship  using  a  British  flag  and 
assuming  the  British  character,  such  interest  shall  be  forfeited  to 
her  Majesty : 

(4.)  If  any  person,  on  behalf  of  himself  or  any  other  person  or  body  of 
persons,  wilfully  makes  a  false  declaration  touching  the  qualification 
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of  himself  or  such  other  person  or  body  of  persons  to  OTm  British 
ships  or  any  shares  therein,  the  declarant  shall  be  guilty  of  a  misde- 
meanor ;  and  the  ship  or  share  in  respect  of  which  such  declaration 
is  made,  if  the  same  has  not  been  forfeited  under  the  foregoing  pro- 
vision, shall,  to  the  extent  of  the  interest  therein  of  the  person 
making  the  declaration,  and,  unless  it  is  shown  that  he  had  no 
authonty^  to  make  the  same,  of  the  parties  on  behalf  of  whom  such 
declaration  is  made,  be  forfeited  to  her  Majeslr  : 
And  in  order  that  the  above  provisions  as  to  forfeitures  may  be  carried 
into  effect,  it  shall  be  lawAil  for  any  commissioned  officer  on  itdl  pay  in  the 
military  or  naval  service  of  her  Majesty,  or  any  British  officer  of  customs, 
or  any  British  consular  officer,  to  seize  and  detain  any  ship  which  has, 
either  wholly  or  as  to  any  share  therein,  become  subject  to  forfeiture  as 
aforesaid,  and  to  bring  her  for  adjudication  before  the  High  Court  of 
Admiralty  in  England  or  Ireland,  or  any  Court  having  Admirsdty  jurisdic- 
tion in  her  Majesty's  dominions  ;  and  such  Court  may  thereupon  make  such 
order  in  the  case  as  it  may  think  fit,  and  may  award  to  the  officer  bringing 
in  the  same  for  adjudication  such  portion  of  the  proceeds  of  the  sale  of  any 
forfeited  ship  or  share  as  it  may  think  right 

104.  No  such  officer  as  aforesaid  shall  be  responsible,  either  civilly  or  offleer  not  lubto 
*  criminally,  to  any  person  whomsoever,  in  respect  of  the  seizure  or  deten-  ^^^  seisure 
tion  of  any  ship  that  has  been  seized  or  detamed  by  him  in  pursuance  of  Stto  grai^s.^' 
the  provisions  herein  contained,  notwithstandiug  that  such  ship  is  not 
brought  in  for  adjudication,  or,  if  so  brought  in,  is  declared  not  to  oe  liable 
to  forfeiture,  if  it  is  shown  to  the  satisfaction  of  the  judge  or  Court  before 
whom  any  trial  relating  to  such  ship  or  such  seizure  or  detention  is  held 
that  there  were  reasonable  grounds  for  such  seizure  or  detention  ;  but  if  no 
such  grounds  are  shown,  such  judge  or  Court  may  award  payment  of  costs 
and  damages  to  any  party  aggrieved,  and  make  such  otner  order  in  the 
premises  as  it  thinks  just 

106.  If  any  colours  usually  worn  by  her  Majesty's  ships,  or  any  colours  Penalty  for  oany- 
resembling  those  of  her  Majesty,  or  any  distinctive  national  colours,  except  JjfJSjJJ^*^**' 
the  red  ensign  usually  worn  by  merchant  ships,  or  except  the  union  jack 
with  a  white  border,  or  if  the  pendant  usuaUy  carried  by  her  Majesty's 
ships  or  any  pendant  in  anywise  resembling  such  pendant,  are  or  is  hoisted 
on  board  any  ship  or  boat  belonging  to  any  subject  of  her  Majesty  without 
warrant  for  so  doing  from  her  Majesty  or  from  the  Admiralty,  the  master 
of  such  ship  or  boat  or  the  owner  thereof,  if  on  board  the  same,  and  every 
other  person  hoisting  or  joining  or  assisting  in  hoisting  the  same,  shall  for 
every  such  offence  incur  a  penalty  not  exceeding  five  hundred  pounds  ;  and 
it  shall  be  lawful  for  aziy  officer  on  fiill  pay  in  the  military  or  naval  service 
of  her  Majesty,  or  any  British  officer  of  the  customs,  or  any  British  consular 
officer,  to  board  any  such  ship  or  boat,  and  to  take  away  any  such  jack, 
colours  or  pendant ;  and  such^  jack,  colours  or  pendimt  shall  be  forfeited  to 
her  Majesty. 

106.  Whenever  it  is  declared  by  this  act  that  a  ship  belonging  to  any  Bibotofdeeian. 
person  or  body  corporate  qualifiea  according  to  this  act  to  be  owners  of  ^  jj*^^^  ^^ 
British  ships  shall  not  be  recognized  as  a  British  ship,  such  ship  shall  not  not  b«  noognised 
be  entitled  to  any  benefits,  privileges,  advantages  or  protection  usually  u  •  Biltltii  ship, 
enjoyed  by  British  ships,  and  shall  not  be  entitled  to  use  the  British  flag  or 
assume  the  British  national  character ;  but,  so  far  as  regards  the  payment 
of  dues,  the  liability  to  pains  and  penalties,  and  the  punishment  of  offences 
commited  on  board  such  ship  or  by  any  persons  belonging  to  her,  such 
ship  shall  be  dealt  with  in  the  same  manner  in  all  respects  as  if  she  were  a 
recognized  British  ship. 
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Bividence. 

107.  Eyeiy  register  of  or  declaration  made  in  pursnance  of  the  second 
part  of  this  act  in  respect  of  any  British  ship  may  be  proved  in  any  court 
of  justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  receive  evidence,  either  by  the  production  of  the  original  or  by 
an  examined  copy  thereof,  or  by  a  copy  thereof  purportinff  to  be  certified 
nnder  the  hand  of  the  registrar  or  other  person  having  the  charge  of  the 
original ;  which  certified  copies  he  is  hereby  required  to  fiunish  to  any 
person  applying  at  a  reasonable  time  for  the  same,  upon  payment  of  one 
shilling  for  each  such  certified  copy  ;  and  every  such  register  or  copy  of  a 
register,  and  also  every  certificate  of  registry  of  any  British  ship,  purport- 
ing to  be  signed  by  the  registrar  or  other  proper  officer,  shall  be  received 
in  evidence  in  any  court  of  lustice  or  before  any  person  having  by  law  or 
by  consent  of  parties  authonty  to  receive  evidence  as  primft  fieu;ie  proof  of 
all  the  matters  contained  or  recited  in  such  register  when  the  register  or 
such  copy  is  produced,  and  of  all  the  matters  contained  in  or  indorsed  on 
such  certificate  of  registry,  and  purporting  to  be  authenticated  by  the 
signature  of  a  registrar,  when  such  certificate  is  produced. 

Saving  Clause. 

108.  Nothing  in  this  act  contained  shall  repeal  or  affect  an  act  passed* 
in  the  session  of  Parliament  holden  in  the  third  and  fourth  years  of  the 
reign  of  her  present  Majesty,  chapter  fifty-six,  intituled  ^  An  Act  further 
to  regulate  the  Trade  of  Ships  built  and  trading  within  the  Limits  of  the 
East  India  Company's  Charter." 
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Part  III. 

MASTERS  AND  SEAMEN. 

Application, 

109.  The  various  provisions  of  the  third  part  of  this  act  shall  have  the 
following  applications,  unless  the  context  or  subject  matter  requires  a 
different  application  ;  Tthat  is  to  say,) 

So  much  of  the  thira  part  of  this  act  as  relates  to  the  deliveiy  or  trans- 
mission of  lists  of  crews  to  the  registrar  general  of  seamen  shall  apply 
to  all  fishing  vessels  belonging  to  the  United  Kingdom,  whether  em- 
ployed exclusively  on  the  coast  of  the  United  Kingdom  or  not ;  to  all 
ships  belonging  to  the  Trinity  House,  or  the  commissioners  of  northern 
lighthouses,  constituted  as  hereinafter  mentioned,  or  the  port  of  Dublin 
corporation,  and  to  all  pleasure  yachts,  and  to  the  owners,  masters  and 
crews  of  such  ships  : 

So  much  of  the  third  part  of  this  act  as  relates  to  the  delivery  and  trans- 
mission of  lists  of  crews,  and  to  the  wages  and  effects  of  deceased 
seamen  and  apprentices,  shall  apply  to  all  sea-goine  British  ships, 
wherever  registered,  of  which  the  crews,  are  discharged,  or  whose  final 
port  of  destination  is  in  the  United  Kingdom,  and  to  the  ownen, 
masters  and  crews  of  such  ships : 

So  much  of  the  third  part  of  this  act  as  relates  to  the  shipping  and  dis- 
charge of  seamen  in  the  United  Kingdom  shall  apply  to  all  sea-goine 
British  ships,  wherever  registered,  and  to  the  owners,  masters  ana 
crews  of  such  ships  : 

So  much  of  the  third  part  of  this  act  as  relates  to  seamen  volunteering 
into  the  royal  navy  shall  apply  to  all  sea-going  British  ships,  wherever 
registered,  and  to  the  owners,  masters  and  crews  of  such  ships,  wherever 
the  same  may  be  : 

So  much  of  the  third  part  of  this  act  as  relates  to  rights  to  wages  and 
remedies  for  the  recovery  thereof;  to  the  shipping  and  discharge  of 
seamen  in  foreign  ports  ;  to  leaving  seamen  abroad,  and  to  the  relief 


17  &  18  Vict.  c.  104. 


ly 


of  seamen  in  diBtress  in  foreign  ports ;  to  the  proyisions,  health  and 
accommodation  of  seamen ;  to  the  power  of  seamen  to  make  com- 
plaints ;  to  the  protection  of  seamen  from  imposition ;  to  discipline ;  to 
naval  courts  on  the  high  seas  and  abroad ;  and  to  crimes  committed 
abroad ;  shall  apply  to  all  ships  registered  in  an^  of  her  Majesty^s 
dominions  abroad,  when  such  snips  are  out  of  the  jurisdiction  of  their 
respective  governments,  and  to  the  owners,  masters  and  crews  of  such 
ships : 
And  the  whole  of  the  third  part  of  this  act  shall  apply  to  all  sea-going  Ai  to  whole  of 
ships  registered  in  the  United  Kingdom,  (except  such  as  are  exclu-  P*rtlii.of  Art. 
sively  employed  in  fishing  on  the  coasts  of  the  United  Kingdom,  and 
such  as  belong  to  the  Trinity  House,  the  commissioners  of  northern 
lighthouses  or  the  port  of  Dublin  corporation,  and  also  except  pleasure 
yachts,)  and  also  to  all  ships  registered  in  any  British  possession  and 
employed  in  trading  or  going  between  any  place  in  the  United  Eling- 
dom  and  any  place  or  places  not  situate  in  the  possession  in  which 
such  ships  are  registered,  and  to  the  owners,  masters  and  crews  of 
such  ships  respectively,  wherever  the  same  may  be. 
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110.  There  shall  be  local  marine  boards  for  carrying  into  effect  the  pro-  t?SJI*mm1m*' 
visions  of  this  act  under  the  superintendence  of  the  Board  of  Trade  at  those  Boards, 
seaports  of  the  United  Kingdom  at  which  local  marine  boards  have  hereto- 
fore been  established,  and  at  such  other  places  as  the  Board  of  Trade 

appoints  for  itds  purpose  ;  and  each  of  such  local  marine  boards  shall  be 
constituted  as  follows ;  (that  is  to  say,)  the  mayor  or  provost  and  the 
stipendiary  magistrate  or  such  of  the  mayors  or  provosts  and  stipendiary 
magistrates  of  Uie  place  (if  more  than  one)  as  the  Board  of  Trade  appoints 
shall  be  a  member  or  members  ex  officio  ;  the  Board  of  Trade  shall  appoint 
four  members  from  persons  residing  or  having  places  of  business  at  the 
port  or  within  seven  miles  thereof ;  and  the  owners  of  foreign-going  ships 
and  of  home  trade  passenger  ships  registered  at  the  port  shall  elect  six 
members ;  and  such  elections  as  aforesaid  shidl  take  place  on  the  twenty- 
fifth  day  of  January,  one  thousand  eight  hundred  and  fifty-seven,  and  on 
the  twenty-fifth  day  of  January  in  every  third  succeeding  year,  and  such 
appointments  as  aforesaid  shall  take  place  within  one  month  after  such 
elections  ;  and  upon  the  conclusion  of  such  month  and  the  constitution  of  a 
new  board  the  functions  of  the  then  existing  board  shall  cease,  and  the 
board  consisting  of  the  members  then  newly  elected  and  appointed  shall 
take  its  place ;  and  any  occasional  vacancy  caused  in  the  intervals  between 
the  general  elections  and  appointments,  by  death,  resignation,  disqualifica- 
tion or  otherwise,  shall  be  nlled  up  within  one  month  after  it  occurs ;  and 
every  person  elected  or  appointed  on  an  occasional  vacancy  shall  continue 
a  member  until  the  next  constitution  of  a  new  board ;  and  the  mayor  or 
provost  shall  fix  the  place  and  mode  of  conducting  all  such  elections  as 
aforesaid,  and  also  on  occasional  vacancies  the  day  of  election,  and  shall 
give  at  least  ten  days*  notice  thereof;  and  the  Board  of  Trade  shall  have 
power  to  decide  any  questions  raised  concerning  any  such  elections. 

111.  Owners  of  foreign-going  ships  and  of  home  trade  passenger  ships  Qiiallfleation  of 
registered  at  any  seaport  at  wWch  there  is  a  local  marine  board  shall  have  J2ra"f  Local"' 
votes  at  the  election  of  members  of  such  board  as  follows  ;  (that  is  to  say,)  Marine  Boarda. 
every  registered  owner  of  not  less  than  two  hundred  and  fifty  tons  in  the 

whole  of  sucl\  shipping  shall  at  every  election  have  one  vote  for  each 
member  for  every  two  hundred  and  fifty  tons  owned  by  him,  so  that  his 
votes  for  any  one  member  do  not  exceed  ten :  and  for  the  purpose  of 
ascertaining  the  qualification  of  such  electors  the  following  rules  shall  be 
observed ;  (that  is  to  say,)  in  the  case  of  a  ship  registered  in  the  name  of 
one  person,  such  person  shall  be  deemed  to  be  the  owner,  and  in  the  case 
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of  a  ship  registered  in  distinct  and  several  shares  in  the  names  of  more 
persons  than  one,  the  tonnage  shall  be  apportioned  among  the  owners  as 
nearly  as  may  be  in  proportion  to  their  respective  shares,  and  each  of  such 
persons  shall  be  deemed  to  be  the  owner  of  the  tonnage  so  apportioned  to 
nim  ;  and  in  the  case  of  a  ship  or  shares  of  a  ship  registered  jointly  without 
severance  of  interest  in  the  names  of  more  persons  than  one,  the  tonnage 
shall,  if  it  is  sufficent,  either  alone  or  together  with  other  tonnage  (if  any) 
owned  by  such  joint  owners,  to  give  a  qualification  to  each  of  them,  be  ap- 
portioned equally  between  the  joint  owners,  and  each  of  such  joint  owners 
shall  be  deemed  to  be  the  owner  of  the  equal  share  so  apportioned  to  him, 
but  if  it  is  not  so  sufficient,  the  whole  of  such  tonnage  shall  be  deemed  to 
be  owned  by  such  one  of  the  joint  owners  resident  or  having  a  place  of 
business  at  the  port  or  within  seven  miles  thereof  as  is  first  namea  on  the 
register ;  and  in  making  any  such  apportionment  as  aforesaid  any  portion 
may  be  struck  off  so  as  to  oDtain  a  divisible  amount ;  and  the  whole  amount 
of  tonnage  so  owned  by  each  person,  whether  in  ships  or  shares  of  or 
interests  m  ships,  shall  be  added  together,  and,  if  sufficient,  shall  constitute 
his  qualification. 

xastoofrach  US.  The  collector  or  comptroller  of  customs  in  evenr  seaport  of  the 

▼otontobemad*.  United  Kingdom  at  which  there  is  a  local  marine  boara  shall,  with  the 

assistance  of  the  registrar  general  of  seamen,  on  or  before  the  twenty -fifth 
day  of  December,  in  the  year  one  thousand  eight  hundred  and  fifty-six,  and 
in  every  third  succeeding  year,  make  out  an  alphabetical  list  of  the  persons 
entitled  by  virtue  of  this  act  to  vote  at  the  election  of  members  of  such 
local  manne  board,  containing  the  christian  name,  surname  and  residence 
of  each  such  person,  and  the  number  of  votes  to  which  he  is  entitled,  and 
shall  sign  such  list,  and  cause  a  sufficient  number  of  copies  thereof  to  be 
printed,  and  to  be  fixed  on  or  near  the  doors  of  the  custom  house  at  such 
seaport  for  two  entire  weeks  next  after  such  list  has  been  made,  and  shall 
keep  true  copies  of  such  list,  and  permit  the  same  to  be  perused  by  any 
person,  without  payment  of  any  fee,  at  all  reasonable  hours  during  such 
two  weeks. 


B«Tiakmoflbt 
•fToton. 


US.  The  mayor  or  provost  of  every  seaport  at  which  there  is  a  local 
marine  board,  or  such  of  them,  if  more  than  one,  as  is  or  are  for  the  time 
being  so  appointed  as  aforesaid,  shall  at  least  twenty  days  before  the 
twenty-fifth  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
fifty-seven,  and  in  each  succeeding  third  year,  nominate  two  justices  of  the 
peace  to  revise  the  said  lists ;  and  such  justices  shall,  between  the  eighth 
and  fifteenth  days  of  January,  both  inclusive  in  the  year  in  which  they  are 
so  nominated,  revise  the  said  list  at  the  custom  house  of  the  port,  or  in  some 
convenient  place  near  thereto,  to  be  hired,  if  necessary,  by  the  said  collector 
or  comptroller,  and  shall  give  three  clear  days'  notice  of  such  revision  by 
advertising  the  same  in  some  local  newspaper,  and  by  affixing  a  notice 
thereof  on  or  near  to  the  doors  of  such  custom  house,  and  shall  make  such 
revision  by  inserting  in  such  list  the  name  of  every  person  who  claims  to 
be  inserted  therein,  and  gives  proof  satisfactory  to  tne  said  revisers  of  his 
right  to  have  his  name  so  inserted,  and  by  strikme  out  therefix)m  the  name 
of  every  person  to  the  insertion  of  which  an  objection  is  made  by  any  other 
person  named  in  such  list  who  gives  proof  satisfactory  to  the  said  revisers 
that  the  name  of  the  person  so  objected  to  ought  not  to  have  been  inserted 
therein ;  and  the  decision  of  the  said  revisers  with  respect  to  every  such 
claim  or  objection  shall  be  conclusive ;  and  the  said  revisers  shall  imme- 
diately after  such  revision  sign  their  names  at  the  foot  of  the  list  so  revised ; 
and  such  list  so  revised  shall  be  the  re^ster  of  voters  at  elections  of  mem- 
bers of  the  local  marine  board  of  such  seaport  for  three  years  fix>m  the 
twenty-fifth  day  of  Januaiy  then  next  ensuing  inclusive  to  the  twenty- 
fourth  day  of  January  inclusive  in  the  third  succeeding  year  ;  and  the  said 
xevised  hst,  when  so  signed,  shall  be  delivered  to  such  mayor  or  provost 
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as  aforesidd  of  the  place,  who  shall,  if  necessary,  cause  a  sufficient  nmnber 
of  copies  thereof  to  be  printed,  and  shall  cause  a  copy  to  be  deliyered  to 
eveiy  voter  applying  for  the  same. 

114.  The  said  collector  or  comptroller,  if  required,  shall  for  the  assistance  RegUten  to  tw 
of  the  said  revisors  in  revising  the  said  list  produce  to  them  the  books  con-  P«><1»««^ 
taining  the  register  of  ships  registered  at  such  seaport ;  and  the  registrar 
generS  of  seamen,  if  required,  shall  also  produce  or  transmit  to  such  re- 
visors such  certified  extracts  or  returns  from  the  books  in  his  custody  as 
may  be  necessary  for  the  same  purpose. 

116.  The  two  justices  aforesaid  shall  certify  all  expenses  properly  in-  Expeuet  to  be 
curred  by  any  such  collector  or  comptroller  as  aforesaid  in  making  and  ^jjJ^J^  ^^^'^^  ^ 
printing  the  said  list  and  in  the  revision  thereof,  and  the  Board  of  Trade 
shall  pay  the  same,  and  also  all  expenses  properly  incurred  b^  any  such 
mayor  or  provost  as  aforesaid  in  printing  the  same  or  in  elections  taking 
place  under  this  act ;  and  the  said  Board  may  disallow  any  items  of  any 
such  expenses  as  aforesaid  which  it  deems  to  have  been  miproperly  in- 
curred. 

116.  Every  person  whose  name  appears  on  such  revised  list,  and  no  PerMnionze- 
other  person,  shall  be  qualified  to  vote  at  the  election  of  members  of  the  JJJl/ylJJI**'*" 
local  marine  board  at  such  seaport  to  be  held  on  the  twenty-fifth  day  of 

January  next  after  the  revision  of  such  list,  and  at  any  occasional  election 
held  at  any  time  between  that  day  and  the  next  ordinaiy  triennial  election 
of  the  members  of  such  board. 

117.  Every  male  person  who  is  according  to  such  revised  list  of  the  Quaiiiicatloii  of 
voters  at  any  seaport  entitled  to  a  vote  shall  be  qualified  to  be  elected  a  MSn?BoKdJf*^ 
member  of  the  local  marine  board  of  such  seapoiit,  and  no  other  person  shall 

be  so  qualified ;  and  if  any  person  elected  as  a  member  after  such  election 
ceases  to  be  an  owner  of  such  quantity  of  tonnage  as  would  entitle  him  to 
a  vote,  he  shall  no  longer  continue  to  act  or  be  considered  as  a  member, 
and  thereupon  another  member  shall  be  elected  in  his  place. 

118.  No  act  of  any  local  marine  board  shall  be  vitiated  or  prejudiced  by  Error  in  election! 
reason  of  any  irregularity  in  the  election  of  any  of  its  members,  or  of  any  J^®  vitiate  wt* 
error  in  the  list  of  voters  herein  mentioned,  or  of  any  irregularity  in  the 

making  or  revising  of  such  list,  or  by  reason  of  any  person  who  is  not  duly 
qualified  as  hereinbefore  directed  acting  upon  such  board. 

119.  Every  local  marine  board  shall  keep  minutes  of  its  proceedings,  Minutes  and 
and  the  same  shall  be  kept  in  such  mode  (if  any)  as  the  Board  of  Trade  mUJ^b^^"^ 
prescribes  ;  and  such  minutes,  and  all  bookis  or  documents  used  or  kept  by 

any  local  marine  board,  or  by  any  examiners,  shipping  masters  or  other 
officers  or  servants  under  the  control  of  any  local  marine  board  shall  be 
open  to  the  inspection  of  the  Board  of  Trade  and  its  officers  ;  and  every 
local  marine  board  shall  make  and  send  to  the  Board  of  Trade  such  reports 
and  returns  as  it  reauires ;  but,  subject  as  aforesaid,  every  local  marine 
board  may  regulate  the  mode  in  which  its  meetings  are  to  oe  held  and  its 
business  conducted. 

120.  If  any  local  marine  board,  by  reason  of  any  election  not  taking  if  unr  Local  M*- 
place,  or  of  the  simult^eous  resignation  or  continued  non-attendance  of  aU  jS^^J^/****  ^ 
or  the  greater  part  of  the  members,  or  firom  any  other  cause  fails  to  meet  dnt^ie^Souii  of 
or  to  discharge  its  duties,  the  Board  of  Trade  may  in  its  discretion  either  Trade  maj  aa- 
take  into  its  own  hands  the  performance  of  the  duties  of  such  local  marine  JJ"jJ©S  a  mw' 
board  until  the  next  triennial  appointment  and  election  thereof,  or  direct  election. 

that  a  new  appointment  and  election  of  such  local  marine  board  shall  take 
place  immediately. 
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BMTd  ofTnte,  12L  ^  xi'poa  complaint  made  to  the  Board  of  Trade  it  appears  to  aneh 
^?J[[JgJ^2|J^  Board  that  any  appointments  or  arrangements  made  by  any  local  marine 
nnpuMiiu  made  board  under  tne  powers  hereby  given  to  it  are  not  such  as  to  meet  the 
i^^cai  lUriat    wants  of  the  port,  or  are  in  any  respect  unsatisfi&ctoiy  or  improper,  the 

Board  of  Trade  may  annul,  alter  or  rectify  such  appointments  or  arrange- 
ments in  such  manner  as,  having  regard  to  the  intentions  of  this  act  and  to 
the  wants  of  the  port,  it  deems  to  be  expedient 


8Ufpim§  C(0em,  Shipping  Qffice$. 

loeai  MariM  122.  In  every  seaport  in  the  United  Kingdom  in  which  there  is  a  local 

bitah^JhiDiSnK'  D^Arine  board  such  board  shall  establish  a  shipping  office  or  shipping  offices, 
oflMtT^'^  *°<1  n^Ay  for  ^^^  purpose,  subject  as  herein  mentioned,  procure  the  requi- 
site premises,  and  appoint  and  from  time  to  time  remove  and  re-appoint 
superintendents  of  such  offices,  to  be  cidled  shipping  masters,  with  any 
necessary  deputies,  clerks  and  servants,  and  regulate  the  mode  of  conduct- 
ing business  at  such  Mces,  and  shall,  subject  as  herein  mentioned,  have 
complete  control  over  the  same ;  and  every  act  done  by  or  before  any 
deputy  duly  appointed  shall  have  the  same  effect  as  if  done  by  or  before  a 
shippmg  master. 

B«Md  of  Tndeto  128.  The  sanction  of  the  Board  of  Trade  shall  be  necessary  so  far  as  re- 
tirai  ofeniUppioff  8*^^*  *^®  number  of  persons  so  appointed  by  any  such  local  marine  board, 
offleM.  and  the  amount  of  their  salaries  and  wages  and  all  other  expenses ;  and 

the  Board  of  Trade  shall  have  the  immediate  control  of  such  shipping 
offices,  so  far  as  regards  the  receipt  and  payment  of  money  thereat ;  and  aS 
shipping  masters,  deputies,  clerks  and  servants  so  appomted  as  aforesaid 
shall,  before  entering  upon  their  duties,  give  such  security  (if  any)  for  the 
due  performance  thereof  as  the  Board  of  Trade  requires ;  and  if  in  any 
case  the  Board  of  Trade  has  reason  to  believe  that  any  shipping  master, 
deputy,  clerk  or  servant  appointed  by  any  local  marine  board  does  not 
properly  discharge  his  duties,  the  Board  of  Trade  may  cause  the  case  to 
De  investigated,  and  may,  if  it  thinks  fit  so  to  do,  remove  him  from  his 
office,  and  may  provide  for  the  proper  performance  of  his  duties  until 
another  person  is  properly  appointed  m  his  place. 


BntlnMsofraeh 
officet  gcnflnlljr. 


Feet  to  be  paid 
upon  engage- 
ment! and  dis- 
charges. 


Masters  to  pay 
fees,  and  to  de- 


124.  It  shall  be  the  general  business  of  shipping  masters  appointed  aa 
aforesaid — 
To  afford  facilities  for  engaging  seamen  by  keeping  registries  of  their 

names  and  characters ; 
To  superintend  and  facilitate  their  engagement  and  discharge  in,  manner 

hereinafter  mentioned ; 
To  provide  means  for  securing  the  presence  on  board  at  the  proper  times 

of  men  who  are  so  engaged  ; 
To  facilitate  the  making  of  apprenticeships  to  the  sea  service  ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and  merchant 

snips  as  are  hereby  or  may  hereafter  under  the  powers  herein  contained 

be  committed  to  them. 

126.  Such  fees,  not  exceeding  the  sums  specified  in  the  table  marked  P. 
in  the  schedule  hereto,  as  are  from  time  to  time  fixed  by  the  Board  of 
Trade,  shall  be  payable  upon  all  engagements  and  discharges  effected  be- 
fore shipping  masters  as  hereinafter  mentioned,  and  the  Board  of  Trade 
shall  cause  scales  of  the  fees  payable  for  the  time  being  to  be  prepared  and 
to  be  conspicuously  placed  in  the  shipping  offices  ;  and  all  shipping  mas- 
ters, their  deputies,  clerks  and  servants,  may  refiise  to  proceed  with  any 
engagement  or  discharge  unless  the  fees  payable  thereon  are  first  paid. 

126.  Every  owner  or  master  of  a  ship  engaging  or  discharging  any  sea- 
men or  seaman  in  a  shipping  office  or  before  a  shipping  master  shall  pay  to 
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the  shipping  master  the  whole  of  the  fees  hereby  made  payable  in  respect  duet  part  ftom 
of  such  engagement  or  discharge,  and  may,  for  the  purpose  of  in  part  re-  ^*sm. 
imbursing  himself  deduct  in  respect  of  each  such  engagement  or  discharge 
from  the  wages  of  all  persons  (except  apprentices)  so  engaged  or  dis- 
charged, and  retain,  any  sums  not  ezceedmg  the  sums  specified  in  that 
behidf  in  the  table  marked  Q.  in  the  schedule  hereto  :  Provided  that,  if  in  Proriso  as  to 
any  cases  the  sums  which  the  owner  is  so  entitled  to  deduct  exceed  the  ®^^^**- 
amount  of  the  fee  payable  by  him,  such  excess  shall  be  paid  by  him  to  the 
shipping  master  in  addition  to  such  fee. 

127.  Any  shipping  master,  deputy  shipping  master  or  any  clerk  or  Penalty  on  thip. 
servant  in  any  shipping  office,  who  demanas  or  receives  any  remuneration  uklnffoti^n- 
whatever,  eitner  direcUy  or  indirectly,  for  hiring  or  supplying  any  seaman  munention. 
for  any  merchant  ship,  excepting  the  lawful  fees  payable  under  this  act, 

shall  ior  every  such  offence  incur  a  penaltjr  not  exceeding  twenty  pounds, 
and  shall  also  be  liable  to  be  dismissed  from  his  office  by  the  Board  of 
Trade. 

128.  The  Board  of  Trade  may,  with  the  consent  of  the  Commissioners  ButineiaofBhip- 
of  Customs,  direct  that  at  any  place  in  which  no  separate  shipping  office  CJ^^Sed at 
is  established  the  whole  or  any  part  of  the  business  of  the  shipping  office  Custom  Honsea. 
shall  be  conducted  at  the  custom  house,  and  thereupon  the  same  shall  be 

there  conducted  accordingly  ;  and  in  respect  of  such  business  such  custom 
house  shall  for  all  puiposes  be  deemed  to  be  a  shipping  office,  and  the  officer 
of  customs  there  to  whom  such  business  is  committed  shall  for  all  purposes 
be  deemed  to  be  a  shipping  master  within  the  meaning  of  this  act 

129.  The  Board  of  Trade  may  appoint  any  superintendent  of  or  other  in  London  SaOon 
person  connected  with  any  SaUors  Home  in  the  port  of  London  to  be  a  SiSIig^offloli. 
shipping  master,  with  any  necessary  deputies,  clerks  and  servants,  and  may 

appoint  any  office  in  any  such  home  to  be  a  shipping  office  ;  and  all  ship- 
pmg  masters  and  shipping  offices  so  appointea  shall  be  subject  to  the 
immediate  control  of  the  Board  of  Trade  and  not  of  the  local  marine  board 
of  the  port. 

130.  The  Board  of  Trade  may  from  time  to  time  dispense  with  the  Dispensation 
transaction  before  a  shipping  master  or  in  a  shipping  office  of  any  matters  JjJJrteJs's'wMto- 
required  by  this  act  to  be  so  transacted  ;  and  thereupon  such  matters  shall,  tendsnoo. 

if  otherwise  duly  transacted  as  required  by  law,  be  as  valid  as  if  transacted 
before  a  shipping  master  or  in  a  shipping  office. 

Certi/haiea  t^f 
Masten  and 

Examinations  and  Certificates  of  Masters  and  Mates,  Main, 

131.  Examinations  shall  be  instituted  for  persons  who  intend  to  become  Examinations  to 
masters  or  mates  of  foreign-going  ships,  or  of  home  trade  passenger  ships,  ^r'SJ^JJlSfind 
or  who  wish  to  procure  certificates  of  competency  hereinafter  mentioned  ;  mates. 

and,  subject  as  herein  mentioned,  the  local  marine  boards  shall  provide  for 
the  examinations  at  their  respective  ports,  and  may  appoint  and  from  time 
to  time  remove  and  re-appoint  examiners  to  conduct  the  same,  and  may 
regulate  the  same ;  and  any  members  of  the  local  marine  board  of  the 
place  where  the  examination  is  held  may  be  present  and  assist  at  any  such 
examination. 

132.  The  Board  of  Trade  may  from  time  to  time  lay  down  rules  as  to  Powers  of  Board 
the  conduct  of  such  examinations  and  as  to  the  qualifications  of  tiie  appli-  ^^^w?^" 
cants,  and  such  rules  shall  be  strictly  adhered  to  oy  all  examiners  ;  and  no  ^'' 
examiner  shall  be  appointed  unless  he  possesses  a  certificate  of  qualification, 

to  be  from  time  to  tmie  granted  or  renewed  by  the  Board  of  Trade  ;  and 
the  sanction  of  the  Board  of  Trade  shall  be  necessary,  so  far  as  regards  the 
number  of  examiners  to  be  appointed,  and  the  amount  of  their  remnnera- 
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tion  ;  and  the  Board  of  Trade  ma;jr  at  any  time  depute  any  of  its  officers  to 
be  present  and  assist  at  any  examination  ;  and  if  it  appears  to  the  Board  of 
Trade  that  the  examinations  for  any  two  or  more  ports  can  be  conducted 
without  inconvenience  by  the  same  examiners,  it  may  require  and  authorize 
the  local  marine  boards  of  such  ports  to  act  together  as  one  board  in  pro> 
Tiding  for  and  regulating  examinations  and  appointing  and  removing  ex- 
aminers for  such  ports. 

Fms  to  be  pftid         188.  All  applicants  for  examination  shall  pay  such  fees,  not  exceeding 
examEuitiDD?  '^^   *^®  **^™'  Specified  in  the  table  marked  R.  in  the  schedule  hereto,  as  the 

Board  of  Trade  directs  ;  and  such  fees  shall  be  paid  to  such  persons  as  the 

said  Board  appoints  for  that  purpose. 


CertificatM  of 
competeocj  to  be 
granted  to  these 
wliopeae. 


CertUleetee  of 
seniee  to  be 
delWered  to  per- 
sons who  senred 
M  masters  or 
mates  befbrs 
1851,  and  to 
certain  naval 
oiBcers;  andoer- 
tiflcatesofsenrioe 
for  home  trade 
passenger  ships 
to  be  deliTered  to 
persons  who  hsTO 
serred  as  masters 
or  mates  in  such 
ships  before  1st 
January,  1854. 


No  fbreign-going 
ship  or  home 
trade  passenger 
ship  to  proceed  to 
sea  without  cer- 
tificates of  the 
master  and 


184.  Subject  to  the  proviso  hereinafter  contained,  the  Board  of  Trade 
shall  deliver  to  every  applicant  who  is  duly  reported  by  the  local  examiners 
to  have  passed  the  examination  satis&ctorily,  and  to  have  given  satisfactory 
evidence  of  his  sobriety,  experience,  abili^  and  general  good  conduct  on 
board  ship,  a  certificate  (hereinafter  called  a  ''  certificate  of  competencv  ^ 
to  the  effect  that  he  is  competent  to  act  as  master,  or  as  first,  secona  or 
only  mate  of  a  foreign-going  ship,  or  as  master  or  mate  of  a  home  trade 
passenger  ship,  as  the  case  may  be  :  Provided  that  in  every  case  in  which 
the  Board  of  Trade  has  reason  to  believe  such  report  to  have  been  unduly 
made,  such  Board  may  remit  the  case  either  to  the  same  or  to  any  other 
examiners,  and  may  require  a  re-examination  of  the  applicant,  or  a  fiir- 
*ther  inquiry  into  his  testimonials  and  character,  before  granting  him  a 
certificate. 

186.  Certificates  of  service,  differing  in  form  from  certificates  of  compe- 
tency, shall  be  granted  as  follows  ;  (thai  is  to  say,) 

(1.)  Every  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fiftv-one,  served  as  a  master  in  the  British  mer- 
chant service,  or  who  has  attained  or  attains  the  rank  of  lieutenant, 
master,  passed  mate  or  second  master,  or  any  higher  rank  in  the 
service  of  her  Majesty  or  of  the  East  India  Oompany,  shall  be  en- 
titled to  a  certificate  of  service  as  master  for  foreign-going  ships  : 

(2.)  Every  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-one,  served  as  mate  in  the  British  merchant 
service  shall  be  entitled  to  a  certificate  of  service  as  mate  for  foreign- 

foing  ships  : 
^   ,     ivery  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-four,  has  served  as  master  of  a  home  trade 
passenger  ship  shall  be  entitled  to  a  certificate  of  service  as  master 
for  home  trade  passenger  ships  : 
(4.)  Every  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-four,  has  served  as  mate  of  a  home  trade 
passenger  ship  shall  be  entitled  to  a  certificate  of  service  as  mate 
for  home  trade  passenger  ships  : 
And  each  of  such  certificates  of  service  shall  contain  particulars  of  the 
name,  place  and  time  of  birth,  and  of  the  length  and  nature  of  the  previous 
service  of  the  person  to  whom  the  same  is  delivered ;  and  the  Board  of 
Trade  shall  deliver  such  certificates  of  service  to  the  various  persons  so 
respectively  entitled  thereto,  upon  their  proving  themselves  to  have  attained 
such  rank  or  to  have  served  as  aforesaid,  and  upon  their  giving  a  full  and 
satisfactory  account  of  the  particulars  aforesaid. 

186.  No  foreign-goin^  ship  or  home  trade  passenger  ship  shall  go  to  sea 
from  any  port  in  the  United  Kingdom  unless  the  master  thereof,  and  in  the 
case  of  a  foreign-going  ship  the  first  and  second  mates  or  only  mate  (as 
the  case  may  be),  and  in  the  case  of  a  home  trade  passenger  ship  the  first 
or  only  mate  (as  the  case  may  be),  have  obtained  and  possess  valid  certifi- 
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cates  either  of  competency  or  service  appropriated  to  their  several  stations 
in  such  ship,  or  of  a  higher  grade ;  and  no  such  ship,  if  of  one  hundred  tons 
burden  or  upwards,  shall  go  to  sea  as  aforesaid,  unless  at  least  one  officer 
besides  the  master  has  ootained  and  possesses  a  valid  certificate  appro- 
priate to  the  grade  of  only  mate  therem  or  to  a  higher  grade ;  and  evexy 
person  who,  having  been  engaged  to  serve  as  master  or  as  first  or  second 
or  only  mate  of  any  foreign-going  ship,  or  as  master  or  first  or  only  mate 
of  a  home  trade  passenger  ship,  goes  to  sea  as  aforesaid  as  such  master  or 
mate  without  being  at  the  time  entitled  to  and  possessed  of  such  a  certificate 
as  hereinbefore  required,  or  who  employs  any  person  as  master,  or  first, 
second  or  only  mate  of  any  foreign-going  ship,  or  as  master  or  first  or  only 
mate  of  a  home  trade  passenger  ship,  without  ascertaining  that  he  is  at  the 
time  entitled  to  and  possessed  of  such  certificate,  shall  for  each  such  offence 
incur  a  penalty  not  exceeding  fifty  pounds. 


137.  Every  certificate  of  competency  for  a  foreign-^oing  ship  shall  be  ?"i**^^  ^^ 
deemed  to  be  of  a  higher  grade  than  the  corresponding  certificate  for  a  .hSSfaiSiaWe 
home  trade  passenger  ship,  and  shall  entitle  the  lawfiil  holder  thereof  to  for  home  trade 


go  to  sea  in  the  corresponding  grade  in  such  last-mentioned  ship  ;  but  no  ?•■•«>««'  ■Wpt- 
certificate  for  a  home  trade  passenger  ship  shall  entitle  the  holder  to  go  to 
sea  as  master  or  mate  of  a  foreign-going  ship. 

138.  All  certificates,  whether  of  competency  or  service,  shall  be  made  in  JJJjJJ*'**'''*® 
duplicate,  and  one  part  shall  be  delivered  to  the  person  entitled  to  the  cer-  eanceiiationi,'fre» 
tificate,  and  the  other  shall  be  kept  and  recorded  by  the  registrar-general  of  eertifloitee. 
of  seamen  or  by  such  other  person  as  the  Boi^  of  Trade  appoints  for  that 

purpose ;  and  the  Board  of  Trade  shall  give  to  such  registrar  or  such  other 
person  immediate  notice  of  all  orders  made  by  it  for  cancelling,  suspend- 
ing, altering  or  otherwise  affecting  any  certificate  in  pursuance  of  the 
powers  herem  contained ;  and  the  registrar  or  such  other  person  as  afore- 
said shall  thereupon  mske  a  corresponding  entry  in  the  record  of  certifi- 
cates ;  and  a  copy  purporting  to  oe  certified  by  such  registrar  or  his  Duplicates  and 
assistant  or  by  such  person  as  aforesaid  of  any  certificate  shall  be  prim&  Jem.'  *^  ^  ^^^ 
facie  evidence  of  such  certificate,  and  a  coj^y  purporting  to  be  so  certified  as 
aforesaid  of  any  entry  made  as  aforesaid  in  respect  of  any  certificate  shall 
be  prim&  facie  evidence  of  the  truth  of  the  matters  stated  in  such  entry. 

139.  Whenever  any  master  or  mate  proves  to  the  satisfaction  of  the  in  ease  of  Iom  a 
Board  of  Trade  that  he  has,  without  fault  on  his  part,  lost  or  been  deprived  ^JtoJ,*** 

of  any  certificate  already  granted  to  him,  the  Board  of  Trade  shall,  upon 
payment  of  such  fee  (if  any)  as  it  directs,  cause  a  copy  of  the  certificate  to 
which  by  the  record  so  kept  as  aforesaid  he  appears  to  be  entitled,  to  be 
made  out  and  certified  as  aforesaid,  and  to  be  delivered  to  him  ;  and  any 
copy  which  purports  to  be  so  made  and  certified  as  aforesaid  shall  have  all 
the  effect  of  the  originaL 

140.  Every  person  who  makes,  or  procures  to  be  made,  or  assists  in  Penalties  for  Wse 
making,  any  false  representation  for  the  purpose  of  obtaining  for  himself  or  »P"««»***toM  i 
for  any  other  person  a  certificate  either  of  competency  or  service,  or  who  for  forging  or 
forces,  assists  in  forgine,  or  procures  to  be  forged,  or  fraudulently  alters,  Jj***!"?  *"■, 
assists  in  fraudulently  catering,  or  procures  to  be  fraudulently  altered,  any  using  or  lending 
such  certificate  or  any  official  copy  of  any  such  certificate,  or  who  firaudu-  any  certiflcate. 
lently  makes  use  of  any  such  certificate  or  any  copy  of  any  such  certificate 

which  is  forged,  altered,  cancelled,  suspendedf  or  to  which  he  is  not  justly 
entitled,  or  who  fraudulently  lends  his  certificate  to  or  allows  the  same  to  be 
used  by  any  other  person,  shall  for  each  offence  be  deemed  guilty  of  a  mis- 
demeanor. 
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Jppr€nUcmMp§ 

i0  SMSerwicM,  Apprenticeships  to  the  Sea  Service. 

ShifipiiiK  niMtcn  14L  All  Bhippifig  masten  appointed  under  this  act  shall,  if  applied  to 
tng^uBprenticei*  ^^^  ^®  porpoBe,  give  to  any  bourd  of  guardians,  overseers  or  other  persons 
•ad  may  rac«h«  desirous  ot  apprenticing  bo3rs  to  the  sea  service,  and  to  masters  and  owners 
'"^*  of  ships  requiring  apprentices,  such  assistance  as  is  in  their  power  for  faci- 

litating the  making  of  such  apprenticeships,  and  may  receive  from  persons 
availing  themselves  of  such  assistance  such  fees  as  may  be  determined  in 
that  behalf  by  the  Board  of  Trade,  with  the  concurrence,  so  Ceu*  as  relates 
to  pauper  apprentices  in  England,  of  the  Poor  Law  Board  in  Ensland,  and 
80  fu-  as  relates  to  pauper  apprentices  in  Ireland,  of  the  Poor  Law  Com- 
missioners in  Irelana. 

indentiuM  of  142.  In  the  case  of  every  boy  bound  apprentice  to  the  sea  service  by  any 

bojs  boand  ap-  guardians  or  overseers  of  the  poor,  or  otner  persons  having  the  authority 
•nrKcoby  giuat  of  guardians  of  the  poor,  the  mdentures  shall  be  executed  by  the  boy  and 
dians  or  •▼•'J'  the  person  to  whom  he  is  bound  in  the  presence  of  and  shall  be  attested  by 
neiiaiUiby^wo  ^^  justices  of  the  peace,  who  shall  ascertain  that  the  boy  has  consented 
jwtloM.  to  be  bound,  and  has  attained  the  age  of  twelve  years,  and  is  of  sufficient 

health  and  strength,  and  that  the  master  to  whom  the  boy  Lb  to  be  bound 

is  a  proper  person  for  the  purpose. 

ladentufMofaih  143.  All  indentures  of  apprenticeship  to  the  sea  service  shall  be  exempt 
•xemi?ftam**  ^^^™  stamp  duty ;  and  all  such  indentures  shall  be  in  duplicate  ;  and  every 
■tamp  dut J,  and  person  to  whom  any  bo^  whatever  is  bound  as  an  apprentice  to  the  sea 
to  be  noordtd.      service  in  the  United  Elingdom  shall  within  seven  days  after  the  execution 

of  the  indentures  take  or  transmit  the  same  to  the*  registrar-general  of 
seamen  or  to  some  shipping  master ;  and  the  said  registrar  or  shipping 
master  shall  retain  and  record  one  copy,  and  shall  indorse  on  the  other  that 
the  same  has  been  recorded,  and  shall  re-deliver  the  same  to  the  master  of 
the  apprentice  ;  and  whenever  any  such  indenture  is  assigned  or  cancelled, 
and  whenever  any  such  apprentice  dies  or  deserts,  the  master  of  the  appren- 
tice shall,  within  seven  days  after  such  assignment,  cancellation,  death  or 
desertion,  if  the  same  happens  within  the  United  Kingdom,  or  if  the  same 
happens  elsewhere,  so  soon  afterwards  as  circumstances  permit,  notify  the 
same  either  to  the  said  registrar  of  seamen,  or  to  some  shipping  master,  to 
be  recorded  ;  and  evexy  person  who  fails  to  comply  with  the  provisions  of 
this  section  shall  Lucnr  a  penalty  not  exceeding  ten  pounds. 

Rules  to  gcrrem  144.  Subject  to  the  provisions  hereinbefore  contained,  all  apprentice- 
Mu^^^  Greiuf  s^^ps  ^^  ^6  sea  service  made  by  any  guardians  or  overseers  of  the  poor  or 
Britain  and  persons  having  the  authority  of  guardians  of  the  poor,  shall,  if  made  in 

S?e^*  "****"     Great  Britain,  be  made  in  the  same  manner  and  oe  subject  to  the  same 

laws  and  regulations  as  other  apprenticeships  made  by  tne  same  persons, 
and  if  made  in  Ireland  shall  be  subject  to  the  following  rules ;  (that  is 
to  say,) 

(1.)  In  every  union  the  guardians  of  the  poor,  or  other  persons  dul^  ap- 
pointed to  carry  into  execution  the  acts  for  the  relief  of  the  destitute 
poor  and  having  the  authority  of  guardians  of  the  poor,  may  put  out 
and  bind  as  an  apprentice  to  the  sea  service  any  boy  who  or  whose 
parent  or  parents  is  or  are  receiving  relief  in  such  union,  and  who 
nas  attained  t^e  age  of  twelve  years,  and  is  of  sufficient  health  and 
strength,  and  who  consents  to  be  so  bound : 
(2.)  If  the  cost  of  relieving  any  such  boy  is  chargeable  to  an  electoral 
division  of  a  union,  then  (except  in  cases  in  which  paid  officers  act 
in  place  of  guardians)  he  shall  not  be  bound  as  aforesaid  unless  the 
consent  in  writing  of  the  guardians  of  such  electoral  division  or  of  a 
majority  of  the  guardians  (if  more  than  one)  be  first  obtained,  such 
consent  to  be,  when  possible,  indorsed  upon  the  indentures : 
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(3.)  The  expense  incurred  in  the  binding  and  outfit  of  any  rach  appren- 
tice shiul  be  charged  to  the  union  or  electoral  division  (as  the  case 
may  be)  to  which  the  boy  or  his  parent  or  parents  is  or  are  charge- 
able at  the  time  of  his  being  apprenticed : 

(4.)  All  indentures  made  in  any  union  may  be  sued  upon  by  the  guar- 
dians of  the  union  or  persons  having  the  authority  of  guardians 
therein  for  the  time  being,  by  their  name  of  office,  and  actions 
brought  by  them  upon  such  inaentures  shall  not  abate  by  reason  of 
death  or  change  in  the  persons  holding  the  office ;  but  no  such  action 
shall  be  commenced  without  the  consent  of  the  Irish  Poor  Law  Com- 
missioners : 

(5.)  The  amount  of  the  costs  incurred  in  any  such  action,  and  not 
recovered  from  the  defendant  therein,  may  be  charged  upon  the 
union  or  electoral  division  (as  the  case  may  be)  to  which  the  boy  or 
his  parent  or  parents  was  or  were  chargeable  at  the  time  oi  his 
being  apprenticed. 

146.  The  master  of  eveiy  foreign-going  ship  shall,  before  carrying  any  Apmentieet  and 
apprentice  to  sea  from  anyplace  m  the  United  Kingdom,  cause  such  ap-  tobe?rou«htbl. 
prentice  to  appear  before  the  shipping  master  before  whom  the  crew  is  fore  •Urotog 
engaged,  and  snail  produce  to  him  the  indenture  by  which  such  apprentice  uMter  before 
is  bound,  and  the  assignment  or  assignments  thereof  (if  any) ;  and  the  fofiSmioCg  * 
name  of  such  apprentice,  with  the  date  of  the  indenture  and  of  the  assign-  ship, 
ment  or  assignments  thereof  (if  any),  and  the  name  of  the  port  or  ports  at 
which  the  same  have  been  registered,  shall  be  entered  on  the  agreement ; 
and  for  any  default  in  obeying  the  provisions  of  this  section  the  master 
shall  for  each  offence  incur  a  penalty  not  exceeding  five  pounds. 

Engagement  cf  Seamm.  Seamett. 

146.  The  Board  of  Trade  may  grant  to  such  persons  as  it  thinks  fit  Bovd  of  Trade 
licences  to  engage  or  supply  seamen  or  apprentices  for  merchant  ships  in  ""y  i^""*  ^^' 
the  United  Kingdom,  to  continue  for  sucn  periods,  to  be  upon  such  terms,  SSien.'"'*'"* 
and  to  be  revocable  upon  such  conditions,  as  such  board  timiks  proper. 

147.  The  following  offences  shall  be  punishable  as  hereinafter  men-  penaitict: 
tioned  ;  (that  is  to  say,) 

(1.)  If  any  person  not  licensed  as  aforesud,  other  than  the  owner  or  for  luppljrlng  tea- 
master  or  a  mate  of  a  ship,  or  some  person  who  is  bond  fide  the  ser-  SJ^J***"** 
vant  and  in  the  constant  employ  of  the  owner,  or  a  shipping  master  ' 

duly  appointed  as  aforesaid,  engages  or  supplies  any  seaman  or  ap- 

grentice  to  be  entered  on  board  any  ship  in  tiie  United  Kingdom, 
e  shall  for  each  seaman  or  apprentice  so  engaged  or  supplied  incur 
a  penalty  not  exceeding  twenty  pounds : 

(2.)  If  any  person  employs  any  unlicensed  person,  other  than  persons  so  for  emploTing 
excepted  as  aforesaid,  for  the  purpose  of  engaging  or  supplying  any  «niic«iued  per- 
seaman  or  apprentice  to  be  entered  on  board  any  ship  in  the  United  '**"' 
Kingdom,  he  shall  for  each  seaman  or  apprentice  so  engaged  or 
supplied  incur  a  penalty  not  exceeding  twenty  pounds,  and  if 
licensed  shall  in  addition  forfeit  his  licence  : 

(3.)  If  any  person  knowingly  receives  or  accepts  to  be  entered  on  board  for  reeehring  tea- 
anj  ship  any  seaman  or  apprentice  who  has  been  engaged  or  sup-  Mwuiegaiiy sup- 
plied contrary  to  the  provisions  of  this  act,  he  shall  for  every  sea-  ^^ 
man  or  apprentice  so  engaged  or  supplied  incur  a  penalty  not  ex- 
ceeding twenty  pounds. 

148.  If  any  person  demands  or  receives,  either  directly  or  indirectly,  Penftityforre- 
from  any  seaman  or  apprentice,  or  from  any  person  seeking  employment  as  JfS^fLjf™"***" 
a  seaman  or  apprentice,  or  from  any  person  on  his  behalf,  any  remunera-  men  for  ehip^g 
tion  whatever,  other  than  the  fees  hereby  authorized,  for  providing  him  them. 
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Acraementatobe 

BMdO  with  MS- 

BMn,  eoDtftlnlDg 
ecrtaia  paiticu- 
lan. 


ProTitoasto 
forms  for  edoniBl 
•bipo. 


For  foreign-going 
•bfpi  such  agree- 
menrt,  when 
made  in  the 
United  Kingdom, 
except  in  apeciid 
cases,  to  be  made 
before  and  at- 
tested bj  a  ship- 
ping master; 


To  be  In  dnpU- 
cate; 


Provision  for  sub- 
stitutes. 


with  employment,  he  shall  for  every  such  offence  incur  a  penalty  not  ex- 
ceeding five  pounds. 

149.  The  master  of  eveiy  ship,  except  ships  of  less  than  eighty  tons 
registered  tonnage  exclasively  employed  in  trading  between  different  ports 
on  the  coasts  of  the  United  Kingdom,  shall  enter  into  an  agreement  with 
every  seaman  whom  he  carries  to  sea  from  any  port  in  the  United  Kingdom 
as  one  of  his  crew  in  the  manner  hereinafter  mentioned ;  and  every  such 
agreement  shall  be  in  a  form  sanctioned  by  the  Board  of  Trade,  ana  shall 
be  dated  at  the  time  of  the  first  signature  thereof,  and  shall  be  signed  by 
the  master  before  any  seaman  signs  the  same,  and  shall  contain  the  follow- 
ing particulars  as  terms  thereof;  (that  is  to  say,) 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  intended 

voyage  or  engagement : 
(2.)  The  number  and  description  of  the  crew,  specifying  how  many  are 

engaged  as  sailors : 
'3.^  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin  woiic : 
4.^  The  capacity  in  which  each  seaman  is  to  serve  : 
5. )  The  amount  of  wages  which  each  seaman  is  to  receive : 
6.)  A  scale  of  the  provisions  which  are  to  be  fiimished  to  each  seaman : 
(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short  allow- 
ance of  provisions,  or  other  lawful  punishments  for  misconduct, 
which  have  been  sanctioned  by  the  Board  of  Trade  as  regulations 
proper  to  be  adopted,  and  whicn  the  parties  agree  to  adopt : 
And  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipulations,  to 
be  adopted  at  the  will  of  the  master  and  seaman  in  each  case,  as  to  advance 
and  allotment  of  wages,  and  may  contain  any  other  stipulations  which  are 
not  contrary  to  law :  Provided  that  if  the  master  of  any  ship  belonging  to 
any  British  possession  has  an  agreement  with  his  crew  made  in  due  form 
according  to  the  law  of  the  possession  to  which  such  ship  belongs  or  in 
which  her  crew  were  engaged,  and  engages  single  seamen  in  the  United 
Kingdom,  such  seamen  may  sign  the  agreement  so  made,  and  it  shall  not 
be  necessaiy  for  them  to  sign  an  agreement  in  the  form  sanctioned  by  the 
Board  of  Trade. 

150.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  her 
Majesty^s  dominions  the  same  are  registered,  the  following  rules  shall  be 
observed  with  respect  to  agreements ;  (that  is  to  say,) 

(1.)  Every  agreement  made  in  the  United  Kingdom  j(except  in  such 
cases  of  agreements  with  substitutes  as  are  hereinafter  specially 
provided  for)  shall  be  signed  by  each  seaman  in  the  presence  of  a 
shipping  master : 

(2.)  Such  shipping;  master  shall  cause  the  agreement  to  be  read  over 
and  explainea  to  each  seaman,  or  otherwise  ascertain  that  each 
seaman  understands  the  same  l3efore  he  signs  it,  and  shall  attest 
each  signature : 
3  When  the  crew  is  first  engaged  the  agreement  shall  be  signed  in 
duplicate,  and  one  part  shall  be  retained  by  the  shipping  master, 
and  the  other  part  shall  contain  a  special  place  or  form  for  the  de- 
scriptions and  signatures  of  substitutes  or  persons  engaged  subse- 
Guently  to  the  first  departure  of  the  ship,  and  shall  be  delivered  to 
the  master : 

(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who  have 
duly  signed  the  agreement,  and  whose  services  are  lost  within 
twenty-four  hours  of  the  ship^s  putting  to  sea  by  death,  desertion  or 
other  unforeseen  cause,  the  engagement  shall,  when  practicable,  be 
made  before  some  shipping  master  duly  appointed  m  the  manner 
hereinbefore  specified ;  and  whenever  such  last-mentioned  engage- 
ment cannot  be  so  made,  the  master  shall,  before  the  ship  puts  to 
sea,  if  practicable,  and  if  not,  as  soon  afterwards  as  possible,  caus& 
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the  agreement  to  be  read  over  and  expliuned  to  the  seamen  ;  and 
the  seamen  shall  thereupon  si^  the  same  in  the  presence  of  a 
witness,  who  shall  attest  their  signatures. 

161.  In  the  case  of  foreign-going  ships  making  voyages  averaging  less  Fonigii-cofng 
than  six  months  in  duration,  running  agreements  with  the  crew  may  be  •J*PJ  «n**i«v 
made  to  extend  over  two  or  more  voyages,  so  that  no  such  agreement  shall  ^jhlTerannlng 
extend  bevond  the  next  following  thirteenth  day  of  June  or  thirty-first  day  •gnenmtM, 

of  Decemoer,  or  the  first  arrival  of  the  ship  at  her  port  of  destination  in  the 
United  Kingdom  after  such  date,  or  the  discharge  of  cargo  consequent 
upon  such  arrival ;  and  every  person  entering  into  such  agreement,  whether 
engaged  upon  the  first  commencement  thereof  or  otherwise,  shall  enter  into 
and  sign  the  same  in  the  manner  hereby  required  for  other  foreign-goine 
ships ;  and  every  person  engaged  thereunder,  if  discharged  in  the  Unitea 
Kingdom,  shall  oe  discharged  in  the  manner  herebv  required  for  the  dis- 
charge of  seamen  belonging  to  other  foreign-going  ships. 

162.  The  master  of  every  foreign-going  ship  for  which  such  a  running  EngHnneiit  lad 
agreement  as  aforesaid  is  made  shall,  upon  every  return  to  any  port  in  the  dUchargof  •••- 
United  Kingdom  before  the  final  termination  of  the  agreement,  discharge  JJJJl, "  "***"" 
or  engage  before  the  shipping  master  at  such  port  any  seaman  whom  he  is 

required  by  law  so  to  discharge  or  engage,  and  shall  upon  every  such  re- 
turn indorse  on  the  agreement  a  statement  (as  the  case  may  be)  either  that 
no  such  discharges  or  engagements  have  been  made  or  are  intended  to  be 
made  before  the  ship  again  leaves  port,  or  that  all  such  discharges  or 
engagements  have  been  duly  made  as  hereinbefore  required,  and  shall 
deliver  the  agreement  so  indorsed  to  the  shipping  master ;  and  any  master 
who  wilfully  makes  a  false  statement  in  such  indorsement  shall  incur  a 
penalty  not  exceeding  twenty  pounds  ;  and  the  shipping  master  shall  also 
sign  an  indorsement  on  the  agreement  to  the  effect  that  the  provisions  of 
this  act  relating  to  such  agreement  have  been  complied  with,  and  shall  re- 
deliver the  agreement  so  indorsed  to  the  master. 

163.  In  cases  in  which  such  running  agreements  are  made,  the  duplicate  DuplieatM  of 
agreement  retained  by  the  shipping  master  upon  the  first  engagement  of  "*'5J55[''ii55J^be 
the  crew  shall  either  by  transmitted  to  the  registrar- general  of  seamen  im-  ^Sjtwlth. 
mediately,  or  be  kept  by  the  shipping  master  until  the  expiration  of  the 
agreement,  as  the  Board  of  Trade  directs. 

164.  For  the  purpose  of  determining  the  fees  to  be  paid  upon  the  en-  Feet  to  be  paid 

gagement  and  discharge  of  seamen  belonging  to  foreign-going  ships  which  ^"^g|^J[g|'°*°* 
ave  running  agreements  as  aforesaid,  the  crew  shall  be  considered  to  be  ■•"™'" 
engaged  when  the  agreement  is  first  signed,  and  to  be  discharged  when 
the  agreement  finally  terminates,  and  aU  intermediate  engagements  and 
discharges  shall  be  considered  to  be  engagements  and  discharges  of  single 
seamen. 

166.  In  the  case  of  home  trade  ships,  crews  or  single  seamen  may,  if  in  home  tnde 
th§  master  thinks  fit,  be  engaged  before  a  shipping  master  in  the  manner  jJ^^JJSSSJ fato 
hereinbefore  directed  with  respect  to  foreign-going  ships ;  and  in  every  before  a  abipping 
case  in  which  the  engagement  is  not  so  msde,  the  master  shall,  before  the  maHer  or  other 
ship  puts  to  sea,  if  practicable,  and  if  not  as  soon  afterwards  as  possible,  ^^*''- 
cause  the  agreement  to  be  read  over  and  explained  to  each  seaman,  and 
the  seaman  shall  thereupon  sign  the  same  in  the  presence  of  a  witness,  who 
shall  attest  his  signature. 

166.  In  cases  where  several  home  trade  ships  belong  to  the  same  owner,  special  agree- 
the  amement  with  the  seamen  may,  notwithstanding  anything  herein  con-  JJS^Jf^J?* 
tained,  be  made  by  the  owner  instead  of  by  the  master,  and  the  seamen  longing  S 
may  be  engaged  to  serve  in  any  two  or  more  of  such  ships,  provided  that  ownen. 
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the  names  of  the  ships  and  the  natore  of  the  seiriee  are  specified  in  the 
Agreement ;  but  with  the  foregoing  exception  all  provisions  herdn  con- 
tuned  which  relate  to  ordinary  agreements  for  home  trade  ships  shall  be 
applicable  to  agreements  made  in  pursuance  of  this  section. 

167.  If  in  any  case  a  master  carries  any  seaman  to  sea  without  enterinf 
into  an  agreement  with  him  in  the  form  and  manner  and  at  the  place  and 
time  hereby  in  such  case  required,  the  master  in  the  case  of  a  foreign-going 
ship,  and  tne  master  or  owner  in  the  case  of  a  home  trade  ship,  shjul  Sox 
each  such  offence  incur  a  penalty  not  exceeding  five  pounds. 

158.  The  master  of  every  foreign-goins  ship  of  which  the  crew  has  been 
engaged  before  a  shipping  master  shall  before  finally  leaving  the  United 
Kin^om  sign  and  send  to  the  nearest  shipping  master  a  full  and  accurate 
statement  in  a  form  sanctioned  by  the  Boara  of  Trade  of  every  change 
which  takes  place  in  his  crew  before  finally  leaving  the  United  Kingdom^ 
and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  five 
pounds ;  and  such  statement  shall  be  admissible  in  evidence,  subject  to  all 
just  exceptions. 

Bmbwii  Mifftged  159.  Every  master  of  a  ship  who,  if  such  ship  is  registered  in  the  United 
to  be'ibipMd'b*-  Kingdom,  engages  any  seaman  in  any  British  possession,  or  if  such  ship 
fore  lome  ihip-     belongs  to  any  British   possession   engages  any  seaman  in  any  Britisn 

possession  other  than  that  to  which  the  ship  belongs,  shall,  if  tnere  is  at 
the  place  where  such  seaman  is  engaged  any  official  shipping  master  or 
other  officer  duly  appointed  for  the  purpose  of  shipping  seamen,  engage 
such  seaman  before  such  shipping  master,  and  if  there  is  no  such  shipping 
master  or  officer,  then  before  some  officer  of  customs ;  and  the  same  rules^ 
Qualifications  and  penalties  as  are  hereinbefore  specified  with  respect  to 
tiie  engagement  of  seamen  before  shipping  masters  in  the  United  Kingdom 
shall  apply  to  such  engagements  in  a  British  possession ;  and  upon  every 
such  engagement  such  shipping  master  or  officer  as  aforesaid  shall  indorse 
upon  the  agreement  an  attestation  to  the  effect  that  the  same  has  been 
signed  in  his  presence,  and  otherwise  made  as  hereby  required  ;  and  if  in 
any  case  such  attestation  is  not  made,  the  burden  of  proving  that  the  sea- 
man was  duly  engaged  as  hereby  required  shall  Lie  upon  the  master. 
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160.  Every  master  of  a  British  ship  who  engages  any  seaman  at  any 
place  out  of  her  Majesty *8  dominions  m  which  there  is  a  British  consular 
officer  shall,  before  carrying  such  seaman  to  sea,  procure  the  sanction  of 
such  officer,  and  shall  engage  such  seaman  before  such  officer,  and  the  same 
rules  as  are  hereinbefore  contained  with  respect  to  the  engagement  of  sea- 
men before  shipping  masters  in  the  United  Kingdom  shall  ^ply  to  such 
engagements  made  before  consular  officers  ;  and  upon  every  such  enga^- 
ment  the  consular  officer  shaU  indorse  upon  the  agreement  his  sanction 
thereof,  and  an  attestation  to  the  effect  that  the  same  has  been  signed  in 
his  presence,  and  otherwise  made  as  hereby  required ;  and  every  master 
who  engages  any  seaman  in  any  place  in  which  there  is  a  consular  officer, 
otherwise  than  as  hereinbefore  required,  shall  incur  a  penalty  not  exceed- 
ing twenty  pounds ;  and  if  in  any  case  the  indorsement  and  attestation 
hereby  required  is  not  made  upon  the  agreement,  the  burden  of  proving  the 
engagement  to  have  been  made  as  hereinbefore  required  shall  lie  upon  the 
master. 

161.  The  following  rules  shall  be  observed  with  respect  to  the  production 
of  agreements  and  certificates  of  competency  or  service  for  foreign-going 
ships ;  (that  is  to  say,) 

(1.)  The  master  of  every  foreign-going  ship  shall,  on  signing  the  agree- 
ment with  his  crew,  produce  to  the  shipping  master  before  whom  the 
same  is  signed  the  certificates  of  compet^cy  or  service  which  the 
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said  master  and  his  first  and  second  mate  or  only  mate,  as  the  case 
may  be,  are  hereby  required  to  possess ;  and  upon  such  production 
bein^  duly  made,  and  the  agreement  being  duly  executed  as  hereby 
required,  the  shipping  master  shall  sign  and  give  to  the  master  a 
certificate  to  that  effect : 
(2.)  In  the  case  of  running  agreements  for  foreign-going  ships  the  ship- 
ping master  shall,  before  the  second  and  every  subsequent  voyage 
made  after  the  first  commencement  of  the  agreement,  sign  and  give 
to  the  master,  on  his  complying  with  the  provisions  herein  contained 
with  respect  to  such  agreements,  and  producing  to  the  shipping 
master  the  certificate  of  competency  or  service  of  any  first,  second 
or  only  mate  then  first  engaged  by  him,  a  certificate  to  that  effect : 
(3.)  The  master  of  every  foreign-going  ship  shall,  before  proceeding  to 
sea,  produce  the  certificate  so  to  be  given  to  him  by  the  shipping 
master  as  aforesaid  to  the  collector  or  comptroller  of  customs,  and 
no  ofiicer  of  customs  shall  clear  any  such  ship  outwards  without 
such  production  ;  and  if  any  such  ship  attempts  to  go  to  sea  without 
a  clearance,  any  such  officer  may  detain  her  until  such  certificate  aa 
aforesaid  is  produced : 
(4.)  Tlie  master  of  every  foreign- going  ship  shall,  within  forty- eight 
hours  after  the  ship^s  arrival  at  her  final  port  of  destination  in  the 
United  Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first 
happens,  deliver  such  agreement  to  a  shipping  master  at  the  place  ; 
and  such  shipping  master  shall  thereupon  give  to  the  master  a  cer- 
tificate of  such  delivery ;  and  no  officer  of  customs  shall  clear  any 
foreign-going  ship  inwards  without  the  production  of  such  cer- 
tificate : 
And  if  the  master  of  any  foreign-going  ship  fails  to  deliver  the  agreement 
to  a  shipping  master  at  the  time  and  in  the  manner  hereby  directed,  he 
shall  for  evety  default  incur  a  penalty  not  exceeding  five  pounds. 

162.  The  following  rules  shall  be  observed  with  respect  to  the  produc-  Rules  as  to  pn>- 
tion  of  agreements  and  certificates  of  competency  or  service  for  home  trade  JJSfJJJndMrtla- 
ships  ;  (that  is  to  say,)  catea  for  home 

(1.)  In  the  case  of  home  trade  ships  of  more  than  eighty  tons  burden,  no  trade  ahlpa. 
agreement  shall  extend  beyond  the  next  following  thirtieth  day  of 
June  or  thirty-first  day  of  December,  or  the  first  arrival  of  the  ship 
at  her  final  port  of  destination  in  the  United  Kingdom  after  suca 
date,  or  the  discharge  of  cargo  consequent  upon  such  arrival : 
(2.)  The  master  or  owner  of  every  such  ship  shall,  within  twenty- one 
days  after  the  thirtieth  day  of  June  and  the  thirty-first  day  of  De- 
cember in  every  year,  transmit  or  deliver  to  some  shipping  master 
in  the  United  Kingdom  every  agreement  made  within  the  six 
calendar  months  next  preceding  such  days  respectively,  and  shall 
also  in  the  case  of  home  trade  passenger  ships  produce  to  the  ship- 
ping master  the  certificates  of  competency  or  service  which  the  said 
master,  and  his  first  or  only  mate,  as  the  case  may  be,  are  hereby 
required  to  possess : 
(3.)  The  shipping  master  shall  thereupon  give  to  the  master  or  owner  a 
certificate  of  such  delivery  and  production ;  and  no  officer  of  customs 
shall  grant  a  clearance  or  transire  for  any  such  ship  as  last  aforesaid 
without  the  production  of  such  certificate  ;  and  if  any  such  ship 
attempts  to  ply  or  go  to  sea  without  such  clearance  or  transire,  any 
such  officer  may  detain  her  until  the  said  certificate  is  produced : 
And  if  the  agreement  for  any  home  trade  ship  is  not  delivered  or  trans- 
mitted by  the  master  or  owner  to  a  shipping  master  at  the  time  and  in  the 
manner  nereby  directed,  such  master  or  owner  shaU  for  every  default 
incur  a  penalty  not  exceeding  ^re  pounds 

163«  Every  erasure,  interlineation  or  alteration  in  anysach  agreement  Aitenti<mstob« 
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tMtsd  to  hcf*  with  seunen  u  is  required  by  the  third  part  of  this  act  (except  additions 
thTeoiiMiitonil  *^  n»de  as  hereinbefore  directed  for  shipping  aubstitutes  or  persons 
putiM,  engaged  subsequently  to  the  first  departure  of  the  ship)  shall  be  wholly  in- 

operative, unless  proved  to  have  been  made  with  the  consent  of  all  the 
persons  interestea  in  such  erasure,  interlineation  or  alteration  by  the 
written  attestation  (if  made  in  her  Mi^esty^s  dominions^  of  some  shipping 
master,  justice,  officer  of  customs  or  other  public  functionary,  or  (if  made 
out  of  her  Mwesty*B  dominions)  of  a  British  consular  officer,  or,  where  there 
is  no  such  officer,  of  two  respectable  British  merchants. 

PMuli|r  fbr  fklil-  164.  Every  person  who  fraudulently  alters,  assists  in  fraudulently  alter- 
lyinc  agiMiiMiit.    lug^  Qp  procures  to  be  fraudulently  altered,  or  makes,  or  assists  in  making, 

or  procures  to  be  made,  any  false  entry  in,  or  delivers,  assists  in  delivering, 
or  procures  to  be  delivered  a  false  copy  of  any  agreement,  shall  for  each 
such  offence  be  deemed  guilty  of  a  misdemeanor. 

166.  Any  seaman  may  bring  forward  evidence  to  prove  the  contents  of 
any  agreement  or  otherwise  to  support  his  case,  without  producing  or 
giving  notice  to  produce  the  agreement  or  any  copy  thereof 

166.  The  master  shall  at  the  commencement  of  every  voyage  or  engage- 
ment cause  a  legible  copy  of  the  agreement  (omitting  the  signatures)  to  be 
placed  or  posted  up  in  such  part  of  the  ship  as  to  be  accessible  to  the  crew, 
and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  five 
pounds. 

167.  Any  seaman  who  has  signed  an  agreement,  and  is  afterwards  dis- 
charged before  the  commencement  of  the  voyage,  or  before  one  months 
wa^es  are  earned,  without  fault  on  his  part  justifying  such  discharge,  and 
without  his  consent,  shall  be  entitled  to  receive  from  the  master  or  owner, 
in  addition  to  any  waees  he  may  have  earned,  due  compensation  for  the 
damage  thereby  caused  to  him,  not  exceeding  one  month^s  wages,  and  may, 
on  adaucing  such  evidence  as  the  Court  hearing  the  case  deems  satisfactory 
of  his  having  been  so  improperly  discharged  as  aforesaid,  recover  such  com- 
pensation as  if  it  were  wages  duly  earned. 
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Allotment  of  Wages. 

168.  All  stipulations  for  the  allotment  of  any  part  of  the  wages  of  a 
seaman  during  nis  absence  which  are  made  at  the  commencement  of  the 
voyage  shall  be  inserted  in  the  agreement,  and  shall  state  the  amounts  and 
times  of  the  payments  to  be  made ;  and  all  allotment  notes  shall  be  in 
forms  sanctioned  by  the  Board  of  Trade. 

169.  The  wife,  or  the  father  or  mother,  or  the  grandfather  or  grand- 
mother, or  any  child  or  grandchild,  or  any  brother  or  sister  of  any  seaman 
in  whose  favour  an  allotment  note  of  part  of  the  wages  of  such  seaman  is 
made,  may,  unless  the  seaman  is  shown  in  manner  hereinafter  mentioned 
to  have  forfeited  or  ceased  to  be  entitled  to  the  wages  out  of  which  the 
allotment  is  to  be  paid,  and  subject,  as  to  the  wife,  to  the  provision  herein- 
after contained,  sue  for  and  recover  the  sums  allotted  by  the  note  when 
And  as  the  same  are  made  pa^^able,  with  costs,  fi*om  the  owner  or  any  agent 
who  has  authorized  the  drawine  of  the  note,  either  in  the  Ck)unty  (Jourt  or 
in  the  summary  manner  in  which  seamen  are  by  tiiis  act  enablea  to  sue  for 
and  recover  wages  not  exceeding  fifty  pounds ;  and  in  any  such  proceeding 
it  shall  be  sufficient  for  the  claimant  to  prove  that  he  or  she  is  the  person 
mentioned  in  the  note,  and  that  the  note  was  given  by  the  owner  or  by  the 
master  or  some  other  authorized  agent ;  and  the  seaman  shall  be  presumed 
to  be  duly  earning  his  wages,  unless  the  contrary  is  shown  to  the  satisfac- 
tion of  the  Court,  either  by  the  official  statement  of  the  change  in  the  crew 
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cansed  by  his  absence  made  and  signed  by  the  master,  as  hj  this  act  is 
required,  or  by  a  duly  certified  copy  of  some  entry  in  the  official  log  book 
to  the  effect  that  he  has  left  the  ship,  or  by  a  credible  letter  from  the 
master  of  the  ship  to  the  same  effect,  or  by  such  other  evidence,  of  what- 
ever description,  as  the  Court  in  its  absolute  discretion  considers  sufficient 
to  show  satisfactorily  that  the  seaman  has  ceased  to  be  entitled  to  the 
wages  out  of  which  the  allotment  is  to  be  paid  :  provided  that  the  wife  of 
any  seaman  who  deserts  her  children,  or  so  misconducts  herself  as  to  be 
undeserving  of  support  from  her  husband,  shall  thereupon  forfeit  all  right 
to  frirther  payments  of  any  allotment  of  his  wages  whicn  has  been  made  in 
her  favour.  jyuckatg^md 


Discharge  and  Payment  of  Wages, 

170.  In  the  case  of  all  British  foreign-going  ships,  in  whatever  part  of  Ditehuse  from 
her  Majesty's  dominions  the  same  are  registered,  all  seamen  discharged  in  JhipftcuS?ni«de 
the  United  Kingdom  shall  be  discharged  and  receive  their  wages  m  the  befbn  tUppinf 
presence  of  a  shipping  master  duly  appointed  under  this  act,  except  in  cases  "•••«• 
where  some  competent  Court  otherwise  directs  ;  and  any  master  or  owner 

of  any  such  ship  who  discharges  any  seaman  belonging  thereto,  or,  except 
as  aforesaid,  pays  his  wages  within  the  United  Kingdom  in  any  other  man- 
ner, shall  incur  a  penalty  not  exceeding  ten  pounds  ;  and  in  the  case  of 
home  trade  ships  seamen  may,  if  the  owner  or  master  so  desires,  be  dis- 
charged and  receive  their  wages  in  like  manner. 

171.  Every  master  shall,  not  less  than  twenty-four  honrs  before  paying  Muter  to  deliver 
off  or  discharging  any  seaman,  deliver  to  him,  or,  if  he  is  to  be  discnarged  ■««»«»*  "'^■8«' 
before  a  shipping  master,  to  such  shipping  master,  a  full  and  true  account 

in  a  form  sanctioned  by  the  Board  of  Trade  of  his  wages  and  of  all  deduc- 
tions to  be  made  therefrom  on  any  account  whatever,  and  in  default  shall 
for  each  offence  incur  a  penalty  not  exceeding  ^yq  pounds ;  and  no  deduc- 
tion from  the  wages  of  any  seaman  (except  m  respect  of  any  matter  hap- 
pening after  such  deliveiy)  shall  be  allowed  unless  it  is  included  in  the 
account  so  delivered ;  and  the  master  shall  during  the  voyaee  enter  the 
various  matters  in  respect  of  which  such  deductions  are  made,  with  the 
amounts  of  the  respective  deductions,  as  they  occur,  in  a  book  to  be  kept 
for  that  purpose,  and  shall,  if  required,  produce  such  book  at  the  time  of 
the  payment  of  wages,  and  also  upon  the  hearing  before  any  competent 
anthonty  of  any  complaint  or  question  relating  to  such  payments. 

172.  Upon  the  discharge  of  any  seaman,  or  upon  payment  of  his  wages,  On  dlaehuge, 
the  master  shall  sign  and  give  him  a  certificate  of  his  discharge,  in  a  form  2JIJ*"ilS5j.* 
sanctioned  by  the  Board  of  Trade,  specifying  the  period  of  his  service  and  catesof  dia- 
the  time  and  place  of  his  discharge  ;  and  'S  any  master  fails  to  sini  and  charge,  and 
give  to  any  sudi  seaman  such  certihcate  of  discharge  he  shall  for  eadi  such  ^^f^mpe- 
offence  incur  a  penalty  not  exceeding  ten  pounds ;  and  the  master  shall  teney  or  aerrioe 
also,  upon  the  discharge  of  eveiy  certificated  mate  whose  certificate  of  *<>"*'••• 
competency  or  service  has  been  delivered  to  and  retained  by  him,  return 

such  certincate,  and  shall  in  default  incur  a  penalty  not  exceeding  twenty 
pounds. 

173.  Every  shipping  master  shall  hear  and  decida  any  Question  what-  suppinf  maater 
ever  between  a  master  or  owner  and  any  of  his  crew  which  both  parties  Jtona  whioh*"*^ 
agree  in  writing  to  submit  to  him  ;  and  every  award  so  made  by  him  shall  nuttoa  xcte  to 
be  binding  on  both  parties,  and  shall  in  any  legal  proceeding  which  may  Aim. 

be  taken  in  the  matter  before  any  Court  of^^justice  be  deemed  to  be  con- 
clusive as  to  the  rights  of  the  piuties  ;  and  no  such  submission  or  award 
shall  reanire  a  stamp  ;  and  any  aocnment  purporting  to  be  such  submission 
or  award  shall  he  prima  facie  evidence  thereof. 
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liMUrtndoihcn  174.  In  any  proceeding  relating  to  the  wagea,  clalma  or  diaclisrge  ol 
p«pm  wthS?**  ^y  seaman  carried  on  before  any  shipping  master  under  the  provisiona  of 
ping  mmsten,  ud  this  act,  Buch  shipping  master  may  call  upon  the  owner  or  his  agent,  or 
flTt  eTidtnot.       upon  the  master  or  any  mate  or  other  member  of  the  crew,  to  produce  any 

log  books,  papers  or  other  documents  in  their  respective  possession  or  power 
relating  to  any  matter  in  question  in  such  proceeding,  and  may  call  before 
him  and  examine  any  of  such  persons  being  then  at  or  near  the  place  on 
any  such  matter ;  and  every  owner,  agent,  master,  mate  or  other  member 
of  the  crew  who  when  callca  upon  by  the  shipping  master  does  not  produce 
any  such  paper  or  document  as  aforesaid,  if  in  his  possession  or  power,  or 
does  not  appear  and  give  evidence,  shall,  unless  he  shows  some  reaaonable 
excuse  for  such  default,  for  each  such  offence  incur  a  penalty  not  exceed- 
ing five  pounds. 


Settkowtof 


RelMte  to  be 
•ifned  btfore 
and  aue«f  ed  by 
the  ibfppinf 
master} 


TobedJtebtffei 


and  to  be  erl- 
daneei 


No  otbor  receipt 
to  be  a  ditcba^. 


Yoncber  to  be 
given  to  mastery 
and  to  be  OTi- 
dence. 


Master  to  make 
leporti  Qfcba- 
xacteci 


17S.  The  following  rules  shall  be  observed  with  respect  to  the  settlement 
of  wages  ;  (that  is  to  say,) 

(1.)  Upon  the  completion  before  a  shipping  master  of  any  discharge 
and  settlement,  the  master  or  owner  and  each  seaman  shall  respec- 
tively in  the  presence  of  the  shipping  master  sign  in  a  form  sanc- 
tioned by  the  Board  of  Trade  a  mutual  release  of  all  claims  in 
respect  of  the  past  voyage  or  engagement,  and  the  sliipping  master 
shall  also  sign  and  attest  it,  and  shall  retain  and  transmit  it  as 
herein  directed : 

(2.)  Such  release  so  signed  and  attested  shall  operate  as  a  mutual  dis- 
charge and  settlement  of  all  demands  between  the  parties  thereto  in 
respect  of  the  past  voyage  or  engagement : 

(3.)  A  copy  of  such  release  certified  under  the  hand  of  such  shipping 
master  to  be  a  true  copy  shall  be  given  by  him  to  any  party  thereto 
requiring  the  same  ;  and  such  copy  shall  be  receivable  in  evidence 
upon  any  future  question  touching  such  claims  as  aforesaid,  and 
shall  have  all  the  effect  of  the  original  of  which  it  purports  to  be  a 
copy : 

(4.)  In  cases  in  which  discharge  and  settlement  before  a  shipping  master 
are  hereby  required,  no  payment,  receipt,  settlement  or  discharge 
otherwise  made  shall  operate  or  be  admitted  as  evidence  of  the 
release  or  satisfaction  of  any  claim  : 

(5.)  Upon  any  payment  being  made  by  a  master  before  a  shipping  mas- 
ter, the  shipping  master  shall,  if  required,  sign  and  give  to  such 
master  a  statement  of  the  whole  amount  so  paid  ;  and  such  state- 
ment shall  as  between  the  master  and  his  employer  be  received  as 
evidence  that  he  has  made  the  payments  therein  mentioned. 

196.  Upon  every  discharge  effected  before  a  shipping  master  the  master 
shall  make  and  sign  in  a  form  sanctioned  by  the  Board  of  Trade  a  report  of 
tlie  conduct,  character  and  qualifications  of  the  persons  discharged,  or  may 
state  in  a  column  to  be  left  for  that  purpose  in  the  said  form  that  he  de- 
clines to  ^ve  any  opinion  upon  such  paiticulars  or  upon  any  of  them ;  and 
the  shipping  master  shall  transmit  the  same  to  the  registrar-general  of 
seamen,  or  to  such  other  person  as  the  Board  of  Trade « directs,  to  be  re- 
corded, and  shall,  if  desired  so  to  do  by  any  seaman,  give  to  him  or  indorse 
on  his  certificate  of  discharge  a  copy  of  so  much  of  such  report  as  concerns 
him ;  and  every  person  who  makes,  assists  in  making,  or  procures  to  be 
made  any  false  certificate  or  report  of  the  service,  qualifications,  conduct 
or  character  of  any  seaman,  knowing  the  same  to  be  false,  or  who  forges, 
assists  in  forging,  or  procures  to  be  forged,  or  firaudulently  alters,  assists  in 
fraudulently  altering,  or  procures  to  be  fraudulently  altered,  any  such  certi- 
ficate or  report,  or  who  fraudulently  makes  use  of  any  certificate  or  report 
or  of  any  copy  of  any  certificate  or  report  which  is  forged  or  altered  or 
does  not  belong  to  hun,  shall  for  each  such  offence  be  deemed  gaiUy  ok  a 
misdemeanor. 
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RewMUmet  of 

Remitkmce  of  Wages  and  Savings  Banks  for  Seamen.  Saving Bankt/or 

177.  Facilities  shall,  if  the  Board  of  Trade  so  directs,  be  ^ven  for  re-  ^^HT' 
mitting  the  wages  and  other  monies  of  seamen  and  apprentices  to  their  Fftciittiet  may  be 
relatives  or  other  persons  by  means  of  money  orders  issued  by  shipping  tlngaStnS^ 
masters  ;  and  the  Board  of  Trade  may  make  regulations  concerning  such  wages, 
orders,  and  the  persons  by  or  to  whom,  and  the  mode  and  time  in  and  at 

which,  the  same  are  to  be  paid,  and  may  from  time  to  time  repeal  or  alter 
any  such  regulations ;  and  all  such  regulations,  so  long  as  they  are  in  force, 
shall  be  binding  upon  all  persons  interested  or  claiming  to  be  interested  in 
such  orders,  as  well  as  upon  the  officers  employed  in  issuing  or  paying  the 
same  :  and  no  legal  proceeding  shall  be  instituted  against  the  Board  of 
Trade,  or  against  any  shipping  master  or  other  public  officer  employed 
about  such  orders,  on  account  of  any  such  regulations,  or  on  account  of  any 
act  done  or  left  undone  in  pursuance  thereof  or  on  account  of  any  refusal, 
neglect  or  omission  to  pay  any  such  money  order,  unless  such  refusal, 
neglect  or  omission  arise  from  nraud  or  wilful  misbehaviour  on  the  part  of 
the  person  against  whom  proceedings  are  instituted. 

178.  The  Board  of  Trade  may,  in  any  case  in  which  it  thinks  fit  so  to  Powortopav 
do,  cause  the  amount  of  any  such  money  order  as  aforesaid  to  be  paid  to  j'lwnoniarii 
the  person  to  whom  or  in  whose  fevour  the  same  majr  have  been  granted, 

or  to  his  personal  representatives,  legatees  or  next  of  kin,  notwithstanding 
that  such  order  may  not  be  in  his  or  tiieir  possession  ;  and  in  all  such  cases 
from  and  after  such  payment  the  Board  of  Trade  and  every  shipping  master 
or  other  officer  of  the  Board  of  Trade  shall  be  freed  from  all  liability  in 
respect  of  such  order. 

179.  Every  shipping  master  or  other  public  officer  who  grants  or  issues  Penalty  for  iara- 
any  money  order  with  a  fraudulent  intent  shall  in  England  or  Ireland  be  !jifi,°}523i5il2f " 
deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  ofiience,  and  intent.  ^ 
shall  be  liable  to  be  kept  in  penal  servitude  for  a  term  not  exceeding  four 

years. 

180.  The  Commissioners  for  the  Reduction  of  the  National  Debt,  or  the  SaTings  limks 
comptroller-general  acting  under  them,  may,  on  the  application  and  recom-  ^  "^hJkI!?^ 
mendation  of  the  Board  of  Trade,  establish  savings  banks  at  such  ports 

and  places  within  the  United  Kingdom,  either  in  the  shipping  offices  esta- 
blished in  such  ports  or  elsewhere,  as  may  appear  to  be  expedient,  and  may 
appoint  treasurers  to  receive  from  or  on  account  of  seamen,  or  the  wives 
and  families  of  seamen,  desirous  to  become  depositors  in  such  savings 
banks,  deposits  to  an  amount  not  exceeding  one  hundred  and  fifty  pounds 
in  the  whole  in  respect  of  any  one  account,  under  such  regulations  as  may 
be  prescribed  by  the  said  Commissioners  or  comptroller-general ;  and  such 
reflations  shall  be  binding  on  all  such  treasurers  and  depositors ;  and  the 
said  Commissioners  may  remove  such  treasurers,  and  appoint  others  in  their 
place  ;  and  all  the  provisions  of  the  acts  now  in  force  relating  to  savinn 
Danks,  except  so  far  as  relates  to  the  annual  amount  of  deposit,  shall  app^ 
to  all  savings  banks  which  may  be  established  under  the  aathori^  of  tnii 
act,  and  to  such  treasurers  and  depositors  as  aforesaid. 

Zigai  Rigkii  le 


Legal  Rights  to  Wages, 

181.  A  seaman's  right  to  wages  and  provisions  shall  be  taken  to  com-  Right  to  wagea 
mence  either  at  the  time  at  which  he  commences  work  or  at  the  time  ■^'*''^^?* 
specified  in  the  aCTeement  for  his  commencement  of  work  or  presence  on  ^  ^  ^  i*^  >>• 
board,  whichever  furst  h^pens. 

18S.  No  seaman  shall  by  any  agreement  forfeit  his  lien  upon  the  ship,  or  Seamen  not  to 
be  deprived  of  any  remedy  for  the  recovery  of  his  wages  to  which  he  would  m^^  eeitaia 
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otherwise  have  been  entitled;  and  every  stipulation  in  an^  agreement 
inconsistent  with  any  provision  of  this  act,  and  eveiy  stipulation  by  which 
any  seaman  consents  to  abandon  his  right  to  wages  m  the  case  of  the  loss 
of  the  ship,  or  to  abandon  any  right  which  he  may  have  or  obtain  in  the 
nature  of  salvage,  shall  be  wholly  inoperative. 

WaffM  not  to  be  188.  No  right  to  wages  shall  be  dependent  on  the  earning  of  fireight ; 
dependent  on  tho  ^j^  eveiy  seaman  and  apprentice  who  would  be  entitled  to  demand  and 
Self  ht!  ^  recover  any  wages  if  the  ship  in  which  he  has  served  had  earned  freight, 

shall,  subject  to  all  other  rules  of  law  and  conditions  applicable  to  the  case, 
be  entitled  to  claim  and  recover  the  same,  notwithstanding  that  freight  has 
not  been  earned ;  but  in  all  cases  of  wreck  or  loss  of  the  ship,  proof  that  he 
has  not  exerted  himself  to  the  utmost  to  save  the  ship,  cargo  and  stores 
shall  bar  his  claim. 


In  euo  of  denth,  184.  If  any  seaman  or  apprentice  to  whom  wages  are  due  under  the  last 
paM  M^Ster^  ^  preceding  enactment  dies  before  the  same  are  paid,  they  shall  be  paid  and 
menthaied.  applied  in  the  manner  hereinafter  specified  with  regard  to  the  wages  of 

seamen  who  die  during  a  voyage. 


Rights  to  wsgee 
In  COM  of  termi- 
nation of  MFTice 
b  J  wreck  or  ill- 
neae. 


186.  In  cases  where  the  service  of  any  seaman  terminates  before  the 
period  contemplated  in  the  agreement  by  reason  of  the  wreck  or  loss  of  the 
ship,  and  also  m  cases  where  such  service  terminates  before  such  period  as 
aforesaid  by  reason  of  his  being  left  on  shore  at  any  place  abroad  under  a 
certificate  of  his  unfitness  or  inability  to  proceed  on  the  voyage  granted  as 
hereinafter  mentioned,  such  seaman  shall  be  entitled  to  wages  for  the  time 
of  service  prior  to  such  termination  as  aforesaid,  but  not  for  any  fiuther 
period. 

Wages  not  to  186.  No  seaman  or  apprentice  shall  be  entitled  to  wages  for  any  period 

rSuualo  work  or  ^^^^S  which  he  unlawrally  refuses  or  neglects  to  work  when  required, 
tanpriaonment.      whether  before  or  after  the  time  fixed  by  the  agreement  for  his  begmning 

work,  nor,  unless  the  Court  hearing  the  case  otherwise  directs,  for  any 

geriod  during  which  he  is  lawfully  imprisoned  for  any  offence  committed 
y  him. 


Period  within 
which  wagea  are 
to  be  paid. 


Mode  of 

rtcoveritig 

Wageo. 

Seamen  maj  sue 
for  wages  in  a 
summary  man- 
ner. 


187.  The  master  or  owner  of  every  ship  shall  pay  to  every  seaman  his 
wages  within  the  respective  periods  following ;  (that  is  to  say,)  in  the  case 
of  a  home  trade  ship  within  two  days  after  the  termination  of  the  agree- 
ment or  at  the  time  when  such  seaman  is  discharged,  whichever  first  happens ; 
and  in  the  case  of  all  other  ships  (except  ships  employed  in  the  southern 
whale  fishery  or  on  other  voyages  for  which  seamen  by  the  terms  of  their 
agreement  are  wholly  compensated  by  shares  in  the  profits  of  the  adven- 
ture) within  three  days  after  the  cargo  has  been  delivered,  or  within  ^y^ 
days  after  the  seaman's  discharge,  whichever  first  happens ;  and  in  all  cases 
the  seaman  shall  at  the  time  of  his  discharee  be  entitled  to  be  paid  on 
account  a  sum  equal  to  one -fourth  part  of  the  balance  due  to  him ;  and 
every  master  or  owner  who  neglects  or  refuses  to  make  payment  in  manner 
aforesaid,  without  sufficient  cause,  shall  pay  to  the  seaman  a  sum  not 
exceeding  the  amount  of  two  days*  pay  for  each  of  the  days,  not  exceeding 
ten  days,  during  which  payment  is  delayed  beyond  the  respective  periods 
aforesaid,  and  duch  sum  shall  be  recoverable  as  wages. 

Mode  of  recovering  Wages, 

188.  Any  seaman  or  apprentice,  or  any  person  duly  authorized  on  his 
behalf^  may  sue  in  a  summary  manner  before  any  two  iustices  of  the  peace 
acting  in  or  near  to  the  place  at  which  the  service  nas  terminated,  or  at 
which  the  seaman  or  apprentice  has  been  discharged,  or  at  which  any  per- 
son upon  whom  the  claim  is  made  is  or  resides,  or  in  Scotland  either  before 
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any  such  jastices  or  before  the  sheriff  of  the  county  within  which  any  such 
place  is  situated,  for  any  amount  of  wages  due  to  such  seaman  or  appren- 
tice not  exceeding  fifty  pounds  over  and  above  the  costs  of  any  proceeding 
for  the  recovery  wereof,  so  soon  as  the  same  becomes  payable  ;  and  every 
order  made  by  such  justices  or  sheriff  in  the  matter  shall  be  finaL 

189.  No  suit  or  proceeding  for  the  recovery  of  wages  under  the  sum  of  RestrlctlonB  on 
fifty  pounds  shall  be  instituted  b^or  on  behalf  of  any  seaman  or  apprentice  JJ^iJ'"L^**^* 
in  any  Court  of  Admiralty  or  Vice-Admiralty,  or  in  the  Court  of  Session  coam!  ^ 

in  Scotland,  or  in  any  superior  Court  of  Record  in  her  Majesty's  dominions, 
unless  the  owner  of  the  ship  is  adjudged  bankrupt  or  declared  insolvent, 
or  unless  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  any  such 
Court  as  {foresaid,  or  unless  anv  justices  acting  under  the  authority  of  this 
act  refer  the  case  to  be  adjuaged  by  such  Court,  or  unless  neither  the 
owner  nor  master  is  or  resides  within  twenty  miles  of  the  place  where  the 
seaman  or  apprentice  is  discharged  or  put  ashore. 

190.  No  seaman  who  is  engaged  for  a  voyage  or  engagement  which  is  Ko  Msmaii  to  me 
to  terminate  in  the  United  Kingdom  shall  be  entitled  to  sue  in  any  Court  J^'cT^calSof 
abroad  for  wages,  unless  he  is  discharged  with  such  sanction  as  herein  disduige  or  of 
required,  and  with  the  written  consent  of  the  master,  or  proves  such  ill-  danger  to  life, 
usage  on  the  part  of  the  master,  or  by  his  authority  as  to  warrant  reason- 
able apprehension  of  danger  to  the  life  of  such  seaman  if  he  were  to  remain 

on  board ;  but  if  any  seaman  on  his  return  to  the  United  Eongdom  proves 
that  the  master  or  owner  has  been  guilty  of  any  conduct  or  default  which 
but  for  this  enactment  would  have  entitled  the  seaman  to  sue  for  wages 
before  the  termination  of  the  voyage  or  engagement,  he  shall  be  entitled  to 
recover  in  addition  to  his  wages  such  compensation  not  exceeding  twenty 
pounds  as  the  Court  hearing  ttie  case  thinks  reasonable. 

191.  Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the  Muter  to  have 
same  rights,  liens  and  remedies  for  the  recovery  of  his  wages  which  by  this  fof^JaSa  «*" 
act  or  by  any  law  or  custom  any  seaman,  not  being  a  master,  has  for  the  leamen. 
recovery  of  his  wages ;  and  if  in  any  proceeding  in  any  Court  of  Admiralty 

or  Vice- Admiralty  touching  the  claim  of  a  master  to  wages  any  right  of 
set-off  or  counter  claim  is  set  up,  it  shall  be  lawiul  for  such  Court  to  enter 
into  and  adjudicate  upon  all  questions  and  to  settle  all  accounts  then  arising 
or  outstanding  and  unsettled  between  the  parties  to  the  proceeding,  and  to 
direct  payment  of  any  balance  which  is  found  to  be  due. 

Reli^  to  SMmen*M 
FamiUe*  out  cf 

Relief  to  Seamen's  Families  out  of  Poor  Rates,  Poor  BaUt, 

192.  Whenever  during  the  absence  of  any  seaman  on  a  voyage  his  wife,  ReUef  to  sea- 
children  and  stepchildren,  or  any  of  them,  become  or  becomes  chargeable  ^*Ji,awabi?on 
to  any  union  or  parish  in  the  United  Kingdom,  such  union  or  parish  shall  a  certoin  piopor- 
be  entitled  to  be  reimbursed  out  of  the  wages  of  such  seaman  earned  during  tion  of  tbetr 
such  voyage  any  sums  properly  expended  during  his  absence  in  the  main-  '*^*s^* 
tenance  of  his  said  relations,  or  anv  of  them,  so  that  such  sums  do  not 

exceed  the  following  proportions  of  his  said  wages ;  (that  is  to  say,) 
(\ .)  If  only  one  of  such  relations  is  chargeable,  one-half  of  such  wages : 
(2.)  If  two  or  more  of  such  relations  are  chargeable,  two-thirds  of  such 
wages : 
But  if  during  the  absence  of  the  seaman  any  sums  have  been  paid  by  the 
owner  to  or  on  behalf  of  any  such  relation  as  aforesaid,  under  an  allot- 
ment note  given  by  the  seaman  in  his,  her  or  their  favour,  any  such  claim 
for  reimbursement  as  aforesaid  shall  be  limited  to  the  excess  (if  any)  of 
the  proportion  of  the  wages  hereinbefore  mentioned  over  the  sums  so  paid. 

198.  For  the  purpose  of  obtaining  such  reimbursement  as  aforesaid,  the  Notice  to  be 
guardians  of  the  union  or  parish,  where  the  relief  of  the  poor  is  adminis-  u?chii^M  iIm 
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cnftavMdM  tbt  tend  by  gnurdians,  and  the  oyeneers  of  the  poor  of  any  other  parbh  m 
ntunoftte  Englana,  and  the  guardians  or  other  personB  having  the  authority  of  guar- 
dians in  any  union  in  Ireland,  and  the  inspector  of  the  poor  in  ScoUand, 
may  give  to  the  owner  of  the  ship  in  which  the  seaman  is  serving  a  notice 
in  writing  stating  the  proportion  of  the  seaman's  wages  upon  which  it  is 
intended  to  make  the  claim,  and  requiring  the  owner  to  retain  such  propor- 
tion in  his  hands  for  a  period  to  be  therein  mentioned,  not  exceeding 
twenty-one  days  from  the  time  of  the  seaman^s  return  to  his  port  of  dis- 
charge, and  also  requiring  such  owner  immediately  on  such  return  to  give 
to  such  guardians,  overseers,  persons  or  inspector  notice  in  writing  of  such 
return  ;  and  such  owner,  after  receiving  such  notice  as  aforesaid,  shall  be 
bound  to  retain  the  said  proportion  of  wages,  and  to  give  notice  of  the 
seaman's  return  accordingly,  and  shall  likewise  give  to  the  seaman  notice 
of  the  intended  claim  ;  and  the  said  guardians,  overseers,  persons  or 
inspector  may  upon  the  seaman's  return  apply  in  a  summary  way  in  Eng- 
land or  Ireland  to  any  two  justices  having  jurisdiction  in  such  union  or 
parish  as  aforesaid,  ana  in  Scotland  to  the  sheriff  of  the  county,  for  an  order 
tor  such  reimbursement  as  aforesaid ;  and  such  justices  or  sheriff  may  hear 
the  case  and  may  make  an  order  for  such  reimbursement  to  the  whole  extent 
aforesaid,  or  to  such  lesser  amount  as  they  or  he  may  under  the  circum- 
stances think  fit ;  and  the  owner  shall  pay  to  such  guardians,  overseers, 
persons  or  inspector,  out  of  the  seaman's  wages,  the  amount  so  ordered  to 
be  paid  by  way  of  reimbursement,  and  shall  pay  the  remainder  of  the  said 
wages  to  the  seaman  ;  and  if  no  such  order  as  aforesaid  is  obtained  within 
the  period  mentioned  in  the  notice  so  to  be  given  to  the  owner  as  afore- 
said, the  proportion  of  wages  so  to  be  retained  by  him  as  aforesaid  shall 
immediately  on  the  expiration  of  such  period,  and  without  deduction,  be 
payable  to  the  seaman. 

Wages  and  Effects  of  deceased  Seamm. 

194.  Wheneyer  any  seaman  or  apprentice  belonging  to  or  sent  home 
in  any  British  ship,  whether  a  foreign-going  ship  or  a  home  trade  ship, 
employed  on  a  voyage  which  is  to  terminate  in  the  United  Kingdom,  dies 
during  such  voyage,  the  master  shall  take  charge  of  all  money,  dothes  and 
effects  which  he  leaves  on  board,  and  shall,  if  he  thinks  fit,  cause  all  or  any 
of  the  said  clothes  and  effects  to  be  sold  by  auction  at  the  mast  or  other 
public  auction,  and  shall  thereupon  sign  an  entry  in  the  ofiicial  log  book 
containing  the  following  particulars  ;  (that  is  to  say,) 

(1.)  A  statement  of  the  amount  of  the  money  and  a  description  of  the 
effects  so  left  by  the  deceased  : 

(2.)  In  case  of  a  sale,  a  description  of  each  article  sold,  and  the  sum  re- 
ceived for  each : 

(3.)  A  statement  of  the  sum  due  to  the  deceased  as  wages,  and  the  total 
amount  of  the  deductions  (if  any)  to  be  made  therefix>m  : 
And  shall  cause  such  entry  to  be  attested  by  a  mate  and  by  one  of  the 
crew. 

Bueh  eflboto  md        195.  In  the  cases  provided  for  by  the  last  preceding  section,  the  fbllow- 
met  to  be  iMid    Jug  ndes  shall  be  observed  ;  (that  is  to  say,) 

or  toihip^ng  0-)  1^  the  ship  proceeds  at  once  to  any  port  in  the  United  Kingdom 

BUMter,  nith  toil  without  toucjiing  on  the  way  at  any  foreign  port,  the  master  shall 

•••*""*■•  within  forty-eight  hours  after  his  arrival  deliver  any  such  effects  aa 

aforesaid  remamin^  unsold,  and  pay  any  money  which  he  has  taken 
charge  of  or  received  from  such  sale  as  aforesaid,  and  also  the 
balance  of  wages  due  to  the  deceased,  to  the  shipping  master  at  the 
port  of  destination  in  the  United  Kingdom  : 
(2.)  If  the  ship  touches  and  remains  for  forty- eight  hours  at  some  foreign 
port  or  at  some  port  in  her  Majesty's  dominions  abroad  before 
coming  to  any  port  in  the  United  l^gdom,  the  master  shall  report 
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the  case  to  the  British  consular  officer  or  officer  of  customs  there, 
as  the  case  may  be,  and  shall  give  to  such  officer  any  information 
he  requires  as  to  the  destination  of  the  ship  and  probable  length  of 
the  voyage ;  and  such  officer  may  thereupon,  if  he  considers  it 
expedient  so  to  do,  require  the  said  effects,  money  and  wages  to  be 
delivered  and  paid  to  him,  and  shall  upon  such  delivery  and  pay- 
ment dive  to  the  master  a  receipt,  and  the  master  shall  within  forty* 
ei^ht  hours  after  his  arrival  at  nis  port  of  destination  in  the  United 
Kingdom  produce  the  same  to  the  shipping  master  there  ;  and  such 
consular  officer  or  officer  of  customs  siiall  m  such  case  indorse  and 
certify  upon  the  a^eement  with  the  crew  such  particulars  with 
respect  to  such  delivery  and  payment  as  the  Board  of  Trade  re- 
quires : 

(3.)  If  such  officer  as  aforesaid  does  not  require  such  payment  and  de- 
livery to  be  made  to  him,  the  master  shall  take  charge  of  the  said 
effects,  money  and  wages,  and  shall  within  forty-eight  hours  after 
his  arrival  at  his  port  of  destination  in  the  United  Kingdom  deliver 
and  pay  the  same  to  the  shipping  master  there : 

(4)  The  master  shall  in  all  cases  in  which  any  seaman  or  apprentice  dies 
during  the  progress  of  a  voyage  or  engagement  give  to  the  Board  of 
Trade,  or  to  such  officer  or  shipping  master  as  aforesaid,  an  account 
in  such  form  as  they  respectively  require  of  the  effects,  money  and 
wages  so  to  be  delivered  and  paid ;  and  no  deductions  claimed  in 
such  account  shall  be  allowed  unless  verified,  if  there  is  any  official 
log  book,  by  such  entry  therein  as  hereinbefore  required,  and  also 
by  such  other  vouchers  (if  any)  as  may  be  reasonably  required  by 
the  Board  of  Trade,  or  by  the  officer  or  shipping  master  to  whom 
the  account  is  rendered  : 

(5.)  Upon  due  compliance  with  such  of  the  provisions  of  this  section  as 
relate  to  acts  to  be  done  at  the  port  of  destination  in  the  United 
ELingdom,  the  shipping  master  shall  grant  to  the  master  a  certificate 
to  that  effect,  and  no  officer  of  customs  shall  clear  inwards  any 
foreign -going  ship  without  the  production  of  such  certificate. 

196.  If  any  master  fails  to  take  such  charge  of  the  money  or  other  Penalties  ftv  not 
effects  of  a  seaman  or  apprentice  dying  during  a  vovage,  or  to  make  such  JjJJSSn J'JS*  ^^ 
entries  in  respect  thereof,  or  to  procure  such  attestation  to  such  entries,  or  aooottDtinc  for 
to  make  such  payment  or  delivery  of  any  money,  wages  or  effects  of  any  SJj^""  *** 
seaman  or  apprentice  djnng  during  a  voyage,  or  to  give  such  account  in  •"••"• 
respect  thereof  as  hereinbefore  respectively  directed,  he  shall  be  account- 
able for  the  money,  wages  and  effects  of  the  seaman  or  apprentice  to  the 

Board  of  Trade,  and  shall  pay  and  deliver  the  same  accordingly  ;  and  such 
master  shall  in  addition  for  every  such  offence  incur  a  penalty  not  exceed- 
ing treble  the  value  of  the  money  or  effects  not  accounted  for,  or  if  such 
value  is  not  ascertained,  not  exceeding  fifty  pounds  ;  and  if  any  such  money, 
wages  or  effects  are  not  duly  paid,  delivered  or  accounted  for  by  the  master, 
the  owner  of  the  ship  shall  pay,  deliver  and  account  for  the  same,  and  such 
money  and  wages  and  the  value  of  such  effects  shall  be  recoverable  from 
him  accordingly ;  and  if  he  fails  to  account  for  and  pay  the  same,  he  shall, 
in  addition  to  his  liability  for  the  said  money  and  value,  incur  the  same 

{penalty  which  is  hereinbefore  mentioned  as  incurred  by  the  master  for  the 
ike  onence ;  and  all  money,  wages  and  effects  of  any  seaman  or  apprentice 
dying  during  a  voyage  shall  be  recoverable  in  the  same  Courts  ana  by  the 
same  modes  of  proceeding  by  which  seamen  are  hereby  enabled  to  recover 
wages  due  to  them. 

197.  If  any  such  seaman  or  apprentice  as  last  aforesaid  dies  abroad  at  Offloen  of  eni- 
any  place  either  in  or  out  of  her  Majesly^s  dominions  leaving  any  money  S^*k?di!rge«? 
or  effects  not  on  board  his  ship,  the  chief  officer  of  customs  or  the  British  effecta  left  by 
consttlar  officer  at  or  nearest  to  the  place,  as  the  case  may  be,  shall  claim  ;g™y^y^^ 
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■ama  and  their  and  take  charge  of  BQcli  money  and  effects  ;  and  such  officer  shall,  if  he 
Tn5«.*°***^*'  thinks  fit,  sell  all  or  any  of  such  effects,  or  any  effects  of  any  deceased  sea- 
man or  iq)prentice  delivered  to  him  under  the  provisions  hereinbefore  con- 
tained ;  and  eveiy  such  officer  shall,  quarterly  or  at  such  other  times  as  the 
Board  of  Trade  directs,  remit  to  her  ^iajesty^s  Paymaster-Creneral  all  monies 
belonging  to  or  arising  from  the  sale  of  the  effects  of  or  paid  as  the  waces 
of  any  deceased  seamen  or  apprentices  which  have  come  to  his  hands  mider 
the  provisions  hereinbefore  contained,  and  shall  render  such  accounts  in 
respect  thereof  as  the  Board  of  Trade  requires. 

WagMtndeffecu  IQg,  Whenever  any  seaman  or  apprentice  dies  in  the  United  Kingdom, 
•t hoBMtobe"'  and  is  at  the  time  of  his  death  entitled  to  claim  from  the  master  or  owner 
paid  In  cartain  of  any  ship  in  which  he  has  served  any  unpaid  wages  or  effects,  such 
ouM  to  Boaid  of  master  or  owner  shall  pay  and  deliver  or  account  for  the  same  to  the  ahip^ 

ping  master  at  the  port  where  the  seaman  or  apprentice  was  discharged  or 
was  to  have  been  discharged,  or  to  the  Board  of  Trade,  or  as  it  directs. 

ifiaaathaasoi.  IQQ.  If  the  money  and  effects  of  any  deceased  seaman  or  apprentice 
vSS^otdJSUd  V^^y  delivered  or  remitted  to  the  Boara  of  Trade  or  its  agents,  including 
Maman  mar  be  the  monies  received  for  any  part  of  the  said  effects  which  nave  been  sold 
h^  i^u*  ^^^^^  before  delivery  to  the  Board  of  Trade  or  by  its  direction,  do  not 
BiatnttoD  to  the  exceed  in  value  the  sum  of  fifty  pounds,  then,  subject  to  the  provisiona 
panoM  entitled,    hereinafter  contained,  and  to  all  such  deductions  for  expenses  incurred  in 

respect  of  the  seaman  or  apprentice  or  of  his  said  mone^  and  effects  aa  the 
aaia  Board  thinks  proper  to  allow,  the  said  Board  may,  if  it  thinks  fit  so  to 
do,  pay  and  deliver  the  said  money  and  effects  either  to  any  claimants  who 
can  prove  themselves  to  the  satismction  of  the  said  Board  either  to  be  his 
widow  or  children,  or  to  be  entitled  to  the  effects  of  the  deceased  under  his 
will  (if  any),  or  under  the  statutes  for  the  distribution  of  the  effects  of 
intestates,  or  under  any  other  statute,  or  at  common  law,  or  to  be  entitled 
to  procure  probate  or  take  out  letters  of  administration  or  confirmation, 
although  no  probate  or  letters  of  administration  or  confirmation  have  been 
taken  out,  and  shall  be  thereby  discharged  from  all  further  liability  in 
respect  of  the  money  and  effects  so  paid  and  delivered,  or  may,  if  it  thinks 
fit  so  to  do,  require  probate  or  letters  of  administration  or  confirmation  to 
be  taken  out,  and  thereupon  pay  and  deliver  the  said  money  and  effects  to 
the  legal  personal  representatives  of  the  deceased  ;  and  all  claimants  to 
whom  such  money  or  effects  are  so  paid  or  delivered  shall  M)ply  the  same 
in  due  course  of  administration  ;  and  if  such  money  and  effects  exceed  in 
value  the  sum  of  fifty  pounds,  then,  subject  to  the  provisions  hereinafter 
contained  and  to  deduction  for  expenses,  the  Board  of  Trade  shall  pay  and 
deliver  the  same  to  the  legal  personal  representatives  of  the  deceased. 

ifodeof  iiayment  200.  In  cases  where  the  deceased  seaman  or  apprentice  has  left  a  will 
SJ^SJeil"*^*  the  Board  of  Trade  shall  have  the  following  powers  ;  (that  is  say,) 

(1.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages  or 
effects  as  aforesaid  to  any  person  claiming  to  be  entitled  thereto 
under  a  will  made  on  board  ship  unless  such  will  is  in  writing,  and 
is  signed  or  acknowledged  by  the  testator  in  the  presence  of  the 
master  or  first  or  only  mate  of  the  ship,  and  is  attested  by  such 
master  or  mate  : 
(2.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages  or 
effects  as  aforesaid  to  any  person  not  being  related  to  the  testator 
by  blood  or  marriage  who  claims  to  be  entitled  thereto  under  a  will 
made  elsewhere  than  on  board  ship,  unless  such  will  is  in  writing, 
and  is  signed  or  acknowledged  by  the  testator  in  the  presence  of 
two  witnesses,  one  of  whom  is  some  shipping  master  appointed 
under  this  act,  or  some  minister  or  officiating  minister  or  curate  of 
the  place  in  which  the  same  is  made,  or,  in  a  place  where  there  are 
no  such  persons,  some  justice  of  the  peace,  or  some  British  consular 
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officer,  or  some  officer  of  cufitomB,  and  is  attested  by  such  wit- 
nesses : 
Whenever  any  claim  made  under  a  will  is  rejected  by  the  Board  of  Trade 
on  account  of  the  said  will  not  being  made  and  attested  as  hereinbefore  re- 
quired, the  wages  and  effects  of  the  deceased  shall  be  dealt  with  as  if  no 
will  had  been  made. 

201.  The  following  roles  shall  be  observed  with  respect  to  creditors  of  ProTitim  for  pay- 
deceased  seamen  and  apprentices  ;  (that  is  to  say,)  SSoi^bycre- 

(1.)  No  such  creditor  shall  be  entitled  to  claim  from  the  Board  of  Trade  diton,  and  for 
the  wages  or  effects  of  any  such  seaman  or  apprentice  or  any  part  JJJT*  t'*S5  ^^ 
thereof  by  virtue  of  letters  of  administration  taken  out  by  him,  or  by      *"  "    ™** 
virtue  of  confirmation  in  Scotland  as  executor  creditor : 

(2.)  No  such  creditor  shall  be  entitled  by  any  means  whatever  to  pay- 
ment of  his  debt  out  of  such  wages  and  effects,  if  the  debt  accrued 
more  than  three  years  before  the  death  of  the  deceased,  or  if  the 
demand  is  not  made  within  two  years  after  such  death  : 

(3.)  Subject  as  aforesaid,  the  steps  to  be  taken  for  procuring  payment 
of  such  debt  shall  be  as  follows  (that  is  to  say)  :  Every  person  mak- 
ing a  demand  as  creditor  shall  deliver  to  the  Board  of  Trade  an 
account  in  writing  in  such  form  as  it  requires,  subscribed  with  his 
name,  stating  the  particulars  of  his  demand  and  the  place  of  his 
abode,  and  verified  by  his  declaration  made  before  a  justice : 

(4.)  If  before  such  demand  is  made  any  claim  to  the  wages  and  effects 
of  the  deceased  made  by  any  person  interested  therein  as  his  widow 
or  child,  or  under  a  will  or  under  the  statutes  for  the  distribution  of 
the  effects  of  intestates,  or  under  any  other  statute,  or  at  common 
law,  has  been  allowed,  the  Board  of  Trade  shall  give  notice  to  the 
creditor  of  the  allowance  of  such  person^s  claim,  and  the  creditor 
shall  thereupon  have  the  same  rights  and  remedies  against  such 
person  as  if  he  or  she  had  received  the  said  wages  and  effects  as  the 
legal  personal  representative  of  the  deceased  : 

(5.)  If  no  claim  by  any  such  person  has  been  allowed,  the  Board  of 
Trade  shall  proceed  to  investigate  the  creditor's  account,  and  may 
for  that  purpose  require  him  to  prove  the  same,  and  to  produce  aU 
books,  accounts,  vouchers  and  papers  relating  thereto  ;  and  if  by 
such  means  the  creditor  duly  satisfies  the  Board  of  Trade  of  the 
justice  of  the  demand,  either  m  the  whole  or  in  part,  the  same  shall 
be  allowed  and  paid  accordingly,  so  far  as  the  assets  in  the  hands  of 
the  Board  of  Trade  will  extend  for  that  purpose,  and  such  pimnent 
shall  discharge  the  Board  of  Trade  from  all  further  liabiuty  in 
respect  of  the  money  so  paid ;  but  if  such  Board  is  not  so  satisfied, 
or  if  such  books,  accounts,  vouchers  or  papers  as  aforesaid  are  not 
produced,  and  no  sufficient  reason  is  assigned  for  not  producing 
them,  the  demand  shall  be  disallowed : 

(6.)  In  any  case  whatever  the  Board  of  Trade  may  delay  the  investigation 
of  any  demand  made  by  a  creditor  for  the  payment  of  his  debt  for 
one  year  from  the  time  of  the  first  delivery  of  the  demand  ;  and  if  in 
the  course  of  that  time  a  claim  to  the  wages  and  effects  of  the 
deceased  is  made  and  substantiated  as  hereinbefore  required  by  any 
person  interested  therein  as  a  widow  or  child,  or  under  a  will,  or 
under  the  statutes  for  the  distribution  of  the  effects  of  intestates,  or 
under  any  other  statute,  or  at  common  law,  the  Board  of  Trade  may 
pay  and  deliver  the  same  to  such  person  ;  and  thereupon  the  creditor 
shall  have  the  same  rights  and  remedies  against  such  person  as  if  he 
or  she  had  received  the  same  as  the  legal  personal  representative  of 
the  deceased. 

202.  In  cases  of  wages  or  effects  of  deceased  seamen  or  apprentices  re-  ModaofdMUng 
ceived  by  the  Board  of  Trade  to  which  no  claim  is  substantiated  within  wJ^JfSSSid 
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•Ix  yean  after  the  receipt  thereof  by  such  Board,  it  shall  be  in  the  abaolnte 
discretion  of  such  Board,  if  any  suosequent  claim  is  made,  either  to  allov 
or  to  reftuse  the  same  ;  and,  subject  to  the  prorision  hereinafter  contained, 
the  Bovd  of  Trade  shall  from  time  to  time  pay  any  monies  arising  from 
the  unclaimed  wages  and  effects  of  deceased  seamen,  which  in  the  opinion 
of  such  Board  it  is  not  necessary  to  retain  for  the  purpose  of  satisfying 
claims,  into  the  receipt  of  her  Majesty^s  exchequer  in  such  manner  as  the 
Treasury  directs,  and  such  monies  shall  be  carried  to  and  form  part  of  the 
ConsoUaated  Fund  of  the  United  Kingdom. 

PoBbbntnt  ftr  SOS.  Eveiy  person  who,  for  the  purpose  of  obtaining,  either  for  himself 
**«^  ^iS?*  ^^  ^^^  another,  any  money  or  effects  of  any  deceased  seaman  or  apprentice, 
iBordeMo obtain  forges,  assists  in  forging,  or  procures  to  be  forged,  or  fraudulently  alters, 
wifM  and  pre-  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  altered,  any 
£iiL!f  *'*"•*   document  purporting  to  show  or  assist  in  showing  a  richt  to  such  wages  or 

effects,  and  every  person  who  for  the  purpose  aforesaid  makes  use  of  any 
such  forged  or  altered  document  as  aforesaid,  or  who  for  the  purpose  afore- 
aaid  gives  or  makes  or  procures  to  be  given  or  made,  or  assists  in  giving  or 
making  or  procuring  to  be  given  or  made,  any  false  evidence  or  representa- 
tion, knowing  the  same  to  be  false,  shall  be  punishable  with  penal  servitude 
for  a  term  not  exceeding  four  years,  or  with  imprisonment  with  or  without 
hard  labour  for  any  period  not  exceeding  two  years,  or  if  summarily  pro- 
secuted and  convicted,  by  imprisonment,  with  or  without  hard  labour,  for 
any  period  not  exceeding  six  months. 

Sfltettoritamen  204.  In  the  case  of  seamen  invalided  or  discharged  from  any  of  her 
diseiurfed  from  Majesty's  ships,  and  sent  home  in  merchant  ships,  any  monies  or  effects 
potedofbyM-  belongmg  to  them  which  are  paid,  remitted  or  delivered  to  the  Board  of 
coantaat-fsiMnl  Trade,  or  its  agents,  under  the  provisions  hereinbefore  contained,  shall  be 
of  MTj.  p^^  ^^Qj.  j^^  disposed  of  iu  sucn  manner  as  the  Accountant- General  of  her 

Majesty's  Navy  directs. 

abroad.  Leaving  Seamen  abroad. 

On  dtocbarfe  of  205.  Whenever  any  British  ship  is  transferred  or  disposed  of  at  any 
bTuie  oir^Sip'or  P^*^®  ^^^  ^^  ^^^  Majesty's  dominions,  and  any  seaman  or  apprentice  be- 
otberwiie,  c«nifl-  longing  thereto  does  not  in  the  presence  of  some  British  consular  officer, 
tobeffi**^****d**  ®''  if  there  is  no  such  consular  officer  there,  in  the  presence  of  one  or  more 
Munm to"bewot  respectable  British  merchants  residing  at  the  place,  and  not  interested  in 
home  at  oxpento  the  said  ship,  signify  his  consent  in  writing  to  complete  the  voyage  if  Con- 
or owner,  tinued,  and  whenever  the  service  of  any  seaman  or  apprentice  belonging  to 

any  British  ship  terminates  at  any  place  out  of  her  Majesty's  dominions, 
the  master  shall  give  to  each  such  seaman  or  apprentice  a  certificate  of 
discharge  in  the  form  sanctioned  by  the  Board  of  Trade  as  aforesaid,  and 
in  the  case  of  any  certificated  mate  whose  certificate  he  has  retained  shall 
return  such  certificate  to  him,  and  shall  also,  besides  paying  the  wages  to 
which  such  seaman  or  apprentice  is  entitled,  either  provide  him  with 
adequate  employment  on  board  some  other  British  ship  bound  to  the  port 
in  her  Majesty's  dominions  at  which  he  was  originally  shipped,  or  to  such 
other  port  in  the  United  Kingdom  as  is  agreed  upon  by  him,  or  furnish  the 
means  of  sending  him  back  to  such  port,  or  provide  him  with  a  passage 
home,  or  deposit  with  such  consular  officer  or  such  merchant  or  merchants 
as  aforesaid  such  a  sum  of  money  as  is  by  such  officer  or  merchants  deemed 
sufficient  to  defray  the  expenses  of  his  subsistence  and  passage  home ;  and 
such  consular  officer  or  merchants  shall  indorse  upon  the  agreement  of  the 
ship  which  the  seaman  or  apprentice  is  leaving  the  particulars  of  such 
payment,  provision  or  deposit ;  and  if  the  master  refuses  or  neglects  to 
complj  with  the  requirements  of  this  section  such  expenses  as  last  afore- 
said, if  defi^yed  by  such  consular  officer  or  by  any  other  person,  shall, 
nnleiu  such  seaman  or  apprentice  has  been  guilty  of  barratry,  be  a  charge 
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upon  the  ship  to  which  snch  seaman  or  apprentice  belonged  and  upon  the 
owner  for  the  time  being  thereof,  and  maj  be  recovered  against  snch 
owners,  with  costs,  at  the  suit  of  the  consular  officer  or  other  person  de- 
fraying such  expenses,  or,  in  case  the  same  has  been  allowed  to  the  con<» 
sular  officer  out  of  the  public  monies,  as  a  debt  due  to  her  Majesty  either 
by  ordinary  process  of  law,  or  in  the  manner  in  which  seamen  are  hereby 
enabled  to  recover  wages ;  and  such  expenses,  if  defrayed  by  the  seaman 
or  apprentice,  shall  be  recoverable  as  wages  due  to  him. 

206.  If  the  master  or  any  other  person  belonging  to  any  British  ship  Foreiof 
wrongfiilly  forces  on  shore  and  leaves  behind,  or  otherwise  wilfuUy  and  JSJJ^SJ '"** 
wrongfully  leaves  behind,  in  any  place,  on  shore  or  at  sea,  in  or  out  of  her  •"*••'"*• 
Majesty's  dominions,  any  seaman  or  apprentice  belonging  to  such  ship 

before  the  completion  of  the  voyage  for  which  such  person  was  engaged 
or  the  return  of  the  ship  to  the  United  Kingdom,  he  shall  for  each  such 
offence  be  deemed  guilty  of  a  misdemeanor. 

207.  If  the  master  of  any  British  ship  does  any  of  the  following  things  ;  No  Manm  to  be 

(that  is  to  say,)  ^^"^SJt^^ 

^    y-  V   T%»     I-  ^  i.»       •  1  'x-    X     •  abroad  without 

(1.)  Discharges  any  seaman  or  apprentice  in  any  place  situate  m  any  oartifleatoofiomo 
British  possession  abroad  ^except  the  possession  in  which  he  was  tanatlonanr. 
shipped),  without  previously  obtaining  the  sanction  in  writing  in- 
dorsed on  the  a^eement  of  some  public  shipping  master  or  other 
officer  duly  appomted  by  the  local  government  in  that  behalf,  or  (in 
the  absence  of  any  such  functionaiy)  of  the  chief  officer  of  customs 
resident  at  or  near  the  place  where  Ibe  discharge  takes  place  : 
(2.)  Discharges  any  seaman  or  apprentice  at  anj  place  out  of  her  Ma* 
jesty's  dominions  without  previously  obtaimng  the  sanction  so  in- 
dorsed as  aforesaid  of  the  British  consular  officer  there,  or  (in  his 
absence)  of  two  respectable  merchants  resident  there  : 
(3.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  situate  in  any 
British  possession  abroad  on  any  ground  whatever,  without  pre- 
viously obtaining  a  certificate  in  writing  so  indorsed  as  aforesaid 
from  such  officer  or  person  as  aforesai(^  stating  the  fact  and  the 
cause  thereof,  whether  such  cause  be  unfitness  or  inability  to  proceed 
to  sea,  or  desertion  or  disappearance : 
(4)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of  her 
Majesty's  dominions,  on  shore  or  at  sea,  on  any  ground  whatever, 
without  previously  obtaining  the  certificate  indorsed  in  manner  and 
to  the  effect  last  aforesaid  of  the  British  consular  officer  there,  or 
(in  his  absence)  of  two  respectable  merchants,  if  there  is  any  such 
at  or  near  the  place  where  the  ship  then  is  : 
He  shall  for  each  such  default  be  deemed  guilty  of  a  misdemeanor ;  and 
the  said  functionaries  shall  and  the  said  merchants  may  examine  into  the 
grounds  of  such  proposed  discharge,  or  into  the  allegation  of  such  unfit- 
ness, inability,  desertion  or  disappearance  as  aforesaid,  in  a  summary  way, 
and  may  for  that  purpose,  if  they  think  fit  so  to  do,  administer  oaths,  and 
may  either  grant  or  refuse  such  sanction  or  certificate  as  appears  to  them 
to  be  just. 

208.  Upon  the  trial  of  any  information,  indictment  or  other  proceeding  Proof  of  raeh 
against  any  person  for  discharging  or  leaving  behind  any  seaman  or  up-  Sw  StMnsSic. 
prentice,  contrary  to  the  provisions  of  this  act,  it  shall  lie  upon  such  person    '^ 

either  to  produce  the  sanction  or  certificate  hereby  required^  or  to  prove 
that  he  had  obtained  the  same  previously  to  having  discharged  or  len  be- 
hind such  seaman  or  apprentice,  or  that  it  was  impracticable  for  him  to 
obtain  such  sanction  or  certificate. 

209.  Evenr  master  of  any  British  ship  who  leaves  any  seaman  or  ap-  WaftttobopaM 
prentice  on  shore  at  any  place  abroad  in  or  out  of  her  Majesty's  dominiona,  2ii*MS£d  m*^ 
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ad  of  in*-  imder  a  certificate  of  his  unfitness  or  inability  to  proceed  on  the  vojage, 
shall  deliver  to  one  of  the  functionaries  aforesiud  or  (in  the  absence  of  such 
functionaries)  to  the  merchants  by  whom  such  certificate  is  signed,  or,  if 
there  be  but  one  respectable  merchant  resident  at  such  place,  to  him,  a  full 
and  true  account  of  the  wages  due  to  such  seaman  or  apprentice,  such 
account  when  delivered  to  a  consular  officer  to  be  in  duplicate,  and  shall 
pay  the  same  either  in  money  or  by  a  bill  drawn  upon  the  owner ;  and  in 
the  case  of  every  bill  so  drawn,  such  functionaiy,  merchants  or  merchant 
as  aforesaid,  shall  by  indorsement  certify  thereon  that  the  same  is  d^wn 
for  money  due  on  account  of  a  seaman's  wages,  and  shall  also  indorse  the 
amount  for  which  such  bill  is  drawn,  with  such  further  particulars  in  respect 
of  the  case  as  the  Board  of  Trade  requires,  upon  the  agreement  of  the  ship ; 
and  every  such  master  as  aforesaid  who  refuses  or  neglects  to  deliver  a  full 
account  of  such  wages,  and  pay  the  amount  thereof  in  money  or  by  bill,  as 
hereinbefore  required,  shall  for  every  such  offence  or  default  oe  liable,  in  ad- 
dition to  the  payment  of  the  wages,  to  a  penalty  not  exceeding  ten  pounds ; 
and  every  such  master  who  delivers  a  false  account  of  such  wages  shall  for 
every  such  offence,  in  addition  to  the  payment  of  the  wages,  incur  a  penalty 
not  exceeding  twenty  pounds. 

210.  Every  such  payment  as  last  aforesaid,  whether  by  bill  or  in  money, 
shall,  if  made  in  anv  British  possession,  be  made  to  the  seaman  or  apprentice 
himself,  and,  if  made  out  of  her  Majesty's  dominions,  to  the  consular  officer, 
who  shall,  if  satisfied  with  the  account,  indorse  on  one  of  the  duplicates 
thereof  a  receipt  for  the  amount  paid  or  bill  delivered,  and  shall  return  the 
same  to  the  master ;  and  the  master  shall,  within  forty-eight  hours  after  his 
return  to  his  port  of  destination  in  the  United  Eangdom,  deliver  the  same  to 
the  shipping  master  there  ;  and  the  consular  officer  shall  retain  the  other 
duplicate  of  the  said  account,  and  shfdl,  if  the  seaman  or  apprentice  subse- 
quently obtains  employment  at  or  otherwise  quits  the  port,  deduct  out  of 
tne  sum  received  by  him  as  aforesaid  any  expenses  which  have  been  in- 
curred by  him  in  respect  of  the  subsistence  of  the  seaman  or  apprentice 
under  the  provisions  herein  contained,  except  such  as  the  master  or  owner 
of  the  ship  is  hereby  required  to  pay,  and  shall  pay  the  remainder  to  the 
seaman  or  apprentice,  and  shall  also  deliver  to  him  an  account  of  the  sums 
so  received  and  expended  on  his  behalf ;  and  shall,  if  the  seaman  or  ap- 
prentice dies  before  his  ship  quits  the  port,  deal  with  the  same  in  the 
manner  hereinafter  specifiea  in  that  behalf,  and  shall,  if  the  seaman  or 
apprentice  is  sent  home  at  the  public  expense  under  the  provisions  herein 
contained,  account  for  the  amount  received  to  the  Board  of  Trade ;  and 
such  amount  shall,  after  deducting  any  expenses  which  have  been  duly  in- 
curred in  respect  of  such  seaman  or  apprentice,  except  such  as  the  master 
or  lowner  of  the  ship  is  hereby  required  to  pay,  be  dealt  with  as  wages  to 
which  he  is  entitled,  and  shall  be  paid  accordingly. 

Dittretied  tea-  211.  The  governors,  consular  officers  and  other  officers  of  her  Majesty  in 
men  fnind  abroad  foreign  countries  shall,  and  in  places  where  there  are  no  such  governors  or 
uKTaenthOTne  at  officers  any  two  resident  British  merchants  may,  provide  for  the  subsistence 
the  public  ex-        of  all  seamen  or  apprentices,  being  subjects  of'^her  Majesty,  who  have  been 

shipwrecked,  discharged  or  left  behind  at  any  place  abroad,  whether  firom 
any  ship  employed  in  the  merchant  service  or  firom  any  of  her  Miijesty's 
ships,  or  who  have  been  engaged  by  any  person  acting  either  as  pnncipal 
or  agent  to  serve  in  any  ship  belonging  to  any  foreign  power  or  to  the  sub- 
ject of  any  foreign  state,  and  who  are  m  distress  in  any  place  abroad,  until 
such  time  as  they  are  able  to  provide  them  with  a  passage  home,  and  for 
that  purpose  shall  cause  such  seamen  or  apprentices  to  oe  put  on  board 
some  ship  belonging  to  any  su^ect  of  her  Majesty  boimd  to  any  port  of 
the  United  Kingdom,  or  to  the  British  possession  to  which  they  belong,  (as 
the  case  requires,)  which  is  in  want  of  men  to  make  up  its  complement, 
and  in  de&ult  of  any  such  ship  shall  provide  them  with  a  passage  nome  aa 


penae. 
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soon  as  possible  in  some  ship  belonging  to  a  subject  of  her  Majesty  so 
bound  as  aforesaid,  and  shall  indorse  on  the  agreement  of  an  j  ship  on  board 
of  which  any  seaman  or  apprentice  is  so  taken  or  sent  the  name  of  every 
person  so  sent  on  board  thereof^  with  such  particulars  concerning  the  case 
as  the  Board  of  Trade  requires,  and  shall  be  allowed  for  the  subsistence  of 
any  such  seaman  or  apprentice  such  sum  per  diem  as  the  Board  of  Trade 
from  time  to  time  appoints ;  and  the  amount  due  in  respect  of  such  allow* 
ance  shall  be  paid  out  of  any  monies  applicable  to  the  relief  of  distressed 
British  seamen,  and  granted  by  Parliament  for  the  purpose,  on  the  produc- 
tion of  the  bills  of  the  disbursements,  with  the  proper  Touchers. 

212.  1*he  master  of  every  British  ship  so  bound  as  aforesud  shall  receive  Hasten  of  Briti«h 
and  afford  a  passage  and  subsistence  to  all  seamen  or  apprentices  whom  he  J^uli^uSem!^'^ 
is  required  to  take  on  board  his  ship  under  the  provisions  hereinbefore 
contained,  not  exceeding  one  for  every  fifty  tons  burden,  and  shall  during 

the  passage  provide  every  such  seaman  or  apprentice  with  a  proper  berth 
or  sleeping  place  effectually  protected  against  sea  and  weather  ;  and  on  the 
production  of  a  certificate  signed  by  any  governor,  consular  ofiicer  or  mer- 
chants by  whose  directions  any  such  seaman  or  apprentice  was  received  on 
board,  specifying  the  number  and  names  of  sucn  seamen  or  apprentices, 
and  the  time  when  each  of  them  respectively  was  received  on  board,  and 
on  a  declaration  made  by  such  person  before  a  justice,  and  verified  by  the 
registrar-general  of  seamen,  stating  the  number  of  days  during  which  each 
seaman  or  apprentice  received  subsistence  and  was  provided  for  as  afore- 
said on  board  his  ship,  and  stating  also  the  number  of  men  and  boys  form- 
ing the  complement  of  his  crew,  and  the  number  of  seamen  and  apprentices 
emploved  on  board  his  ship  during  such  time,  and  every  variation  (if  any) 
of  such  number,  such  person  shall  be  entitled  to  be  paid  out  of  the  said 
monies  applicable  to  the  relief  of  distressed  British  seamen  in  respect  of 
the  subsistence  and  passage  of  every  seaman  or  apprentice  so  conveyed, 
subsisted  and  provioed  for  by  him  exceeding  the  number  (if  any)  wanted 
to  make  up  the  complement  of  his  crew,  such  sum  per  diem  as  the  Board 
of  Trade  from  time  to  time  appoints  ;  and  if  any  person  having  charge  of 
any  such  ship  fails  or  refiises  to  receive  on  board  his  ship,  or  to  give  a 
passage  home,  or  subsistence  to,  or  to  provide  for  any  such  seaman  or  ap- 
prentice as  aforesaid,  contrary  to  the  provisions  of  tms  act,  he  shall  incur 
a  penalty  not  exceeding  one  hundred  pounds  for  each  seaman  or  apprentice 
with  respect  to  whom  he  makes  such  default  or  refiisaL 

213.  If  any  seaman  or  apprentice  belonging  to  any  British  ship  is  dis-  Power  to  me  for 
charged  or  left  behind  at  any  place  out  of  the  United  Kingdom,  without  *MS*to?th2" 
full  compliance  on  the  part  of  the  master  with  all  the  provisions  in  that  Miiefof  mm 
behalf  in  this  act  contained,  and  becomes  distressed  and  is  relieved  under  ^^  ateMd. 
the  provisions  of  this  act,  or  if  any  subject  of  her  Majesty,  after  having 
been  engaged  by  any  person  (whether  acting  as  principal  or  agent)  to 
serve  in  any  ship  belonging  to  any  foreign  power,  or  to  the  subject  of  any 
foreign  power,  becomes  distressed  and  is  relieved  as  aforesaid  the  wages 
(if  any)  due  to  such  seaman  or  apprentice,  and  all  expenses  incurred  for 
his  subsistence,  necessary  clothing,  conveyance  home,  and  burial,  in  case 
he  should  die  abroad  before  reaching  home,  shall  be  a  charge  upon  the 
ship,  whether  British  or  foreign,  to  which  he  so  belonged  as  aforesaid ;  and 
the  Board  of  Trade  may  in  the  name  of  her  Majesty  (besides  suing  for  any 
penalties  which  may  have  been  incurred)  sue  for  and  recover  the  said 
wages  and  expenses,  with  costs,  either  from  the  master  of  such  ship  as 
aforesaid,  or  from  the  person  who  is  owner  thereof  for  the  time  being,  or, 
in  the  case  of  such  engagement  as  aforesaid  for  service  in  a  foreign  ship, 
from  such  master  or  owner,  or  from  the  person  by  whom  such  engagement 
was  so  made  as  aforesaid  ;  and  such  sums  shall  be  recoverable  either  in  the 
same  manner  as  other  debts  due  to  her  Majesty,  or  in  the  same  manner 
and  by  the  same  form  and  process  in  which  wages  due  to  the  seaman  • 
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would  be  recoTenble  by  him ;  and  in  any  proceedings  for  that  pnrpoee 
px>doction  of  the  account  (if  any)  to  be  fonuahed  as  hereinbefore  ia  proved 
in  inch  caaes,  together  with  proof  of  payment  by  tlie  Board  of  Tnule  or  by 
the  paymaater-^eDeral  of  the  chargea  incorred  on  account  of  any  men 
seaman,  apprentice  or  other  person,  shall  be  sufficient  evidence  that  ne  was 
relieyed,  conveyed  home  or  buried  (as  the  case  may  be)  at  her  Majesty's 
expense. 

Vohmkering  into  the  Navy, 

214.  Any  seaman  may  leave  his  ship  for  the  purpose  of  forthwith  enter- 
ing into  the  naval  service  of  her  Majesty,  and  such  leaving  his  ship  shall 
not  be  deemed  a  desertion  therefrom,  and  shall  not  render  him  liable  to 
any  punishment  or  forfeiture  whatever;  and  all  stipulations  introduced 
into  any  agreement  whereby  any  seaman  is  declared  to  incur  any  forfeiture 
or  be  exposed  to  any  loss  in  case  he  enters  into  her  Migesty's  naval  service 
ahall  be  void,  and  every  master  or  owner  who  causes  any  such  stipulation 
to  be  so  introduced  shall  incur  a  penalty  not  exceeding  twenty  pounda. 

216.  Whenever  any  seaman,  without  having  previously  committed  any 
act  amounting  to  and  treated  by  the  master  as  desertion,  leaves  his  ship  in 
order  to  enter  into  the  naval  service  of  her  Majesty  and  is  received  mto 
such  service,  the  master  shall  deliver  to  him  his  clothes  and  effects  on  board 
such  ship,  and  shall  pay  the  proportionate  amount  of  his  wages  down  to 
the  time  of  such  entry,  subject  to  all  just  deductions  as  follows  ;  (that  is  to 
say,)  the  master  of  tne  said  ship  shall  pay  the  same  to  the  officer  autho- 
rized to  receive  such  seaman  into  her  Majesty^s  service,  either  in  money  or 
by  bill  drawn  upon  the  owner  and  payable  at  sight  to  the  order  of  the 
accountant-general  of  the  navy ;  and  the  receipt  of  such  officer  shall  be  a 
discharge  for  the  money  or  bill  so  given ;  and  such  bill  shall  be  exempt 
from  stamp  duty ;  and  if  such  wages  are  paid  in  money,  such  money  shall 
be  credited  in  the  muster  book  of  the  snip  to  the  account  of  the  said 
seaman  ;  and  if  such  wases  are  paid  by  bill,  such  bill  shall  be  noted  in  the 
said  muster  book  and  shall  be  sent  to  the  said  accountant-general,  who 
shall  present  the  same  or  cause  the  same  to  be  presented  for  pajmient,  and 
shall  credit  the  produce  thereof  to  the  account  of  the  said  seaman ;  and 
such  money  or  produce  (as  the  case  may  be)  shall  not  be  paid  to  the  said 
seaman  until  the  time  at  which  he  would  have  been  entitled  to  receive  the 
same  if  he  had  remained  in  the  service  of  the  ship  which  he  had  so  quitted 
as  aforesaid  ;  and  if  any  such  bill  is  not  duly  paid  when  presented,  the  said 
accountant-general  or  the  seaman  on  whose  oehalf  the  same  is  given  may 
sue  thereon  or  may  recover  the  wages  due  by  all  or  any  of  the  means  by 
which  wages  due  to  merchant  seamen  are  recoverable ;  and  if  upon  any 
seaman  leaving  his  ship  in  the  manner  and  for  the  purpose  aforesaid,  the 
master  fails  to  deliver  tiis  clothes  and  effects,  or  to  pay  nis  wages  as  here- 
inbefore required,  he  shall,  in  addition  to  his  liability  to  pay  and  deliver 
the  same,  incur  a  penalty  not  exceeding  twenty  pounds  ;  provided  that  no 
officer  who  receives  any  such  bill  as  aforesaid  shall  be  subject  to  any  lia- 
bility in  respect  thereof  except  for  the  safe  custody  thereof  until  sent  to  the 
said  accountant-general  as  aforesaid. 

Repayment  to  216*  If  upon  any  seaman  leaving  his  ship  for  the  purpose  of  entering 

oyfMrof^vaate  the  naval  service  of  her  Majesty,  the  owner  or  master  of  such  ship  shows  to 
Suiy  MrnedL         ^^  satisfaction  of  the  Admiralty  that  he  has  paid  or  properly  rendered 

himself  liable  to  pay  an  advance  of  wa^s  to  or  on  account  of  such  seaman, 
and  that  such  seaman  has  not  at  the  time  of  quitting  his  ship  duly  earned 
such  advance  by  service  therein,  and,  in  the  case  of  such  liability  as  afore- 
aaid,  if  such  owner  or  master  actually  satisfies  the  same,  it  shall  be  lawfol 
for  the  Admiralty  to  pay  to  such  owner  or  master  so  much  of  such  advance 
as  has  not  been  duly  earned,  and  to  deduct  the  sum  so  paid  irom  the  wages 
of  the  seaman  earned  or  to  be  earned  in  the  naval  service  of  her  Majesty. 
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217.  If^  in  consequence  of  any  seamaa  so  leaving  his  ship  without  the  ifMWMftmen 
consent  of  the  master  or  owner  thereof,  it  becomes  necessary  for  the  safety  UJadTofSSeoI*. 
and  ]^roper  nayigation  of  the  said  ship  to  engage  a  snbstitate  or  substitates,  ginai  sesmen,  the 
and  if  uie  wages  or  other  remuneration  paid  to  such  substitute  or  substi-  ^^^  >°*7  ^w^ 
tutes  for  subsequent  service  exceed  the  wases  or  remuneration  which  •ny^actSmczpenM 
would  have  been  payable  to  the  said  seaman  under  his  agreement  for  similar  he  hat  been  put 
service,  the  master  or  owner  of  the  said  ship  may  apply  to  the  re^strar  of  *®' 

the  High  Court  of  Admiralty  in  England  lEbr  a  certificate  authorizing  the 
repayment  of  such  excess ;  and  such  application  shall  be  in  such  form,  and 
shall  be  accompanied  by  such  documents,  and  by  such  statements*,  whether 
on  oath  or  otherwise,  as  the  judge  of  the  said  Court  from  time  to  time 
directs. 

218.  The  said  registrar  shall,  upon  receiving  any  such  application  as  afore-  Application  how 
said,  give  notice  thereof  in  writing,  and  of  me  sum  claimed,  to  the  secre-  Mj^^i5t*of "' 
tary  to  the  Admiralty,  and  shall  proceed  to  examine  the  said  application,  repayment  how 
ana  may  call  upon  the  registrar-general  of  seamen  to  produce  any  papers  to  be  ascertained, 
in  his  possession  relating  thereto,  and  may  call  for  further  evidence ;  and 

if  the  whole  of  the  claim  appears  to  him  to  be  just,  he  shall  give  a  certifi- 
cate accordingly ;  but  if  he  considers  that  such  claim  or  any  part  thereof  is 
not  just,  he  shall  give  notice  of  such  his  opinion  in  writing  under  his  hand 
to  the  person  malung  the  said  application  or  his  attorney  or  agent ;  and  if 
within  sixteen  days  from  the  giving  of  such  notice  such  person  does  not 
leave  or  cause  to  be  left  at  the  office  of  the  registrar  of  the  said  Court  a 
written  notice  demanding  that  the  said  application  shall  be  referped  to  the 
judge  of  the  said  Court,  then  the  said  registrar  shall  finally  decide  thereon, 
and  certify  accordingly ;  but  if  such  notice  be  left  as  aroresud,  then  the 
said  application  shall  stand  referred  to  the  said  judge  in  his  chambers,  and 
his  decision  thereon  shall  be  final,  and  the  said  registrar  shall  certify  the 
same  accordingly ;  and  the  said  registrar  and  judge  respectively  shall  in 
every  proceeding  under  this  act  have  full  power  to  administer  oatns,  and  to 
exercise  all  the  ordinary  powers  of  the  Court,  as  in  any  other  proceeding 
within  its  lurisdiction  ;  and  the  said  registrar  or  judge  (as  the  case  maj 
be)  may,  if  he  thinks  fit,  allow  for  the  costs  of  any  proceeding  under  this 
act  any  sum  not  exceeding  five  pounds  for  each  seaman  so  Quitting  his 
ship  as  aforesaid ;  and  such  sum  shall  be  added  to  the  sum  allowed,  and 
shall  be  certified  by  the  said  registrar  accordingly. 

219.  Every  certificate  so  given  shall  be  sent  by  post  or  otherwise  to  the  Acconntent- 
person  making  the  application,  his  attorney  or  agent,  and  a  copy  thereof  f^^^^'^^ 
shall  be  sent  to  the  accountant-general  of  the  navy ;  and  such  accountant-  Ascertained, 
general  shall,  upon  delivery  to  lum  of  the  said  original  certificate,  together 

with  a  receipt  in  writing  purporting  to  be  a  receipt  from  the  master  or 
owner  making  the  application,  pay  to  the  person  delivering  the  same  out  of 
the  monies  applicable  to  the  naval  service  of  her  Majesty,  and  ^ranted  by 
Parliament  for  the  purpose,  the  amount  mentioned  in  such  certificate  ;  and 
such  certificate  and  receipt  shall  absolutely  discharge  the  said  accountant- 
general  and  her  Majesty  from  all  liability  m  respect  of  the  money  so  paid 
or  of  the  said  application. 

220.  Every  person  who,  in  making  or  supporting  any  such  application  Penalty  fat 

as  aforesaid  to  the  registrar  of  the  High  Court  of  Admiralty,  forges,  assists  JjJSJnufims'* 
in  for^g,  or  procures  to  be  forged,  or  fraudulently  alters,  assists  in  in  support  or  such 
fiwidiuentiy  altering,  or  procures  to  be  fraudulently  altered,  any  document,  applications, 
and  every  person  who  in  making  or  supporting  any  such  application  pre- 
sents or  makes  use  of  any  such  foreea  or  alterea  document,  or  who  in 
making  or  supporting  any  such  appbcation  makes  or  gives,  or  assists  in 
making  or  ^ving,  or  procures  to  be  made  or  given,  any  fiJse  evidence  or 
representation,  luiowing  tiie  same  to  be  fiilse,  shall  be  deemed  guilty  of  a 
misdemeanor. 
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ProvUioru,  ffealih  and  Accommodation. 

221.  Any  three  or  more  of  the  crew  of  any  British  ship  may  complain 
to  any  officer  in  command  of  any  of  her  Majesty's  ships,  or  any  British 
consular  officer,  or  any  shipping  master,  or  any  chief  officer  of  customs, 
that  the  provisions  or  water  for  the  use  of  the  crew  are  at  any  time  of  bad 
quality,  unfit  for  use,  or  deficient  in  quantity ;  and  such  officer  may  there- 
upon examine  the  said  provisions  or  water,  or  cause  them  to  be  examined ; 
and  if  on  examination  such  provisions  or  water  are  found  to  be  of  bad 
quality  and  unfit  for  use,  or  to  be  deficient  in  quantity,  the  person  making 
Buch  examination  shall  signify  the  same  in  writing  to  the  master  of  the 
ship  ;  and  if  such  master  does  not  thereupon  provide  other  proper  provi- 
sions or  water  in  lieu  of  any  so  signified  to  be  of  a  bad  quality  and  unfit  for 
use,  or  does  not  procure  the  requisite  quantity  of  any  so  simified  to  be 
insufficient  in  quantity,  or  uses  any  provisions  or  water  which  nave  been  so 
signified  as  aforesaid  to  be  of  a  bad  quality  and  unfit  for  use,  he  shall  in 
every  such  case  incur  a  penalty  not  exceeaing  twenty  pounds ;  and  upon 
every  such  examination  as  aforesaid  the  officers  making  or  directing  the  same 
shsjf  enter  a  statement  of  the  result  of  the  examination  in  the  official  log, 
and  shall  send  a  report  thereof  to  the  Board  of  Trade,  and  such  report,  if 
produced  out  of  the  custody  of  such  Board  or  its  officers,  shall  be  received 
m  evidence  in  any  legal  proceeding. 

S22.  If  the  officer  to  whom  any  such  complaint  as  last  aforesaid  is  made 
certifies  in  such  statement  as  aforesaid  that  there  was  no  reasonable 
ground  for  such  complaint,  each  of  the  parties  so  complaining  shall  be 
Hable  to  forfeit  to  the  owner  out  of  his  wages  a  sum  not  exceeding  one 
week's  wages. 

223.  In  the  following  cases,  (that  is  to  say,) 

(1.)  If  during  the  voyage  the  allowance  of  any  of  the  provisiona  which 
any  seaman  has  by  his  agreement  stipulated  for  is  reduced  (except 
in  accordance  with  any  regulations  for  reduction  by  way  of  punish- 
ment contained  in  the  agreement,  and  also  except  for  any  time 
during  which  such  seaman  wilfiilly  and  without  sufficient  cause 
refiises  or  neglects  to  perform  his  duty,  or  is  lawfully  under  confine- 
ment for  misconduct,  either  on  board  or  on  shore) ; 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  during  the 
voyage  been  bad  in  quality  and  unfit  for  use  ; 
The  seaman  shall  receive  by  way  of  compensation  for  such  reduction  or 
bad  quality,  according  to  the  time  of  its  continuance,  the  following  sums, 
to  be  paid  to  him  in  addition  to  and  to  be  recoverable  as  wages ;  (that  ia 
to  say,) 

(1.;  If  his  allowance  is  reduced  by  any  quantity  not  exceeding  one  third 
of  the  quantity  specified  in  the  agreement,  a  sum  not  exceeding 
fourpence  a  day ; 
(2.)  If  his  allowance  is  reduced  by  more  than  one  third  of  such  quantity, 

eightpence  a  day  ; 
(3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum  not  exceeding  one 
shilling  a  day : 
But  if  it  is  shown  to  the  satisfaction  of  the  Court  before  which  the  case  is 
tried  that  any  provisions  the  allowance  of  which  has  been  reduced  could 
not  be  procured  or  supplied  in  proper  quantities,  and  that  proper  and  equi- 
valent substitutes  were  supplied  in  lieu  thereof,  the  Court  shall  take  such 
circumstances  into  consideration  and  shall  modify  or  refiise  compensation 
as  the  justice  of  the  case  may  require. 

224.  The  following  rules  shall  be  observed  with  respect  to  medicines, 
medicaJ  stores,  and  anti-scorbutics ;  (that  is  to  say,) 

(1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause  to  be 
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Sublished  a  scale  of  medicines  and  medical  stores  suitable  to  acci-  kept  on  board 
ents  and  diseases  arising  on  sea  voyages :  cortain  thipa. 

(2.)  Hie  owner  of  every  ship  navigating  between  the  United  Kingdom 
and  any  place  out  of  the  same  shall  provide  and  cause  to  be  con- 
stantly kept  on  board  such  ship  a  supply  of  such  medicines  and 
medical  stores  in  accordance  with  the  said  scale : 
(3.)  The  master  or  owner  of  every  foreign-going  ship  (except  those  bound 
to  European  ports  or  to  ports  in  the  Mediterranean  Sea,  and  also 
except  such  ships  or  classes  of  ships  bound  to  ports  on  the  Eastern 
coast  of  America  north  of  the  thirty-fifth  degree  of  north  latitude 
and  to  any  islands  or  places  in  the  Atlantic  Ocean  north  of  the 
same  limit,  as  the  Board  of  Trade  may  from  time  to  time  exempt 
from  this  enactment),  shall  also  provide  and  cause  to  be  kept  on 
board  such  ship  a  sufficient  ouantity  of  lime  or  lemon  juice,  or  of 
such  articles  as  the  Board  of  Trade  sanctions  as  substitutes  for  lime 
or  lemon  juice,  and  also  of  sugar  and  vinegar : 
(4.)  The  master  of  every  such  ship  as  last  aforesaid  shall  serve  out  the 
lime  or  lemon  juice  or  other  such  articles  as  aforesaid  and  sugar  and 
vinegar  to  the  crew,  whenever  they  have  consumed  salt  provisions 
for  ten  days,  and  so  long  afterwards  as  such  consumption  continues, 
the  lime  or  lemon  juice  and  sugar  daily  at  the  rate  of  half  an  ounce 
each  per  day  and  the  vinegar  weekly  at  the  rate  of  half  a  pint  per 
week,  to  each  member  of  the  crew : 
And  if  in  any  such  ship  as  aforesaid  such  medicines,  medical  stores,  lime  or 
lemon  iuice  or  other  articles,  sugar  and  vinegar,  as  are  hereinbefore 
required,  are  not  provided  and  kept  on  board  as  hereinbefore  required,  the 
master  or  owner  shall  incur  a  penalty  not  exceeding  twenty  pounds ;  and  if 
the  master  of  any  such  ship  as  aforesaid  neglects  to  serve  out  the  lime  or 
lemon  juice  or  other  articles,  sugar  or  vinegar,  in  the  case  and  manner 
hereinbefore  directed,  he  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  five  pounds ;  and  if  any  master  is  convicted  in  either  of  the  last- 
mentioned  penalties,  and  it  appears  that  the  offence  is  owin^  to  the  act  or 
default  of  the  owner,  such  master  mav  recover  the  amount  of  such  penalty 
and  the  costs  incurred  by  him  from  me  owner. 

225.  Every  master  shall  keep  on  board  proper  weights  and  measures  for  Maaten  to  keep 
the  purpose  of  determining  the  quantities  of  the  several  provisions  and  ^^^**"* 
articles  served  out,  and  sluJl  allow  the  same  to  be  used  at  the  time  of  ^|^^  ^ 
serving  out  such  provisions  and  articles  in  the  presence  of  a  witness  when- 
ever any  dispute  arises  about  such  quantities,  and  in  default  shall  for  every 

offence  incur  a  penalty  not  exceeding  ten  pounds. 

226.  Any  local  marine  board  may,  upon  being  required  by  the  Board  of  Board  of  Trade 
Trade  so  to  do,  appoint  and  remove  a  medical  inspector  of  ships  for  the  Say MlpoiStto?* 
port,  and  may  Aj.  his  remuneration,  such  remuneration  to  be  subject  to  the  spectort  of  medi- 
control  of  the  Board  of  Trade ;  and  at  ports  where  there  are  no  local  *  /vT^vi*"  ^" 
marine  boards  the  Board  of  Trade  may  appoint  and  remove  such  inspectors,  ^periy'pr^  "* 
and  ^x  their  remuneration  ;  and  it  shall  oe  the  duty  of  such  inspectors  to  Tided, 
inspect  the  medicines,  medical  stores,  lime  or  lemon  juice  or  other  articles, 

sugar  and  vinegar,  required  to  be  kept  on  board  any  such  ships  as  afore- 
said ;  and  such  inspection,  if  made  at  places  where  there  are  local  marine 
boards,  shall  be  made  under  their  direction,  and  also  in  any  special  cases 
under  the  direction  of  the  Board  of  Trade,  and  if  made  at  places  where 
there  are  no  local  marine  boards,  shall  be  made  under  the  direction  of  the 
Board  of  Trade ;  and  such  medical  inspectors  shall  for  the  puiposes  of  such 
inspection  have  the  same  powers  as  the  inspectors  appointed  by  the  Board 
of  Trade  under  the  first  part  of  this  act ;  but  every  such  inspector,  if  re- 
quired by  timely  notice  m  writing  from  the  master,  owner  or  consignee, 
snail  make  his  mspection  three  days  at  least  before  the  ship  proceeds  to 
sea,  and  if  the  resut  of  the  inspection  is  satisfactoiy  shall  not  again  make 
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tad  of  burial  in 
eMe  of  doath, 
how  to  bo  do- 
ikmyod. 


intpection  before  the  commenoement  of  the  voyage,  aoleu  he  has  reason  to 
suspect  that  some  of  the  articles  inspected  liave  been  sabsequently  re- 
moved, injured  or  destroyed  ;  and  whenever  any  such  medical  inspector  is 
of  opinion  that  in  any  ship  hereby  required  to  carry  such  articles  aa  afore- 
said the  same  or  any  of  tnem  are  deficient  in  quantity  or  quality,  or  are 
placed  in  improper  vessels,  he  shall  signify  the  same  in  writing  to  tiie  chief 
officer  of  customs  of  the  port  where  sucn  ship  is  l3dng,  and  also  to  the 
master,  owner  or  consignee  thereof,  and  thereupon  the  master  of  such  ship, 
before  proceeding  to  sea,  shall  produce  to  sucn  chief  officer  of  customs  a 
certificate  under  the  hand  of  such  medical  inspector  or  of  some  other 
medical  inspector,  to  the  effect  that  such  deficiency  has  been  supplied  or 
remedied,  or  that  such  improper  vessels  have  been  replaced  by  proper 
vessels,  as  the  case  may  require  |  and  such  chief  officer  of  customs  shall 
not  grant  a  clearance  for  such  ship  without  the  production  of  such  certifi- 
cate, and  if  such  ship  attempts  to  go  to  sea  without  a  clearance,  may  detain 
her  until  such  certificate  is  produced ;  and  if  such  ship  proceeds  to  sea 
without  the  production  of  such  certificate,  the  owner,  master  or  consignee 
thereof  shall  mcur  a  penalty  not  exceeding  twenty  pounds. 

poultT  for  ten-  2S7.  Any  person  who  sells  or  supplies  any  medicines,  medical  stores, 
inchid drag! for  Umg  q^  lemon  juice,  of  bad  quality,  for  the  use  of  any  ship,  shall  for  each 
^^  such  ofience  incur  a  penalty  not  exceeding  twenty  pounds. 

EzponM  of  modi-      SS8.  The  following  rules  shall  be  observed  with  respect  to  expenses 

Sii'ilSL^**       attendant  on  Ukiess  and  death ;  (that  is  to  say,) 

in  caao  of  ninoM,       (1^-)  l^f  the  master  or  any  seaman  or  apprentice  receives  any  hurt  or  m- 

Jury  in  the  service  of  the  ship  to  which  he  belongs,  the  expense  of 
providing  the  necessary  surreal  and  medical  advice,  with  attend- 
ance  and  medicines,  and  of  his  subsistence  until  he  is  cured,  or  diesw 
or  is  brought  back  to  some  port  in  the  United  EJn^om,  if  shippea 
in  the  United  Kingdom,  or  if  shipped  in  some  British  possession  to 
some  port  in  such  possession,  and  of  his  conveyance  to  such  port, 
and  the  expense  (if  any)  of  his  burial,  shall  be  defrayed  by  the 
owner  of  such  ship  without  any  deduction  on  that  account  firom  the 
wages  of  such  master,  seaman  or  apprentice  : 
(2.)  If  the  master  or  any  seaman  or  apprentice  is  on  account  of  any 
illness  temporarily  removed  fi"om  nis  ship  for  the  purpose  of  pre- 
venting infection,  or  otherwise  for  the  convenience  of  the  ship,  and 
subsequently  returns  to  his  duty,  the  expense  of  such  removal  and 
of  providing  the  necessary  advice  with  attendance  and  medicines 
and  of  Ms  subsistence  whilst  away  firom  the  ship,  shall  be  defirayed 
in  like  manner : 
(3.)  The  expense  of  all  medicines  and  surgical  or  medical  advice  and  at- 
tendance given  to  any  master,  seaman  or  apprentice  whilst  on  board 
his  ship  shall  be  defrayed  in  like  manner : 
(4.)  In  all  other  cases  any  reasonable  expenses  duly  incurred  by  die 
owner  for  any  seaman  in  respect  of  illness,  and  also  any  reasonable 
expenses  duly  incurred  by  the  owner  in  respect  of  the  burial  of  any 
seaman  or  apprentice  who  dies  whilst  on  service,  shall,  if  duly 
proved,  be  deducted  frt>m  the  wages  of  sudi  seaman  or  apprentice. 

EzpeoMt,  if  pj^d  329.  If  any  such  expenses  in  respect  of  the  illness,  injury  or  hurt  of  any 
recorm^bie  from  •^*"**^  ^^  apprentice,  as  are  to  be  borne  by  the  owner,  are  paid  by  any 
owner.  consular  officer  or  other  person  on  behalf  of  her  Majesty,  or  if  any  other 

expenses  in  respect  of  the  illness,  injury  or  hurt  of  any  seaman  or  apprentice 
whose  wages  are  not  accounted  for  to  such  officer  imder  the  provisions 
hereinbefore  contained  in  that  behalf  are  so  paid,  such  expenses  shall  be 
repaid  to  such  officer  or  other  person  by  the  master  of  the  ship,  and  if  not 
so  repaid,  the  amount  thereof^  with  costs,  shall  be  a  charge  upon  the  ship, 
and  be  recoverable  from  the  said  master  or  frY>m  the  owner  of  the  ship  for 
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the  time  being  as  a  debt  due  to  her  Majesty,  and  shall  be  recoverable  either 
by  ordinary  process  of  law  or  in  the  manner  in  which  seamen  are  hereby 
enabled  to  recover  wages  ;  and  in  any  proceeding  for  the  recovery  thereof 
the  production  of  a  certificate  of  the  facts,  signed  by  such  officer  or  other 
person,  together  with  such  vouchers  (if  any)  as  the  case  requires,  shall  be 
sufficient  proof  that  the  said  expenses  were  duly  paid  by  such  consular 
officer  or  other  person  as  aforesaid. 

S80.  Every  foreign- going  ship  having  one  hundred  persons  or  upwards  Certain  ihipt  to 
on  board  shall  carry  on  board  as  part  of  ner  complement  some  person  duly  SSSiSwawl! 
authorized  by  law  to  practise  as  physician,  surgeon  or  apothecarv  ;  and  in 
default  the  owner  shiJl  for  evety  voyage  of  any  such  ship  made  without 
such  medical  practitioner  incur  a  penalty  not  exceeding  one  hundred 
pounds :  Provided  that  nothing  herein  contained  shall  in  anywise  affect 
any  provision  contained  in  the  ^^  Passengers  Act,  1852,"  concerning  the 
carriage  of  medical  practitioners  by  the  class  of  ships  therein  named  pas- 
senger ships,  nor  shall  any  such  passenger  ship,  if  not  thereby  required  to 
carry  a  medical  practitioner,  be  hereby  required  to  do  so. 

231.  The  following  rules  shall  be  observed  with  respect  to  accommoda-  Place  appro- 
tion  on  board  ;  (that  is  to  say,)  priatcdtogeamen 

A^  X  1-;  '  1  •  "^i.*  to  have  a  certain 

(1.)  Every  place  m  an^  ship  occupied  by  seamen  or  apprentices,  and  spaee  for  each 
appropnated  to  their  use,  shall  have  for  every  such  seaman  or  ap-  "*nt  md  to  be 
prentice,  if  they  sleep  in  hammocks,  a  space  of  not  less  than  nine  fb^tedud'kept 
superficial  feet,  and  if  they  do  not  sleep  in  hammocks,  a  space  of  clear, 
not  less  than  twelve  superficial  feet,  measured  on  the  deck  or  floor 
of  such  place : 
(2.)  Every  such  place  shall  either  be  six  feet  in  height  from  deck  to 
deck,  or  shall  have  for  every  seaman  and  apprentice,  if  they  sleep  in 
hammocks,  a  space  of  not  less  than  fifty-four  cubic  feet,  and  if  tney 
do  not  sleep  m  hammocks,  a  space  of  not  less  than  seventy-two 
cubic  feet : 
(3.)  Every  such  place  shall  be  kept  ^e  from  stores  or  goods  of  any 
kind,  not  being  the  personal  property  of  the  crew  in  use  during  the 
voyage : 
(4.)  Eveiy  such  place  shall  be  properly  caulked,  and  in  all  other  respects 
securely  and  properly  constructea  and  well  ventilated  : 
And  if  any  such  place  in  any  ship  is  not  in  the  whole  sufficiently  large  to 
give  such  space  ror  each  seaman  and  apprentice  as  hereinbefore  required^ 
or  is  not  properly  caulked  and  in  all  other  respects  securely  and  properly 
constructed  and  well  ventilated,  the  owner  shall  for  eveiy  such  failure  to 
comply  with  the  provisions  of  this  section  incur  a  penalty  not  exceeding 
twenty  pounds  ;  and  if  any  such  space  as  aforesaid  is  not  kept  free  from 
goods  and  stores  as  aforesaid,  the  master  shall  for  every  such  failure  to 
comply  with  the  provisions  of  this  section  incur  a  penalty  not  exceeding 
ten  pounds. 

Power  of  making 

Piwer  qf  making  ChmplainL  Compuunt, 

282.  If  any  seaman  or  apprentice  whilst  on  board  any  ship  states  to  the  Seamen  to  be 
master  that  he  desires  to  miuce  complaint  to  a  justice  of  the  peace,  or  con-  ][SjJ[?tomake 
sular  officer,  or  naval  officer  in  command  of  any  of  her  Majesty^s  ships,  complaint  to  a 
against  the  master  or  any  of  the  crew,  the  said  master  shall,  if  the  ship  is  Juitlce. 
then  at  a  place  where  there  is  a  justice  or  any  such  officer  as  aforesaid,  so 
soon  as  the  service  of  the  ship  will  permit,  and  if  the  ship  is  not  then  at 
such  a  place,  so  soon  after  her  first  arrival  at  such  a  place  as  the  service  of 
tiie  ship  will  permit,  allow  such  seaman  or  ^>prentice  to  go  ashore  or  send 
him  asnore  in  proper  custody  so  that  he  may  be  enabled  to  make  such 
complaint,  and  shall,  in  definlt,  incur  a  penalty  not  exceeding  ten  pounds. 
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"**"  ^imr  "**■  Protection  of  Seamen  from  Imposition, 

J — A  fiSS,  No  waees  dae  or  accruing  to  any  seaman  or  i^)prentice  shall  be 

chATfe  upon  Bubject  to  attachment  or  arrestment  from  any  Court ;  and  every  payment 
wamt  to  be  iB-  of  wages  to  a  seaman  or  apprentice  shall  be  valid  in  law,  notwithstanding 
TAud.  3Qy  previous  sale  or  assignment  of  such  wages,  or  of  any  attachment,  in- 

cumbrance or  arrestment  thereon ;  and  no  assignment  or  sale  of  such  wages 
or  of  salvage  made  prior  to  the  accruing  thereof  shall  bind  the  party  making 
the  same  ;  and  no  power  of  attorney  or  authority  for  the  receipt  of  any  such 
wages  or  salvage  shall  be  irrevocable. 

284.  No  debt  exceeding  in  amount  ^ve  shillings,  incurred  by  any  seaman 
after  he  has  engaged  to  serve,  shall  be  recoverable  until  the  service  agreed 
for  is  concluded. 

285.  If  Any  person  demands  or  receives  from  any  seaman  or  apprentice 
to  the  sea  service  payment  in  respect  of  his  board  or  lodging  in  tiie  house 
of  such  person  for  a  longer  penod  than  such  seaman  or  apprentice  has 
actually  resided  or  boarded  therein,  he  shall  incur  a  penalty  not  exceeding 
ten  pounds. 

Penalty  for  de-         286.  If  ^nj  person  receives  or  takes  into  his  possession  or  under  his 
taininff  icMDeD't    control  any  monies,  documents  or  effects  of  any  seaman  or  apprentice  to 
*^  the  sea  service,  and  does  not  return  the  same  or  pay  the  value  thereof 

when  required  by  such  seaman  or  apprentice,  subject  to  such  deduction  as 
may  be  justly  due  to  him  from  such  seaman  or  apprentice  in  respect  to 
board  or  lo<lging  or  otherwise,  or  absconds  therewith,  he  shall  incur  a 
penalty  not  exceeding  ten  pounds,  and  any  two  justices  may,  besides  in- 
flicting such  penalty,  by  summary  order  direct  the  amount  or  value  of  such 
monies,  documents  or  effects,  subject  to  such  deduction  as  aforesaid,  to  be 
forthwith  paid  to  such  seaman  or  apprentice. 


No  debt  exeeed- 
ioc  5«.  reeoifer- 
Able  tlU  end  of 
Tograge. 

Penalty  for  orer- 
chaigae  by  lodf - 
faiff'liouae 


Penona  not  to  go 
on  beard  before 
the  final  arrival 
of  ship  without 
permiMion. 


287.  Every  person  who,  not  being  in  her  Majes^'s  service,  and  not 
being  duly  authorized  by  law  for  the  purpose,  goes  on  board  any  ship  about 
to  arrive  at  the  place  oi  her  destination,  before  her  actual  arrival  in  dock 
or  at  the  place  of  her  discharge,  without  the  permission  of  the  master,  shall 
for  every  such  offence  incur  a  penalty  not  exceeding  twenty  pounds ;  and 
the  master  or  person  in  charge  of  sucn  ship  may  take  any  such  person  so 
going  on  board  as  aforesaid  mto  custody,  and  deliver  him  up  forthwith  to 
any  constable  or  peace  officer  to  be  by  hmi  taken  before  a  justice  or  justices 
or  the  sheriff  of  the  county  in  Scotland,  and  to  be  dealt  with  according  to 
the  provisions  of  this  act. 

Penalty  for  soU-  288.  If  within  twenty-fouT  hours  after  the  arrival  of  any  ship  at  any 
citation!  by  lodg-  port  in  the  United  Kingdom,  any  person  then  being  on  board  such  ship 
ing-houae  solicits  any  seaman  to  become  a  loager  at  the  house  of  any  person  letting 

lodgings  for  hire,  or  takes  out  of  such  ship  any  effects  of  any  seaman, 
except  under  his  personal  direction  and  with  the  permission  of  the  master, 
he  shall  for  every  such  offence  incur  a  penalty  not  exceeding  five  pounds. 


kcepen. 


DiseipUne.  DucipUne, 

Miicondnet  289.  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any 

endangering  ahip  British  ship  who  by  wUful  breach  of  duty,  or  by  neglect  of  duty,  or  by 
miidemeBMr.  *  re&Bon  of  drunkenness,  does  any  act  tending  to  the  immediate  loss,  destruc- 
tion, or  serious  damage  of  such  ship,  or  tending  immediately  to  endanger 
the  life  or  limb  of  any  person  belonging  to  or  on  board  of  sudi  ship,  or  who 
by  wilful  breach  of  duty,  or  by  ne^ect  of  duty,  or  by  reason  of  drunken- 
ness, refuses  or  omits  to  do  any  lawfol  act  proper  ana  requisite  to  be  done 
by  him  for  preserving  such  ship  from  immeaiate  loss,  destruction  or  serious 
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tiamage,  or  for  preserving  any  person  belonging  to  or  on  board  of  such  ship 
from  immediate  danger  to  life  or  limb,  shall  for  every  such  offence  be 
deemed  guilty  of  a  misdemeanor. 


240.  Any  Court  having  Admiralty  jurisdiction  in  any  of  her  Majesty's  Pover  of  Admi- 
dominions  may,  upon  application  by  we  owner  of  any  ship  being  within  '^l^  Coarts  to 
the  jurisdiction  of  such  Court,  or  hj  the  part  owner  or  consignee,  or  by  the  '•"*®^  maater. 
agent  of  the  owner,  or  by  any  certificated  mate,  or  by  one-third  or  more  of 

the  crew  of  such  ship,  and  upon  proof  on  oath  to  the  satisfaction  of  such 
Court  that  the  removal  of  the  master  of  such  ship  is  necessary,  remove  him 
accordingly  ;  and  may  also,  with  the  consent  of  the  owner  or  his  agent,  or 
the  consignee  of  the  ship,  or  if  there  is  no  owner  or  agent  of  the  owner  or 
consignee  of  the  ship  within  the  jurisdiction  of  the  Court,  then  without 
such  consent,  appoint  a  new  master  in  his  stead ;  and  may  also  make  such 
order,  and  may  require  such  security  in  respect  of  costs  in  the  matter,  as  it 
thinks  fit. 

241.  If  the  Board  of  Trade  or  any  local  marine  board  has  reason  to  Power  to  invetti- 
believe  that  any  master  or  mate  is  from  incompetency  or  misconduct  unfit  ^Z JJ**"'**" 
to  discharge  his  duties,  the  Board  of  Trade  may  either  institute  an  investi-  tencv  aad  miK 
gation  or  may  direct  the  local  marine  board  at  or  nearest  to  the  place  at  conduct, 
which  it  may  be  convenient  for  the  parties  and  witnesses  to  attend  to 

institute  the  same,  and  thereupon  such  persons  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or,  as  the  case  may  be,  the  local  marine  board, 
shall,  with  the  assistance  of  a  local  stipendiary  magistrate  (if  any),  and  if 
there  is  no  such  magistrate  of  a  competent  legal  assistant  to  be  appointed 
by  the  Board  of  Trade,  conduct  the  investigation,  and  may  summon  the 
master  or  mate  to  appear,  and  shall  give  him  fiill  opportunity  of  making  a 
defence  either  in  person  or  otherwise,  and  shall  for  the  purpose  of  such 
investigation  have  all  the  powers  given  by  the  first  part  of  this  act  to 
inspectors  appointed  by  the  Board  of  Trade,  and  may  make  such  order 
witn  respect  to  the  costs  of  such  investigation  as  they  may  deem  just;  and 
shall  on  the  conclusion  of  the  investigation  rnvke  a  report  upon  the  case  to 
the  Board  of  Trade ;  and  in  cases  where  there  is  no  local  marine  board 
before  which  the  parties  and  witnesses  can  conveniently  attend,  or  where 
such  local  marine  board  is  unwilling  to  institute  the  investigation,  the 
Board  of  Trade  may  direct  the  same  to  be  instituted  before  two  justices  or 
a  stipendiary  magistrate  ;  and  thereupon  such  investigation  shall  be  con- 
ducted, and  the  results  thereof  reported,  in  the  same  manner  and  with  the 
same  powers  in  and  with  which  formal  investigations  into  wrecks  and 
casualties  are  directed  to  be  conducted,  and  the  results  thereof  reported, 
under  the  provisions  contained  in  the  eighth  part  of  this  act,  save  only  that, 
if  the  Board  of  Trade  so  directs,  the  person  bringing  the  charge  of  in- 
competency or  misconduct  to  the  notice  of  the  Board  of  Trade  shall  be 
deemed  to  be  the  party  having  the  conduct  of  the  case. 

24S.  The  Board  of  Trade  may  suspender  cancel  the  certificate  (whether  Board  of  Trade 
of  competency  or  service)  of  any  master  or  mate  in  the  following  cases  ;  ™*y  '^'J^SLSfi. 
(that  is  to  say,)  JJSTSi  oertaln 

(1.)  If  upon  an^  investigation  made  in  pursuance  of  the  last  preceding  caset. 

section,  he  is  reported  to  be  incompetent,  or  to  have  been  guilty  of 

any  gross  act  ot  misconduct,  drunkenness  or  tyranny : 
(2.)  If  upon  any  investigation  conducted  under  the  provisions  contained 

in  the  eighth  part  of  this  act,  or  upon  any  investigation  made  by  a 

naval  Court  constituted  as  hereinafter  mentioned,  it  is  reported  tnat 

the  loss  or  abandonment  of  or  serious  damage  to  any  ship  or  loss  of 

life  has  been  caused  by  his  wrongful  act  or  default : 
(3.)  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or  of  any 

naval  Court  constituted  as  hereinafter  mentioned : 
(4.)  If  he  is  shown  to  have  been  convicted  of  any  offence :. 


zc 


AFFEKDEIL. 


Oflbsewof  I 
men  and  sppm^ 
tlcea«  aad  tli«ijr 
punteluMBtt. 

DetcfUons 


NeffketiBf  or  r»- 
ftituiff  to  joliif  or 
to  proooed  to  sea, 
•Menee  within 
twenty-four  hours 
before  Milinf , 
and  abienee 
without  iMve ; 


Qnittlnff  without 
ieare  before  ship 
if  tecured; 

Act  of  disobe- 
dience ; 


Continued  dis- 
obedience ; 


Assault  on 
officers ; 


(5.)  If  «poQ  any  investigatton  made  by  any  Court  or  tribanal  aatiioiiaed 
or  hereafter  to  be  aathoriEed  b^  the  legislatiye  antiiority  in  aoy 
British  posBeBsion  to  make  inqmry  into  charges  of  inoompetencr  or 
misconauct  on  the  part  of  masters  or  mates  of  ships,  or  as  to  snip- 
wrecks  or  other  casualties  affecting  ships,  a  report  is  made  by  such 
Court  or  tribanal  to  the  effect  that  he  has  been  guilty  of  any  groes 
act  of  misconduct,  drankenness  or  tyranny,  or  that  the  loss  or 
abandonment  of  or  serious  damage  to  any  ship  or  loss  of  life  has 
been  caused  by  his  wrongful  act  or  default,  and  such  report  is  con- 
firmed by  the  governor  or  person  administering  the  government  of 
auch  possession : 
And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended  shall 
deliver  it  to  the  Board  of  Trade  or  as  it  directs,  and  in  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  fifty  pounds ;  and  the  Board  of  Trade 
may  at  any  subsequent  time  grant  to  any  person  whose  certificate  has  been 
cancelled  a  new  certificate  of  the  same  or  of  any  lower  grade. 

248.  Whenever  any  seaman  who  has  been  lawfully  engaged  or  any 
apprentice  to  the  sea  service  commits  any  of  the  following  ounces  he  shall 
be  liable  to  be  punished  summarily  as  follows  ;  (that  is  to  say,) 

(1.)  For  desertion  he  shall  be  kable  to  imprisonment  for  any  period  not 
exceeding  twelve  weeks,  with  or  without  hard  labour,  and  also  to 
fi)rfeit  all  or  any  part  of  the  clothes  and  effects  he  leaves  on  board, 
and  all  or  any  part  of  the  wages  or  emoluments  which  he  has  then 
earned,  and  also,  if  such  desertion  takes  place  abroad,  at  the  discre- 
tion of  the  Court,  to  forfeit  all  or  any  part  of  the  wages  or  emolu- 
ments he  may  earn  in  any  other  ship  in  which  he  may  be  employed 
until  his  next  return  to  the  United  Kingdom,  and  to  satisfy  any 
excess  of  wages  paid  by  the  master  or  owner  of  the  ship  from  whidd 
he  deserts  to  any  substitute  engaged  in  his  place  at  a  lugher  rate  of 
wages  than  the  rate  stipulated  to  oe  paid  to  him  : 

(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  join  his 
ship,  or  to  proceed  to  sea  in  his  ship,  or  for  absence  without  leave  at 
any  time  within  twenty-four  hours  of  the  ship's  sailing  from  any  port 
either  at  the  commencement  or  during  the  progress  of  any  voyage, 
or  for  absence  at  any  time  without  leave  and  without  sufficient 
reason  from  his  ship  or  from  his  duty  not  amountine  to  desertion  or 
not  treated  as  such  by  the  master,  he  shall  be  lii^le  to  imprison- 
ment for  any  period  not  exceeding  ten  weeks,  with  or  without  hard 
labour,  and  also,  at  the  discretion  of  the  Court,  to  forfeit  out  of  his 
wages  a  sum  not  exceeding  the  amount  of  two  days'  pay,  and  in 
addition  for  every  twenty-four  hours  of  absence  either  a  sum  not 
exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly 
incurred  m  hiring  a  substitute  : 

(3.)  For  quitting  the  ship  without  leave  aft;er  her  arrival  at  her  port  of 
delivery  and  before  she  is  placed  in  security,  he  shall  be  liable  to 
forfeit  out  of  his  wages  a  sum  not  exceeding  one  month's  pay : 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be  liable  to 
imprisonment  for  any  period  not  exceeding  four  weeks,  with  or  with- 
out hard  labour,  and  also,  at  the  discretion  of  the  Court,  to  fi)rfeit 
out  of  his  wages  a  sum  not  exceeding  two  days'  pay  : 

(5.)  For  continued  wilfiil  disobedience  to  lawfiil  commands,  or  continued 
wilfiil  neglect  of  duty,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  weeks,  with  or  without  hard  labour,  and 
also,  at  ^e  discretion  of  the  Court,  to  forfeit  for  eveir  twenty-four 
hours'  continuance  of  such  disobedience  or  neglect  either  a  sum  not 
exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly 
incurred  m  hiring  a  substitute : 

(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  imprison- 
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ment  for  any  period  not  exceeding  twelve  weeks,  with  or  without 
ha^  labour : 

(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobey  law*  Combining  to 
ful  commands,  or  to  neglect  duty,  or  to  impede  the  navigation  of  the  diiobey; 
ship  or  the  progress  of  the  voyage,  he  shall  be  liable  to  imprison- 
ment for  any  period  not  exceeding  twelve  weeks,  with  or  without 
hard  labour : 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully  damaging  Wiiftii  damage 
any  of  her  stores  or  cargo,  he  shall  be  liable  to  forfeit  out  of  his  ^^f™***"**®' 
wages  a  sum  equal  in  amount  to  the  loss  thereby  sustained,  and         ' 
also,  at  the  discretion  of  the  Court,  to  imprisonment  for  any  period 
not  exceeding  twelve  weeks,  with  or  without  hard  labour  : 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  whereby  Act  of  smuggling 
loss  or  damage  is  occasioned  to  the  master  or  owner,  he  shall  he  ^^*^^8  Iom  ^ 
liable  to  pav  to  such  master  or  owner  such  a  sum  as  is  sufficient  to 
reimburse  tne  master  or  owner  for  such  loss  or  damage ;  and  the 
whole  or  a  proportionate  part  of  his  wages  may  be  retained  in  satis- 
fection  or  on  account  of  such  liability,  without  prejudice  to  any 
further  remedy. 

S44.  Upon  the  commission  of  any  of  the  offences  enumerated  in  the  Entry  of  offices 
last  preceding  section  an  entry  thereof  shall  be  made  in  the  official  log  offldaJ^iog.  uid 
book,  and  shfJl  be  signed  hy  the  master  and  also  bv  the  mate  or  one  of  the  to  be  read  over  or 
crew ;  and  the  offender,  if  still  in  the  ship,  shall  beK>re  the  next  subsequent  fJ^J^J"*  ^^ 
arrival  of  the  ship  at  any  port,  or  if  she  is  at  the  time  In  port,  before  her  hu  repiy,1f  a^ny, 
departure  therefrom,  either  be  Aimished  with  a  copy  of  such  entry  or  have  to  be  alao  entered, 
the  same  read  over  distinctly  and  audibly  to  him ;   and  may  thereupon 
make  such  reply  thereto  as  he  thinks  fit ;  and  a  statement  that  a  copy  of 
the  said  entry  has  been  so  furnished,  or  that  the  same  has  been  so  read 
over  as  aforesaid,  and  the  reply  (if  any)  made  W  the  offender,  shall  like- 
wise be  entered  and  signed  in  manner  aforesaid;  and  in  any  subsequent 
legal  proceeding  the  entries  hereinbefore  required  shall,  if  practicable,  be 

S reduced  or  proved,  and  in  default  of  such  production  or  proof  the  Court 
earing  the  case  may,  at  its  discretion,  refuse  to  receive  evidence  of  the 
offence. 

S46.  Every  seafaring  person  whom  the  master  of  any  ship  is,  under  the  Seamen  whom 
anthoritv  of  this  act  or  of  any  other  act  of  Parliament,  compelled  to  take  SeeSaiSiied'to 
on  board  and  convey,  and  every  person  who  goes  to  sea  in  any  ship  with-  conTey,iiindp«r. 
out  the  consent  of  the  master  or  owner  or  other  person  entitled  to  give  such  »?»•  «<»*«»«  «» 
consent,  shall,  so  long  as  he  remains  in  such  snip,  be  subject  to  the  same  leareTo  be  sub- 
laws  and  regulations  for  preserving  discipline,  and  to  the  same  penalties  ject  to  penalties 
and  punishments  for  offences  constituting  or  tending  to  a  breach  of  disci-  ^^^p^^  ^' 
pline,  to  which  he  would  be  subject  if  he  were  a  member  of  the  crew  and 
had  signed  the  agreement 

246.  Whenever,  either  at  the  commencement  or  during  the  progress  of  Master  or  owner 
any  voyage,  any  seaman  or  apprentice  neglects  or  refuses  to  join  or  deserts  JK^erterTwlth. 
from  or  refuses  to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged  out  warrant, 
to  serve,  or  is  found  otherwise  absenting  himself  therefrom  without  leave, 
the  master  or  any  mate,  or  the  owner,  ship's  husband  or  consignee,  may,  in 
any  place  in  her  Majesty's  dominions,  with  or  without  the  assMtance  of  the 
local  police  officers  or  constables,  who  are  hereby  directed  to  give  the  same, 
if  required,  and  also  at  any  place  out  of  her  Majesty's  dominions,  if  and  so 
fiu*  as  the  laws  in  force  at  such  place  will  permit,  apprehend  him  without 
first  procuring  a  warrant ;  and  may  thereupon  in  any  case,  and  shall  in  case 
he  so  requires  and  it  is  practicable,  convey  him  before  some  Court  capable 
of  taking  cognizance  of  the  matter,  to  be  dealt  with  acoordhiff  to  law ;  and 
may,  for  the  purpose  of  conveying  him  before  such  Court,  detain  him  in 
custody,  for  a  period  not  exceeoing  twenty-four  hours  or  such  shorter  time 
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AS  may  be  necessaiy,  or  may,  if  he  does  not  so  require,  or  if  there  is  no 
such  Court  at  or  near  the  place,  at  once  convey  him  on  board  ;  and  if  any 
rach  apprehension  appears  to  the  Court  before  which  the  case  is  brought  to 
have  been  made  on  miproper  or  on  insufficient  grounds,  the  master,  mate, 
owner,  ship's  husband  or  consignee  who  makes  me  same  or  cansea  the  same 
to  be  made  shall  incur  a  penalty  not  exceeding  twenty  pounds ;  but  such 
penalty,  if  inflicted,  shall  be  a  bar  to  any  action  for  £use  imprisonment  izt 
respect  of  such  apprehension. 

HMtiteiB  may  be  £47.  Whenever  any  seaman  or  apprentice  is  brought  before  any  Court 
iiiru  oHMiu'im-  *^°  ^®  ground  of  his  having  neglected  or  refused  to  join  or  to  proceed  to 
pitemiad.         '    sea  in  any  ship  in  which  he  is  engaged  to  serve,  or  having  deserted  or 

otherwise  absented  himself  therefrom  without  leave,  such  Court  may,  if  the 
master  or  the  owner  or  his  agent  so  requires,  instead  of  committing  the 
offender  to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose  of 
proceeding  on  the  voyage,  or  deliver  him  to  the  master  or  any  mate  of  the 
ship,  or  Uie  owner  or  his  agent,  to  be  by  them  so  conveyed,  and  may  in 
Bucn  case  order  any  costs  and  expenses  properly  incurred  by  or  on  behalf 
of  the  master  or  owner  by  reason  of  the  offence  to  be  paid  by  the  ofiender, 
and,  if  necessary,  to  be  deducted  from  any  wages  which  he  has  then 
earned,  or  which  by  virtue  of  his  then  existing  engagement  he  may  after- 
wards earn. 

Seamen  tanprl-  S48.  If  9nj  seaman  or  apprentice  is  imprisoned  on  the  ground  of  hia 

tST* *? ^TTof  ^*^^"?  neglected  or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in 
^bd^MnemBj be  which  he  is  engaged  to  serve,  or  of  having  deserted  or  otherwise  absented 
wnt  on  board  be-  himself  therefrom  without  leave,  or  of  his  having  committed  any  other 
oU^Sm!^'^     breach  of  discipline,  and  if  during  such   imprisonment  and  before  his 

engagement  is  at  an  end  his  services  are  required  on  board  his  ship,  any 
justice  may,  at  the  request  of  the  master  or  of  the  owner  or  his  agent,  cause 
such  seaman  or  apprentice  to  be  conveyed  on  board  his  said  ship  for  the 
purpose  of  proceeding  on  the  voyage,  or  to  be  delivered  to  the  master  or 
any  mate  of  the  ship  or  to  tiie  owner  or  his  agent,  to  be  by  them  so  con- 
veyed, notwithstanding  that  the  termination  of  the  period  for  which  he  was 
sentenced  to  imprisonment  has  not  arrived. 

Entriee  aad  oer-  249.  Ii^  bU  cases  of  desertion  from  any  ship  in  any  place  abroad  the 
ttonTiSioadllo  be  *^***®'  *^"^  produce  the  entry  of  such  desertion  in  the  official  log  book  to 
copied,  lent  the  person  or  persons  hereby  reauired  to  indorse  on  the  agreement  a  certifi- 

!^"!!i^^^!?'       ^^^  ^^  ^^^^  desertion ;  and  such  person  or  persons  shaU  thereupon  make 

and  certify  a  copy  of  such  entry,  and  also  a  copy  of  the  said  certificate  of 
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desertion  ;  and  u  such  person  is  a  public  functionary  he  shall,  and  in  other 
cases  the  said  master  snail,  forthwith  transmit  such  copies  to  the  registrar- 
general  of  seamen  in  England ;  and  the  said  registrar  shall,  if  required, 
cause  the  same  to  be  produced  in  any  legal  proceeding  ;  and  such  copies, 
if  purporting  to  be  so  made  and  certined  as  aforesaid,  and  certified  to  have 
come  from  the  custody  of  the  said  registrar,  shall  in  any  legal  proceeding 
relating  to  such  desertion  be  received  as  evidence  of  the  entries  therein 
appeanng. 

FacUttiei  for  260.  Whenever  a  question  arises  whether  the  wages  of  any  seaman  or 

proving  deser-  apprentice  are  forfeited  for  desertion,  it  shall  be  sufficient  for  the  party 
coDoeraifo?  insisting  on  the  forfeitm^  to  show  that  such  seaman  or  ^prentice  was  duly 
feitureof  wagei.    engaged  in  or  that  he  belonged  to  the  ship  from  which  he  is  alleged  to 

have  deserted,  and  that  he  quitted  such  ship  before  the  completion  of  the 
voyage  or  engagement,  or  if  such  voyage  was  to  terminate  in  the  United 
Kingdom  ana  the  ship  has  not  returned,  that  he  is  absent  from  her,  and 
that  an  entry  of  the  desertion  has  been  duly  made  in  the  official  lo^  book ; 
and  thereupon  the  desertion  shall,  so  far  as  relates  to  any  forfeiture  of 
wages  or  emoluments  under  the  provisions  hereinbefore  contained,  be 
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deemed  to  be  proved,  unless  the  seaman  or  apprentice  can  produce  a  proper 
certificate  of  discharge,  or  can  otherwise  show  to  the  satisflMtion  of  the 
Court  that  he  had  sufficient  reasons  for  leaving  his  ship. 

261.  Whenever  in  any  proceeding  relating  to  seamen^s  wages  it  is  shown  Cotti  of  pro- 
that  any  seaman  or  apprentice  has  m  the  course  of  tiie  voyage  been  con-  JJ^J^jS^'^^^ 
victed  of  any  offence  oy  any  competent  tribunal  and  rightfully  punished  extent  otu.  be 
therefor  by  imprisonment  or  otherwise,  the  Court  hearing  the  case  may  dedacted  ftom 
direct  a  part  of  the  wages  due  to  such  seaman,  not  exceeding  three  pounds,  ^*'"** 

to  be  applied  in  reimbursiag  any  costs  properly  incurred  by  the  master  in 
procuring  such  conviction  and  punishment. 

262.  Whenever  any  seaman  contracts  for  wages  by  the  voyage  or  by  Amoiutoffor. 
the  run  or  by  the  share,  and  not  by  the  month  or  other  stated  period  of  JjJJStSined  ihen 
time,  the  amount  of  forfeiture  to  be  incurred  under  this  act  shall  be  taken  seamen  contnct 
to  be  an  amount  bearing  the  same  proportion  to  the  whole  wages  or  share  Aur  the  Toyage. 
as  a  calendar  month  or  other  the  period  hereinbefore  mentioned  in  fixing 

the  amount  of  such  forfeiture  (as  tne  case  may  be)  bears  to  the  whole  time 
spent  in  the  voyage ;  and  if  the  whole  time  spent  in  the  ▼oyage  does  not 
exceed  the  penod  for  which  the  pay  is  to  be  forfeited,  the  forfeiture  shall 
extend  to  the  whole  wages  or  share. 

25S.  All  clothes,  effects,  wages  and  emoluments  which  under  the  pro-  Apniication  of 
visions  hereinbefore  contained  are  forfeited  for  desertion  shall  be  applied  in  'o"«'ti>'~* 
the  first  instance  in  or  towards  the  reimbursement  of  the  expenses  occa- 
sioned by  such  desertion  to  the  master  or  owner  of  the  ship  from  which  the 
desertion  has  taken  place  ;  and  may,  if  earned  subsequently  to  the  desertion, 
be  recovered  by  such  master,  or  oy  the  owner  or  nis  agent,  in  the  same 
manner  as  the  aeserter  might  have  recovered  the  same  if  they  had  not  been 
forfeited ;  and  in  any  legal  proceeding  relating  to  such  wages  the  Court 
may  order  the  same  to  be  paid  accordingly  ;  and  subject  to  such  reimburse- 
ment the  same  shall  be  paid  into  the  receipt  of  her  Majesty's  £xche<mer  in 
such  manner  as  the  Treasu^  may  direct,  and  shall  be  carried  to  and  form 
part  of  the  consolidated  fund  of  the  United  Kingdom  ;  and  in  all  other  cases 
of  forfeiture  of  wages  under  the  provisions  hereinbefore  contained  the 
forfeiture  shall,  in  the  absence  of  any  specific  directions  to  the  contrary,  be 
for  the  benefit  of  the  master  or  owner  by  whom  the  wages  are  payable. 

264.  Any  question  concerning  the  forfeiture  of  or  deductions  firom  the  Qneetfonaoffor- 
wages  of  any  seaman  or  apprentice  mav  be  determined  in  any  proceeding  S^uiSdinVaira 
lawfully  instituted  wiUi  respect  to  such  wages,  notwithstan&ig  that  the  for  wagee. 
offence  in  respect  of  which  such  question  arises,  though  hereby  made 
punishable  by  imprisonment  as  well  as  forfeiture,  has  .not  been  made  the 
subject  of  any  criminal  proceeding. 

266.  If  any  seaman  on  or  before  being  engaged  wilfully  and  firaudu-  Penalty  for  (klie 
lently  makes  a  false  statement  of  the  name  of  his  last  ship  or  last  alleged  JJJJ^JJ^J*  ^ 
ship,  or  wilfully  and  fi-audulently  makes  a  false  statement  of  his  own  name,  name, 
be  shall  incur  a  penalty  not  exceeding  five  pounds ;  and  such  penalty  may 
be  deducted  from  any  wages  he  may  earn  by  virtue  of  such  engagement  as 
aforesaid,  and  shall,  subject  to  reimbursement  of  the  loss  and  expenses  (if 
any)  occasioned  by  any  previous  desertion,  be  paid  and  applied  in  the  same 
manner  as  other  penalties  payable  under  tiiis  act 

266.  Whenever  any  seaman  conmiits  an  act  of  misconduct  for  which  his  Fine*  to  be  de- 
agreement  imposes  a  fine,  and  which  it  is  intended  to  punish  by  enforcing  J^^jf  udnaid 
such  fine,  an  entry  thereof  shall  be  made  in  the  official  log  biook,  and  a  to  ahippfng 
copy  of  such  entiy  shall  be  furnished  or  the  same  shall  be  read  over  to  the  ^oaaux, 
offender,  and  an  entir  of  such  reading  over,  and  of  the  reply  f  if  any)  made 
by  the  offender,  shall  be  made,  in  the  manner  and  subject  to  tne  conditions 
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Penalty  for  en- 
ticing to  deterti 
and  harbouring 
deaertert. 


Penalty  far  ob- 
taining paaaage 
■urreptltloualy. 


On  change  of 
master!,  doca- 
menti  hereby  re- 
quired to  be 
handed  orer  to 
aueceaaor. 


hereinbefore  specified  with  respect  to  the  offences  agunst  discipline  roeci- 
fied  in  and  punishable  under  this  act ;  and  such  fine  shall  be  deducted  and 
paid  over  as  follows ;  (that  is  to  say,)  if  the  offender  is  discharged  in  the 
IJnited  Kingdom,  and  the  offence  and  such  entries  in  respect  thereof  as 
aforesaid  are  proved,  in  the  case  of  a  foreign-going  ship  to  the  satis&ction  of 
the  shipping  master  before  whom  the  offender  is  discharged,  and  in  the  case 
of  a  home  trade  ship  to  the  satisfaction  of  the  shipping  master  at  or  nearest 
to  the  place  at  which  the  crew  is  discharged,  the  master  or  owner  shall 
deduct  such  ^e  from  the  wages  of  the  offender,  and  pay  the  same  over  to 
such  shipping  master ;  and  if  before  the  final  discharge  of  the  crew  in  the 
United  Kingdom  any  such  offender  as  aforesaid  enters  into  any  of  her 
Majesty's  ships,  or  is  discharged  abroad,  and  the  offence  and  such  entries 
as  aforesaid  are  proyed  to  the  satisfaction  of  the  officer  in  command  of  the 
ship  into  which  ne  so  enters,  or  of  the  consular  officer,  officer  of  customs, 
or  other  person  by  whose  sanction  he  is  so  discharged,  tiie  fine  shall  there- 
upon be  deductea  as  aforesaid,  and  an  entry  of  such  deduction  shall  tiien 
be  made  in  the  official  log  book  (if  any)  and  signed  by  such  officer  or 
oUier  person ;  and  on  the  return  of  the  ship  to  the  United  Kingdom  the 
master  or  owner  shall  pay  over  such  fine,  in  the  case  of  foreign-going 
ships,  to  the  shipping  master  before  whom  the  crew  is  discharged,  and  in  the 
case  of  home  trade  ships  to  the  shipping  master  at  or  nearest  to  the  place 
at  which  the  crew  is  discharged  ;  and  if  any  master  or  owner  neglects  or 
refuses  to  pay  oyer  any  such  fine  in  manner  aforesaid,  he  shall  for  each 
such  offence  incur  a  penalty  not  exceeding  six  times  the  amount  of  the  fine 
retained  by  him  :  proyided  that  no  act  of  misconduct  for  which  any  such 
fine  as  aforesaid  has  been  inflicted  and  paid  shall  be  otherwise  punished 
under  the  provisions  of  this  act. 

257.  Every  person  who  by  any  means  whatever  persuades  or  attempts 
to  persuade  any  seaman  or  apprentice  to  neglect  or  refuse  to  join  or  to  pro- 
ceed to  sea  in  or  to  desert  fi*om  his  ship,  or  otherwise  to  absent  himself 
fi*om  his  duty,  shall  for  each  such  offence  in  respect  of  each  such  seaman 
or  apprentice  incur  a  penalty  not  exceeding  ten  pounds  ;  and  every  person 
who  wilfully  harbours  or  secretes  any  seaman  or  apprentice  who  has  de- 
serted from  his  ship,  or  who  has  wilfully  neglected  or  refused  to  join  or  has 
deserted  from  his  ship,  knowing  or  having  reason  to  believe  such  seaman 
or  apprentice  to  have  so  done,  shall  for  every  such  seaman  or  apprentice  so 
harboured  or  secreted  incur  a  penalty  not  exceeding  twenty  pounds. 

258.  Any  person  who  secretes  himself  and  goes  to  sea  in  any  ship  with- 
out the  consent  of  either  the  owner,  consignee  or  master,  or  of  a  mate,  or 
of  any  person  in  charge  of  such  ship,  or  of  any  other  person  entitled  to  give 
such  consent,  shall  incur  a  penalty  not  exceeding  twenty  pounds,  or  be 
liable  to  imprisonment  with  or  without  hard  labour  for  any  period  not 
exceeding  four  weeks. 

259.  I^  during  the  progress  of  a  voyage  the  master  is  superseded  or  for 
any  other  reason  quits  the  ship  and  is  succeeded  in  the  command  by  some 
other  person,  he  shall  deliver  to  his  successor  the  various  documents 
relating  to  the  navigation  of  the  ship  and  to  the  crew  thereof  which  are  in 
his  custody,  and  shall  in  default  incur  a  penal^  not  exceeding  one  hundred 
pounds  ;  and  such  successor  shall  immediately  on  assuming  the  command 
of  the  ship  enter  in  the  official  log  a  list  of  the  documents  so  delivered  to 
him. 


Navai  Courts, 

Naral  Courts  may 
be  summoned  for 
hearing  com- 
plaints, and  in- 


NcLoal  Courts  on  (he  High  Seas  and  abroad, 

260.  An^  officer  in  command  of  any  ship  of  her  Majesty  on  any  foreign 
station,  or,  m  the  absence  of  such  officer,  any  consular  officer,  may  summon 
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a  Court,  to  be  tenned  a  '^  Naval  Court,"  in  the  following  cases  ;  (that  is  to  Teitigating 

say  )  wrecks  on  the 

(1.)  Whenever  a  complaint  whidi  i^pears  to  snch  officer  to  require  im-  abn»d. 

mediate  investigation  is  made  to  him  by  the  master  of  any  British 

ship)  or  by  any  certificated  mate,  or  by  one  or  more  of  the  seamen 

belonging  to  any  such  ship : 
(2.)  Whenever  the  interest  of  the  owner  of  any  British  ship  or  of  the 

cargo  of  any  snch  ship  appears  to  such  officer  to  require  it : 
(3.)  Whenever  any  British  ship  is  wrecked  or  abandoned  or  otherwise 

lost  at  or  near  the  place  where  such  officer  may  be,  or  whenever  the 

crew  or  part  of  the  crew  of  any  British  ship  wmch  has  been  wrecked, 

abandoned  or  lost  abroad,  anrives  at  snch  place. 

26L  Evezy  such  Naval  Court  as  aforesaid  shall  consist  of  not  more  than  Conttitution  of 
five  and  not  less  than  three  members,  of  whom,  if  possible,  one  shall  be  an  '^^  Couru, 
officer  in  tiiie  naval  service  of  her  Majesty  not  below  the  rank  of  lieutenant, 
one  a  consular  officer,  and  one  a  master  of  a  British  merchant  ship,  and  the 
rest  shall  be  either  officers  in  the  naval  service  of  her  Majesty,  masters  of 
British  merchant  ships  or  British  merchants ;  and  such  Court  may  include 
the  naval  or  consular  officer  summoning  the  same,  but  shall  not  include  the 
master  or  consignee  of  the  ship  to  which  the  parties  complaining  or  com- 
plained against  may  belong  ;  and  the  naval  or  consular  officer  in  such  Court, 
if  there  is  only  one  such  officer  in  the  Court,  or,  if  tiiere  is  more  than  one, 
the  naval  or  consular  officer  who,  according  to  any  regulations  for  settling 
their  respective  ranks  for  the  time  being  m  force,  is  of  the  highest  rank, 
shall  be  the  president  of  such  Court. 

262.  Every  such  Naval  Court  shall  hear  and  investigate  the  complaint  General  Aractiont 
brought  before  it,  or  the  cause  of  the  wreck  or  abandonment,  (as  the  case  JSjo'JJ^^gSJh 
may  be,)  and  may  for  that  purpose  summon  and  compel  the  attendance  of  cooits. 

Sarties  and  witnesses,  and  admmister  oaths,  and  order  the  production  of 
ocuments,  and  shall  conduct  the  investigation  in  such  manner  as  to  give 
any  person  against  whom  any  charge  is  made  an  opportunity  of  making  a 
deience. 

26S.  Every  such  Naval  Cotui;  may,  after  hearing  the  case,  exercise  the  Powenoftuch 
following  powers ;  (that  is  to  say,)  Court* : 

(1.)  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  the  To  supenede  the 

interest  of  the  owner,  absolutely  requires  it,  supersede  the  master,  >»■•*•'» 

and  may  appoint  another  person  to  act  in  his  stead ;  but  no  such 

appointment  shall  be  made  without  the  consent  of  the  consignee  of 

the  ship,  if  then  at  the  place  : 
(2.)  It  may  discharge  any  seaman  firom  his  ship :  To  discharge  a 

(3.)  It  may  order  the  wages  of  any  seaman  so  discharged  or  any  part  of  ^'^  L 

such  wages  to  be  forfeited,  and  may  direct  the  same  either  to  be    ^      ^   ^*ff«s; 

retained  by  way  of  compensation  to  the  owner,  or  to  be  paid  into 

the  receipt  of  her  Majesty's  Exchequer  in  the  same  manner  as  other 

penalties  and  forfeitures  under  this  act : 
(4.)  It  may  decide  any  questions  as  to  wages,  or  fines,  or  fbrfeitures,  To  decide  di»- 

arising  between  any  of  the  parties  to  the  proceedings :  jutei  aitowages, 

(6.)  It  may  direct  that  all  or  any  of  the  costs  incurred  by  the  master  or  ^o  direct  eotta  of 

owner  of  any  ship  in  procuring  the  imprisonment  of  any  seaman  or  imprUonment  to 

apprentice  in  a  foreign  port,  or  in  his  maintenance  whilst  so  impri-  ^  ?^^  oat  of 

soned,  shall  be  paid  out  of  and  deducted  fi-om  the  wages  of  such  ^*^^' 

seaman  or  apprentice,  whether  then  or  subsequently  earned : 
(6.)  It  may  exercise  the  same  powers  with  regard  to  persons  charged  To  eend  home 

before  it  with  the  commission  of  ofiences  at  sea  or  abroad  as  are  by  o*"*"**"*'®!  trial  j 

this  act  given  to  British  consular  officers  : 
(7.)  It  may  order  the  costs  of  the  proceeding  before  it  (if  any),  or  any  To  order  rayment 

portion  thereof  to  be  paid  by  any  of  the  parties  thereto,  and  may  ^f  ooita,  ke. 
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Orden  to  be  en- 
tered in  oOcIaI 
loff. 


Report  to  be 
nude  of  proceed- 
Ingt  of  NaTSl 
Cotirte. 


order  any  person  making  a  friyolouB  or  yexations  complaint  to  pay 
compensation  for  any  loss  or  delay  caused  thereby ;  and  any  cost 
or  compensation  so  ordered  shall  oe  paid  by  such  person  accord- 
ingly, and  may  be  recoyered  in  the  same  manner  in  which  the  wages 
of  seamen  are  recoyerable,  or  may,  if  the  case  admits,  be  deducted 
from  his  wages : 
And  'all  orders  dmy  made  by  any  such  Court  under  the  powers  hereby 
giyen  to  it  shall  in  any  subsequent  legal  proceedings  be  deemed  conclusiye 
as  to  the  rights  of  the  parties. 

264.  All  orders  made  by  any  such  Nayal  Court  shall,  wheneyer  practi- 
cable, be  entered  in  the  official  log  book  of  the  ship  to  which  the  parties  to 
the  proceedings  before  it  belong,  and  shall  be  signed  by  the  president  of 
the  Court 

S66.  E'^ery  such  Nayal  Court  shall  make  a  report  to  the  Board  of  Trade, 
containing  the  following  particulars  ;  (that  is  to  say,) 
(1.)  A  statement  of  the  proceedings,  with  the  oraer  made  by  the  Court, 

and  a  report  of  the  eyidence  : 
(2.)  An  account  of  the  wages  of  any  seaman  or  i^prentice  who  is  dis- 

charged  from  his  ship  by  such  Court : 
(3.)  If  summoned  in  order  to  inquire  into  a  case  of  wreck  or  abandon- 
ment, a  statement  of  the  opinion  of  the  Court  as  to  the  cause  of  such 
wreck  or  abandonment,  with  such  remarks  on  the  conduct  of  the 
master  and  crew  as  the  circumstances  require  : 
And  eyery  such  report  shall  be  signed  by  the  president  of  the  Court ;  and 
eyery  document  purporting  to  be  such  a  report  and  to  be  so  signed  as 
aforesaid  shall,  if  produced  out  of  the  custody  of  some  officer  of  the  Board 
of  Trade,  be  deemed  to  be  such  report,  unless  the  contrary  is  proyed,  and 
shall  be  receiyed  in  eyidence,  subject  to  all  just  exceptions. 

266.  Any  person  who  wilfully  and  without  due  cause  preyents  or  ob- 
structs the  making  of  any  such  complaint  as  last  aforesaid,  or  the  conduct 
of  any  case  or  inyestigation  by  any  Nayal  Court,  shall  for  each  such 
offence  incur  a  penalty  not  exceeding  fifty  pounds,  or  be  liable  to  im- 
prisonment with  or  without  hard  labour  for  any  period  not  exceeding 
twelye  weeks. 

Crimea  committed  on  the  High  Seae  and  abroad, 

oflTeneee  com-  267.  All  offences  against  property  or  person  committed  in  or  at  any 

Mtunen^for^  place  either  ashore  or  afloat  out  of  her  Majesty's  dominions  by  any  master, 
ports  tobe  wUiSn  seaman  or  apprentice  who  at  the  time  when  the  offence  is  committed  is  or 
Admiralty  juri»-  within  three  months  preyiously  has  been  employed  in  any  British  ship  shall 
diction.  Y)Q  deemed  to  be  offences  of  the  same  nature  respectively,  and  be  liable  to 

the  same  punishments  respectively,  and  be  inquired  of,  heard,  tried,  deter- 
mined and  adjudged  in  the  same  manner  and  by  the  same  Courts  and  in  the 
same  places  as  if  such  offences  had  been  committed  within  the  iurisdiction 
of  the  Admiralty  of  England  ;  and  the  costs  and  expenses  of  the  prosecu- 
tion of  any  such  offence  may  be  directed  to  be  paid  as  in  the  case  of  costs 
and  expenses  of  prosecutions  for  offences  committed  within  the  jurisdiction 
of  the  Admiralty  of  England. 


Penalty  for  pre- 
▼entlnff  com- 
laint  or  obetract- 
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268.  The  following  rules  shall  be  observed  with  respect  to  offences 
committed  on  the  high  seas  or  abroad ;  (that  is  to  say,^ 
(1.)  Whenever  any  complaint  is  made  to  any  Britisn  consular  officer  of 
any  of  the  offences  mentioned  in  the  last  preceding  section,  or  of  any 
ofilence  on  the  high  seas  having  been  committed  by  any  master, 
seaman  or  apprentice  belonging  to  any  British  ship,  such  consular 
officer  may  inquire  into  the  case  upon  oath,  and  may  if  the  case  so 
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requires  take  any  steps  in  his  power,  for  the  purpose  of  placing  the 
offender  under  necessary  restraint  and  of  sending  him  as  soon  as 
practicable  in  safe  custody  to  the  United  Kingdom,  or  to  any  British 
possession  in  which  there  is  a  Court  capable  of  taking  cognizance  of 
the  offence,  in  any  ship  belonging  to  her  Majesty  or  to  any  of  her 
subjects,  to  be  there  proceeded  against  according  to  law  : 
(2.)  For  the  purpose  aforesaid  such  consular  officer  may  order  the  master 
of  any  ship  belonging  to  any  subject  of  her  Majesty  bound  to  the 
United  Kingdom  or  to  such  British  possession  as  aforesaid  to  receive 
and  afford  a  passage  and  subsistence  during  the  voyage  to  any  such 
offender  as  aforesaid,  and  to  the  witnesses,  so  that  such  master  be 
not  required  to  receive  more  than  one  offender  for  every  one  hun- 
dred tons  of  his  ship's  registered  tonnage,  or  more  than  one  witness 
for  every  fifty  tons  of  such  tonnage ;  and  such  consular  officer  shall 
indorse  upon  the  agreement  of  the  ship  such  particulars  with  respect 
to  any  offenders  or  witnesses  sent  in  her  as  the  Board  of  Trade 
requires  : 
(3.)  Every  such  master  shall  on  his  ship^s  arrival  in  the  United  Kingdom, 
or  in  such  British  possession  as  aforesaid,  give  every  offender  so 
committed  to  his  charge  into  the  custody  of  some  police  officer  or 
constable,  who  shall  take  the  offender  before  a  justice  of  the  peace 
or  other  magistrate  by  law  empowered  to  deal  with  the  matter,  and 
such  justice  or  magistrate  shall  deal  with  the  matter  as  in  cases  of 
offences  committed  upon  the  high  seas  : 
And  any  such  master  as  aforesaid  who,  when  required  by  any  British  con- 
sular officer  to  receive  and  afford  a  passage  and  subsistence  to  any  offender 
or  witness,  does  not  receive  him  ana  afford  such  passage  and  subsistence  to 
him,  or  who  does  not  deliver  any  offender  committed  to  his  charge  into  the 
custody  of  some  police  officer  or  constable  as  hereinbefore  directed,  shall 
for  each  such  offence  incur  a  penalty  not  exceeding  fifty  pounds  ;  and  the 
expense  of  imprisoning  any  such  offender  and  of  conveymg  him  and  the 
witnesses  to  the  United  Kingdom  or  to  such  British  possession  as  afore- 
said in  any  manner  other  Sian  in  the  ship  to  whicn  they  respectively 
belong,  shall  be  part  of  the  costs  of  the  prosecution,  or  be  paid  as  costs 
incurred  on  account  of  seafaring  subjects  of  her  Majesty  left  m  distress  in 
foreign  parts. 

269.  Whenever  any  case  of  death  happens  on  board  any  foreign-going  inquiry  into 
ship,  the  shipping  master  shall  on  the  arrival  of  such  ship  at  the  port  where  JJJJJ^*'****^  "* 
the  crew  is  discharged  inquire  into  the  cause  of  such  death,  and  shall  make 

on  the  list  of  the  crew  delivered  to  him  as  herein  required  an  indorsement 
to  the  effect  either  that  the  statement  of  the  cause  of  death  therein  con- 
tained is  in  his  opinion  true  or  otherwise,  as  the  result  of  the  inquiiy  re- 
quires ;  and  every  such  shipping  master  shall  for  the  purpose  of  such  in- 
quiry have  the  powers  hereby  given  to  inspectors  appointed  by  the  Board 
of  Trade  under  the  first  part  of  this  act ;  and  if  in  the  course  of  such  in- 
quiry it  appears  to  him  that  any  such  death  as  aforesaid  has  been  caused  by 
violence  or  other  improper  means,  he  shall  either  report  the  matter  to  the 
Board  of  Trade,  or,  if  the  emergency  of  the  case  so  requires,  shall  take  im- 
mediate steps  for  bringing  the  offender  or  offenders  to  justice. 

270.  Whenever  in  the  course  of  any  legal  proceedings  instituted  in  any  Depotitiont  to  bo 
part  of  her  Majesty's  dominions  before  any  judge  or  magistrate,  or  before  5Siee*when*wiu 
any  person  authorized  by  law  or  by  consent  of  parties  to  receive  evidence,  Mts  eannot  bo 
the  testimony  of  any  witness  is  required  in  relation  to  the  subject  matter  produced. 

of  such  proceeding,  then  upon  due  proof,  if  such  proceeding  is  instituted 
in  the  United  Kingdom,  that  such  witness  cannot  be  found  in  that  king- 
dom, or  if  in  any  British  possession,  that  he  cannot  be  found  in  the  same 
possession,  any  deposition  that  such  witness  may  have  previously  made  on 
oath  in  relation  to  the  same  subject  matter  before  any  justice  or  magistrate 
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in  her  Majesty's  dominions,  or  any  British  consniar  officer  elsewhere,  shall 
be  admissible  in  evidence  subject  to  the  following  restrictions  ;  (that  is  to 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be 

admissible  in  any  proceeding  instituted  in  the  United  Kingdom  : 
(2.)  If  such  a  deposition  was  made  in  any  British  possession^  it  shall  not 
be  admissible  in  any  proceeding  instituted  in  the  same  British  pos- 
session : 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it  was 
made  in  the  presence  of  the  person  accused  : 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the  signa- 
ture of  the  judge,  magistrate  or  consular  officer,  before  whom  the  same  is 
made  ;  and  such  judge,  magistrate  or  consular  officer  shall,  when  the  same 
is  taken  in  a  criminal  matter,  certify,  if  the  fact  is  so,  and  that  the  accused 
was  present  at  the  taking  thereof,  out  it  shall  not  be  necessary  in  any  case 
to  prove  the  si^ature  or  official  character  of  the  person  appearing  to  have 
signed  any  such  deposition  ;  and  in  any  criminal  proceeding  such  certifi- 
cate as  aforesaid  shall,  unless  tlie  contrary  is  proved,  be  sufficient  evidence 
of  the  accused  having  been  present  in  manner  thereby  certified  ;  but  no- 
thing herein  contained  shall  affect  anv  case  in  which  aepositions  taken  in 
any  proceeding  are  rendered  admissible  in  evidence  by  any  act  of  parlia-  • 
ment,  or  by  any  act  or  ordinance  of  the  legislature  of  any  colonv,  so  iar  as 
regards  such  colony,  or  to  interfere  with  the  power  of  any  colonial  legisla- 
ture to  make  such  depositions  admissible  in  evidence,  or  to  interfere  with 
the  practice  of  any  Court  in  which  depositions  not  authenticated  as  herein- 
before mentioned  are  admissible. 

RegutrcUion  of  and  Betums  respecting  Seamen, 

Eatobiiiiimieiit  271.  There  shall  be  in  the  port  of  London  an  office,  to  be  called  the 

of  regUterofflea.  «  General  Register  and  Record  Office  of  Seamen,"  and  the  Board  of  Trade 
shall  have  control  over  the  same,  and  may  appoint  and  fi*om  time  to  time 
remove  a  registrar  general,  and  such  assistants,  clerks  and  servants  as  may 
be  necessary,  and  may  fi*om  time  to  time,  with  the  consent  of  the  Treasury, 
regulate  their  salaries  and  allowances ;  and  such  salaries  and  allowances, 
and  all  other  necessary  expenses,  shall  be  paid  by  the  Treasury  out  of  any 
monies  to  be  granted  by  parliament  for  that  purpose  ;  and  the  Board  of 
Trade  may  direct  the  business  of  the  register  office  at  any  of  the  outports 
to  be  transacted  at  the  shipping  office,  or,  with  the  consent  of  the  Commis- 
sioners of  Customs,  at  the  custom  house  of  the  port,  and  may  appoint  the 
shipping  master,  or,  witli  such  consent  as  aforesaid,  some  officer  of  customs, 
to  conduct  the  same  ;  and  such  business  shall  thereupon  be  conducted 
accordingly,  but  shall  in  all  cases  be  subject  to  the  immediate  control  of 
the  Board  of  Trade. 
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272.  The  said  registrar  general  of  seamen  shall  by  means  of  the  agree- 
ments, lists  and  other  papers  to  be  transmitted  to  him  as  herein  directed,  or 
by  such  other  means  as  are  in  his  power,  keep  a  register  of  all  persons  who 
serve  in  ships  subject  to  the  provisions  of  this  act. 


Liett  to  bo  made  27S.  Every  master  of  every  foreign-going  ship  of  which  the  crew  is 
tahifaiff'corta^"'  ^^charged  in  the  United  Kingdom,  in  whatever  part  of  her  Majes^'s  do- 
puticvian.  minions  the  same  is  registered,  and  of  every  home  trade  ship,  shall  make 

out  and  sign  a  list  in  a  form  sanctioned  by  the  Board  of  Trade,  containing 
the  following  particulars  ;  (that  is  to  say,) 
(1.)  The  number  and  date  of  the  ship's  register  and  her  registered  ton- 
nage : 

The  length  and  general  nature  of  the  voyage  or  employment : 
The  christian  names,  surnames,  ages  and  places  of  birth  of  all  the 
crew,  including  the  master  and  apprentices  ,*  their  qualities  on  board, 
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their  last  ships  or  other  employments,  and  the  dates  and  places  of 

their  joining  the  ship  : 
(4.)  The  names  of  any  members  of  the  crew  who  have  died  or  otherwise 

ceased  to  belong  to  the  ship,  with  the  times,  places,  causes  and  cir- 

cnmstances  thereof : 
(5.)  The  names  of  any  members  of  the  crew  who  have  been  maimed  or 

hart,  with  the  times,  places,  canses  and  circumstances  thereof : 
(6.)  The  wages  due  to  any  of  the  crew  who  have  died,  at  the  times  of 

their  respective  deaths : 
(7.)  The  clothes  and  other  effects  belonging  to  any  of  the  crew  who  have 

died,  with  a  statement  of  the  manner  in  which  they  have  been  dealt 

with,  and  the  money  for  which  any  of  them  have  been  sold : 
(8.)  The  name,  age  and  sex  of  every  person,  not  being  one  of  the  crew, 

who  dies  on  board,  with  the  date  and  the  cause  thereof : 
(9.)  Every  birth  which  happens  on  board,  with  the  date  thereof,  the  ser 

of  the  infant,  and  the  names  of  the  parents  : 
(10.)  Every  marriage  which  takes  place  on  board,  with  the  date  thereof 

and  tne  names  and  ages  of  the  parties. 

274.  In  the  case  of  foreign-going  ships,  the  master  shall,  within  forty-  Lists  for  foreign- 
eight  hours  after  the  ship's  arrival  at  her  final  port  of  destination  in  the  SJiSfered'to  siilit 
United  Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first  hap-  pisg  master  on 
pens,  deliver  to  the  shipping  master  before  whom  the  crew  is  discharged  Mxiv«l. 
such  list  as  hereinbefore  required,  and  if  he  &ils  so  to  do  shall  for  every 
default  incur  a  penalty  not  exceeding  five  pounds ;  and  such  shipping  master 
shall  thereupon  give  to  the  master  a  certificate  of  such  delivery  ;  and  no 
officer  of  customs  shaU  clear  inwards  any  foreign-going  ship  without  the 
production  of  such  certificate,  and  any  such  officer  may  detain  any  such 
ship  until  the  same  is  produced. 

276.  The  master  or  owner  of  eveir  home  trade  ship  shall,  within  twenty-  Lists  to  be  de- 
one  days  after  the  thirtieth  day  of  June  and  the  thirty-first  day  of  De-  SSStwps^hSf- 
cember  in  every  year,  transmit  or  deliver  to  some  shippmg  master  in  the  yearly. 
United  Kingdom  such  list  as  hereinbefore  required  for  the  preceding  half 
year,  and  shall  in  default  incur  a  penalty  not  exceeding  five  pounds  ;  and 
such  shipping  master  shall  give  to  the  master  or  owner  a  certificate  of  such 
transmission  or  delivery  ;  and  no  officer  of  customs  shall  grant  a  clearance 
or  transire  for  any  home  trade  ship  without  the  production  of  such  cer- 
tificate, and  any  such  officer  may  detain  any  such  ship  until  the  same  is 
produced. 

276.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  or  change  of  Lists  to  be  sent 
employment  to  fall  within  the  definition  of  a  foreign-going  or  of  a  home  Jy^ffjj  JJlh?/ 
trade  ship,  the  master  or  owner  thereof  shall,  if  such  ship  is  then  in  the  and  in  ease  of 
United  Kingdom,  within  one  month,  and  if  she  is  elsewhere,  within  six  io«»« 
months,  deliver  or  transmit  to  the  shipping  master  at  the  port  to  which  the 

ship  has  belonged  such  list  as  hereinbefore  mentioned,  auly  made  out  to 
the  time  at  which  she  ceased  to  be  a  foreign- going  or  home  trade  ship, 
and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  ten 
pounds  ;  and  if  any  ship  is  lost  or  abandoned,  the  master  or  owner  thereof 
shall,  if  practicable,  and  as  soon  as  possible,  deliver  or  transmit  to  the 
shipping  master  at  the  port  to  which  the  ship  belonged  such  list  as  here- 
inbefore mentioned  duly  made  out  to  the  time  of  such  loss  or  abandonment, 
and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  ten 
pounds. 

277.  All  shipping  masters  and  officers  of  customs  shall  take  charge  of  Shipping  masters 
all  documents  wnich  are  delivered  or  transmitted  to  or  retained  by  them  in  JjJ^^tJj^JJlJ 
pursuance  of  this  act,  and  shall  keep  them  for  such  time  (if  any)  as  may  be  menu  to  xegis- 
necessary  for  the  purpose  of  settling  any  business  arising  at  the  place  where  **^- 

3q2 
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Rcfittiw  to  per-  rach  documents  come  into  their  hands,  or  for  any  other  proper  purpose,  and 
"^^^^JJ^^  shall,  if  required,  produce  them  for  any  of  sucn  purposes,  and  shall  then 
Ld  five  coSmT*  transmit  them  to  the  registrar  general  of  seamen,  to  be  by  him  recorded 

and  preserved ;  and  the  said  registrar  shall,  on  payment  of  a  moderate  fee 
to  be  fixed  by  the  Board  of  Trade,  or  without  payment  of  any  fee  if  the 
Board  of  Traae  so  directs,  allow  any  person  to  inspect  the  same  ;  and  in 
cases  in  which  the  production  of  the  original  of  any  such  document  in  any 
Court  of  justice  or  elsewhere  is  essential,  shall  produce  the  same,  and  in 
other  cases  shall  make  and  deliver  to  any  person  requiring  it  a  certified 
copy  of  any  such  document  or  of  any  part  thereof ;  and  every  copy  pur- 
porting to  be  80  made  and  certified  shall  be  received  in  evidence,  and  shall 
nave  2l  the  effect  of  the  original  of  which  it  purports  to  be  a  copy. 


Offletn  of  eni- 
tome  to  make  re- 
tunisof  ehipeto 
legiitnr. 


Afieenieotef  fai- 
dentarre  end  m- 
elgnmente,  on 
errlTal  et  a  fo- 
teign  port  to  be 
depoefted  with 
the  coneul,  and 
at  a  colony  with 
the  offioen  of 
eustoma. 


2?8.  The  collector  or  comptroller  of  customs  at  every  port  in  the  United 
Kingdom  shall  on  or  before  the  first  day  of  February  and  the  first  day 
of  August  in  every  year  transmit  to  the  registrar  general  of  seamen  a  list 
of  all  ships  registered  in  such  port,  and  also  of  all  ships  whose  registers 
have  been  transferred  or  cancelled  in  such  port  since  the  last  preceding 
return. 

2?9.  The  following  rules  shall  be  observed  with  respect  to  the  delivery 
of  documents  to  British  consular  officers  ;  (that  is  to  say,) 

(1.)  Whenever  any  ship,  in  whatever  part  of  her  Majesty^s  dominions  tibe 

same  is  registered,  (except  ships  whose  business  for  the  time  being 

is  to  carry  passengers,)  arrives  at  any  foreign  port  where  there  is  a 

British  consular  officer,  or  at  any  port  in  any  British  possession 

abroad,  and  remains  thereat  for  forty- eight  hours,  the  master  shall, 

within  forty-eight  hours  of  the  ship's  arrival,  deliver  to  such  consular 

officer,  or  to  the  chief  officer  of  customs,  (as  the  case  may  be,)  the 

agreement  with  the  crew,  and  also  all  indentures  and  assignments  of 

apprenticeships,  or,  in  the  case  of  a  ship  belonging  to  a  British 

possession,  such  of  the  said  documents  as  such  ship  is  provided  with : 

(2.)  Buch  officer  shall  keep  such  documents  during  the  ship's  stay  in 

such  port,  and,  in  cases  where  any  indorsements  upon  the  agreement 

are  hereby  required,  shall  duly  make  the  same,  and  shall  return  the 

said  documents  to  the  master  a  reasonable  time  before  his  departure, 

with  a  certificate  indorsed  on  the  agreement,  stating  when  the  same 

were  respectively  delivered  and  returned  : 

(3.)  If  it  appears  that  the  required  forms  have  been  neglected,  or  that 

the  existing  laws  have  been  transgressed,  such  officer  shall  make  an 

indorsement  to  that  effect  on  the  agreement,  and  forthwith  transmit 

a  copy  of  such  indorsement,  with  the  fullest  information  he  can 

collect  regarding  such  neglect  or  transgression,  to  the  registrar 

general  of  seamen : 

And  if  any  master  fails  to  deliver  any  such  document  as  aforesaid  he  shall 

for  every  such  default  incur  a  penalty  not  exceeding  twenty  pounds ;  and 

in  any  prosecution  for  such  penalty  it  shall  lie  upon  tlie  master  either  to 

produce  the  certificate  of  the  consular  officer  or  officer  of  customs  herein- 

Defore  required,  or  to  prove  that  he  duly  obtained  the  same,  or  that  it  was 

impracticable  for  him  so  to  do. 


Official  Log; 

Official  loge  to  be 
kept  in  forme 
eauctioned  by 
Board  of  Tiade. 


Official  Logs, 

280.  The  Board  of  Trade  shall  sanction  forms  of  official  log  books, 
which  may  be  different  for  different  classes  of  ships,  so  that  each  such  form 
contains  blanks  for  the  entries  hereinafter  required,  and  an  official  log  of 
every  ship  (except  ships  employed  exclusively  in  trading  between  ports  on 
the  coasts  of  the  United  Kingdom)  shall  be  Kept  in  the  appropriate  sanc- 
tioned form  ;  and  such  official  log  may,  at  the  discretion  of  the  master  or 
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owner,  either  be  kept  distinct  from  the  ordinary  ship's  log  or  united  there- 
with, so  that  in  all  cases  all  the  blanks  in  the  official  log  be  duly  filled  up. 

281.  Every  entry  in  every  official  log  shall  be  made  as  soon  as  possible  Entries  to  be 
after  the  occurrence  to  which  it  relates,  and  if  not  made  on  the  same  day  as  JJJJ**  ^  ***• 
the  occurrence  to  which  it  relates,  shall  be  made  and  dated  so  as  to  show 

the  date  of  the  occurrence  and  of  the  entry  respecting  it ;  and  in  no  case 
shall  any  entry  therein  in  respect  of  any  occurrence  happening  previously 
to  the  arrival  of  the  ship  at  her  final  port  of  discharge  be  made  more  than 
twenty-four  hours  after  such  arrival. 

282.  Every  master  of  a  ship  for  which  an  official  lo^  book  is  hereby  re-  Entries  required 
quired  shall  make  or  cause  to  be  made  therein  entnes  of  the  following  in  offlciai  log. 
matters  ;  (that  is  to  say,) 

(1.)  Ever^r  le^al  conviction  of  any  member  of  his  crew,  and  the  punish-  ConTietioiu. 

ment  inflicted : 
(2.)  Every  offence  committed  by  any  member  of  his  crew  for  which  it  is  Oifciices. 

intended  to  prosecute,  or  to  enforce  a  forfeiture,  or  to  exact  a  fine, 

together  with  such  statement  concerning  the  reading  over  such 

entry,  and  concerning  the  reply  (if  any)  made  to  the  charge,  as 

hereinbefore  required : 
(3.)  Every  offence  for  which  punishment  is  inflicted  on  board,  and  the  Ponishmenu. 

punishment  inflicted  : 
(4.)  A  statement  of  the  conduct,  character  and  qualifications  of  each  of  Conduct,  fte.  of 

his  crew,  or  a  statement  that  he  declines  to  give  an  opinion  on  such  *^"^* 

particulars : 
(5.)  Every  case  of  illness  or  injury  happening  to  any  member  of  the  illnesses  and 

crew,  with  the  nature  thereof,  and  the  medical  treatment  adopted  *"^*"**«- 

(if  any)  : 
(6.)  Every  case  of  death  happening  on  board,  and  of  the  cause  thereof :     Deaths. 
(7.)  Every  birth  happening  on  board,  with  the  sex  of  the  infant  and  the  Births. 

names  of  the  parents  : 
(8.)  Every  marriage  taking  place  on  board,  with  the  names  and  ages  of  Mairiafes. 

the  parties : 
(9.)  The  name  of  every  seaman  or  apprentice  who  ceases  to  be  a  member  Quitttag  ship. 

of  the  crew,  otherwise  than  by  death,  with  the  place,  time,  manner 

and  cause  thereof : 
(10.)  The  amount  of  wages  due  to  any  seaman  who  enters  her  Majesty's  Wages  of  men 

service  during  the  voyage  :  entering  navy. 

(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies  during  the  Wages  of  de- 
voyage,  and  the  gross  amount  of  all  deductions  to  be  made  tibere-  ^•■•^  ■eamen. 

from : 
(12.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who  dies  during  Sale  of  deceased 

the  voyage,  including  a  statement  of  each  article  sold,  and  of  the  sum  ™*° "  efltect*- 

received  for  it : 
(13.)  Evenr  collision  with  any  other  ship,  and  the  circumstances  under  Collisions. 

which  the  same  occurrea. 

288.  The  entries  hereby  required  to  be  made  in  official  log  books  shall  SJJ*^®'^ ****** 
be  signed  as  follows  ;  (that  is  to  say,)  every  such  entry  shall  be  signed  by  '^'^ 
the  master  and  by  the  mate  or  some  other  of  the  crew,  and  every  entry  of 
illness,  injury,  or  deatli  shaJl  be  also  signed  by  the  surgeon  or  meaical  prac- 
titioner on  board  (if  any)  ;  and  every  entry  of  wages  due  to  or  of  the  sale 
of  the  effects  of  any  seaman  or  apprentice  who  dies  shall  be  signed  by  the 
master  and  by  the  mate  and  some  other  member  of  the  crew ;  and  every 
entry  of  wages  due  to  any  seaman  who  enters  her  Majesty *s  service  shall 
be  signed  by  the  master,  and  by  the  seaman  or  by  the  officer  authorized  to 
receive  the  seaman  into  such  service. 
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Penaltim  io  re- 
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284.  The  following  offences  in  respect  of  official  log  books  shall  be 
punishable  as  hereinafter  mentioned ;  (that  is  to  say,) 

(1.)  If  in  any  case  an  official  log  book  is  not  kept  in  the  manner  hereby 
required,  or  if  any  entry  hereby  directed  to  be  made  in  any  such  log 
book  is  not  made  at  the  time  and  in  the  manner  hereby  directed,  the 
master  shall  for  each  such  offence  incur  the  specific  penalty  herein 
mentioned  in  respect  thereof,  or  where  there  is  no  such  specific 
penalty,  a  penalty  not  exceeding  five  pounds : 

(2.)  Every  person  who  makes  or  procures  to  be  made  or  assists  in 
makine  any  entiy  in  any  official  log  book  in  respect  of  any  occur- 
rence nappening  previously  to  the  arrival  of  the  ship  at  her  final 
port  of  discharge  more  than  twenty-four  hours  after  such  arrival, 
shall  for  each  such  offence  incur  a  penalty  not  exceeding  thirty 
pounds: 

(3.)  Every  person  who  wilfully  destroys  or  mutilates  or  renders  illegible 
any  entry  in  any  official  log  book,  or  who  wilfully  makes  or  procures 
to  be  made  or  assists  in  making  any  false  or  fraudulent  entry  or 
omission  in  any  such  log  book,  shall  for  each  such  offence  be  deemed 
guilty  of  a  misdemeanor. 

S86.  AH  entries  made  in  any  official  log  book  as  hereinbefore  directed 
shaJl  be  received  in  evidence  in  any  proceeding  in  any  Court  of  justice, 
subject  to  all  just  exceptions. 


Official  lofB  to  be  286.  In  the  case  of  foreign-going  ships  the  master  shall,  within  fort^- 
dHiTercd  to  ship-  eight  hours  after  the  ship's  arrival  at  her  final  port  of  destination  in  the 
p  ffnuser.  United  Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first 

happens,  deliver  to  the  shipping  master  before  whom  the  crew  is  discharged 
the  official  log  book  of  the  voyage  ;  and  the  master  or  owner  of  every  home 
trade  ship,  not  exclusively  employed  in  trading  between  ports  on  the  coasts 
in  the  United  Kingdom,  shall  within  twenty-one  days  after  the  thirtieth 
day  of  June  and  the  thirty-first  day  of  December  in  every  year  transmit  or 
deliver  to  some  shipping  master  m  the  United  Kingdom  the  official  log 
book  for  the  preceding  half-year ;  and  every  master  or  owner  who  refuses 
or  neglects  to  deliver  his  official  log  book  as  hereby  required  shall  be  sub- 
ject to  the  same  consequences  and  liabilities  to  which  he  is  hereby  made 
subject  for  the  non-delivery  of  the  list  of  his  crew  hereinbefore  mentioned. 

Offloiai  lofff  to  be  287.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  or  change  of 
ortiMiiftr&****  employment  to  fall  within  the  definition  of  a  foreign-going  or  of  a  home 
fthip,  and^cMo  trade  ship,  the  master  or  owner  thereof  shall  if  such  ship  is  then  in  the 
of  lost.  United  Kingdom,  within  one  month,  and  if  she  is  elsewhere,  within  six 

months,  deliver  or  transmit  to  the  shipping  master  at  the  port  to  which  the 
ship  belonged  the  official  log  book  (if  any)  duly  made  out  to  the  time  at 
which  she  ceased  to  be  a  foreign-going  or  home  trade  ship,  and  in  default 
shall  for  each  offence  incur  a  penalty  not  exceeding  ten  pounds ;  and  if  any 
ship  is  lost  or  abandoned,  the  master  or  owner  thereof  snail,  if  practicable, 
and  as  soon  as  possible,  deliver  or  transmit  to  the  shipping  master  at  the 
port  to  which  the  ship  belonged  the  official  log  book  (if  any)  duly  made 
out  to  the  time  of  such  loss  or  abandonment,  and  in  deiault  shall  for  each 
offence  incur  a  penalty  not  exceeding  ten  pounds. 


Satt  Indie§  and 
ColonUs, 
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JEkut  Indies  and  Colonies. 

288.  If  the  governor  general  of  India  in  council,  or  the  respective 
legislative  authorities  in  any  British  possession  abroad,  by  any  acts,  ordi- 
nances or  other  appropriate  legal  means,  apply  or  adapt  any  of  the  pro- 
visions in  the  third  part  of  this  act  contained  to  any  British  ships  registered 
at,  trading  with,  or  being  at  any  place  within  their  respective  jurisdictionB, 
and  to  the  owners,  masters,  mates  and  crews  thereof  such  provisions,  when 
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80  applied  and  adapted  as  aforesaid,  and  as  long  as  they  remain  in  force, 
shall  in  respect  of  the  ships  and  persons  to  which  the  same  are  applied  be 
enforced,  and  penalties  and  punishments  for  the  breach  thereof  shall  be 
recovered  and  inflicted,  throughout  her  Majesty's  dominions,  in  the  same 
manner  as  if  such  provisions  had  been  hereby  so  adopted  and  applied,  and 
such  penalties  and  punishments  had  been  hereby  expressly  imposed. 

289.  Every  act,  ordinance,  or  other  form  of  law  to  be  passed  or  pro-  East  Indian  and 
mulgated  by  the  governor  general  of  India  in  council,  or  by  any  other  v?*^y '  ^  K 
legislative  authority,  in  pursuance  of  this  act,  shall  respectively  be  subject  aiiowaoM,  uid 
to  the  same  right  of  disallowance  or  repeal,  and  require  the  same  sanction  require  sanction 
or  other  acts  and  formalities,  and  be  subject  to  the  same  conditions  in  all  ■*"»**>«'*•■«•• 
respects,  as  exist  and  are  required  in  order  to  the  validity  of  any  other  act, 

ordinance  or  other  form  of  law  passed  by  such  governor  general  in  council 
or  other  legislative  authority  respectively. 

290.  If  i^  any  matter  relating  to  any  ship  or  to  any  person  belonging  Conflict  of  laws, 
to  any  ship  there  appears  to  be  a  conflict  of  laws,  then,  if  there  is  in  the 

third  part  of  this  act  any  provision  on  the  subject  which  is  hereby  expressly 
made  to  extend  to  such  ship,  the  case  shall  be  governed  by  such  provision, 
and  if  there  is  no  such  provision  the  case  shaU  be  governed  by  tiie  law  of 
the  place  in  which  such  ship  is  registered. 


PART  IV. 

SAFETY  AND  PRETENTION  OF  ACCIDENTS. 

Application, 

291.  The  fourth  part  of  this  act  shall  apply  to  all  British  ships  ;  and  all 
foreign  steam  ships  carrying  passengers  between  places  in  the  United 
Kingdom  shall  be  subject  to  all  the  provisions  contained  in  the  fourth  part 
of  this  act,  and  likewise  to  the  same  provisions  with  respect  to  the  certifi- 
cates of  the  masters  and  mates  thereof^  to  which  British  steam  eJiips  are 
subject 

Boats  for  Sea-going  Ships, 

292.  The  following  rules  shall  be  observed  with  respect  to  boats  and 
life  buoys ;  (that  is  to  say,) 

(1.)  No  decked  ship  (except  ships  used  solely  as  steam  tugs  and  ships 

engaged  in  the  whale  fishery)  shall  proceed  to  sea  fi'om  any  place 

in  the  United  Kingdom,  unless  she  is  provided,  according  to  her 

tonnage,  with  boats  duly  supplied  with  all  requisites  for  use,  and 

not  being  fewer  in  number  nor  less  in  their  cubic  contents  than  the 

boats  the  number  and  cubic  contents  of  which  are  specified  in  the 

table  marked  S.  in  the  schedule  hereto  for  the  class  to  which  such 

ship  belongs : 

(2.)  No  ship  carrying  more  than  ten  passengers  shall  proceed  to  sea 

firom  any  place  in  the  United  Kingdom,  unless,  in  addition  to  the 

boats  hereinbefore  required,  she  is  also  provided  with  a  life  boat 

furnished  with  all  requisites  for  use,  or  unless  one  of  her  boats 

hereinbefore  required  is  rendered  buoyant  after  the  manner  of  a  Life 

boat: 

(3.)  No  such  ship  as  last  aforesaid  shall  proceed  to  sea  unless  she  is  also 

provided  with  two  life  buoys : 

And  such  boats  and  life  buoys  shall  be  kept  so  as  to  be  at  all  times  fit  and 

ready  for  use  :  provided,  that  the  enactments  with  respect  to  boats  and  life 

buoys  herein  contained  shall  not  apply  in  any  case  in  which  a  certificate 

has  been  duly  obtained  under  the  tenth  section  of  the  "  Passencrers  Act, 

"1852." 
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898.  In  Any  of  the  following  cues,  (that  is  to  say,) 
(1.)  If  any  ship  hereinbefore  required  to  be  provided  with  boats  or  life 
buoys  proceeds  to  sea  without  being  so  provided  therewith,  or  if 
any  of  such  boats  or  life  buoys  are  lost  or  rendered  unfit  for  service 
in  the  course  of  the  voyage  through  the  wilful  fault  or  negligence 
of  the  owner  or  master ;  or, 
(2.)  If,  in  case  of  any  of  such  boats  or  life  buoys  being  accidentally  lost 
or  injured  in  the  course  of  the  voyage,  the  master  wilfully  neglects 
to  replace  or  repair  the  same  on  the  first  opportunity ;  or, 
(3.)  If  such  boats  and  life  buoys  are  not  kept  so  as  to  be  at  all  timea  fit 
and  ready  for  use  : 
Then  if  the  owner  appears  to  be  in  fault  he  shall  incur  a  penalty  not 
exceeding  one  hundrea  pounds,  and  if  the  master  appears  to  be  in'  £uilt 
he  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

294.  No  officer  of  customs  shall  grant  a  clearance  or  transire  for  any 
ship  hereinbefore  required  to  be  provided  with  boats  or  with  life  buoy's 
unless  the  same  is  duly  so  provided ;  and  if  any  such  ship  attempts  to  go 
to  sea  without  such  clearance  or  transire  any  such  officer  may  detain  her 
until  she  is  so  provided. 

Lights  and  Fog  Signals^  and  Meeting  and  Passing. 

296.  The  following  rules  shall  he  observed  with  regard  to  lights  and  fog 
signals;  (that  is  to  say,) 

(1.)  The  Admiralty  shall  from  time  to  time  make  regulations  requuing 
the  exhibition  of  such  lights,  by  such  classes  of  ships,  whether  steam 
or  sailing  ships,  within  such  places  and  under  such  circumstances  as 
they  think  Jit,  and  may  from  time  to  tim^  revoke,  alter  or  vary  the 
same: 

(2.)  The  Admiralty  may,  if  they  think  fit,  make  regulations  requiring  ike 
use  of  such  fog  signals,  by  such  classes  of  ships,  whether  steam  or  sail- 
ing ships,  within  such  places  and  under  such  circumstances  as  they 
think  fit,  and  may  from  time  to  tvnM  revoke,  alter  or  vary  the  same  : 

(3.)  All  regulations  made  in  pursuance  of  this  section  shall  be  published  m 
the  London  Gazette,  and  shall  come  into  operation  on  a  day  to  be 
named  in  the  Gazette  in  which  they  are  published,  and  the  Admiralty 
shall  cause  all  such  regulations  to  be  printed,  and  shaU  furnish  a  copy 
thereof  to  the  oumer  or  master  of  a  ship  who  applies  for  the  same,  cmd 
production  of  the  Gazette  containing  such  regulations  shall  be  sufficient 
evidence  of  the  due  making  and  purport  thereof: 

(4.)  All  owners  and  masters  shall  be  bound  to  take  notice  of  the  same,  and 
shall,  so  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  use 
such  fog  signals,  at  such  times,  within  such  places,  in  such  manner  and 
under  such  circumstances  as  are  enjoined  by  such  regulations,  and  shcUl 
not  exhibit  any  otKer  lights  or  use  any  other  fog  signals  ;  and  in  case  of 
default  the  master,  or  the  owner  of  the  ship,  if  it  appears  that  he  was 
in  fault,  shall  for  each  occasion  upon  which  such  regulations  are 
infringed  incur  a  penalty  not  exceeding  twenty  pounds  (a). 

296.  Whenever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding  w 
one  direction,  meets  another  ship,  whether  a  steam  or  sailing  ship,  proceed- 
ing in  another  direction,  so  that  if  both  ships  were  to  continue  their  respec- 
tive courses  they  would  pass  so  near  as  to  involve  any  risk  of  a  collision,  the 
helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the  port  side  of  each 
other;  and  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all  sailing 
ships  whether  on  the  port  or  starboard  tack,  and  whether  close-hauled  or  not, 

(a)  This  section  is  repealed.  See  the  M.  S.  Act  Amendment  Act,  1862,  s.  2,  and 
Sched.,  Table  (A). 
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unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure  from 
the  rule  necessary  in  order  to  avoid  immediate  danger,  and  subject  also  to  the 
proviso  that  due  regard  shall  he  had  to  the  dangers  of  navigation,  and,  as 
regards  sailing  ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such 
ships  under  command  (a). 

297.  Every  steam  ship,  when  navigating  any  narrow  channel,  shall,  when-  RuI«  far  tteamen 
ever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fair-way  or  mid-channel  Jj^JJ*""^  ****°' 
which  lies  on  the  starboard  side  ^  such  steam  ship  (a). 

298.  If  ^^  ony  case  of  collision  it  appears  to  the  Court  before  which  the  If  coliuton 
case  is  tried  that  such  collision  was  occasioned  by  the  non-observance  of  any  55J2J2  ofSe 
ride  for  the  exhibition  of  lights  or  the  use  of  fog  signals  issued  in  pursuance  above  rules, 
of  the  powers  hereinbefore  contained,  or  of  the  foregoing  rule  as  to  the  passing  ®^tY  J?l*®  ^* 
of  steam  and  sailing  ships,  or  of  the  foregoing  rule  as  to  a  steam  ship  keeping  eoTer. 

to  thai  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  the  owner  of 
the  ship  by  which  such  rule  has  been  infringed  shall  not  be  entitled  to  recover 
any  recompence  whatever  for  any  damage  sustained  by  such  ship  in  such  col- 
lision, unless  it  is  shoum  to  the  satisfaction  of  the  Court  that  the  circumstances 
of  the  case  made  a  departure  from  the  rule  necessary  (a). 

299.  I^  c^^  f'^  damage  to  person  or  property  arises  fron  the  non-observ-  Breaches  of  such 
once  by  any  ship  of  any  of  the  said  rules,  such  damage  shall  be  deemed  to  ™iiSi*deSuit 
have  been  occasioned  by  the  wilful  default  of  the  person  in  charge  of  the  deck 

of  such  ship  at  the  time,  unless  it  is  shoum  to  the  satisfacOan  of  the  Court  that 
the  circumstances  of  the  case  made  a  departure  from  the  rule  necessary  {a). 

Build  and  Equip- 
munt  of  6ieam 

Build  and  Equipment  of  Steam  Ships,  SMpg, 

300.  The  following  rules  shall  be  observed  unth  respect  to  the  build  of  iron  iron  steamen  to 
rieam  s}^  ;  (that  U  to  »ay,)  ^1^^^ 

(1.)  Every  steam  ship  built  of  iron,  of  one  hundred  tons  or  upioards,  the  partiaons. 
building  of  which  commenced  after  the  twenty-eighth  day  of  August, 
one  thousand  eight  hundred  and  forty-six,  arid  every  steam  ship  buiU 
of  iron  of  less  burden  than  one  hundred  tons,  the  building  of  which 
commenced  after  the  seventh  day  of  August,  one  thousand  eight  hun- 
dred and  fifty-one  (except  ships  used  solely  as  steam  tugs),  shall  be 
divided  by  substantial  transverse  water-tight  partitions,  so  that  the  fore 
part  of  the  ship  shall  be  separated  from  the  engine  room  by  one  of  such 
partitions,  and  so  that  the  after  part  of  such  ship  shall  be  separated 
from  the  engine  room  by  another  of  such  partitions : 
(2.)  Every  steam  ship  built  of  iron,  the  building  of  which  commences  after 
the  passing  of  this  act,  shall  be  divided  by  such  partitions  as  aforesaid 
into  not  less  than  three  equal  parts^  or  as  nearly  so  as  circumstances 
permit: 
(3.)  In  such  last-mentioned  ships  each  such  partition  as  aforesaid  shall  be 
of  equal  strength  with  the  side  plates  of  the  ship  with  which  it  is  in 
contact: 
(4.)  Every  screw  steam  ship  built  of  iron,  the  building  of  which  commences 
after  the  passing  of  this  act,  shall,  in  addition  to  the  above  partitions, 
be  fitted  with  a  small  water-tight  compartment  inclosing  the  after- 
extremity  of  the  shaft : 
And  no  officer  of  customs  or  other  person  shall  grant  a  clearance  or  transire  Officers  of  eui- 
for  any  iron  steam  ship  required  to  be  divided  or  fitted  as  aforesaid,  unless  J^J."®!  *®  *^*"* 
the  same  is  so  divided  and  fitted;  and  if  any  such  ship  attempts  to  ply  or  go  cept  so^diTided. 
to  sea  without  such  clearance  or  transire,  any  such  officer  may  detain  her  until 
she  is  so  divided  and  fitted;  and  if  any  steam  ship  hereinbefore  required  to  be 

(a)  Thif  lection  is  repealed.  See  the  M.  S.  Act  Amendment  Act,  1862,  b.  2,  and 
Sched,  Table(A). 
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90  divided  or  fiUed  plies  or  goes  to  sea  without  being  so  divided  or  fitted^  the 
owner  shall  incur  a  penalty  not  exceeding  one  hundred  pounds  (a). 

301.  Steam  ships  shall  be  provided  as  follows ;  (that  is  to  say,) 

(1.)  EveiT  steam  ship  of  which  a  suryey  is  hereby  required  ahall  be  pro- 
vided with  a  safety  valve  upon  each  boiler,  so  constructed  as  to  be 
out  of  the  control  of  the  engineer  when  the  steam  is  up,  and,  if  such 
valve  is  in  addition  to  the  ordinary  valve,  it  shall  be  so  constructed 
as  to  have  an  area  not  less  and  a  pressure  not  greater  than  the  area 
of  and  pressure  on  that  valve  : 
(2.)  Every  sea- going  steam  ship  employed  to  carry  passengers  shall 
have  her  compasses  properly  adjusted  from  time  to  time  ;  such  ad- 
justment, in  the  case  of  ships  surveyed  as  hereinafter  mentioned,  to 
De  made  to  the  satisfaction  of  the  shipwright  surveyor,  and  accord- 
ing to  such  regulations  as  may  be  issued  by  the  Board  of  Trade : 
(3.)  Every  sea- going  steam  ship  (unless  used  solely  as  a  steam  tug)  shall 
be  provided  widi  a  hose  adapted  for  the  purpose  of  extinguishing 
fire  in  any  part  of  the  ship,  and  capable  of  oeing  connected  with  the 
engines  of  the  ship  : 
(4.)  Every  sea-goinff  steam  ship  employed  to  cany  passengers  shall  be 
provided  with  the  following  means  of  making  signals  of  distress  ; 
(that  is  to  say,)  twelve  blue  lights  or  twelve  port  fires,  and  one 
cannon  with  ammunition  for  at  least  twelve  charges,  or,  in  the  dis- 
cretion of  the  master  or  owner  of  such  ship,  with  such  other  means 
of  making  signals  (if  any)  as  may  have  previously  been  approved  by 
the  Board  of  Trade : 
(5.)  Every  home  trade  steam  ship  employed  to  carry  passengers  by  sea 
shall  be  provided  with  such  shelter  for  the  protection  of  deck  pas- 
sengers (if  any)  as  the  Board  of  Trade,  having  regud  to  the  nature 
of  the  passage,  the  number  of  deck  passengers  to  be  carried,  the 
season  of  the  year,  the  safety  of  the  ship  and  the  circumstances  of 
the  case  may  require  : 
And  if  any  steam  snip  as  aforesaid  plies  or  goes  to  sea  from  any  port  in  the 
United  Kingdom  without  being  so  provided  as  hereinbefore  required,  then 
for  each  default  in  any  of  the  above  requisites  the  owner  shall  (if  he  ap- 
pears to  be  in  fault)  incur  a  penalty  not  exceeding  one  hundred  poun<&, 
and  the  master  shall  (if  he  appears  to  be  in  fault)  incur  a  penalty  not 
exceeding  fifty  pounds. 

302.  If  any  person  places  an  undue  weight  on  the  safety  valve  of  any 
steam  ship,  or,  in  the  case  of  steam  ships  surveyed  as  hereinafter  men- 
tioned, increases  such  weight  beyond  the  limits  fixed  by  such  engineer 
surveyor  as  hereinafter  mentioned,  he  shall,  in  addition  to  any  other  liabili- 
ties he  may  incur  by  so  doing,  incur  a  penalty  not  exceeding  one  hundred 
pounds. 


§CHQtT  SlCMMFtt 
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Survey  of  Passenger  Steamers, 

303.  For  the  purpose  of  the  enactments  herein  contained  with  respect  to 
surveys  and  certificates  of  passenger  steam  ships,  the  word  **  passengers " 
shall  De  held  to  include  any  persons  carried  in  a  steam  ship,  other  than  the 
master  and  crew  and  the  owner,  his  family  and  servants  ;  and  the  expres- 
sion "  passenger  steamer  "  shall  be  held  to  include  every  British  steam  ship 
carrying  passengers  to,  from  or  between  any  place  or  places  in  the  United 
Kingdom,  excepting  steam  ferry  boats  working  in  chains,  commonly  called 
steam  bridges. 


(a)  ThissectioD  is  repealed.  See  the  M.  S.  Act  Amendment  Act,  1862,  s.  2,  and 
Sched.,  Table  (A). 
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304.  Eveiy  passenger  steamer  shall  be  surveyed  twice  at  the  least  in  PMsenger 
each  year  in  manner  hereinafter  mentioned.  iS^yed  *°  ^ 

• 

306.  The  Board  of  Trade  may  from  time  to  time  appoint  such  number  Board  of  Trade 
of  fit  and  proper  persons  to  be  shipwright  surveyors  and  engineer  surveyors  *®  appoint  sur- 
for  tiie  purposes  of  this  act  at  sucn  ports  or  places  as  it  thinks  proper,  and  theb  nmunen- 
may  also  appoint  a  surveyor  general  for  the  United  Kingdom,  and  may  tion. 
firom  time  to  time  remove  such  surveyors  or  any  of  them,  and  may  from 
time  to  time  fix  and  alter  the  rates  of  remuneration  to  be  received  by  such 
surveyors. 

306.  It  shall  be  lawful  for  the  said  surveyors  in  the  execution  of  their  Sunreyon  to  have 
duties  to  go  on  board  any  steam  ship  at  all  reasonable  times,  and  to  inspect  Po^«'  ^  liwpect. 
the  same  or  any  part  thereof,  or  any  of  the  machinery,  boats,  equipments 

or  articles  on  board  thereof  or  any  certificates  of  the  master  or  mate  to 
which  the  provisions  of  this  act  or  any  of  the  regulations  to  be  made  by 
virtue  thereof  apply,  not  unnecessarily  detaining  or  delaying  the  ship  fi'om 
proceeding  on  any  voyage,  and,  if  in  consequence  of  any  accident  to  any 
such  ship  or  for  any  other  reason  they  consider  it  necessary  so  to  do,  to 
require  the  ship  to  be  taken  into  dock  tor  the  purpose  of  surveying  the  hull 
thereof;  and  any  person  who  hinders  any  such  surveyor  firom  going  on 
board  any  such  steam  ship,  or  otherwise  impedes  him  in  the  execution  of 
his  duty  under  this  act,  shall  incur  a  penalty  not  exceeding  five  pounds. 

307.  The  said  surveyors  shall  execute  their  duties  under  the  direction  of  f^^  ?itc"*od 
the  Board  of  Trade,  and  such  Board  shall  make  regulations  as  to  the  man-  of  m&ng^s^r-  * 
mer  in  which  the  surveys  hereinafter  mentioned  shall  be  made,  and  as  to  v^*- 

the  notice  to  be  given  to  the  surveyors  when  surveys  are  required,  and  as 
to  the  amount  and  payment  of  any  travelling  or  other  expenses  incurred  by 
such  surveyors  in  the  execution  of  their  duties,  and  may  thereby  determine 
the  persons  by  whom  and  the  conditions  under  which  such  payment  shall 
be  made. 

808.  Every  surveyor  who  demands  or  receives  directly  or  indirectly  Penalty  on  sot- 
fi-om  the  owner  or  master  of  any  ship  surveyed  by  him  under  the  provisions  J^wT^SJIf  Jjy^ 
of  this  act  any  fee  or  remuneration  whatsoever  for  or  in  respect  of  such 
survey,  otherwise  than  as  the  officer  and  by  the  direction  of  the  Board  of 
Trade,  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

309.  The  owner  of  every  passenger  steamer  shall  cause  the  same  to  be  Ownen  to  have 
surveyed  at  the  times  hereinafter  directed  by  one  of  the  said  shipwright  JSjISri^tMid^ 
surveyors  and  by  one  of  the  said  engineer  surveyors  so  appointed  as  afore-  engineer  lur- 
said ;  such  shipwright  surveyor  being,  in  the  case  of  iron  steamers,  a  person  ▼eyora,  and  sur- 
who  is  in  the  judgment  of  the  Board  of  Trade  properly  qualified  to  survey  JSlwratfoL!* 
such  ships  ;  and  such  surveyors  shall  thereupon,  if  satisfied  that  they  can 
with  propriety  do  so,  give  to  such  owner  declarations  as  follows  : 

The  declaration  of  the  shipwright  surveyor  shall  contain  statements  of 
the  following  particulars ;  (that  is  to  say,) 

(1.)  That  the  hull  of  the  ship  is  sufficient  for  the  service  intended  and  in 

good  condition : 
(2.)  That  the  partitions,  boats,  life  buoys,  lights,  signals,  compasses  and 
shelter  for  deck  passengers,  and  the  certificates  of  the  master  and 
mate  or  mates,  are  such  and  in  such  condition  as  required  by  this 
act : 
(3.)  The  time  (if  less  than  six  months)  for  which  the  said  hull  and  equip- 
ments will  be  sufficient : 
(4.)  The  limits  ^if  any)  beyond  which,  as  regards  the  hull  and  equipments, 

the  ship  is  in  the  surveyor's  judgment  not  fit  to  ply  : 
(5.)  The  number  of  passengers  which  the  ship  is  in  the  judgment  of  the 
surveyor  fit  to  carry,  distinguishing,  if  necessary,  between  the  respec- 
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tive  numbers  to  be  cftrried  on  the  deck  and  in  the  cabins,  and  in 
different  parts  of  the  deck  and  cabins  ;  such  numbers  to  be  subject 
to  such  conditions  and  variations^  according  to  the  time  of  year,  the 
nature  of  the  royage,  the  cargo  carried,  or  other  circumstances,  as 
the  case  requires : 
And  the  declaration  of  the  engineer  surveyor  shall  contain  statements  of 
the  following  particulars  ;  (that  is  to  say,) 

(1.)  That  the  machinery  of  the  ship  is  sufficient  for  the  service  intended, 
and  in  good  condition  : 

(2.)  The  time  (if  less  than  six  months)  for  which  such  machinery  will  be 
sufficient : 

(3.)  That  the  safety  valves  and  fire  hose  are  such  and  in  such  condition 
as  are  required  by  this  act : 

(4.)  The  limits  of  the  weight  to  be  placed  on  the  safety  valves  : 

(5.)  The  limits  (if  any)  beyond  which,  as  regards  the  machinery,  the  ship 
is  in  the  surveyor's  iudgment  not  fit  to  ply  : 
And  such  declarations  shall  be  in  such  form  as  the  Board  of  Trade  directs. 

310.  The  said  owner  shall  transmit  such  declarations  to  the  Board  of 
Trade  within  fourteen  days  after  the  dates  of  the  receipt  thereof  respec- 
tively ;  and  in  default  shall  forfeit  a  sum  not  exceeding  ten  shillings  for 
eveiy  day  that  the  sending  of  such  declarations  is  delayed  ;  and  such  sum 
shall  be  paid  upon  the  deliveiy  of  the  certificate  hereinafter  mentioned  in 
addition  to  the  fee  payable  for  the  same,  and  shall  be  applied  in  the  same 
manner  as  such  fees. 

311.  In  all  cases  where  it  is  possible  the  said  half-yearly  surveys  shall 
be  made  in  the  months  of  April  and  of  October,  and  tne  declarations  shall 
be  transmitted  on  or  before  the  thirtieth  day  of  April  and  the  thirty-first 
day  of  October  respectively ;  but  if  the  owner  of  any  passenger  steamer  is 
unable  to  have  the  same  surveyed  in  the  month  of  Apnl  or  October,  (as  the 
case  may  be,)  either  by  reason  of  such  ship  being  absent  fi'om  the  United 
Kingdom  during  the  whole  of  those  periods  respectively,  or  by  reason  of 
such  ship  or  the  machineiy  thereof  bemg  under  construction  or  repair,  or  of 
such  ship  being  laid  up  in  dock,  or  for  any  other  reason  satisfactory  to  the 
Board  of  Trade,  then  he  shall  have  the  same  surveyed  as  aforesaid  as  soon 
thereafter  as  possible,  and  shall  transmit  such  declarations  to  the  Board  of 
Trade  within  fourteen  days  after  the  receipt  thereof,  together  with  a  state- 
ment of  the  reasons  which  have  preventea  the  survey  of  such  ship  at  the 
time  hereinbefore  prescribed,  and  shall,  in  case  of  delay  in  transmitting  the 
declarations,  be  liable  to  a  forfeiture  similar  to  that  mentioned  in  the  last 
preceding  section. 

312.  Upon  the  receipt  of  such  declarations  the  Board  of  Trade  shall,  if 
satisfied  that  the  provisions  of  the  fourth  part  of  this  act  have  been  com- 
plied with,  cause  a  certificate  in  duplicate  to  be  prepared  and  issued  to  the 
effect  that  the  provisions  of  the  law  with  respect  to  the  survey  of  the  ship 
and  the  transmission  of  declarations  in  respect  thereof  have  been  complied 
with ;  and  such  certificate  shall  state  the  limits  (if  any)  beyond  which, 
according  to  the  declaration  of  the  surveyors,  such  ship  is  not  fit  to  piv, 
and  shall  also  contain  a  statement  of  the  number  of  passengers  whicli, 
according  to  the  declaration  of  the  shipwright  surveyor,  such  ship  is  fit  to 
carry,  distinguishing  (if  necessary)  between  the  respective  numbers  to  be 
earned  on  the  deck  and  in  the  cabins  and  in  different  parts  of  the  deck  and 
cabins,  such  number  to  be  subject  to  such  conditions  and  variations  accord- 
ing to  the  time  of  year,  the  nature  of  the  voyage,  the  cargo  carried,  and  other 
circumstances,  as  the  case  requires. 

313.  The  Board  of  Trade  sliall  transmit  such  duplicate  certificate  to  the 
shipping  master  or  to  some  other  public  officer  at  such  port  as  the  owner 
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may  mention  for  the  purpose  or  at  the  port  where  the  owner  or  his  agent 
resides  or  where  the  ship  was  surveyed  and  is  for  the  time  being  lying,  and 
shall  cause  notice  of  such  transmission  to  be  ^ven  by  post  or  otherwise  to 
the  master  or  owner  or  his  agent ;  and  the  said  shipping  master  or  officer 
shall  deliver  such  duplicate  certificate  to  the  said  owner,  master  or  agent 
on  his  applying  and  paying  the  fees  and  other  sums  (if  any)  herein  men- 
tioned as  payable  in  that  behalf;  and  in  proving  the  due  issue  and  trans- 
mission to  the  owner,  agent  or  master  of  such  certificate,  it  shall  be  sufficient 
to  show  that  the  same  nas  been  duly  received  by  such  shipping  master  or 
public  officer  as  aforesaid,  and  that  due  notice  of  the  transmission  thereof 
to  such  shipping  master  or  officer  has  been  given  to  such  owner,  master  or 
agent. 

314.  The  owner  of  every  passenger  steamer  requiring  a  certificate  under  Fees  to  be  paid 
the  fourth  part  of  this  act  shall  pay  for  every  certificate  granted  by  the  '"  oertiflcatet. 
Board  of  Trade  such  fees  as  such  Board  directs,  not  exceeding  the  fees 
mentioned  in  the  Table  marked  T.  in  the  schedule  hereto. 

316.  No  certificate  shall  be  held  to  be  in  force  for  the  purposes  of  the  How  long  certtfl- 
fourth  part  of  this  act  beyond  the  date  fixed  by  the  Board  of  Trade  for  the  f**^^~"'^"* 
expiration  thereof;  and  no  certificate  shall  be  in  force  after  notice  is  given 
by  the  Board  of  Trade  to  the  owner,  agent  or  master  of  the  ship  to  which 
tne  same  relates,  that  such  Board  has  cancelled  or  revoked  the  same :  Pro- 
vided, that  if  any  passenger  steamer  is  absent  from  the  United  Kingdom  at 
the  time  when  her  certificate  expires,  no  penalty  shall  be  incurred  for  the 
want  of  a  certificate  until  she  first  begins  to  ply  with  passengers  after  her 
next  subsequent  return  to  the  United  Kingdom  ;  and  the  Board  of  Trade 
may  require  any  certificate  which  has  expired,  or  has  been  revoked  or  can- 
celled, to  be  delivered  up  as  it  directs ;  and  any  owner  or  master  who, 
without  reasonable  cause,  neglects  or  refuses  to  comply  with  such  require- 
ment, shall  incur  a  penalty  not  exceeding  ten  pounds. 

316.  The  Board  of  Trade  may  revoke  and  cancel  such  certificates  in  any  Board  of  Trade 
case  in  which  it  has  reason  to  believe, —  SScaSTwidre- 

(1.)  That  the  declarations  of  the  sufficiency  and  good  condition  of  the  qaii«  fresh  de- 
hull,  equipments  and  machinery  of  any  passenger  steamer,  or  either  oi«rationt. 
of  them,  have  been  fraudulently  or  erroneously  made  ;  or, 
(2.)  That  such  certificate  has  otherwise  been  issued  upon  false  or  erro- 
neous information ;  or, 
(3.)  That  since  the  making  of  such  declarations  the  hull,  equipments  or 
machinery  of  such  ship  have  sustained  any  injury,  or  are  otherwise 
insufficient : 
And  in  every  such  case  the  Board  of  Trade  may,  if  it  thinks  fit,  require  the 
owner  to  have  the  huU,  equipments  or  machinery  of  such  ship  again  sur- 
veyed, and  to  transmit  a  fiirther  declaration  or  declarations  of  the  sufficiency 
and  good  condition  thereof,  before  re-issuing  any  certificate  or  granting  a 
firesh  one  in  lieu  thereof. 

817.  The  owner  or  master  of  eveiy  passenger  steamer  shall  forthwith  on  Copy  of  certu- 
the  transmission  of  any  certificate  as  aforesaid  to  him  or  his  agent  cause  JJ^onspTcuoiM* 
one  of  the  duplicates  thereof  so  transmitted  to  be  put  up  in  some  con-  put  of  ship, 
spicuous  part  of  the  ship,  so  as  to  be  visible  to  all  persons  on  board  the 
same,  and  shall  cause  it  to  be  continued  so  put  up  so  lone  as  such  certifi- 
cate remains  in  force  and  such  ship  is  in  use  ;  and  in  default  such  owner  or 
master  shall  for  every  offence  incur  a  penalty  not  exceeding  ten  pounds. 

318.  It  shall  not  be  lawfiil  for  any  passenger  steamer  to  proceed  to  sea  giiip  not  to  pro- 
or  upon  any  voyage  or  excursion  with  any  passengers  on  board,  unless  the  cMdonhervoy- 
owner  thereof  has  transmitted  to  the  Board  of  Trade  the  declarations  here-  XTtl?****  *"" 
inbefore  required,  nor  unless  the  owner  or  master  thereof  has  received  from 
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such  Board  such  a  certificate  as  hereinbefore  provided  for,  sach  certificate 
being  a  certificate  applicable  to  the  voyage  or  excursion  on  which  sudi 
ship  is  about  to  proceed  ;  and  no  officer  of  customs  shall  grant  any  clear- 
ance or  transire  for  any  passenger  steamer  unless  upon  the  production  of 
such  certificate  as  aforesaid  (being  a  certificate  then  in  force  and  applicable 
as  aforesaid) ;  and  if  any  passenger  steamer  attempts  to  plv  or  ^p  to  sea 
without  such  production,  any  such  officer  may  detain  her  until  such  certifi- 
cate is  produced  ;  and  if  any  passenger  steamer  plies  or  goes  to  sea  with 
any  passengers  on  board,  without  having  one  of  the  duplicates  of  such  cer- 
tificate as  aforesaid  (being  a  certificate  then  in  force,  and  applicable  as 
aforesaid)  so  put  up  as  aforesaid  in  some  conspicuous  part  of  the  ship,  the 
owner  thereof  shall  for  such  offence  incur  a  penalty  not  exceeding  one 
hundred  pounds,  and  the  master  of  such  ship  shall  also  incur  a  further 
penalty  not  exceeding  twenty  pounds. 

819.  If  the  owner  or  master  or  other  person  in  charge  of  any  passenger 
steamer  receives  on  board  thereof  or  on  or  in  any  part  thereof  or  if  such 
ship  has  on  board  thereof  or  on  or  in  any  part  thereof^  any  number  of  pas- 
sengers which,  having  regard  to  the  time,  occasion  and  circumstances  of 
the  case,  is  greater  than  the  number  of  passengers  allowed  by  the  certifi- 
cate, the  owner  or  master  shall  incur  a  penalty  not  exceeding  twenty 
pounds,  and  also  an  additional  penalty  not  exceeding  five  shillings  for  every 
passenger  over  and  above  the  number  allowed  by  the  certificate,  or,  if  the 
fare  of  any  of  the  passengers  on  board  exceeds  five  shillings,  not  exceeding 
double  the  amount  of  the  fares  of  all  the  passengers  who  are  over  and  above 
the  number  so  allowed  as  aforesaid,  such  fares  to  be  estimated  at  tiie 
highest  rate  of  fare  payable  by  any  passenger  on  board. 

820.  Every  person  who  knowingly  and  wilfully  makes  or  assists  in 
making  or  procures  to  be  made  a  false  or  fraudulent  declaration  or  certifi- 
cate with  respect  to  any  passenger  steamer  requiring  a  certificate  under 
the  fourth  part  of  this  act,  or  who  for^s,  assists  in  forging,  or  procures  to 
be  forged,  fi'audulently  alters,  assists  m  fraudulently  altering,  or  procures 
to  be  fraudulently  altered,  any  declaration  or  certificate  reauired  by  the 
fourth  paii;  of  this  act,  or  any  words  or  figures  in  any  such  declaration  or 
certificate,  or  any  signature  thereto,  shaU  be  deemed  guilty  of  a  misde- 
meanor. 

321.  The  said  surveyors  shall  from  time  to  time  make  such  returns  to  the 
Board  of  Trade  as  it  requires  with  respect  to  the  build,  dimensions,  draught, 
burden,  rate  of  sailing,  room  for  fuel,  and  the  nature  and  particulars  of 
machinery  and  equipments  of  the  ships  surveyed  by  them ;  and  every 
owner,  master  and  engineer  of  any  such  ship  shall,  on  demand,  give  to  sucn 
surveyors  all  such  information  and  assistance  within  his  power  as  they 
require  for  the  purpose  of  such  returns  ;  and  every  such  owner,  master  or 
engineer  who,  on  being  applied  to  for  that  purpose,  wilfully  refuses  or  neg- 
lects to  give  such  information  or  assistance,  shall  be  liable  to  a  penalty  not 
exceeding  five  pounds. 

Miscondu4:t  by  Passengers  in  Steamers, 

822.  Thefollomng  offenders^  (that  is  to  say,) 

(1.)  Any  person  who,  after  having  been  refused  admission  into  any  steamer 
by  the  owner  or  person  in  charge  thereof  or  by  any  person  in  the  employ 
of  the  owner  thereof  on  o/ccount  of  such  steamer  being  full,  and  after 
having  had  the  full  amount  of  his  fare  {if  he  has  paid  the  same) 
returned  or  tendered  to  him,  nevertheless  persists  in  attempting  to  mter 
tl^e  same  ;  and 

(2.)  Any  person,  having  got  on  board  any  steamer,  who,  upon  being  re- 
quested on  the  like  account  by  the  owner  or  person  in  charge  thereof  or 
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hy  any  person  in  the  employ  of  the  owner  to  leave  8uch  steamer  before 
the  game  has  quitted  the  place  at  which  such  person  got  on  board^  and ' 
upon  having  the  full  amount  of  his  fare  (if  he  has  paid  the  same) 
returned  or  tendered  to  him^  refuses  to  comply  with  such  request : 

ShaUfor  each  such  offence  incur  a  penalty  not  exceeding  forty  shillings^  to  he 

paid  to  the  said  owner  {a). 

323.  The  following  offenders^  (that  is  to  say^")  Penalty  for  aTold* 
(1.)  Any  person  who  travels  or  attempts  to  travel  in  any  passenger  steamer  ^^»y™«nt  "f 

which  has  been  duly  surveyed  in  conformity  with  the  provisions  of  this 
act^  without  having  previously  paid  his  fore^  and  with  intent  to  avoid 
payment  thereof;  and 
(2.)  Any  person  who,  having  paid  his  fare  for  a  certain  distance,  knowingly 
and  wilfully  proceeds  in  any  such  steamer  beyond  such  distance,  without 
previously  paying  the  additional  fare  for  the  additional  distance,  and 
with  intent  to  avoid  payment  thereof;  and 
(3.)  Any  person  who  knowingly  and  wilfuMy  refuses  or  neglects,  on  arriv- 
ing at  the  point  to  which  he  has  paid  his  fare,  to  quit  any  such  steamer : 
ShaU  for  every  such  offence  incur  a  penalty  not  exceeding  five  shillings,  in 
addition  to  the  fare  payable  by  him,  such  penalty  to  be  payable  to  the  cumer 
of  such  steamer  (a). 

324.  Every  person  who,  having  committed  any  of  the  offences  men-  Penalty  on  per- 
doned  in  the  two  last  preceding  sections  or  either  of  them,  refuses  on  JivlSSip**"'** 
application  of  the  master  of  the  ship  or  of  any  other  person  in  the  employ  rad  ad^ea^' 
of  the  owner  thereof  to  give  his  name  and  address,  or  who,  on  such  apph- 

cation,  gives  a  false  name  or  address,  shall  incur  a  penalty  not  exceedmg 
twenty  pounds,  to  be  paid  to  the  said  owner. 

825.  'The  master  of  any  home  trade  passenger  steam  ship  may  refuse  to  Power  to  reftiM 
receive  on  board  thereof  any  person  who  by  reason  of  drunkenness  or  JJn^ert  irhcTare 
otherwise  is  in  such  a  state,  or  misconducts  himself  in  such  a  manner,  as  to  drunk  or  miscon- 
cause  annoyance  to  other  passengers  on  board,  or  If  such  person  is  on  ^uct  themaelvet. 
board,  may  put  him  on  shore  at  any  convenient  place ;  and  no  person  so 

refused  admittance  or  put  on  shore  shall  be  entitled  to  the  return  of  any 
fare  he  may  have  paid. 

Accidents,  AetUmu, 

826.  Whenever  any  steam  ship  has  sustained  or  caused  any  accident  Accidents  to 
occasioning  loss  of  life  or  any  serious  injury  to  any  person,  or  has  received  reported  t?Bowd 
any  material  damage  affecting  her  seaworthiness  or  her  efficiency  either  in  of  Trade. 

her  hull  or  in  any  part  of  her  machinery,  the  owner  or  master  shall,  within 
twenty-four  hours  after  the  happening  of  such  accident  or  damage,  or  as 
soon  thereafter  as  possible,  send  to  the  Board  of  Trade,  by  letter  siened 
by  such  owner  or  master,  a  report  of  such  accident  or  damage,  and  of  the 
probable  occasion  thereof,  stating  the  name  of  the  ship,  the  port  to  which 
she  belongs,  and  the  place  where  she  is ;  and  if  such  owner  or  master  neg- 
lect BO  to  do  he  shall  for  such  offence  incur  a  penalty  not  exceeding  fifty 
pounds. 


send  notice  thereof  in  like  manner  to  the  Board  of  Trade,  and  if  he  neglect 
BO  to  do  within  a  reasonable  time  he  shall  for  such  offence  incur  a  penalty 
not  exceeding  fifty  pounds. 

(a)  This  section  is  repealed.    See  the  M.  S.  Act  Amendment  Act,  1862,  s.  2,  and 
Sched.,  Table  (A). 
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828.  In  every  case  of  collision,  in  vhich  it  is  practicable  so  to  do,  the 
master  shall  immediately  after  the  occurrence  cause  a  statement  thereof 
and  of  the  circumstances  under  which  the  same  occurred,  to  be  entered  in 
the  official  log  book  (if  any),  such  entry  to  be  signed  by  the  master,  and 
also  by  the  mate  or  one  of  the  crew,  and  in  defajilt  shall  incur  a  penalty  not 
exceeding  twenty  pounds. 

Carrying  Dcmgerous  Goods. 

829.  No  person  shall  be  entitled  to  cany  in  any  ship,  or  to  require  the 
master  or  owner  of  any  ship  to  carry  therem,  any  aquafortis,  oil  of  Titriol, 
gunpowder  or  any  other  goods  which,  in  the  judgment  of  such  master  or 
owner,  are  of  a  dangerous  nature ;  and  if  any  person  carries  or  sends  by 
any  ship  any  goods  of  a  dangerous  nature  without  distinctly  marking  their 
nature  on  tne  outside  of  the  package  containing  the  same,  or  otherwise 
giving  notice  in  writing  to  the  master  or  owner  at  or  before  the  time  of 
carrying  or  sending  the  same  to  be  shipped,  he  shall  for  every  such  offence 
incur  a  penalty  not  exceeding  one  hundred  pounds ;  and  the  master  or 
owner  of  any  ship  may  refuse  to  take  on  boara  any  parcel  that  he  suspects 
to  contain  goods  of  a  dangerous  nature,  and  may  require  them  to  be  opened 
to  ascertain  the  fact. 
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PART  V. 

PILOTAGE. 

AppliccUion, 

880.  The  fifth  part  of  this  act  shall  apply  to  the  United  Kingdom  only. 

Powers  of  Pilotage  Authorities  (General). 

881.  Every  pilotage  authority  shall  retain  all  powers  and  juris^ction 
which  it  now  lawfully  possesses,  so  far  as  the  same  are  consistent  with 
the  provisions  of  this  act ;  but  no  law  relating  to  such  authority,  or  to  the 
pilots  licensed  by  it,  and  no  act  done  by  such  authority,  shall,  if  inconsistent 
with  any  provision  of  this  act,  be  of  any  force  whatever. 

332.  Every  pilotage  authority  shall  have  power  by  byelaw  made  with 
the  consent  of  her  Majesty  in  council,  to  exempt  the  masters  of  any  ships, 
or  of  any  classes  of  ships,  from  being  compelled  to  employ  qualified  pilots, 
and  to  annex  any  terms  or  conditions  to  such  exemptions,  and  to  revise  and 
extend  any  exemptions  now  existing  by  virtue  of  this  act  or  any  other  act 
of  parliament,  law  or  charter,  or  by  usage,  upon  such  terms  and  conditions 
and  in  such  manner  as  may  appear  desirable  to  such  authority. 

888.  Subject  to  the  provisions  contained  in  the  fifth  part  of  this  act,  it 
shall  be  lawiful  for  every  pilotage  authority,  by  byelaw  made  with  the  consent 
of  her  Majesty  in  council,  from  time  to  time  to  do  all  or  any  of  the  follow- 
ing things  within  its  districts ;  (that  is  to  say,) 

(1.)  To  determine  the  qualifications  to  be  required  from  persons  applying 
to  be  licensed  as  pilots,  whether  in  respect  of  their  age,  skill,  time  of 
service,  character  or  otherwise  : 

(2.)  To  make  regulations  as  to  the  approval  and  licensing  of  pilot  boats 
and  ships,  with  power  to  establish  and  regulate  companies  for  the 
support  of  such  boats  and  ships,  and  for  a  participation  in  the  profits 
made  thereby ;  the  companies  so  established  to  be  exempt  from  the 
provisions  of  the  act  passed  in  the  session  holden  in  the  seventh  and 
eighth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hun- 
dred and  ten,  intituled  *'  An  Act  for  the  Registration,  Incorporation 
and  Regulation  of  Joint  Stock  Ck)mpanies  :*' 

(3.)  To  make  regulations  for  the  government  of  the  pilots  licensed  by 
them,  and  for  insuring  their  good  conduct,  and  their  constant  attend- 
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ance  to  and  effectual  performance  of  their  duty,  either  at  sea  or  on 
shore  : 

(4.)  To  fix  the  terms  and  conditions  of  granting  licences  to  pilots  and  To  make  ngoia- 
apprentices,  and  of  granting  such  pilotage  certificates  as  hereinafter  JlJd certiflcatM'^* 
mentioned  to  masters  and  mates,  and  to  make  regulations  for  punish- 
ing any  breach  of  such  regulations  as  aforesaid  committed  by  such 
Silots  or  apprentices  or  by  such  masters  and  mates  by  the  with- 
rawal  or  suspension  of  their  licences  or  certificates,  as  the  case  may 
be,  or  by  the  infliction  of  penalties  to  be  recoverable  summarily 
before  two  justices,  so  that  no  such  penalty  be  made  to  exceed  the 
sum  of  twenty  pounds,  and  so  that  every  such  penalty  be  capable 
of  reduction  at  the  discretion  of  the  justices  by  whom  the  same  is 
inflicted  : 

(6.)  To  fix  the  rates  and  prices  or  other  remuneration  to  be  demanded  To  alter  Md  re- 
and  received  for  the  time  being  by  pilots  licensed  by  such  authority,  Jjag"'** 
or  to  alter  the  mode  of  remunerating  such  pilots,  in  such  manner  as 
such  authority  may,  with  such  consent  as  aforesaid,  think  fit,  so  that 
no  higher  rates  or  prices  be  demanded  or  received  fi'om  the  masters 
or  owners  of  ships  in  the  case  of  the  Trinity  House  than  the  rates 
and  prices  specified  in  the  table  marked  U.  in  the  schedule  hereto  ; 
and  in  the  case  of  all  other  pilotage  authorities,  than  the  rates  and 
prices  which  might  have  been  lawfully  fixed  or  demanded  by  such 
pilotage  authorities  respectively  under  any  act  of  Parliament, 
charter  or  custom  in  force  immediately  before  the  commencement  of 
this  act : 

(6.)  To  make  such  arrangements  with  any  other  pilotage  authority  for  To  arrange  the 
altering  the  limits  of  their  respective  districts,  and  for  extending  the  dSScSf-'**^**** 

Eowers  of  such  other  authority  or  the  privileges  of  the  pilots  licensed  ' 

y  such  other  authority  or  any  of  them  to  all  or  any  part  of  its  own 
district,  or  for  limiting  its  own  powers  or  the  privileges  of  its  own 
pilots  or  any  of  them,  or  for  sharing  the  said  last-mentioned  powers 
and  privileges  with  the  said  other  authority  and  the  pilots  licensed 
by  it,  or  for  delegating  or  surrendering  such  powers  and  privileges 
or  any  of  them  to  any  other  pilotage  authority  either  already  consti- 
tuted or  to  be  constituted  by  agreement  between  such  authorities, 
and  to  the  pilots  licensed  by  it,  as  may  appear  to  such  pilotage 
authorities  to  be  desirable  for  the  purpose  of  facilitating  navigation 
or  of  reducing  charges  on  shipping  : 
(7.)  To  establish,  either  alone  or  m  conjunction  with  any  other  pilotage  To  esubiuh 
authority  or  authorities,  funds  for  the  relief  of  superannuated  or  jJJnJi£jJu?S'. 
infirm  qualified  pilots,  or  of  their  wives,  widows  or  children,  or  to 
make  any  new  regulations  with  respect  to  any  funds  already  applica- 
ble to  the  above  purposes  or  any  of  them,  with  power  to  determine 
the  amount,  manner,  time  and  persons  (such  persons  to  be  in  the 
service  of  such  pilotage  authority)  to  and  in  which  and  by  and  upon 
whom  the  contributions  in  support  of  such  existing  or  future  funds 
may  be  made  or  levied  ;  and  further,  to  declare  the  persons  or  class 
of  persons,  (such  persons  or  class  of  persons  being  confined  to  men 
in  the  service  of  such  pilotage  authority,  their  wives,  widows  or 
children,)  entitled  to  participate  in  the  benefits  of  such  existing  or 
future  funds,  and  the  terms  and  conditions  upon  which  they  are  to 
be  so  entitled : 
(8.)  To  repeal  or  alter  any  byelaw  made  in  exercise  of  the  above  powers,  Toaltwbjtlawi. 
and  to  make  a  new  byelaw  or  new  byelaws  in  lieu  thereof : 
And  every  byelaw  duly  made  by  any  pilotage  authority  in  exercise  of  the 
powers  hereby  given  to  it  shall  be  valid  and  effectual,  notwitiistanding  any 
act  of  Parliament,  rule,  law  or  custom  to  the  contrary. 

884.  Eveiy  byelaw  proposed  to  bd  enacted  by  an^  pilotage  authority  in  Pabiicatioa  of 
pursuance  of'^  the  foregoing  powers  shall,  before  it  is  submitted  to  her  ^x^^^^- 
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Majesty  id  council  for  her  asseiit,  be  published  in  such  manner  as  may  from 
time  to  time  be  prescribed  by  the  Board  of  Trade. 

836.  Every  order  in  council  made  in  pursuance  of  the  provisions  herein- 
before contained  shall  be  laid  before  both  Houses  of  Parliament  aa  soon  as 
possible  after  the  making  thereof. 

386.  If  the  greater  part  in  number  of  the  qualified  pilots  belonging  to 
any  port,  or  the  local  marine  board,  where  there  is  one,  or  at  any  port 
where  there  is  no  local  marine  board,  if  any  masters,  owners  or  insurers  of 
ships,  being  not  less  than  six  in  number,  consider  themselves  aggrieved  by 
any  regulation  or  byelaw  in  force  when  this  act  comes  into  operation  or 
hereafter  made  under  some  authority  other  than  the  provisions  of  this  act, 
or  by  any  defect  or  omission  therein,  they  may  appeal  to  the  Board  of 
Trade,  and  the  said  board  may  thereupon  revoke  or  tJter  any  such  regula- 
tion or  byelaw  or  may  make  additions  thereto  in  such  manner  as,  having 
regard  to  the  interests  of  the  persons  concerned,  may  appear  to  be  just  and 
expedient ;  and  every  order  so  made  shall  be  conclusive  in  the  matter. 

Returns  by  Pilotage  AuthoriHes  (General), 

337.  Everv  pilotage  authority  shall  deliver  periodicallv  to  the  Board  of 
Trade,  in  sucn  form  and  at  such  times  as  such  board  requires,  returns  of  the 
following  particulars  with  regard  to  pilotage  within  the  port  or  district 
under  the  jurisdiction  of  such  authority ;  (that  is  to  say,) 

(1.)  All  byelaws,  regulations,  orders,  or  ordinances  relating  to  pilots  or 
pilotage  for  the  time  bein^  in  force  : 

(2.)  The  names  and  ages  of  sul  pilots  or  apprentices  licensed  or  antho- 
rized  to  act  by  such  authority,  and  of  all  pilots  or  apprentices  acting 
either  mediately  or  immediately  under  such  authority,  whether  so 
licensed  or  authorized  or  not : 

(3,^  The  service  for  which  each  pilot  or  apprentice  is  licensed  : 

{4u)  The  rates  of  pilotage  for  the  time  being  in  force,  including  therein 
the  rates  and  descriptions  of  all  charges  upon  shipping  made  for  or 
in  respect  of  pilots  or  pilotage  : 

(5.)  The  total  amount  received  for  pilotage,  distinguishing  the  several 
amounts  received  from  British  ships  and  from  foreign  ships  respec- 
tively, and  the  several  amounts  received  in  respect  of  different  classes 
of  ships  paying  different  rates  of  pilotage,  according  to  the  scale  of 
such  rates  for  the  time  being  in  force,  and  the  several  amounts  re- 
ceived for  the  several  classes  of  service  rendered  by  pilots ;  and  also 
the  amount  paid  bv  such  ships  ^if  any)  as  have  before  reaching  the 
outer  limits  of  pilotage  water  if  outward  bound,  or  their  port  of 
destination  if  inward  bound,  to  take  or  pay  for  two  or  more  pilots, 
whether  licensed  by  the  same  or  by  different  pilotage  authorities ; 
together  with  the  numbers  of  the  ships  of  each  of  the  several  classes 


(6.) 


paying  such  several  amounts  as  aforesaid  ; 
Th(  " 


If  local  antho- 
lities  fUl  to  give 
the  required 
retumt,  their 
Jurisdiction  may 
DO  transferred  to 
the  Trinity 
HpoM. 


te  receipt  and  expenditure  of  all  monies  received  by  or  on  behalf 
of  such  authority,  or  by  or  on  behalf  of  any  sub-commissioners  ap- 
pointed by  them,  in  respect  of  pilots  or  pilotage  : 
And  shall  allow  the  Board  of  Trade,  or  any  persons  appointed  by  such 
board  for  the  purpose,  to  inspect  any  books  or  documents  in  its  possession 
relating  to  the  several  matters  herembefore  required  to  be  returned  to  the 
Board  of  Trade. 

338.  If  any  of  such  pilotage  authorities  as  aforesaid  (other  than  the 
Trinity  House,  or  sub-commissioners  of  pilotage  appointed  bjr  it,  as  herein- 
after mentioned),  fail  to  deliver  to  the  Board  of  Trade  the  periodical  returns 
hereinbefore  reouired  within  one  year  of  such  time  as  may  be  fixed  by 
Bttch  board  for  tne  purpose,  or  if  any  of  such  authorities  do  not  allow  the 
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said  board,  or  any  persons  who  may  be  appointed  by  it  for  the  purpose,  to 
inspect  any  books  or  documents  in  their  possession  relating  to  the  matters 
hereinbefore  required  to  be  returned  by  them,  it  shall  be  lawful  for  her 
Majesty,  by  and  with  the  advice  of  her  Privy  Council,  to  direct  that  all  the 
rights  and  powers  of  such  authorities  in  respect  of  pilotage  shall  cease  or  be 
suspended  during  such  time  as  her  Majesty  directs ;  and  thereupon  the 
Trinity  House  shall  thereafter,  or  during  sucn  time  as  such  suspension  may 
continue,  have  and  exercise  the  same  powers  of  appointing  sub-commis- 
sioners of  pilotage,  and  of  licensing  pilots,  and  of  establishing  and  altering 
rates  of  pilotage,  within  the  district  within  which  the  authonty  so  making 
default  has  previously  appointed  or  licensed  pilots,  as  it  is  by  this  act 
authorized  to  exercise  in  any  district  for  which  no  particular  provision  is 
made  by  any  act  of  Parliament  or  charter  for  the  appointment  of  pilots, 
and  shall  also  during  such  time  as  aforesaid  have  and  exercise  the  same 
rights,  title  and  powers  to  and  in  respect  of  any  pilotage  funds  or  other 
pilotage  property  which  the  said  pilotage  authorities  would  or  might  have 
nad  or  exercisea  if  not  so  suspended  as  aforesaid. 

839.  The  Board  of  Trade  shall  without  delay  cause  the  several  returns  Retnnu  to  be 
hereinbefore  required  to  be  made  to  such  board  to  be  laid  before  both  uJ^JjJ^^^ 
Houses  of  Parliament. 

Lieensimg  of 
Ma$ten  amd 

Licensing  of  Masters  and  Mates  {General).  Mmtn  {Oeneni). 

340.  The  master  or  mate  of  any  ship  may,  upon  giving  due  notice,  and  Muter  or  mate, 
consenting  to  pay  the  usual  expenses,  apply  to  snj  pilotage  authority  to  be  i^fJS°{J*^Je 
examined  as  to  his  capacity  to  pilot  the  ship  of  which  he  is  master  or  mate,  apUouge  certifi- 
er an^  one  or  more  ships  belonging  to  the  same  owner,  within  any  nart  of  «^<«i  eiubiing 
the  district  over  which  such  pilotage  authority  has  jurisdiction  ;  ana  sudi  unSooJiirriiipt. 
master  or  mate  shall,  if  such  authority  thinks  fit,  thereupon  be  examined  ; 

and  if  found  competent  a  pilotage  certificate  shall  be  granted  to  him,  con- 
taining his  name,  a  specification  of  the  ship  or  ships  in  respect  of  which  he 
has  been  examined,  and  a  description  of  the  limits  within  which  he  is  to 
pilot  the  same,  such  limits  to  be  within  such  jurisdiction  as  aforesaid  ;  and 
such  certificate  shall  enable  the  person  therein  named  to  pilot  the  ship  or 
any  of  the  ships  therein  specified,  of  which  he  is  acting  as  master  or  mate 
at  the  time,  but  no  other,  within  the  limits  therein  described,  without  in- 
curring any  penalties  for  the  non-employment  of  a  qualified  pilot 

341.  The  pilotage  certificate  so  granted  shall  not  be  in  force  for  more  Renewsi  of  pOot- 
than  one  year,  unless  the  same  is  renewed,  which  may  fi"om  time  to  time  "^  certificate, 
be  done  by  an  indorsement  under  the  hand  of  the  secretary  or  other  proper 

officer  of  the  authority  by  whom  such  certificate  was  granted. 

342.  If  upon  complaint  to  the  Board  of  Trade  it  appear  to  such  board  Board  of  Trade 
that  any  sucn  authonty  as  aforesaid  has  without  reasonable  cause  reflised  l^,S?S£uiS* 
or  neglected  to  examine  any  master  or  mate  who  has  applied  to  them  for  oertiflcatei  to 
the  purpose,  or  after  he  has  passed  the  examination  has  without  reasonable  n»t««.  £"  ?^^^ 
cause  refiised  or  neglected  to  grant  him  a  pilotage  certificate,  or  that  the  ^S^Ssg  Vdo  m. 
examination  of  any  such  master  or  mate  has  been  unfairly  or  improperly 
conducted,  or  that  any  terms  imposed  or  sought  to  be  imposed  by  such 

authority  are  unfair  or  improper,  or  that  any  pilotage  certificate  granted  b^ 
such  auuiority  has  been  improperly  withdrawn,  the  Board  of  Trade  may,  if 
in  its  judgment  the  circumstances  appear  to  require  it,  appoint  persons  to 
examine  such  master  or  mate,  and  if  he  is  found  competent  may  grant  him 
a  pilotage  certificate,  containing  the  same  particulars  as  woula  have  been 
inserted  in  any  certificate  granted  by  such  pilotage  authorities  as  aforesaid, 
upon  such  terms  and  conditions,  and  subject  to  such  regulations,  as  such 
board  may  think  fit ;  and  such  certificate  shall  have  the  same  effect  as  if  it 
had  been  granted  by  such  pilotage  authority  as  aforesaid ;  and  such  certifi- 
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cate  shall  be  in  force  for  one  year,  and  may  be  renewed  from  year  to  year, 
either  by  the  said  authorities  m  manner  hereinbefore  mentioned,  or  by  the 
Board  of  Trade,  if  such  board  thinks  fit,  such  renewal  to  be  indorsed  on  the 
aaid  certificate,  either  by  such  person  as  the  Board  of  Trade  may  appoint 
for  the  purpose,  or  in  manner  hereinbefore  provided  as  to  certificates  granted 
by  any  pilotage  authority. 

348.  All  masters  or  mates  to  or  for  whom  any  such  pilotage  certificates 
as  aforesaid  are  granted  or  renewed  by  any  pilotage  authority  ahall  pay  to 
such  authority,  or  as  it  directs,  such  fees  upon  their  respective  certificates 
and  upon  the  renewals  thereof,  as  are  from  time  to  time  fixed  for  that  por- 
pose  by  such  authority,  with  the  consent  of  the  Board  of  Trade ;  and  all 
masters  and  mates  to  or  for  whom  any  such  certificates  are  granted  or  re- 
newed by  the  Board  of  Trade  shall  pay  to  such  board,  or  as  it  directa,  such 
fees  upon  their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed 
by  such  board,  so  nevertheless  that  in  the  case  of  pilotage  certificates 
granted  or  renewed  by  the  Board  of  Trade  such  fees  shall  in  no  case  be  less 
than  the  fees  payable  by  the  qualified  pilots  in  the  same  district  upon  their 
licences  and  the  renewal  thereof ;  and  such  fees  shall  in  the  case  of  certifi- 
cates •and  renewals  granted  by  pilotage  authorities  be  applicable  either  to 
paying  the  expense  of  the  examinations,  or  any  other  general  expenses 
connected  witli  pilotage  incurred  by  such  authorities,  or  to  the  pilots  super- 
annuation fund  of  the  district  (if  any),  or  otherwise  for  the  benefit  of  the 
pilots  appointed  by  such  authorities,  as  such  authorities  think  fit ;  and  such 
fees  shall  in  the  case  of  pilotage  certificates  granted  or  renewed  by  the 
Board  of  Trade  be  applicable  to  the  expense  of  the  examinations,  and  the 
surplus  (if  any)  shall  be  applied  for  the  benefit  of  the  qualified  pilots  of 
the  port  or  district  to  which  such  certificates  apply,  in  such  manner  aa  such 
board  thinks  fit. 

344.  If  ftt  any  time  it  appears  to  the  Board  of  Trade  or  to  any  pUotage 
authority  that  any  master  or  mate  to  whom  a  pilotage  certificate  has  been 
granted  by  such  board  or  authority  has  been  guilty  of  misconduct,  or  has 
shown  himself  incompetent  to  pilot  his  ship,  such  board  or  such  authority 
(as  the  case  may  be)  may  thereupon  withdraw  his  certificate,  and  such 
certificate  shall  thenceforth  cease  to  be  of  any  efiect  whatever. 

Pilot  Boats  (Greneral). 

846.  AH  boats  and  ships  regularly  employed  in  the  pilotage  service  of 
any  district  shall  be  approved  and  licensed  by  the  pilotage  authority  of 
such  district,  who  may,  at  their  discretion,  appomt  and  remove  the  masters 
of  such  boats  and  ships. 

846.  Every  pilot  boat  or  ship  shall  be  distinguished  by  the  following 
characteristics  ;  (that  is  to  say,) 

(1.)  A  black  colour  paintea  or  tarred  outside,  with  the  exception  of  such 
names  and  numbers  as  are  hereinafter  mentioned ;  or  such  other  dis- 
tin^ishing  colour  or  colours  as  the  pilotage  authority  of  the  district^ 
witn  the  consent  of  the  Board  of  Trade,  directs  : 

(2.)  On  her  stem  the  name  of  the  owner  thereof  and  the  port  to  which 
she  belongs  painted  in  white  letters  at  least  one  inch  broad  and  three 
inches  long,  and  on  each  bow  the  number  of  the  licence  of  such  boat 
or  ship  : 

(3;)  When  afloat,  a  flag  at  the  mast-head  or  on  a  sprit  or  8ta£E^  or  in 
some  other  equally  conspicuous  situation ;  such  flag  to  be  of  large 
dimensions  compared  with  the  size  of  the  boat  or  ship  carrying  the 
same,  and  to  be  of  two  colours,  the  upper  horizontal  half  white,  and 
the  lower  horizontal  half  red  : 
And  it  shall  be  the  duty  of  the  master  of  such  boat  or  ship  to  attend  to  the 


17  &  18  Vict.  c.  104.  cxvii 

following  particulars  :  first,  that  the  boat  or  ship  possesses  all  the  above 
characteristics  ;  secondly,  that  the  aforesaid  flag  is  kept  clean  and  distinct, 
so  as  to  be  easily  discerned  at  a  proper  distance ;  and,  lastly,  that  the  names 
and  numbers  before  mentioned  are  not  at  any  time  concealed  ;  and  if  default 
is  made  in  any  of  the  above  particulars  he  shall  incur  a  penalty  not  exceed- 
ing twenty  pounds  for  each  default. 

347.  Whenever  any  Qualified  pilot  is  carried  off  in  a  boat  or  ship  not  in  Qualified  pilot  . 
the  pilotage  service  he  shall  exhibit  a  flag  of  the  above  description,  m  order  iJ^^J'^'^^^Jf 
to  show  that  such  boat  or  ship  has  a  qualified  pilot  on  board ;  and  if  he  fails  pUot^boaL 

to  do  so,  without  reasonable  cause,  he  shall  incur  a  penalty  not  exceeding 
fifty  pounds. 

348.  If  cmy  boat  or  ship,  not  having  a  licensed  pilot  on  board,  displays  Penalty  on 

a  flag  of  the  above-mentioned  description,  there  shall  be  incurred  for  every  Sj^JSPLj^*  ***' 
such  offence  a  penalty  not  exceeding  fifty  pounds,  to  be  recovered  firom  the  fla/ . 
owner  or  fi'om  the  master  of  such  boat  or  ship. 

PUot  Lieeneu 

Pilot  Licences  {General).  {Qenerat), 

349.  Ever^  qualified  pilot  on  his  appointment  shall  receive  a  licence.  Registry  of  pilot 
containing  his  name  and  usual  place  of  abode,  together  with  a  description  ^^^^^ 

of  his  person,  and  a  specification  of  the  limits  within  which  he  is  qualified 
to  act :  and  it  shall  be  the  duty  of  the  principal  officer  of  customs  at  the 
place  at  or  nearest  to  which  any  qualified  pilot  may  reside,  upon  his  request, 
to  register  his  licence ;  and  no  qualified  pilot  shall  be  entitled  to  act  as 
such  until  his  licence  is  so  registered  ;  and  any  qualified  pilot,  acting  be- 
yond the  limits  for  which  he  is  qualified  by  his  licence  shall  be  considered 
as  an  unqualified  pilot 

360.  Every  qualified  pilot  shall,  upon  receiving  his  licence,  be  furnished  Copies  of  nguia- 
with  a  copy  of  such  part  of  this  act  as  relates  to  pilotace,  together  with  a  nShe^toqSSi- 
copy  of  the  rates,  bye-laws  and  regulations  established  within  the  district  fled  paot,  and  to 
for  which  he  is  licensed ;  and  he  shall  produce  such  copies  to  the  master  of  beproduced by 
any  ship,  or  other  person  employing  him,  when  required  to  do  so,  under  a 

penalty  in  case  of  default  not  exceemng  five  pounds. 

361.  Every  qualified  pilot,  while  acting  in  that  capacity,  shall  be  pro-  Qoaliiled  pilot 
vided  with  his  licence,  and  produce  the  same  to  every  person  by  whom  he  {SSJjJSSJ*et*°""^ 
is  employed,  or  to  whom  he  tenders  his  services  as  pilot ;  and  if  he  refuses 

to  do  so  at  the  request  of  such  person,  he  shall  incur  for  each  offence  a 
penalty  not  exceeding  ten  pounds,  and  shall  be  subject  to  suspension  or 
dismissal  by  the  pilotage  authority  by  whom  he  is  licensed. 

362.  Every  qualified  pilot,  when  required  by  the  pilotage  authority  who  Licences  to  bo 
appointed  him,  shall  produce  or  deliver  up  his  licence ;  and  on  the  death  ihlJ^*JjJ,Ji5;<| 
of  any  qualified  pilot  the  person  into  whose  hands  his  licence  happens  to  and  retuned  on 
fall  snail  without  delay  transmit  the  same  to  the  pilotage  authority  who  death. 
ai)pointed  the  deceased  pilot ;  and  any  pilot  or  person  failing  to  comply 

with  the  provisions  of  this  section  shall  incur  a  penalty  not  exceeding  ten 
pounds. 

CompuUory  FiM- 

(Jompiuaory  Pilotage  (^General).  <v«  (OenirtU\. 

368.  Subject  to  any  alteration  to  be  made  by  any  pilotage  authority  in  Compulsory  pilot- 
pursuance  of  the  power  hereinbefore  in  that  behalf  given,  the  employment  JJ^I^^MoeT*** 
of  pilots  shall  continue  to  be  compulsory  in  all  distncts  in  which  the  same 
was  by  law  compulsory  immediately  before  the  time  when  this  act  comes 
into  operation  ;  and  aU  exemptions  firom  compulsory  pilotage  then  existing 
within  such  districts  shall  also  continue  in  force  ;  ana  every  master  of  any 
ttnexempted  ship  navigating  within  any  such  district  who,  after  a  qualified 
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pilot  has  offered  to  take  charge  of  such  ship  or  has  made  a  signal  for  that 
purpose,  either  himself  pilots  such  ship  without  possessing  a  pilotage  cer- 
tificate enabling  him  so  to  do,  or  employs  or  continues  to  employ  an 
unqualified  person  to  pilot  her,  and  every  master  of  any  exempted  ship 
navigating  within  any  such  district  who  after  a  qualified  pilot  has  offered 
to  tidce  charge  of  such  ship  or  has  made  a  signal  for  that  puipose  employs 
or  continues  to  employ  an  unqualified  pilot  to  pilot  her,  shall  for  every  such 
offence  incur  a  penalty  of  double  the  amount  of  pilotage  demandable  for 
the  conduct  of  such  ship. 

864.  The  master  of  every  ship  canying  passengers  between  any  place 
situate  in  the  United  Kingdom,  or  the  islands  of  Guernsey,  Jersey,  Sark, 
Aldemey  and  Man,  and  any  other  place  so  situate,  when  navigating  upon 
any  waters  situate  within  the  limits  of  any  district  for  which  pilots  are 
licensed  by  any  pilotage  authority  under  the  provisions  of  this  or  of  any 
other  act,  or  upon  any  part  thereof  so  situate,  shall,  unless  he  or  his  mate 
has  a  pilotage  certificate  enabling  such  master  or  mate  to  pilot  the  said 
ship  within  such  district,  granted  under  the  provisions  hereinbefore  con- 
tained, or  such  certificate  as  next  hereinafter  mentioned,  being  a  certificate 
applicable  to  such  district  and  to  such  ship,  employ  a  qualified  pilot  to  pilot 
his  ship  ;  and  if  he  fails  so  to  do  he  shall  for  every  offence  incur  a  penalty 
not  exceeding  one  hundred  pounds. 

865.  Any  master  or  mate  of  a  ship  which  by  the  last  preceding  section 
is  made  subject  to  compulsory  pilotage  may  apply  to  the  Board  of  Trade 
for  a  certificate,  and  the  Board  of  Trade  shall  thereupon,  on  satisfactory 
proof  of  his  having  continuously  piloted  any  ship  within  the  limits  of  any 
pilotage  district,  or  of  any  part  or  parts  thereof,  for  two  years  prior  to  the 
commencement  of  this  act,  or  upon  satisfactory  proof  by  examination  of  his 
competency,  or  otherwise,  as  it  may  deem  expedient,  cause  to  be  granted 
to  him,  or  to  be  indorsed  on  any  certificate  of  competency  or  service 
obtained  by  him  under  the  third  part  of  this  act^  a  certificate  to  the  effect 
that  he  is  authorized  to  pilot  any  ship  or  ships  belonging  to  the  same 
owner,  and  of  a  draft  of  water  not  greater  than  such  draft  as  may  be  speci- 
fied in  the  certificate  within  the  limits  aforesaid ;  and  the  said  certificate 
shall  remain  in  force  for  such  time  as  the  Board  of  Trade  directs,  and  shall 
enable  the  master  or  mate  therein  named  to  conduct  the  ship  or  ships 
therein  specified  within  the  limits  therein  described  to  the  same  extent  as 
if  the  last  preceding  section  had  not  been  passed,  but  not  further  or  other- 
wise ;  and  every  such  master  or  mate  shall,  upon  implying  for  such  certifi- 
cate or  for  any  renewal  thereof,  pay  to  the  Board  of  Trade,  or  as  it  directs, 
such  fees  not  exceeding  the  fees  payable  on  an  examination  for  a  master's 
certificate  of  competency  under  the  tliird  part  of  this  act  as  the  Board  of 
Trade  directs  ;  and  such  fees  shall  be  applied  in  the  same  manner  in  which 
the  fees  payable  on  such  last-mentioned  examination  are  made  applicable. 

Eights,  Privileges  and  Remuneration  of  Pilots  (General), 

866.  If  any  boat  or  ship,  having  a  qualified  pilot  on  board,  leads  any 
ship  which  has  not  a  qualified  pilot  on  board  when  such  last-mentionea 
ship  cannot  from  particular  circumstances  be  boarded,  the  pilot  so  leading 
such  last-mentioned  ship  shall  be  entitled  to  the  full  pilotage  for  the  dis- 
tance run  as  if  he  had  actually  been  on  board  and  had  charge  of  such  ship. 

857.  No  pilot,  except  under  circumstances  of  unavoidable  necessity, 
shall  without  his  consent  be  taken  to  sea  or  beyond  the  limits  for  which  he 
is  licensed  in  an^  sliip  whatever ;  and  every  pilot  so  taken  under  circum- 
stances of  unavoidable  necessity  or  without  his  consent  shall  be  entitled, 
over  and  above  his  pilotage,  to  the  sum  of  ten  shillings  and  sixpence  a  day, 
to  be  computed  firom  and  inclusive  of  the  day  on  which  such  ship  passes 
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the  limit  to  which  he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the 
day  of  his  being  returned  in  the  said  ship  to  the  place  where  he  was  taken 
on  board,  or  up  to  and  inclusive  of  such  day  as  will  allow  him,  if  dis- 
charged from  the  ship,  sufficient  time  to  return  thereto  ;  and  in  such  last- 
mentioned  case  he  shall  be  entitled  to  his  reasonable  travelluig  expenses. 

858.  Any  qualified  pilot  demanding  or  receiving,  and  also  any  master  Penalty ongaaU- 
offering  or  paying  to  any  pilot,  any  other  rate  in  respect  of  pilotage  Jl?£fma»tM*^" 
services,  whether  ereater  or  less,  than  the  rate  for  the  time  being  demand-  offering  improper 
able  by  law,  shaU  for  each  offence  incur  a  penalty  not  exceeding  ten  n^ 
pounds. 

869.  If  any  master,  on  being  requested  by  any  qualified  pilot  having  the  Penalty  on 
charge  of  his  ship  to  declare  her  draught  of  water,  refuses  to  do  so,  or  SJ^5rtii^Ji\o 
himself  makes  or  is  privy  to  any  other  person  making  a  false  declaration  draught  of  ship 
to  such  pilot  as  to  such  draught,  he  shall  incur  a  penalty  for  every  such  "  fU»lfying 
offence  not  exceeding  double  the  amount  of  pilotage  which  would  have  "*•'"• 
been  payable  to  the  pilot  making  such  request ;  and  if  any  master  or  other 
person  interested  in  a  ship  makes  or  is  privy  to  any  other  person  making 
any  fraudulent  alteration  in  the  marks  on  the  stem  or  stem  post  of  such 
ship  denoting  her  draught  of  water,  the  offender  shall  incur  a  penalty  not 
exceeding  five  hundred  pounds. 

.860.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  but  it  shall  Power  of  qnail- 
be  lawful  for  the  master  to  pay  to  such  unqualified  pilot  a  proportionate  Jj^de*^JJ^ 
sum  for  his  services,  and  to  deduct  the  same  from  the  charge  of  the  quali-  fled  pilot, 
fied  pilot;   and  in  case  of  dispute  the  pilotage  authority  by  whom  the 
qualified  pilot  is  licensed  shall  determine  the  proportionate  sums  to  which 
each  party  is  entitled. 

86L  An  unqualified  pilot  assuming  or  continuing  in  the  charge  of  any  Penalty  on  nn- 
ship  after  a  qualified  pilot  has  offered  to  take  charge  of  her,  or  using  a  2c3ng«i  pilo?* 
licence  which  he  is  not  entitled  to  use  for  the  purpose  of  making  himself 
appear  to  be  a  qualified  pilot,  shall  for  each  offence  incur  a  penalty  not  ex- 
ceeding fifty  pounds. 

862.  An  unqualified  pilot  may,  within  any  pilotage  district,  without  sub-  Occaaioni  on 
jecting  himself  or  his  employer  to  any  penalty,  take  charge  of  a  sliip  as  jJjJjJiJ'JillS^t* 
pilot  under  the  following  circumstances ;  (that  is  to  say,)  a«  pilou. 

When  no  qualified  pilot  has  offered  to  take  charge  of  such  ship,  or  made 
a  signal  for  that  purpose ;  or 

When  a  ship  is  in  distress  or  under  circumstances  making  it  necessary 
for  the  master  to  avail  himself  of  the  best  assistance  which  can  be 
found  at  the  time ;  or 

For  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  of 
taking  ner  into  or  out  of  any  dock,  in  cases  where  such  act  can  be  done 
by  any  unqualified  pilot  without  infringing  tlie  regulations  of  the  port 
or  any  orders  which  the  harbour  master  is  legally  empowered  to  give. 

368.  The  following  persons  shall  be  liable  to  pay  pilotage  dues  for  any  Liabflfty  ftnr  and 
ship  for  which  the  services  of  a  qualified  pilot  are  obtained ;  (tliat  is  to  2^JJ2i°' '****" 
say,)  the  owner  or  master,  or  such  consignees  or  agents  thereof  as  have 
paid  or  made  themselves  liable  to  pay  any  other  charge  on  account  of  such 
ship  in  the  port  of  her  arrival  or  discharge,  as  to  pilotage  inwards,  and 
in  the  port  from  which  she  clears  out  as  to  pilotage  outwards  ;  and  in  default 
of  payment  such  pilotage  dues  may  be  recovered  in  the  same  manner  as 
penalties  of  the  like  amount  may  be  recovered  by  virtue  of  this  act ;  but 
such  recovery  shall  not  take  place  until  a  previous  demand  thereof  has 
been  made  in  writing,  and  the  dues  so  demanded  have  remained  unpaid  for 
seven  days  after  the  time  of  such  demand  being  made. 
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JjJJJ5J^'JJ2r*"    made  liable  for  the  payment  of  pilotaee  dues  in  respect  of  any  snip  may, 
poid  b7  tiMBi.        out  of  any  monies  in  his  hands  received  on  account  of  such  ship  or  belong- 
ing to  the  owner  tliereof,  retain  the  amount  of  all  dues  so  paid  by  him, 
together  with  any  reasonaible  expenses  he  may  have  incurred  by  reason*  of 
such  payment  or  liability. 

Ofences  of  PiloU  {General). 

866.  If  luij  qualified  pilot  commits  any  of  the  following  offences,  (that  is 
to  say,) 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent,  servant,  or 

other  person,  any  public  house  or  place  of  public  entertainment,  or 

sells  or  is  interested  in  selling  any  wine,  spirituous  liquors,  tobacco 

or  tea : 

(2.)  Commits  any  fraud  or  other  offence  against  the  revenues  of  customs 

or  excise  or  the  laws  relating  thereto  : 
(3.)  Is  in  any  way  directly  or  indirectly  concerned  in  any  corrupt  prac- 
tices relating  to  ships,  their  tackle,  furniture,  cargoes,  crews  or  pas- 
sengers, or  to  persons  in  distress  at  sea  or  by  shipwreck,  or  to  tneir 
monies,  goods  or  chattels : 
(4.)  Lends  his  licence : 
(5.)  Acts  as  pilot  whilst  suspended : 
(6.)  Acts  as  pilot  when  in  a  state  of  intoxication  : 
(7.)  Employs  or  causes  to  be  employed  on  board  any  ship  of  which  he 
has  the  charge  any  boat,  anchor,  cable  or  other  store,  matter  or  thing 
beyond  what  is  necessary  for  the  service  of  such  ship,  with  the 
intent  to  enhance  the  expenses  of  pilotage  for  his  own  gam  or  for  the 
gain  of  any  other  person  : 
(8.)  Kefuses  or  wilfully  delays,  when  not  prevented  by  illness  or  other 
reasonable  cause,  to  take  charge  of  any  ship  within  the  limits  of  his 
licence  upon  the  signal  for  a  pilot  being  made  by  such  ship,  or  upon 
being  required  to  do  so  by  the  master,  owner,  agent  or  consignee 
thereof,  or  by  any  officer  of  the  pilotage  authority  by  whom  such 
pilot  is  licensed,  or  by  any  principal  officer  of  customs  : 
(9.)  unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped  any  cable 
belonging  to  any  ship  : 
(10.)  Refuses,  on  the  request  of  the  master,  to  conduct  the  ship  of  which 
he  has  the  charge  into  any  port  or  place  into  which  he  is  qualified 
to  conduct  the  same,  except  on  reasonable  ground  of  danger  to  the 
ship: 
(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the  consent  of 
the  master,  before  the  service  for  which  he  was  hired  has  been  per- 
formed : 
He  shall  for  each  such  offence,  in  addition  to  any  liability  for  damages  at 
the  suit  of  the  person  aggrieved,  incur  a  penidty  not  exceeaing  one  hundred 
pounds,  and  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority 
by  whom  he  is  licensed ;  ana  every  person  who  procures,  abets  or  connives 
at  the  commission  of  any  such  offence  shall  liKcwise,  in  addition  to  any 
such  liability  for  damages  as  aforesaid,  incur  a  penalty  not  exceeding  one 
hundred  pounds,  and,  if  a  qualified  pilot,  shall  be  liable  to  suspension  or 
dismissal  by  the  pilotage  authority  by  whom  he  is  licensed. 

Penalty  on  pilot         866.  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful  breach  of  duty 
uraOTlimbf  ^^^*  ^^  ^y  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tending 

to  the  immediate  loss,  destruction  or  serious  damage  of  such  ship,  or  tend- 
ing immediately  to  endanger  the  life  or  limb  of  any  person  on  board  such 
ship  ;  or  if  any  pilot,  by  wilful  breach  of  duty  or  by  neglect  of  duty,  or  by 
reason  of  drunkenness,  refuses  or  omits  to  do  any  lawful  act  proper  and 
requisite  to  be  done  by  him  for  preserving  such  ship  from  loss,  destruction 
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or  serious  damage,  or  for  preserviog  any  person  belonging  to  or  on  board 
of  such  ship  from  dancer  to  life  or  limb,  the  pilot  so  offending  shall  for 
each  such  offence  be  deemed  guilty  of  a  misdemeanor,  and,  if  a  qualified 
pilot,  also  be  liable  to  suspension  and  dismissal  by  the  authority  by  which 
ne  is  licensed. 

367.  If  any  person,  by  wilful  misrepresentation  of  circumstances  upon  Penaitj  on  pilot 
which  the  safety  of  a  ship  may  depend,  obtains  or  endeavours  to  obtain  the  'vf'^y^^w* 
charge  of  such  ship,  such  person,  and  every  other  person  procuring,  abetting  wUAil  ^juiy!' 
or  conniving  at  the  commission  of  such  offence,  shall,  in  addition  to  any 
liability  for  damages  at  the  suit  of  the  party  aggrieved,  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and  if  the  offender  is  a  qualified  pilot,  he 
shall  also  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority  by 
which  he  is  licensed. 

_  ,  _  - «,  .   .       ,-r  Oentni  P<twer  of 

GeMTol  Power  of  Tnmiiy  House.  Trinity  Houu, 

868.  The  Trinity  House  may,  in  exercise  of  the  general  power  herein-  Power ofTrinity 
before  given  to  all  pilotage  authorities  of  doing  certain  things  in  relation  Houm  to  alter 
to  pilotage  matters,  alter  such  of  the  provisions  hereinafter  contained  as  ^^^^  ^■■" 
are  expressed  to  be  subject  to  alteration  by  them  in  the  same  manner  and 

to  the  same  extent  as  they  might  have  altered  the  same  if  such  provisions 
had  been  contained  in  any  previous  act  of  Parliament  instead  of  in  this  act. 

Svb^ommi*- 
Honera  and  PUott 

Sub- Commissioners  and  Pilots  {Trinity  House),  (Trinity  House). 

869.  The  Trinity  House  shall  continue  to  appoint  sub-commissioners.  Power  of  Trinity 
not  being  more  than  five  nor  less  than  three  in  number,  for  the  purpose  of  SjS^comrSE^*'** 
examining  pilots  in  all  districts  in  which  they  have  been  used  to  make  such  tionert. 
appointments,  and  may,  with  the  consent  of  her  Majesty  in  council,  but  not 
otherwise,  appoint  like  sub-commissioners  for  any  other  district  in  which 

no  particular  provision  is  made  by  any  act  of  Parliament  or  charter  for  the 
appointment  of  pilots  ;  but  no  pilotage  district  already  under  the  authority 
of  any  sub-commissioners  appointed  by  the  Trinity  House  shall  be  ex- 
tended, except  with  such  consent  as  aforesaid,  and  no  sub-commissioners 
so  appointed  shall  be  deemed  to  be  pilotage  authorities  within  the  mean- 
ing of  this  act 

870.  The  Trinity  House  shall  continue,  afler  due  examination  by  them-  Trinity  Hotue  to 
selves  or  their  sub-commissioners,  to  appoint  and  license  under  their  "*?"iJ£2*ceiiidB 
common  seal  pilots  for  the  purpose  of  conducting  ships  within  the  limits  Umiu. 
following  or  any  portion  of  such  limits  ;  (that  is  to  say,) 

(1.)  "  The  London  District,"  comprising  the  waters  of  the  Thames  and 
Medway  as  high  as  London  Bridge  and  Rochester  Bridge  respec- 
tively, and  also  the  seas  and  channels  leading  thereto  or  therem)m 
as  far  as  Orfordness  to  the  north  and  Dungeness  to  the  south ;  so 
nevertheless,  that  no  pilot  shall  be  hereafter  licensed  to  conduct 
ships  both  above  and  below  Gravesend  : 

(2.)  ^*  The  English  Channel  District,"  comprising  the  seas  between  Dun- 
geness and  the  Isle  of  Wight : 

(3.)  "The  Trinity  House  Outport  Districts,"  comprising  any  pilotage 
district  for  tne  appointment  of  pilots  within  which  no  particular 
provision  is  made  by  any  act  of  Parliament  or  charter. 

871.  Subject  to  an^  alteration  to  be  made  by  the  Trinity  House,  the  Pubiieation  of 
names  of  all  pilots  licensed  by  the  Trinity  House  shall  be  published  in  notice  of  Ucenoet 
manner  following ;  (that  is  to  say,)  TrfX'nl^^^ 

(1.)  The  Trinity  House  shall  at  their  house  in  London  &l  up  a  notice  pUott. 
specifying  the  name  and  usual  place  of  abode  of  every  pilot  so 
licensed,  and  the  limits  within  which  he  is  licensed  to  act : 
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Bonditobe 
giTen. 


(2.)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to  the  Com- 
missioners of  Customs  in  London,  ana  to  the  principal  officers  of 
customs  resident  at  all  ports  within  the  limits  for  whicn  such  pilot  is 
licensed  ;  and  such  notice  shall  be  posted  up  by  the  Commissioners 
at  the  Custom  House  in  London,  and  by  such  officers  at  the  custom 
houses  of  tlie  ports  at  which  they  are  respectively  resident. 

372.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  every 
Trinity  House  pilot  on  his  appointment  shall  execute  a  bond  for  one  hun- 
dred pounds  conditioned  for  the  due  observance  on  his  part  of  the  regula- 
tions and  bye-laws  of  the  Trinity  House,  such  bond  to  be  free  from  stamp 
duty,  and  ffom  any  other  charge  except  the  actual  expense  for  preparing 
the  same. 

Llabiiit7  limited.       878.  No  qualified  pilot  who  has  executed  such  bond  as  is  hereinbefore 

mentioned  shall  be  liable  for  neglect  or  want  of  skiU  beyond  its  penalty 
and  the  amount  of  pilotage  payable  to  him  in  respect  of  the  voyage  on 
which  he  is  engaged. 


Conttnnance  and 
renewal  of  li> 
cencM. 


Power  to  reroke 
and  luapend 
licences. 


CompuUorp  PUoi- 

age  ( Trinitp 

Souse), 

Penalty  on  maa- 
ten  of  thips  em- 
ploying unit- 
cenied  pilots,  or 
acting  as  pilot. 


874.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  no 
licence  granted  by  them  shall  continue  in  force  bevond  the  thirty-first  day 
of  January  next  ensuing  the  date  of  such  licence,  out  the  same  may,  upon 
the  application  of  the  pilot  holding  such  licence,  be  renewed  on  such  thirty- 
first  day  of  January  in  every  year,  or  any  subsequent  day,  by  indorsement 
under  tlie  hand  of  the  secretaiy  of  the  Trinity  House,  or  such  other  person 
as  may  be  appointed  by  them  for  that  purpose. 

876.  The  Trinity  House  shall  have  power  to  revoke  or  suspend  the 
licence  of  any  pilot  appointed  by  them,  in  such  manner  and  at  such  time 
as  they  think  fit 

Compulsory  Pilotage  (Trinity  Home), 

876.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  to 
the  exemptions  hereinafter  contained,  the  pilotage  districts  of  the  Trinity 
House  within  which  the  employment  of  pilots  is  compulsory  are  the  London 
district  and  the  Trinity  House  outport  districts,  as  hereinbefore  defined ; 
and  the  master  of  every  ship  navigating  within  any  part  of  such  district  or 
districts,  who,  afler  a  qualified  pilot  has  ofiered  to  take  charge  of  such  ship, 
or  has  made  a  signal  for  that  purpose,  either  himself  pilots  such  ship  with- 
out possessing  a  certificate  enabhng  him  so  to  do,  or  employs  or  continues 
to  employ  an  unqualified  person  to  pilot  her,  shall  for  eveiy  such  offence, 
in  addition  to  the  penalty  hereinbefore  specified,  if  the  Trinity  House 
certify  in  writiug  under  their  common  seal  that  the  prosecutor  is  to  be  at 
liberty  to  proceed  for  the  recovery  of  such  additional  penalty,  incur  an 
additional  penalty  not  exceeding  five  pounds  for  every  fifty  tons  burden  of 
such  ship. 

Trinity  House  to  877.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  a  suffi- 
fo*^*  "nsi'^'t^"'  ^^®"^  number  of  qualified  pilots  shall  always  be  ready  to  take  charge  of 
s^pphTof  quau.  ships  coming  from  the  westward  past  Dungeness  ;  and  the  Triuaity  House 
fled  phou  at         shall,  by  bye-law  to  be  made  in  the  same  manner  as  other  bye-laws  made 

under  the  powers  herein  contained,  make  such  regulations  with  respect  to 
the  pilots  under  their  control  as  may  be  necessary  in  order  to  provide  for 
an  imintermitted  supply  of  qualified  pilots  for  such  ships,  and  to  insure 
their  constant  attenoance  upon  and  due  performance  of  tneir  duty  both  by 
night  and  day,  whether  by  cruizing  between  the  South  Foreland  and 
Dungeness,  or  by  going  off  from  shore  upon  signals  made  for  the  purpose, 
or  by  both  of  such  means,  or  by  any  other  means,  and  whether  in  rotation 
or  otherwise,  as  the  Trinity  House  think  fit. 


DongeneM. 
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878.  Sabject  to  anj  alteration  to  be  made  by  the  Trinity  HouBe,  every  ship  coming  pHt 
master  of  any  ship  coming  from  the  westward,  and  bound  to  any  place  in  har^ng^^iot^on 
the  rivers  Thames  and  Medway,  (unless  she  has  a  qualified  pilot  on  board  board  to  take  tb« 
or  is  exempted  from  compulsory  pilotage,)  shall,  on  tlie  arrival  of  such  ship  ^JJi^jy^^^jJ 
off  Dungeness,  and  thenceforth  until  she  has  passed  the  south  buoy  of  the  '      w  o  o    n. 
Brake,  or  a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  or 
until  a  qualified  pilot  has  come  on  board,  display  and  keep  flying  the  usual 
signal  for  a  pilot ;  and  if  any  qualified  pilot  is  within  hail,  or  is  approach- 
ing and  within  half  a  mile,  and  has  the  proper  distinguishing  flag  flying  in 
his  boat,  such  master  shall,  by  heaving-to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with .  the  safety  of  his  ship, 
facilitate  such  pilot  getting  on  board,  and  shall  give  the  charge  of  piloting 
his  ship  to  such  pilot ;  or  if  there  are  two  or  more  of  such  pilots  offering  at 
the  same  time,  to  such  one  of  them  as  may,  according  to  the  regulations 
for  the  time  being  in  force,  be  entitled  or  required  to  take  such  charge ; 
and  if  any  such  master  fails  to  display  or  keep  flying  the  usual  signal  for  a  Penalty  on  mas- 
pilot  in  manner  hereinbefore  required,  or  to  facilitate  any  such  qualified  d*jljjy  JmiaJ 
pilot  as  aforesaid  getting  on  board  as  hereinbefore  required,  or  to  give  the  lignal  for  pilot, 
charge  of  piloting  his  ship  to  such  pilot  as  hereinbefore  mentioned  in  that 
behalf,  he  shall  incur  a  penalty  not  exceeding  double  the  sum  which  might 
have  been  demanded  for  the  pilotage  of  his  ship,  such  penalty  to  be  paid 
to  the  Trinity  House,  and  to  be  carried  to  the  account  of  the  Trinity  Ilouse 
Pilot  Fund. 


fi 


Si 


379.  The  following  ships,  when  not  canying  passengers,  shall  be  ex-  Exemptions  (yom 
empted  from  compulsory  pilotage  in  the  London  district,  and  in  the  Trinity  jon»P*il»«ry  pUot- 
House  outport  districts ;  (that  is  to  say,) 

1.)  Ships  employed  in  the  coasting  trade  of  the  United  Kingdom  : 

^2.)  Ships  of  not  more  than  sixty  tons  burden  : 

(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of  Bou- 
logne : 

(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  which  are 
wholly  laden  witli  stone  being  the  produce  of  those  islands  : 

'5.)  Ships  navi^atin^  within  the  limits  of  the  port  to  which  they  belong : 

^6.)  Ships  passmg  through  the  limits  of  any  pilotage  district  on  their 
voyages  between  two  places  both  situate  out  of  such  limits,  and  not 
bemg  bound  to  any  place  within  such  limits  nor  anchoring  therein. 

RaU»  of  Piloiagt 

Rates  of  Pilotage  {Trinity  House),  {Tnnitf  House). 

380.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  there  Rates  of  pilotage, 
shall  continue  to  be  paid  to  all  Trinity  House  pilots,  in  respect  of  their 

pilotage  services,  sucn  dues  as  are  immediately  before  the  time  when  this 
act  comes  into  operation  payable  to  them  in  respect  of  such  services. 

381.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  Pajrment  of  pflot- 
notwithstanding  anytning  hereinbefore  contained,  there  shall  be  paid  in  JS!^^*gJ{!!J 
respect  of  all  foreign  ships  trading  to  and  from  the  port  of  London,  and  not  trading  to  and 
exempted  from  pilotage,  the  following  pilotage  dues  ;  that  is  to  say,  as  to  '^P^V ^^ 
ships  inwards,  tiie  full  amount  of  dues  for  the  distance  piloted,  and  as  to  ^* 
ships  outwards,  the  full  amount  of  dues  for  the  distance  required  by  law ; 

and  payment  of  such  pilotage  dues  shall  be  made  to  the  collector  of  customs 
in  the  port  of  London  by  some  one  or  more  of  the  following  persons,  that 
is  to  say,  the  n:iaster  or  other  person  havine  the  charge  of  such  ship,  or  the 
consignees  or  agents  thereof  who  have  paid  or  made  themselves  liable  to 
pay  any  other  charge  for  such  ship  in  the  said  port  of  London  ;  and  such 
pilotage  may  be  recovered  in  the  same  manner  as  other  pilotage  dues  are 
nereinbefore  declared  to  be  recoverable. 

382.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  the  CertWcate  of  pay- 
said  collector  of  customs  shall,  on  receiving  any  pilotage  dues  in  respect  JolSe  riTen?**** 
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Bonds  to  be 
glTcn. 


(2.)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to  the  Com- 
missioners of  Customs  in  London,  ana  to  the  principal  officers  of 
customs  resident  at  all  ports  within  the  limits  for  whicn  such  pilot  is 
licensed  ;  and  such  notice  shall  be  posted  up  by  the  Commissioners 
at  the  Custom  House  in  London,  and  by  such  officers  at  the  custom 
houses  of  the  ports  at  which  they  are  respectively  resident. 

372.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  every 
Trinity  House  pilot  on  his  appointment  shall  execute  a  bond  for  one  hun- 
dred pounds  conditioned  for  the  due  observance  on  his  part  of  the  regula- 
tions and  bve-laws  of  the  Trinity  House,  such  bond  to  be  free  from  stamp 
duty,  and  ffom  any  other  charge  except  the  actual  expense  for  preparing 
the  same. 

Llabflity  limited.       878.  No  qualified  pilot  who  has  executed  such  bond  as  is  hereinbefore 

mentioned  shall  be  liable  for  neglect  or  want  of  skill  beyond  its  penalty 
and  the  amount  of  pilotage  payable  to  him  in  respect  of  the  voyage  on 
wliich  he  is  engaged. 


Conttnnanea  and 
renewal  of  li- 


Powor  to  reToke 
and  raspend 
liceneet. 

CompuUorp  Pilot- 

age  ( Trinity 

Some). 

Penalty  on  maa- 
ten  of  thips  em- 
ploying unit- 
censed  pUota,  or 
acting  as  pilot. 


874.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Houae,  no 
licence  granted  by  them  shall  continue  in  force  beyond  the  thirty-first  day 
of  January  next  ensuing  the  date  of  such  licence,  out  the  same  may,  upon 
the  application  of  the  puot  holding  such  licence,  be  renewed  on  such  thirty- 
first  aay  of  January  in  every  year,  or  an^  subsequent  day,  by  indorsement 
under  the  hand  of  the  secretaiy  of  the  Trinity  House,  or  such  other  person 
as  may  be  appointed  by  them  for  that  purpose. 

875.  The  Trinity  House  shall  have  power  to  revoke  or  suspend  the 
licence  of  any  pilot  appointed  by  them,  in  such  manner  and  at  such  time 
as  they  think  fit 

Compulsory  Pilotage  {Trinity  House), 

376.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  to 
the  exemptions  hereinafter  contained,  the  pilotage  districts  of  the  Trinity 
House  within  which  the  employment  of  pilots  is  compulsory  are  the  London 
district  and  the  Trinity  House  outport  districts,  as  hereinbefore  defined ; 
and  the  master  of  every  ship  navigating  within  any  part  of  such  district  or 
districts,  who,  after  a  qualified  pilot  has  offered  to  take  charge  of  such  ship, 
or  has  made  a  signal  for  that  purpose,  either  himself  pilots  such  ship  with- 
out possessing  a  certificate  enabhng  him  so  to  do,  or  employs  or  continues 
to  employ  an  unqualified  person  to  pilot  her,  shall  for  every  such  offence, 
in  addition  to  the  penaltv  hereinbefore  specified,  if  the  Trinity  House 
certify  in  writing  under  their  common  seal  that  the  prosecutor  is  to  be  at 
liberty  to  proceed  for  the  recovery  of  such  additional  penalty,  incur  an 
additional  penalty  not  exceeding  five  pounds  for  every  fifty  tons  burden  of 
such  ship. 

Trinity  Houm  to  377.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  a  suffi- 
f*ra*c«J5tant*°'  cient  number  of  qualified  pilots  shall  always  be  ready  to  take  charge  of 
iuppiy^f  quau-  ships  coming  from  the  westward  past  Dungeness  ;  and  the  Trinity  House 
fled  pilots  at         shidl,  by  bye-law  to  be  made  in  the  same  manner  as  other  bye-laws  made 

under  the  powers  herein  contained,  make  such  regulations  with  respect  to 
tlie  pilots  under  their  control  as  may  be  necessary  in  order  to  provide  for 
an  unintermitted  supply  of  qualified  pilots  for  such  ships,  and  to  insure 
their  constant  attenaance  upon  and  due  performance  of  tneir  duty  both  by 
night  and  day,  whether  by  cruizing  between  the  South  Foreland  and 
Dungeness,  or  l3y  going  off  from  shore  upon  signals  made  for  the  purpose, 
or  by  both  of  such  means,  or  by  any  other  means,  and  whether  in  rotation 
or  otherwise,  as  the  Trinity  House  think  fit. 


DongeneM. 
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.  878.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Hoose,  every  Ship  coming  pmit 
master  of  any  ship  coming  from  the  westward,  and  bound  to  any  place  in  hiSSng"p5o°on 
the  rivers  Thiames  and  Med  way,  (unless  she  has  a  qualified  pilot  on  board  board  to  take  the 
or  is  exempted  from  compulsory  pilotage,)  shall,  on  the  arrival  of  such  ship  ^^J^^v^^*^ 
off  Dungeness,  and  thenceforth  until  she  has  passed  the  south  buoy  of  the  '  **  w  o  o  en. 
Brake,  or  a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  or 
until  a  qualified  pilot  has  come  on  board,  display  and  keep  flying  the  usual 
signal  for  a  pilot ;  and  if  any  qualified  pilot  is  within  hail,  or  is  approach- 
ing and  within  half  a  mile,  and  has  the  proper  distinguishing  flag  flying  in 
his  boat,  such  master  shall,  by  heaving- to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with .  the  safety  of  his  ship, 
facilitate  such  pilot  getting  on  board,  and  shall  give  the  charge  of  piloting 
his  ship  to  such  pilot ;  or  if  there  are  two  or  more  of  such  pilots  offering  at 
the  same  time,  to  such  one  of  them  as  may,  according  to  the  regulations 
for  the  time  being  in  force,  be  entitled  or  required  to  take  such  charge ; 
and  if  any  such  master  fails  to  display  or  keep  flying  the  usual  signal  for  a  Penalty  on  mas- 
pilot  in  manner  hereinbefore  required,  or  to  facilitate  any  such  qualified  diJluyiI55iJj 
pilot  as  aforesaid  getting  on  board  as  hereinbefore  required,  or  to  give  the  tignal  for  pilot, 
charge  of  piloting  his  ship  to  such  pilot  as  hereinbefore  mentioned  in  that 
behflif,  he  shall  incur  a  penalty  not  exceeding  double  the  sum  which  might 
have  been  demanded  for  the  pilotage  of  his  ship,  such  penalty  to  be  paid 
to  the  Trinity  House,  and  to  be  carried  to  the  account  of  the  Trinity  Ilouse 
Pilot  Fund. 

379.  The  following  ships,  when  not  carrying  passengers,  shall  be  ex-  Exemptions  (yom 
empted  from  compulsory  pilotage  in  the  Loudon  district,  and  in  the  Trinity  ^J***^^®'^  P**"** 
House  outport  districts ;  (that  is  to  say,) 

il.^  iShips  employed  in  the  coasting  trade  of  tlie  United  Kingdom  : 
2.)  Ships  of  not  more  than  sixty  tons  burden : 

(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of  Bou- 
logne : 
(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  which  are 

wholly  laden  with  stone  being  the  produce  of  those  islands  : 
5.)  Ships  navieatins  within  the  limits  of  the  port  to  which  they  belong : 
6.)  Ships  passing  through  the  limits  of  any  pilotage  district  on  their 
voyages  between  two  places  both  situate  out  of  such  limits,  and  not 
bemg  bound  to  any  place  within  such  limits  nor  anchoring  therein. 

Rate$  of  Pitotoge 

Rates  of  Pilotage  {Trinity  Home).  {THnity  Houm). 

880.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  there  Rates  of  pUotage. 
shall  continue  to  be  paid  to  all  Trinity  House  pilots,  in  respect  of  their 
pilotage  services,  sucn  dues  as  are  immediately  before  the  time  when  this 
act  comes  into  operation  payable  to  them  in  respect  of  such  services. 

381.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  Pajment  of  pilot- 
notwithstanding  anything  hereinbefore  contained,  there  shall  be  paid  in  JSi£j,*,^JJ 
respect  of  all  foreign  ships  trading  to  and  from  the  port  of  London,  and  not  trading  to  and 
exempted  from  pilotage,  the  following  pilotage  dues  ;  that  is  to  say,  as  to  ^P  ^V  ^^ 
ships  inwards,  tne  full  amount  of  dues  for  the  distance  piloted,  and  as  to  ^'^'^  ^^ 
ships  outwards,  the  full  amount  of  dues  for  the  distance  required  by  law  ; 

and  payment  of  such  pilotage  dues  shall  be  made  to  the  collector  of  customs 
in  the  port  of  London  by  some  one  or  more  of  the  following  persons,  that 
is  to  say,  the  master  or  other  person  having  the  charge  of  such  ship,  or  the 
consignees  or  agents  thereof  who  have  paid  or  made  themselves  liable  to 
pay  any  other  charge  for  such  ship  in  the  said  port  of  London  ;  and  such 
pUotaffe  may  be  recovered  in  the  same  manner  as  other  pilotage  dues  are 
nereinbefore  declared  to  be  recoverable. 

382.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  the  CeitiUcate  of  pajr- 
said  collector  of  customs  shall,  on  receiving  any  pilotage  dues  in  respect  JJbefWen?**** 
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of  foreign  ships,  give  to  the  person  paying  the  same  a  receipt  in  writing ; 
and  no  officer  of  customs  in  the  port  of  London  shall  grant  a  clearance  or 
transire  for  any  such  foreign  ship  as  aforesaid  without  the  production  of 
such  receipt ;  and  if  any  such  snip  attempts  to  go  to  sea  without  such 
clearance  or  transire,  any  such  officer  may  aetain  her  until  the  said  receipt 
is  produced. 

883.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Honse,  the 
said  collector  shall  pay  over  to  the  Trinity  House  the  pilotage  dues  re- 
ceived by  him  in  respect  of  any  foreign  ship  ;  and  the  Tnnity  House  shsJI 
apply  the  same  in  manner  following  : 

In  the  first  place,  in  paving  to  any  pilot  who  may  bring  sufficient  proof 
of  his  having  had  the  charge  of  such  ship  such  dues  as  would  have 
been  payable  to  him  for  such  pilotage  service  if  the  ship  had  been  a 
Britisn  ship,  after  deducting  therefrom  the  poundage  due  to  the  Trinity 
House : 

In  the  second  place,  in  paying  to  any  unlicensed  person  who  may  bring 
sufficient  proof  of  his  naving,  in  the  absence  of  a  licensed  pilot,  had  the 
charge  of  such  ship,  such  amount  as  the  Trinity  House  may  think 
proper,  not  exceeding  the  amount  which  would  under  similar  circum- 
stances have  been  payable  to  a  licensed  pilot,  after  deducting  pound- 
age : 

And,  lastly,  shall  pay  over  to  the  Trinity  House  Pilots  Fund  the  residue, 
together  with  all  poundage  deducted  as  aforesaid. 

884.  Whenever  any  difference  arises  between  the  master  and  the  quali- 
fied pilot  of  any  ship  trading  to  or  from  the  port  of  London  as  to  her 
draught  of  water,  the  Trinity  house  shall  upon  application  by  either  party, 
made,  in  CB»e  of  a  ship  inward-bound,  within  twelve  hours  after  her  arrival 
or  at  some  time  before  she  begins  to  discharge  her  cargo,  and  in  the  case 
of  a  ship  outward-bound  before  she  quits  her  moorings,  appoint  some 
proper  officer  who  shall  measure  the  ship,  and  settle  the  difference  accord- 
mgfy  i  and  there  shall  be  paid  to  the  officer  measuring  such  slup,  by  the 
party  against  whom  he  decides,  the  following  sums  ;  (that  is  to  say,)  one 
guinea  if  the  ship  be  below,  and  half  a  guinea  if  the  ship  be  above  the 
entrance  of  the  London  Docks  at  Wapping. 

Pilot  Fund  (Trinity  House), 

886.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  there 
shall  continue  to  be  paid  to  them,  and  carried  over  to  the  Trinity  House 
Pilot  Fund,  the  sums  of  money  following ;  (that  is  to  say^) 
(1.)  A  poundage  of  sixpence  in  the  pouna  upon  the  pilotage  earnings  of 

all  pilots  licensed  by  the  Trinity  House  : 
(2.)  A  sum  of  three  pounds  three  snillings  to  be  paid  on  the  first  day  of 
January  in  every  year  by  every  person  licensed  by  the  Trinity  House 
to  act  as  pilot  in  any  district  not  under  the  superintendence  of  sub- 
commissioners,  or  in  any  part  of  such  district : 
And  any  qualified  pilot  giving  a  false  account  of  his  earnings,  or  making 
default  m  payment  of  any  sum  due  from  him  under  this  section,  shall  forfeit 
double  the  amount  payable,  and  shall  further  be  liable,  at  the  discretion  of 
the  Trinity  House,  to  suspension  or  dismissal. 

886.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  by 
virtue  of  any  act  or  acts  of  Parliament  or  otherwise,  the  said  Trinity  House 
Pilot  Fund  shall  be  chargeable  in  the  first  instance  with  such  expenses  as 
the  Trinity  House  may  duly  incur  in  performance  of  their  duties  in  respect 
of  pilots  and  pilotage,  and  after  payment  thereof  shall,  subject  to  any 
alteration  to  be  made  by  the  Trinity  House,  be  administered  by  the  Trinity 
House  for  the  benefit  of  such  pilots  licensed  by  them  after  the  first  day  of 
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October,  one  thousand  eight  hundred  and  fifty-three,  as  are  incapacitated 
for  the  performance  of  their  duty  by  reason  of  age,  infirmity  or  accident,  or 
of  the  widows  and  children  of  pilots  so  licensed,  or  of  such  incapacitated 
pilots  only. 

Jppointmenl  of 
Sub-Contmis- 

Appointment  of  Sub-Commissionera  by  Trinity  Houses  of  Hull  and  Soute$  of  Hull 

Newcastle.  and  Newautle. 

887.  The  two  corporations  of  the  Trinity  Houses  of  the  ports  of  Hull  Power  to  Trinity 
and  Newcastle  shidl  continue  to  appoint  sub-commissioners,  not  being  more  j^d^NewcuUe'to 
than  seven  nor  less  than  three  in  number,  for  the  purpose  of  examining  appoint  tub-corn- 
pilots  in  all  districts  in  which  they  have  been  used  to  make  such  appoint-  »»*»•*«>«»• 
ments,  and  may,  with  the  consent  of  her  Majesty  in  council,  but  not  other- 
wise, appoint  like  sub- commissioners  for  any  other  district  situate  within 

their  respective  jurisdictions  ;  but  no  pilotage  district  already  under  the 
authority  of  any  sub-commissioners  appointed  by  either  of  the  said  corpo- 
rations shall  be  extended,  except  with  such  consent  as  aforesaid  ;  and  no 
sub-commissioners  appointed  or  to  be  appointed  by  the  Trinity  Houses  of 
Hull  and  Newcastle  shall  be  deemed  to  be  pilotage  authorities  within  the 
meaning  of  this  act,  nor  shall  anything  in  this  act  contained  be  held  to 
confer  upon  the  commissioners  for  regulating  the  pilotage  of  the  port  of 
Kingston-upon-Hull  and  of  the  river  Humber  any  jurisdiction  of  a  different 
nature  or  character  fi'om  that  which  they  have  heretofore  exercised. 

Saline  of  Owtura 
amd  Mtuten 

Saving  of  Oumers  and  Masters  Rights.  Righu. 

888.  No  owner  or  master  of  any  ship  shall  be  answerable  to  any  person  Limitation  of 
whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity  of  Jliere^piiotileii 
any  qualified  pilot  acting  in  charge  of  such  ship,  within  any  district  where  eompubory. 
the  employment  of  such  pilot  is  compulsory  by  law. 

PART  VI. 

LIGHTHOUSES. . 

Mamofemeuitf 
Management  of  Lighthouses.  ztghihouttt. 

889.  Subject  to  the  provisions  hereinafter  contained,  and  subject  also  to  Management  of 
any  powers  or  riehts  now  lawfully  enjoyed  or  exercised  by  any  person  or  {Jjjyll^^' 
body  of  persons  having  by  law  or  usage  authority  over  local  lighthouses,  beacons  to  be  in 
buoys  or  Deacons,  hereinafter  termed  "  local  authorities,"  the  superintendence  I*^"*'?  Houie 
and  management  of  all  lighthouses,  buoys  and  beacons  shall  be  vested  in  Northern  l^ht 
the  following  bodies  ;  (that  is  to  say,)  housee,  and  port 

In  England  and  Wales,  and  the  islands  of  Jersey,  Guemsejr,  Sark  and  J^SSJ" 
Aldemey,  and  the  adjacent  seas  and  islands,  and  in  Hebgoland  and 
Gibraltar,  in  the  Trinity  House  : 
In  Scotland  and  the  adjacent  seas  and  islands,  and  in  the  Isle  of  Man,  in 

the  Commissioners  of  Northern  Lighthouses  hereinafter  mentioned  : 
In  Ireland  and  the  adjacent  seas  and  islands,  in  the  Port  of  Dublin  Cor- 
poration : 
And  subject  to  the  provisions  hereinafter  contained,  the  said  Trinity  House 
commissioners  and  corporation  (hereinafter  termed  "  general  lighthouse 
authorities")  shall  respectively  continue  to  hold  and  mamtain  all  property 
now  vested  in  them  in  that  behalf  in  the  same  manner  and  for  the  same 
purposes  as  they  have  hitherto  held  and  maintained  the  same. 

890.  The  persons  holding  the  foUowine  offices  shall  be  a  body  corporate  Ineorporatioo  of 
under  the  name  of  the  CJommissioners  of  Northern  Lighthouses  ;  (that  is  to  No'SemUgSt?' 

say,)  bouses. 

(1.)  The  Lord  Advocate  and  the  Solicitor-Q-eneral  for  Scotland : 
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(2.)  The  Lords  Provosts  of  Edinburgh  and  Glasgow,  and  the  Provosts  of 

the  cities  of  Aberdeen,  Inverness  and  Campbeltown : 
(3.^  The  eldest  Bailies  of  Edinburgh  and  Glasgow : 
(4.)  The  Sheriffs  of  the  counties  of  Edinburgh,  Lanark,  Renfrew,  Bute, 
Areyle,  Inverness,  Ross,  Orkney,  Caitlmess,  Aberdeen,  Ayr,  f^fe, 
Fonar,  Wigton,  Sutherland,  Kuicardine,  Kirkcudbright  and  Elgin : 
And  shall  have  a  common  seal ;  and  any  five  of  such  commissioners  shall 
constitute  a  quorum,  and  shall  have  power  to  do  all  such  matters  and  things 
as  might  be  done  by  the  whole  body  of  commissioners. 

891.  In  addition  to  the  persons  above  mentioned,  it  shall  be  lawful  for 
the  said  commissioners  at  any  time  after  this  act  comes  into  operation  to 
elect  the  provost  or  chief  magistrate  of  any  royal  or  parliamentary  burgh 
on  or  near  any  part  of  the  coasts  of  Scotland  and  the  sheriff  of  any  county 
abutting  on  sucn  coasts. 

Trinltf  Home  392.  The  Trinity  House,  their  engineers,  workmen  and  servants,  may  at 

hoaMi!i*tar8cou^^  all  times  enter  any  lighthouees  within  the  jurisdiction  of  the  said  commia- 
ijuid  aad  ireUod.  sioners  or  corporation  to  view  the  condition  thereof  or  otherwise  for  the 

purposes  of  this  act. 

393.  The  Board  of  Trade  may,  upon  complaint  to  the  effect  that  any 
lighthouse,  buoy  or  beacon  under  the  management  of  any  of  the  said  gene- 
rid  lighthouse  authorities,  or  any  work  connected  therewith,  is  inefficient  or 
improperly  managed  or  unnecessary,  authorize  persons  to  inspect  the  same ; 
and  every  person  so  authorized  may  inspect  the  same  accordingly,  and 
make  such  inquiries  in  respect  thereof  and  of  the  management  thereof^  as 
he  may  think  fit ;  and  all  officers  and  others  having  the  care  of  such  light- 
houses, buoys  or  beacons  or  concerned  in  the  management  thereof^  shall 
furnish  all  such  information  and  explanations  in  relation  thereto  as  he  may 
require ;  and  the  said  general  lighthouse  authorities  and  their  respective 
officers  shall  at  all  times  give  to  the  Board  of  Trade  all  such  returns,  ex- 
planations or  information  in  relation  to  the  lighthouses,  buoys  or  beacons 
within  their  jurisdiction  and  the  management  thereof  as  such  Board  may 
from  time  to  time  require. 

Power  to  general  894.  Each  of  the  said  general  lighthouse  authorities,  upon  giving  due 
liStuTeontrof^  notice  of  their  intention,  shall  have  power,  with  the  sanction  of  the  Board 
]oeal  authoritiet.    of  Trade,  to  compel  any  local  authority  having  inrisdiction  in  the  matter 

of  lighthouses,  buoys  or  beacons  at  any  place  situate  within  the  jurisdic- 
tion of  such  general  lighthouse  authority,  to  lay  down  buovs,  or  to  remove 
or  discontinue  any  existing  lighthouse  or  beacon,  or  to  make  any  variation 
in  the  character  of  any  lighthouse  or  in  the  mode  of  exhibiting  lights 
therein ;  and  no  such  local  authority  as  aforesaid  shall  erect  any  new  light- 
house, or  remove  or  discontinue  any  lighthouse,  or  vary  the  character  of 
any  lighthouse  or  the  mode  of  exhibiting  lights  therein,  without  the  sanc- 
tion of  the  general  lighthouse  authority  within  whose  jurisdiction  the  same 
is  situate. 

In  eaee  of  defltult  395.  If  any  local  authority  having  power  to  erect,  muntiun  or  place  any 
focaulihi^outei  ^^^*^  lighthouse,  buoy  or  beacon  at  any  place  within  the  jurisdiction  of  one 
maj  be  trans-  of  the  said  general  lighthouse  authorities  fails  so  to  do,  or  fldls  to  obey  any 
fo'TCj  to  «•"«»'  direction  given  by  such  authority  under  the  last  preceding  section,  her 
SSm.*^"'**^        Majesty  may,  upon  application  from  such  general  lighthouse  authority,  by 

order  in  council  direct  that  such  power  as  aforesaid  shall  be  transferred  to 
such  last-mentioned  authority  ;  and  such  power,  together  with  all  powers 
of  levying  and  receiving  dues  in  respect  of  such  lighthouse,  buoy  or  beacon, 
shall  thereupon  become  vested  in  such  last-mentioned  authority ;  and  such 
lighthouse,  with  its  appurtenances,  and  also  such  buoy  or  beacon,  and  all 
dues  leviable  in  respect  thereof,  shall  thenceforth  be  subject  in  all  respects 
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to  the  same  regulations  as  other  lighthouses  and  light  dues,  buoys  and 
beacons  provided  for  by  this  act. 

Light  Dues.  Light  Dues, 

896.  Subject  to  any  alterations  to  be  made  under  the  powers  hereinafter  Dum  to  be  levied, 
contained,  the  stud  general  lighthouse  authorities  shall,  in  respect  of  the 

existing  lighthouses,  Duoys  or  beacons  within  their  respective  jurisdictions, 
continue  to  levy  dues,  hereinafter  called  light  dues,  after  the  rate  at  which 
the  same  are  levied  at  the  time  when  this  act  comes  into  operation  ;  and 
such  light  dues  shall  be  payable  in  respect  of  all  ships  whatever,  except 
ships  belonging  to  her  Majesty,  and  ships  hereby  exempted  from  payment 
thereof. 

897.  Her  Majesty  may,  by  and  with  the  advice  of  her  privy  council.  Light  dues  to  be 
from  time  to  time  reduce  all  or  any  of  the  dues  for  the  time  being  payable  JuIiS  bjr^ber 

in  respect  of  existing  or  Aiture  lighthouses,  buoys  or  beacons  ibr  the  time  Maiettj  in  ooun- 

being  under  the  management  of  the  said  general  lighthouse  authorities  ;  ^' 

and  may  also  by  and  with  the  like  advice  from  time  to  time  increase  or  vary 

any  of  such  dues,  so  that  no  dues  payable  in  respect  of  any  lighthouse,  buoy 

or  beacon  existing  at  the  time  when  this  act  comes  into  operation  are  made 

to  exceed  the  amount  which  has  at  any  period  previous  to  such  time  been 

received  in  respect  thereof  or  to  which  the  said  dues  might  during  any 

part  of  such  period  as  last  aforesaid  lawfully  have  been  raised. 

898.  Each  of  the  said  general  lighthouse  authorities  shall  have  power,  Po^en  of  general 
with  the  consent  of  her  Slajesty  in  council,  to  do  any  of  the  following  Hf^Clttw^d 
things  ;  (that  is  to  say,)  regulate  duet. 

To  exempt  any  ship  or  any  classes  of  ships  from  the  pajonent  of  light 
dues  receivable  by  such  authority,  and  to  annex  any  terms  or  condi- 
tions  to  such  exemptions  : 

To  alter  the  times,  places  and  modes  at  and  in  which  the  light  dues  re- 
ceivable by  such  authority  are  payable  : 

To  substitute  any  other  dues  or  class  of  dues,  whether  by  way  of  annual 
payment  or  otherwise,  in  respect  of  any  ships  or  classes  of  ships,  for 
the  dues  payable  to  such  authority  for  the  time  being. 

899.  Tables  of  all  light  dues,  and  a  copy  of  the  regulations  for  the  time  Pnbiiestion  of 
being  in  force  in  respect  thereof,  shall  be  posted  up  at  all  custom  houses  J^*"*  «gul». 
within  the  United  kingdom;  and  each  of  the  said  general  lighthouse 
authorities  shall  from  time  to  time  as  occasion  requires  furnish  copies  of 

such  tables  and  regulations  to  the  Commissioners  of  Customs  in  London, 
and  to  the  principal  officers  of  customs  resident  at  all  places  where  light 
dues  are  collected  on  account  of  such  lighthouse  authority ;  and  such  copies 
shall  be  posted  up  by  the  Commissioners  at  the  Custom  House  in  London, 
and  by  such  officers  at  the  custom  houses  of  the  places  at  which  they  are 
respectively  resident 

400.  A  receipt  for  light  dues  shall  be  given  by  the  person  appointed  to  Ship  not  to  be 
collect  the  same  to  every  person  paying  the  same,  and  no  officer  of  customs  jlSduction  orge- 
at any  port  where  light  dues  are  payable  in  respect  of  any  ship  shall  grant  ceipt  for  Ugbt 

a  clearance  or  transire  for  any  such  ship  unless  the  receipt  for  ^e  same  is  ^°M' 
produced  to  him. 

401.  If  the  owner  or  master  of  any  ship  fails  on  demand  of  the  autho-  Power  of  dbtieee 
rized  collector  to  pay  the  light  dues  due  in  respect  thereof,  it  shall  be  lawful  *""«'**  *»«•• 
for  such  coUector.  in  addition  to  any  other  remedy  which  he  or  the  autho- 
rity b^  whom  he  is  appointed  is  entitled  to  use,  to  enter  upon  such  ship, 

and  distrain  the  goods,  guns,  tackle  or  any  other  thing  of  or  belonging  to 
or  on  board  such  ship,  and  to  detain  such  distress  until  the  said  light  dues  are 
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Said  ;  and  if  payment  of  the  same  ia  not  made  within  the  period  of  three 
ays  next  ensuing  each  distress,  he  may,  at  any  time  dming  the  continn- 
ance  of  sach  nonpayment,*cau8e  the  same  to  be  appraised  by  two  sufficient 
persons  or  sworn  appraisers,  and  thereupon  sell  the  same,  and  apply  the 
proceeds  in  payment  of  the  light  dues  due,  together  with  all  reasonable 
expenses  incurred  by  him  under  this  section,  paying  the  surplus  (if  any)  on 
demand  to  the  said  owner  or  master. 

402.  Every  person  appointed  to  collect  light  dues  by  any  of  the  said 
general  lighthouse  authorities  shall  collect  all  light  dues  payable  at  the 
port  or  place  at  which  he  is  so  appointed,  whether  the  same  be  collected  on 
account  of  such  last-mentioned  authority  or  of  the  other  general  lighthouse 
authorities,  and  shall  pay  over  to  the  general  lighthouse  authority  by  whom 
he  was  appointed,  or  as  it  directs,  the  whole  amount  of  light  dues  received 
by  him ;  and  the  authority  so  receiving  the  same  shaH  keep  accounts 
thereof,  and  shall  cause  the  same  to  be  remitted  to  her  Majesty's  pay- 
master-general in  such  manner  as  the  Board  of  Trade  directs. 

408.  All  light  dues  coming  to  the  hands  of  any  of  the  said  general  light- 
house authorities  under  this  act  shall  be  carried  to  the  account  of  the  Mer- 
cantile Marine  Fund  hereinafter  mentioned,  and  shall  be  dealt  with  in 
manner  hereinafter  prescribed. 
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aDdbeacona. 


Construction  of  and  Dues  for  New  Lighthouses. 

404.  Each  of  the  said  general  lighthouse  authorities  shall  have  pow^, 
within  its  iurisdiction,  to  execute  the  following  works  and  do  the  following 
things ;  (that  is  to  say,) 

(1.)  To  erect  or  place  new  lighthouses,  with  all  requisite  works,  roads 

and  appurtenances,  or  alter  or  remove  any  existLag  lighthouses : 
(2.)  To  erect  or  place  any  new  buoys  or  beacons,  or  alter  or  remove  any 

existing  buoys  or  beacons : 
(3.)  To  take  and  purchase  any  land  which  may  be  necessary  for  the 
above  purposes,  or  for  the  maintenance  of  the  works  or  the  residence 
of  the  light  keepers : 
(4.)  To  vary  the  character  of  any  lighthouse  or  the  mode  of  exhibiting 

lights  therein : 
(5.)  To  sell  any  land  belonging  to  it : 
But  the  exercise  of  the  above  power  shall,  in  the  case  of  the  said  coomiis- 
sioners  and  corporation,  be  subject  to  the  restrictions  hereinafter  con- 
tained. 

406.  Previously  to  undertaking  any  such  work  as  aforesaid,  the  said 
commissioners  or  corporation,  as  the  case  may  be,  shall  forward  a  notice 
specifying  fuUy  the  nature  of  the  work  proposed  to  be  undertaken  by  them, 
and  their  reasons  for  undertaking  the  same,  to  the  Trinity  House,  who  shall 
take  the  proposed  scheme  into  their  consideration,  and  notify  to  the  said 
commissioners  or  corporation  their  approval  or  rejection  thereof  with  or 
without  modifications ;  but  no  such  notification  shall  be  binding  on  the 
said  commissioners  or  corporation  until  the  same  has  been  sanctioned  by 
the  Board  of  Trade  in  manner  hereinafter  mentioned ;  and  at  any  time 
previous  to  such  sanction  being  given,  the  said  commissioners  or  corpora- 
tion may  forward  to  the  Trinity  House  and  the  Board  of  Trade,  or  either 
of  them,  any  objections  to,  or  observations  upon,  or  suggestions  in  respect 
of,  such  notification. 

Sanction  of  Board      406.  In  Order  to  obtain  such  sanction  as  aforesaid,  the  Trinity  House 
of  Trade,  how  to    shall  forward  a  copy  of  their  notification,  accompanied  by  copies  of  all 

communications  that  have  passed  between  the  Trinity  House  and  the  said 
commissioners  or  corporation,  to  the  Board  of  Trade ;  and  such  Board  shidl 
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be  obtained. 
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have  power  to  give  any  directions  they  maj  think  fit  in  relation  to  the 
matters  submitted  to  them,  by  granting  or  withholding,  their  sanction, 
either  wholly  or  partially,  and  either  with  or  without  modification. 

407.  The  Trinity  House  shall  forthwith  communicate  the  directions  Trinity  Houw  to 
given  by  the  Board  of  Trade  in  relation  to  the  matters  aforesaid  to  the  said  JJithoriiiM  of***** 
commissioners  or  corporation,  and  the  said  commissioners  or  corporation  decision  of  Board 
shall,  upon  the  receipt  of  such  directions,  be  bound  to  act  in  conformity  o' Trade, 
therewith,  and  to  do  or  forbear  doing  anything  thereby  directed  to  be  done 

or  forborne. 

408.  The  Trinity  House  shall  have  power  to  direct  the  said  commis-  ^owet  to  Trinity 
sioners  and  corporation,  or  either  of  them,  to  execute  the  following  works ;  Jinctfon^of  Boaid 

(that  is  to  say,)  of  Trade,  to  com* 

(1.)  To  continue  any  existing  lighthouses,  buoys  or  beacons  :  Swkt^r  com-*' 

(2.)  To  erect  or  place  any  new  lighthouses,  buoys  or  beacons,  or  alter  or  noLioners  and 

remove  any  existing  lighthouses,  buoys  or  beacons  :  corporation. 

(3.)  To  vary  the  character  of  any  lighthouse,  or  the  mode  of  exhibiting 
lights  therein : 
But  no  such  directions  shall  be  issued  to  the  said  commissioners  or  corpo- 
ration until  the  issue  thereof  has  been  sanctioned  by  the  Board  of  Traae ; 
such  sanction  to  be  obtained  by  the  Trinity  House  in  manner  hereinafter 
mentioned. 

409.  Previously  to  issuing  any  such  directions  as  aforesaid,  the  Trinity  Sanction  of  Board 
House  shall  make  an  application  to  the  Board  of  Trade,  stating  fully  the  jJ^JjSiJd!'^  *° 
nature  of  the  work  to  which  such  directions  relate  and  their  reasons  for 

directing  the  same  ;  and  shall  at  the  same  time  give  notice  to  the  said  com-  * 
missioners  or  corporation  respectively  of  such  their  application,  by  causing 
written  notice  of  the  said  application  and  a  copy  of  the  proposed  directions 
to  be  lefl  at  or  sent  to  the  office  of  the  said  commissioners  in  Edinburgh, 
or  the  office  of  the  said  corporation  in  Dublin,  as  the  case  may  be  ;  and 
opportunity  shall  be  afforded  to  the  said  commissioners  or  corporation  to 
submit  any  observations  they  may  see  fit  to  make  with  respect  to  such 
application  to  the  Trinity  House  and  to  the  Board  of  Trade  ;  and  if  there- 
upon the  said  Trinity  House  adhere  to  their  said  directions,  and  if  the 
Board  of  Trade  concur  therein,  and  if  such  adherence  and  concurrence  is 
duly  notified  to  the  said  commissioners  or  corporation,  it  shall  be  their 
duty  within  a  reasonable  time  after  such  notification  is  made  to  carry  the 
said  directions  into  effect. 

410.  Upon  the  completion  of  any  new  lighthouse,  buoy  or  beacon,  her  Her  M^ty  may 
Majesty  may  by  order  m  council  fix  such  dues  in  respect  tnereof  to  be  paid  ^J  Jx^duM  to^' 
by  the  master  or  owner  of  every  ship  which  passes  the  same  or  derives  taken  for  new 
benefit  therefrom  as  her  Majesty  may  deem  reasonable,  and  may  firom  time  Ughthou»ea. 

to  time  alter  the  amount  thereof ;  and  such  dues  shall  be  paid  and  col- 
lected in  the  same  manner,  by  the  same  means,  and  subject  to  the  same 
conditions  in,  by  and  subject  to  which  the  light  dues  authorized  to  be  levied 
by  this  act  are  paid  and  collected. 

411.  No  dues  for  any  lighthouse,  buoy  or  beacon  to  be  erected  or  placed  No  dnei  to  be 
in  or  near  the  islands  of  Guernsey,  Jersey,  Sark  or  Aldemey  shall  be  taken  c Jinliei  Itiande 
in  the  said  islands  of  Guernsey  or  Jersey  without  the  consent  of  the  states  without  oontent 
of  the  said  islands  respectively ;  nor  shall  any  powers  hereinbefore  given  of  the  Statet,  and 
to  the  Trinity  House  in  respect  of  any  lighthouse,  buoy  or  beacon  erected  "xwciliS  rticrein 
or  placed  in  the  islands  of  Guernsey  or  Jersey,  or  hereafter  to  be  erected  but  by  order  in 
or  placed  in  such  islands,  be  exercised  without  the  consent  of  her  Majesty  ««"">«**• 

in  council. 
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incoTMntion  of        412.  The  Lands  ClaoBes  ConBolidation  Act,  1845,  and  ^e  Landfl  Clauses 
B*9Vici.oc.  18   Consolidation  Act  (Scotland),  1846,  shaU  be  incorporated  in  this  act,  and 
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shall  applj  to  all  lighthouses  to  be  constructed  and  all  land  to  be  par- 
chased  under  the  powers  thereof. 

Surrender  of  Local  Lighthouses, 
Loeai  iifhthoutM       413^  Evety  local  authority  holding  any  lighthouse,  buoy  or  beacon  at 
Sired  to'tenerai     ^^7  place  Within  the  jurisdiction  of  any  of  the  said  general  lighthouse 
lighthouse  ftutho-  authorities  may,  if  they  think  fit,  surrender  or  sell  the  same  to  such  general 
'^'^'  lighthouse  authority,  and  such  authority  may,  with  the  consent  of  the  Board 

of  Trade,  accept  or  purchase  the  same,  the  purchase  money  (if  any)  to  be 
paid  out  of  the  saia  Mercantile  Marine  Fund ;  and  thereupon  such  light- 
nouse  and  its  appurtenances  or  such  buoy  or  beacon,  as  the  case  may  be, 
shall  become  vested  in  such  authority ;  and  such  authority  shall  be  entitled 
to  receive  all  dues  lawfully  payable  m  respect  thereof  at  the  time  of  such 
surrender  or  sale,  or,  if  her  Majesty  by  order '  in  council  so  directs,  such 
dues  as  might  be  fixed  and  made  payable  if  the  sataie  were  a  new  light- 
house, buoy  or  beacon  ;  and  such  lighthouse,  buoy  or  beacon,  and  the  dues 
payable  in  respect  thereof,  shall,  after  such  surrender  or  sale,  be  subject  in 
all  respects  to  the  same  regulations  as  other  lighthouses  and  light  dues, 
buoys  and  beacons  provided  for  by  this  act. 
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Damage  to  Lights,  Buoys  and  Beacons, 

414.  If  Any  person  wilfully  or  negligently  commits  any  of  the  following 
offences  ;  (that  is  to  say,) 

(1.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  buoy 

or  beacon : 
(2.^  Removes,  alters  or  destroys  any  light  ship,  buoy  or  beacon : 
(3.)  Rides  by,  makes  fast  to,  or  runs  foul  of  any  lignt  ship  or  buoy : 
He  shall,  in  addition  to  the  expenses  of  making  good  any  damage  so  occa- 
sioned, incur  a  penalty  not  exceeding  fifty  pounds. 

Prevention  of  False  Lights, 

415.  Whenever  any  fire  or  light  is  burned  or  exhibited  at  such  place  or 
in  such  manner  as  to  be  liable  to  be  mistaken  for  a  light  proceeding  from 
a  lighthouse,  it  shall  be  lawful  for  the  general  lighthouse  authority  within 
whose  jurisdiction  such  place  is  situate,  to  serve  a  notice  upon  the  owner 
of  the  place  where  the  fire  or  light  is  burnt  or  exhibited,  or  on  the  person 
having  the  charge  of  such  fire  or  light,  either  personally  or  by  deliveiy  at 
the  place  of  abode  of  such  owner  or  person,  or  by  affixing  the  same  in  some 
conspicuous  spot  near  to  such  fire  or  light,  and  by  such  notice  to  direct 
such  owner  or  person,  within  a  reasonable  time  to  be  therein  specified,  to 
take  effectual  means  for  the  extinguishing  or  effectually  screening  such 
existiifg  light,  and  for  preventing  for  the  future  any  similar  fire  or  light ; 
and  any  owner  or  person  disobeying  such  notice  shfdl  be  .deemed  guilty  of 
a  common  nuisance,  and,  in  addition  to  any  other  penalties  or  liabilities  of 
any  kind  thereby  incurred,  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

416.  If  &ny  owner  or  person  served  with  such  notice  as  aforesaid  neglects 
for  a  period  of  seven  days  to  extinguish  or  effectually  screen  the  &e  or 
light  therein  mentioned,  it  shall  be  lawful  for  the  general  lighthouse  au- 
thority within  whose  jurisdiction  the  same  may  be,  by  their  servants  or 
workmen,  to  enter  upon  the  place  whereon  the  same  may  be,  and  forthwith 
to  extinguish  such  fire  or  light,  doing  no  unnecessary  damage ;  and  aU 
expenses  incurred  by  such  authority  in  such  extinction  may  be  recovered 
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from  snch  person  or  owner  as  aforesaid  in  the  same  way  as  penalties  are 
hereby  directed  to  be  recoverable. 

PART  VII. 

MERCANTILE  MARINE  FUND.  MaHmeFwld. 

417.  The  following  sums  shall  be  carried  to  a  common  fond,  to  be  en-  Sami  to  be  cu^ 
titled  the  "  Mercantile  Marine  Fund  ;*'  (that  is  to  say,)  SSJtae  pSS**'*^ 

(1.)  All  fees  and  other  sums  (other  than  fines  and  forfeitures)  received 

by  the  Board  of  Trade  under  the  provisions  of  the  third  and  fourth 

parts  of  this  act : 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the  Trinity 

House,  the  Commissioners  of  Northern  Lighthouses,  and  the  port  of 

Dublin  Corporation,  under  the  sixth  part  ot  this  act : 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the  local 

act  of  the  seventh  vear  of  her  present  Majesty,  chapter  fifty-seven,  7  Vict,  c  ST. 

for  the  regulation  of  lastage  and  ballastage  in  the  river  Thames : 
(4.)  All  fees  and  other  sums  mentioned  in  the  table  marked  V.  in  the 

schedule  hereto  which  are  received  by  receivers  appointed  under  the 

eighth  part  of  this  act : 
And  an  account  of  the  said  fund  intituled  "  The  Mercantile  Marine  Fund 
Account,*'  shall  be  kept  with  her  Majesty's  paymaster-generaL 

418.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  by  AiipiieaHoo  of 
virtue  of  any  act  or  acts  of  Parliament  or  otherwise,  the  said  fund  shall  be  J^^JpJJJJ  *^ 
chargeable  with  the  following  expenses  ;  (that  is  to  say,) 

(1.)  The  salaries  and  other  expenses  connected  with  the  local  marine 
boards,  the  examinations,  and  the  shipping  offices,  provided  for  by 
the  third  part  of  this  act : 

(2.)  The  salaries  of  surveyors,  and  other  expenses  connected  with  the 
survey  of  passenger  steam  ships  provided  for  by  the  fourth  part  of 
this  act : 

(3.)  All  expenses  incurred  by  the  general  lighthouse  authorities  afore- 
said in  the  works  and  services  of  lighthouses,  buoys  and  beacons 
provided  for  by  the  sixth  part  of  this  act,  or  in  the  execution  of  any 
works  necessary  or  expedient  for  the  purpose  of  permanently  re- 
ducing the  expense  of  such  works  and  services  : 

(4.)  All  expenses  incurred  by  the  Trinity  House  in  respect  of  lastage 
and  ballastage  in  the  river  Thames : 

(5.)  Such  expenses  for  establishing  and  maintaining  on  the  coasts  of  the 
United  Kingdom  proper  life-boats,  with  the  necessary  crews  and 
equipments,  and  for  affording  assistance  towards  the  preservation  of 
life  and  property  in  cases  of  shipwreck  and  distress  at  sea,  and  for 
rewarding  the  preservation  of  life  In  such  cases,  as  the  Board  of 
Trade  directs  : 

(6.)  Any  expenses  incurred  in  carrving  into  effect  the  provisions  with 
regard  to  receivers  and  the  perrormance  of  their  duties  contained  in 
the  eighth  part  of  this  act : 

(7.)  Any  expenses  which  by  this  or  any  other  act  of  Parliament  are 
specially  charged  thereon : 
And  shall,  save  as  hereinafter  mentioned,  be  applicable  to  no  other  poipose 
whatever. 

419.  The  said  rates  and  monies  received  by  the  Trinity  House  under  ApDiieatioo  of 
the  said  local  act  of  the  seventh  year  of  her  present  Majesty,  chapter  ^(ty-  »"••»•««'»'«•• 
seven,  shall,  subject  to  the  payment  of  such  proportion  of  any  prior  charges  •  *  '  ^*^'  *•  *'• 
subsisting  on  the  Mercantile  Marine  Fund  as  may  in  the  opinion  of  the 

Board  of  Trade  be  fairly  chargeable  thereon,  and  to  the  powers  of  raising 
money  upon  the  credit  of  the  said  fund  herein  contained,  be  applicable  only 
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incorpontion  of        41J2,  The  LandB  Clansefl  ConBolidation  Act,  1845,  and  tiie  Lands  Clauses 
H^^^^^^^'  "   Consolidation  Act  ^Scotland),  1845,  shall  be  incorporated  in  tMa  act,  and 

shall  apply  to  all  lighthonaes  to  be  constructed  and  all  land  to  be  pur- 
chased under  the  powers  thereof. 

Smrwmdtrof 
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Surrender  of  Local  Lighthouses. 
^^ictil\^inhmue§  418.  Eyery  local  authority  holding  any  lighthouse,  buoy  or  beacon  at 
Stored  to'generai  ^^7  pl*^«  Within  the  jurisdiction  of  any  of  the  said  general  ligh&ouse 
Uffhthouse  ratho-  authorities  may,  if  they  think  fit,  surrender  or  sell  the  same  to  such  general 
'^''**  lighthouse  authority,  and  such  authority  may,  with  the  consent  of  the  Board 

of  Trade,  accept  or  purcliase  the  same,  the  purchase  money  (if  any)  to  be 
paid  out  of  the  said  Mercantile  Marine  Fund ;  and  thereupon  such  light- 
nouse  and  its  appurtenances  or  such  buoy  or  beacon,  as  the  case  may  be, 
shall  become  vested  in  such  authority ;  and  such  authority  shall  be  entitled 
to  receive  all  dues  lawfully  payable  m  respect  thereof  at  the  time  of  such 
surrender  or  sale,  or,  if  her  Majesty  by  order '  in  council  so  directs,  such 
dues  as  might  be  fixed  and  made  payable  if  the  satne  were  a  new  light- 
house, buoy  or  beacon ;  and  such  lightliouse,  buoy  or  beacon,  and  the  dues 
payable  in  respect  thereof,  shall,  after  such  surrender  or  sale,  be  subject  in 
all  respects  to  the  same  regulations  as  other  lighthouses  and  light  dues, 
buoys  and  beacons  provided  for  by  this  act. 
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Damage  to  Lights^  Buoys  and  Beacons. 

414.  If  any  person  wilfiilly  or  negligently  commits  any  of  the  following 
offences  ;  (that  is  to  say,) 

(1.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  buoy 
or  beacon  : 

(2.^  Removes,  alters  or  destroys  any  light  ship,  buoy  or  beacon  : 

(3.j  Rides  by,  makes  fast  to,  or  runs  foul  of  any  light  ship  or  bnoy : 
He  snail,  in  addition  to  the  expenses  of  making  good  any  damage  so  occa- 
sioned, incur  a  penalty  not  exceeding  fifty  pounds. 

Prevention  of  False  Lights. 

416.  Whenever  any  fire  or  light  is  burned  or  exhibited  at  such  place  or 
in  such  manner  as  to  be  liable  to  be  mistaken  for  a  light  proceeding  from 
a  lighthouse,  it  shall  be  lawful  for  the  general  lighthouse  authority  within 
whose  jurisdiction  such  place  is  situate,  to  serve  a  notice  upon  the  owner 
of  the  place  where  the  fire  or  light  is  burnt  or  exhibited,  or  on  the  person 
having  the  charge  of  such  fire  or  light,  either  personally  or  by  deliveiyat 
the  place  of  abode  of  such  owner  or  person,  or  by  affixing  the  same  in  some 
conspicuous  spot  near  to  such  fire  or  light,  and  by  such  notice  to  direct 
such  owner  or  person,  within  a  reasonable  time  to  be  therein  specified,  to 
take  effectual  means  for  the  extinguishing  or  effectually  screening  such 
existing  light,  and  for  preventing  for  the  future  any  similar  fire  or  light; 
and  any  owner  or  person  disobeying  such  notice  shall  be  .deemed  guilty  of 
a  common  nuisance,  and,  in  addition  to  any  other  penalties  or  liabilities  of 
any  kind  thereby  incurred,  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

416.  If  ftny  owner  or  person  served  with  such  notice  as  aforesaid  neglects 
for  a  period  of  seven  days  to  extinguish  or  effectually  screen  the  fire  or 
light  therein  mentioned,  it  shall  be  lawfiil  for  the  general  lighthouse  au- 
thority within  whose  jurisdiction  the  same  may  be,  by  their  servants  or 
workmen,  to  enter  upon  the  place  whereon  the  same  may  be,  and  forthwith 
to  extinguish  such  fire  or  light,  doing  no  unnecessary  damage ;  and  all 
expenses  Incurred  by  such  authority  in  such  extinction  may  be  recovered 
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from  such  person  or  owner  as  aforesaid  in  the  same  way  as  penalties  are 
hereby  directed  to  be  recoTerable. 

PART  VII. 

MERCANTILE  MARINE  FUND.  Marine  Fund. 

417.  The  following  sums  shall  be  carried  to  a  common  fond,  to  be  en-  Sami  to  be  car- 
titled  the  "  Mercantile  Marine  Fund  ;"  (that  is  to  say,)  SSJiUi  pSS"**^ 

(1.)  All  fees  and  other  sums  (other  than  fines  and  forfeitures)  received  ^   ^  ' 

by  the  Board  of  Trade  under  the  provisions  of  the  third  and  fourth 

parts  of  this  act : 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the  Trinity 

House,  the  Commissioners  of  Northern  Lighthouses,  and  the  port  of 

Dublin  Corporation,  under  the  sixth  part  of  this  act : 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the  local 

act  of  the  seventh  year  of  her  present  Majesty,  chapter  fifty-seven,  7  yiet.  c  67. 

for  the  regulation  of  lastage  and  ballastage  in  the  river  Thames  : 
(4.)  All  fees  and  other  sums  mentioned  in  the  table  marked  V.  in  the 

schedule  hereto  which  are  received  by  receivers  appointed  under  the 

eighth  part  of  this  act : 
And  an  account  of  the  said  fund  intituled  "  The  Mercantile  Marine  Fund 
Account,"  shall  be  kept  with  her  Majesty's  paymaster-general. 

418.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  by  Appiicfttioo  of 
virtue  of  any  act  or  acts  of  Parliament  or  otherwise,  the  said  fund  shall  be  ^(JpJJJJj  ^*" 
chargeable  with  the  following  expenses ;  (that  is  to  sa^,) 

(1.)  The  salaries  and  other  expenses  connected  with  the  local  marine 
boards,  the  examinations,  and  the  shipping  offices,  provided  for  by 
the  third  part  of  this  act : 

(2.)  The  salanes  of  surveyors,  and  other  expenses  connected  with  the 
survey  of  passenger  steam  ships  provided  for  by  the  fourth  part  of 
this  act : 

(3.)  All  expenses  incurred  by  the  general  lighthouse  authorities  afore- 
said in  the  works  and  services  of  lighthouses,  buoys  and  beacons 
provided  for  by  the  sixth  part  of  this  act,  or  in  the  execution  of  any 
works  necessary  or  expedient  for  the  purpose  of  permanently  re- 
ducing the  expense  of  such  works  and  services  : 

(4.)  All  expenses  incurred  by  the  Trinity  House  In  respect  of  lastage 
and  ballastage  in  the  river  Thames : 

(5.)  Such  expenses  for  establishing  and  maintaining  on  the  coasts  of  the 
United  Kingdom  proper  life-boats,  with  the  necessary  crews  and 
equipments,  and  for  affording  assistance  towards  the  preservation  of 
life  and  property  in  cases  of  shipwreck  and  distress  at  sea,  and  for 
rewarding  the  preservation  of  life  in  such  cases,  as  the  Board  of 
Trade  directs  : 

(6.)  Any  expenses  incurred  in  carrying  into  effect  the  provisions  with 
regard  to  receivers  and  the  peirormance  of  their  duties  contained  in 
the  eighth  part  of  this  act : 

(7.)  Any  expenses  which  by  this  or  any  other  act  of  Parliament  are 
specially  charged  thereon : 
And  shall,  save  as  hereinafter  mentioned,  be  applicable  to  no  other  poipose 
whatever. 

419.  The  said  rates  and  monies  received  by  the  Trinity  House  under  ApDliettion  of 
the  said  local  act  of  the  seventh  year  of  her  present  Majesty,  chapter  fifty-  >*"••*•«*  »'«•• 
seven,  shall,  subject  to  the  payment  of  such  proportion  of  any  prior  charges  •  *  '  ^***'  ^*  *^' 
subsisting  on  the  Mercantile  Marine  Fund  as  may  in  the  opinion  of  the 

Board  of  Trade  be  fairly  chargeable  thereon,  and  to  the  powers  of  raising 
money  upon  the  credit  of  the  said  fund  herein  contained,  be  applicable  only 
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to  services  performed  for  the  purpose  of  supplying  baflast  to  or  providing 
for  the  safety  or  convenience  of  such  ships  as  navigate  the  said  river  Thames 
and  the  seas  and  channels  leading  thereto  between  Orfordness  on  the  north 
and  Dungeness  on  the  south :  Provided  that  if^  in  addition  to  the  duties 
performed  in  consideration  of  the  said  ballastage  rates  under  the  said  local 
act,  the  Trinity  House,  at  the  request  or  with  the  consent  of  the  owners  or 
masters  of  or  agents  for  any  ships,  undertake  to  place  ballast  on  board 
thereof,  or  to  unload  ballast  therefrom,  they  shall  be  entitled  to  charge  for 
such  additional  duties  such  reasonable  additional  rate  per  ton  for  ballast  so 
placed  on  board  or  unladen  as  her  Majesty  by  order  in  council  from  time 
to  time  approves. 

420.  Her  Majesty  may  from  time  to  time,  hj  and  with  the  advice  of  her 
privy  council,  fix  the  establishments  to  be  mamtained  by  each  of  the  said 
cSargedraTuiid  general  lighthouse  authorities  on  account  of  the  services  of  lighthouses, 
tobcflxadbyber  Duoys  and  beacons,  and  also  as  regards  the  Trinity  House,  on  account  of 
^^^7  ^  ^^^  service  of  lastage  and  ballastage  in  the  river  Thames,  or  the  annual  or 

other  sums  to  be  paid  out  of  the  said  fund,  in  respect  of  such  establish- 
ments ;  and  if  it  appears  that  any  part  of  the  establishments  of  the  said 
lighthouse  authorities  is  maintained  for  the  purposes  of  such  duties  and 
also  for  other  purposes,  to  fix  and  from  time  to  time  alter  the  portion  of 
the  expense  of  such  establishments -to  be  paid  out  of  the  said  fund  ;  and  no 
increase  of  any  establishment  or  part  of  an  establishment  so  fixed  shall  be 
made  without  the  consent  of  the  Board  of  Trade. 


EcUblbhmeato 
for  llffhthotttet 


eouncl 


Power  to  grant 
•uponumiuUloii 
allowancet. 


421.  The  said  general  lighthouse  authorities  may  fix)m  time  to  time, 
with  the  sanction  of  the  Board  of  Trade,  grant  superannuations  or  compen- 
sations to  persons  whose  salaries  are  payable  out  of  the  said  fund,  and  who 
are  discharged  or  retire  ;  so  nevertheless  that  no  superannuation  allowance 
or  compensation  to  any  person  so  discharged  or  retiring  shall  exceed  the 
proportion  of  his  salary  which  might  be  granted  to  a  person  in  the  public 
civil  service,  under  the  act  of  the  fourth  and  fifth  years  of  King  William 
the  Fourth,  chapter  twenty-four,  or  under  any  other  act  for  regulating  such 
superannuation  allowances  or  compensations  for  the  time  being  in  force. 

BttloMtet  aod  422.  Each  of  the  said  general  lighthouse  authorities  shall  firom  time  to 

•oeottiitoforothor  time  submit  to  the  Board  of  Trade  estimates  of  all  expenses  to  be  incurred 
Ivmortd  by^  ^^  them  in  respect  of  the  matters  aforesaid,  other  than  the  establishment 
BoMrdofTxMie.     expenses  for  the  time  being  allowed  by  order  in  council  as  aforesaid  ;  and 

shall  also,  whenever  in  providing  for  any  sudden  emergency  it  is  necessary 
to  incur  any  expense  without  waiting  until  an  estimate  can  be  sanctioned, 
as  soon  as  possible  send  to  the  Board  of  Trade  a  full  account  of  such  ex- 
pense ;  and  the  Board  of  Trade  shall  consider  and  may  approve  such  esti- 
mates and  accounts,  either  with  or  without  modification. 


No  expenie  to  be 
allowed  unlet! 
•anctlooed  by 
Board  of  Trade. 


For  the  pnrpoie 
of  erecting  and 
repairing  ligbt- 
houtet,  and  other 
extraordltiary  ex- 
peneet,  Treasury 
may  adrance 
money. 


42S.  No  expense  of  any  of  the  said  general  lighthouse  authorities  in 
respect  of  the  said  services  shall  be  paid  out  of  the  Mercantile  Marine 
Fund,  or  allowed  in  account,  other  than  the  sums  so  allowed  for  establish- 
ment expenses  as  aforesaid,  or  included  in  estimates  or  accounts  approved 
by  the  Board  of  Trade. 

424.  For  the  purpose  of  the  construction  and  repair  of  lighthouses,  and 
of  other  extraordinary  expenses  connected  with  the  said  services,  the 
Treasury  are  authorized  from  time  to  time,  upon  the  application  oJf  the 
Board  of  Trade,  to  advance  out  of  the  growing  produce  of  tne  Consolidated 
Fund  of  the  United  Kingdom  such  sums  of  money,  upon  such  terms  and  at 
such  rate  of  interest  as  they  think  fit,  and  to  pay  the  same  into  the  Mer- 
cantile Marine  Fund  account,  so  nevertheless  that  the  whole  sum  for  the 
time  being  due  in  respect  of  such  advances  shall  never  at  any  one  time 
exceed  two  hundred  thousand  pounds ;  and  upon  any  advance  being  so 
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made  the  snm  so  advanced  and  the  interest  shall  be  a  charge  on  the 
Mercantile  Marine  Fund,  and  upon  the  dues,  rates,  fees  and  payments 
so  to  be  carried  thereto  as  aforesaid  ;  and  the  Board  of  Trade  shall  make 
such  provision  for  the  repayment  thereof  out  of  the  said  ftmd,  either  by 
formine  a  sinking  fund  or  otherwise,  as  the  Treasury  ma^  require  ;  pro- 
vided mat  no  such  advance  shall  prevent  any  lawful  reduction  of  any  of  the 
said  dues,  rates,  fees  or  payments,  if  such  reduction  be  assented  to  by  the 
Treasury. 

426.  The  Board  of  Trade  may  also,  for  the  purpose  last  aforesaid,  raise  Power  to  Board 
money  by  mortgaging  the  Mercantile  Marine  Fund,  and  the  several  dues,  nw^nejaa' 
rates,  fees  and  payments  so  to  be  carried  thereto  as  aforesaid,  or  any  of  the  credit  of 
them,  or  any  part  thereof,  to  any  person  or  body  of  persons ;  and  every  such  '^***« 
mortgage  snail  be  in  such  form,  and  under  the  hand  and  seal  of  such  per- 
son or  persons,  as  the  president  of  the  said  Board  for  the  time  being  may 
direct ;  and  no  person  or  body  of  persons  lending  money  upon  any  sucn 
mortgage  shaU  be  bound  to  see  to  the  purpose  for  which  the  same  is  raised, 
or  to  the  mode  in  which  it  is  applied. 

426.  The  Public  Works  Loan  Commissioners  may  also,  for  the  purpose  Power  to  Pablie 
last  aforesaid,  advance  money  upon  mortgage  of  the  said  Mercantile  Marine  J^JUTOiiSon     to 
Fund,  and  the  several  dues,  rates,  fees  and  payments  so  to  be  carried  adTMce  money 
thereto  as  aforesaid,  or  any  of  them,  or  any  part  thereof,  without  requiring  on  the  credit  of 
any  further  security  than  such  mortgage  as  aforesaid ;  but  every  mortgage  ****  *^ 

so  made  to  the  said  Public  Works  Loan  Commissioners,  or  their  secretary 
for  the  time  being,  shall  be  made  under  and  in  pursuance  of  the  aots  of 
Parliament  regulating  the  proceedings  of  the  said  Public  Works  Loan 
Commissioners,  anything  herein  contained  to  the  contrary  notwithstand- 
ing :  provided,  that  no  advance  which  may  be  made  by  the  said  Public 
Works  Loan  Commissioners  shall  prevent  any  lawful  reduction  of  any  of 
the  said  dues,  rates,  fees  or  payments,  if  such  reduction  is  assented  to  by 
the  said  Public  Works  Loan  Commissioners. 

427.  Each  of  the  said  general  lighthouse  authorities  shall  account  to  the  Lighthouie  an- 
Board  of  Trade  for  their  receipts  from  the  said  light  dues  and  ballastage  count*for*receiDt 
rates,  and  for  their  expenditure  as  regards  expenses  paid  out  of  the  said  and  expenditure 
fund,  in  such  form,  and  at  such  times,  and  with  such  details,  explanations  to  Board  of  Trade, 
and  vouchers,  as  the  Board  of  Trade  requires,  and  shall,  when  required  by 

such  Board,  permit  all  books  of  accounts  kept  by  or  under  their  respective 
direction  to  be  inspected  and  examined  by  such  persons  as  the  said  Board 
appoints  for  that  purpose. 

428.  The  Board  of  Trade  shall  render  to  the  commissioners  for  auditing  Aocoonuoffiuid 
the  public  accounts  periodical  accounts  of  the  whole  of  the  receipts  and  co,5miiHrioom  of 
expenditure  of  the  Mercantile  Marine  Fund,  such  accounts  to  be  signed  audit. 

and  declared  to  by  the  accountant  appointed  by  the  Board  of  Trade  for 
that  purpose  ;  and  in  case  of  default  it  shall  be  lawful  for  the  Treasury  to 
make  or  direct  such  allowance  as  under  the  circumstances  of  the  case  they 
may  think  fit  in  respect  thereof. 

429.  The  Board  of  Trade  shall  as  soon  as  practicable  after  the  meeting  Aocoontitobe 
of  Parliament  in  every  year  cause  the  account  of  the  Mercantile  Marine  JlJ^JjJf'*  '"" 
Fund  for  the  then  preceding  year  to  be  laid  before  both  Houses  of  Par- 
liament 

430.  All  lighthouses,  buoys,  beacons  and  light  dues,  and  all  other  rates.  Property  ufeed  for 
fees  or  payments  accruing  to  or  forming  part  of  the  said  fund,  and  all  pJJj^'iTl  wd^i. 

fjremises  or  property  belonging  to  or  occupied  by  any  of  the  said  general  of  Act  to  be 
ighthouse  authorities  or  the  Board  of  Traae,  which  are  used  or  applied  for  exempt  from  all 
the  purposes  of  any  of  Ihe  services  for  which  such  dues,  rates,  fees  and  ^^  *"       **' 
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payments  are  receired,  and  aU  instnimenta  or  initings  used  by  or  under 
the  direction  of  any  of  the  said  general  lighthouse  authorities  or  the  Board 
of  Trade  in  carrying  on  the  said  services,  shall  be  exempted  from  all  public, 
parochial  and  local  taxes,  duties  and  rates  of  every  kind. 

Shlptorught-  4S1.  The  ships  belonging  to  or  used  by  any  of  the  said  general  ligfat- 

Jxra  t  frS2f*****  ^^^^^  authorities,  or  by  the  Board  of  Trade,  shall  be  privileged  to  enter, 
^bovr  duM.       resort  to  and  use  any  harbours,  ports,  docks  or  piers  in  the  United  Kingdom, 
without  payment  of  any  tolls,  dues  or  rates  of  any  kind. 


ImqmUim  Into 
Wreek», 

loqnliles  to  bo 
iiutHated  in 
cases  or  wreck 
and  casualty. 


PART  VIII. 

WRECKB,  CASUALTIES  AND  SALVAGE. 

Inquiries  into  Wrecks. 

49S.  In  any  of  the  cases  following,  (that  is  to  say,) 

Whenever  any  ship  is  lost,  abandoned  or  materially  damaged  on  or  near 

the  coasts  of  the  United  Kingdom  ; 
Whenever  any  ship  causes  loss  or  material  damage  to  any  other  ship  on 

or  near  such  coasts  ; 
Whenever  by  reason  of  any  casualty  happening  to  or  on  board  of  any 

ship  on  or  near  such  coasts  loss  of  life  ensues  ; 
Whenever  any  such  loss,  abandonment,  damage  or  casualty  happens 
elsewhere,  and  any  competent  witnesses  thereof  arrive  or  are  found  st 
any  place  in  the  United  Kin^om  : 
It  shall  be  lawful  for  the  inspecting  officer  of  the  coast  guard  or  the  prin- 
cipal officer  of  customs  residing  at  or  near  the  place  where  such  loss,  aban- 
donment, damage  or  casualty  occurred,  if  the  same  occurred  on  or  near  the 
coasts  of  the  United  Kingdom,  but  if  elsewhere  at  or  near  the  place  where 
such  witnesses  as  aforesaid  arrive  or  are  found  or  can  be  conveniently  ex- 
amined, or  for  any  other  person  appointed  for  the  purpose  by  the  Board  of 
Trade,  to  make  inquiry  respecting  such  loss,  abandonment,  damage  or 
casualty  ;  and  he  shall  for  that  purpose  have  all  the  powers  given  by  the 
first  part  of  this  act  to  inspectors  appointed  by  the  said  Board. 

433.  If  it  appears  to  such  officer  or  person  as  aforesaid,  either  upon  or 
without  any  sucn  preliminary  inquiry  as  aforesaid,  that  a  formal  investiga- 
tion is  requisite  or  expedient,  or  if  the  Board  of  Trade  so  directs,  he  shsli 
apply  to  any  two  justices  or  to  a  stipendiary  magistrate  to  hear  the  case; 
and  such  justices  or  magistrate  shall  thereupon  proceed  to  hear  and  try  the 
same,  and  shall  for  that  purpose,  so  far  as  relates  to  the  summoning  of 
parties,  compelling  the  attendance  of  witnesses,  and  the  regulation  of  the 
proceedings,  have  the  same  powers  as  if  the  same  were  a  proceeding  relating 
to  an  offence  or  cause  of  complaint  upon  which  they  or  he  have  power  to 
make  a  summary  conviction  or  order,  or  as  near  thereto  as  circumstances 
permit ;  and  it  shall  be  the  duty  of  such  officer  or  person  as  aforesaid  to 
superintend  the  management  of  the  case,  and  to  render  such  assistance  to 
the  said  justices  or  magistrate  as  is  in  his  power ;  and,  upon  the  conclusion 
of  the  case,  the  said  justices  or  magistrate  shall  send  a  report  to  the  Board 
of  Trade,  containing  a  full  statement  of  the  case  and  of  their  or  his  opinion 
thereon,  accompanied  by  such  report  of  or  extracts  from  the  evidence,  and 
such  observations  (if  any)  as  they  or  he  may  think  fit 

Power  to  appoint      434.  In  cases  where  nautical  skill  and  knowledge  are  required,  the 

nattttcal  assessor.  Board  of  Trade  shall  have  the  power,  either  at  the  request  of  such  justices 

or  magistrate,  or  at  its  own  discretion,  to  appoint  some  person  of  nautical 

skill  and  knowledge  to  act  as  assessor  to  such  justices  or  magistrate ;  and 

such  assessor  shall,  upon  the  conclusion  of  the  case,  either  si  j^ify  his  oon- 


Fomal  lavestlga- 
tion  before  Jus- 
tices. 
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currence  in  their  report  by  signing  the  same,  or  if  he  dissents  thereirom 
shall  signify  snch  dissent  and  his  reasons  therefor  to  the  Board  of  Trade. 

435i  In  places  where  there  is  a  local  marine  board,  and  where  a  stipen-  stipendiaiy  mar 
diary  magistrate  is  a  member  of  snch  board,  all  such  investigations  as  £jS«r«te  wiwL 
aforesaid  shall,  whenever  he  happens  to  be  present,  be  made  before  such  ^^ber  of  Loemi 
magistrate ;  and  there  shall  be  paid  to  such  magistrate  in  respect  of  his  Marine  Board, 
services  under  this  act  such  remuneration,  whether  by  way  of  annual  "*<o^P**<L 
increase  of  salary  or  otherwise,  as  her  Majesty's  Secretary  of  State  for  the 
Home  Department,  with  the  consent  of  the  Board  of  Trade,  may  direct ; 
and  such  remuneration  shall  be  paid  out  of  the  Mercantile  Marine  Fund. 

436.  The  said  justices  or  magistrate  may  make  such  order  with  respect  CotuofmchiiiF 
to  the  costs  of  any  such  investigation  or  any  portion  thereof  as  they  or  he  ▼••**«•**»«». 
may  deem  just,  and  such  costs  shall  be  paid  accordingly,  and  shall  be  reco- 
verable in  the  same  manner  as  other  costs  incurred  in  summary  proceedings 

before  them  or  him  ;  and  the  Board  of  Trade  may,  if  in  any  case  it  thinks 
fit  so  to  do,  pay  the  expense  of  any  such  investigation,  and  may  pay  to  such 
assessor  as  aforesaid  such  remuneration  as  it  thinks  fit. 

437.  In  the  case  of  any  such  investigation  as  aforesaid  to  be  held  in  invettigations  in 
Scotland,  the  Board  of  Trade  may,  if  it  so  thinks  fit,  remit  the  same  to  the  s^^^^^^*^ 
Lord  Advocate  to  be  prosecuted  in  such  manner  as  he  may  direct,  and,  in 

case  he  so  requires,  with  the  assistance  of  such  person  of  nautical  skill  and 
knowledge  as  the  Board  of  Trade  may  appoint  for  the  purpose. 

438.  Snch  justices  or  magistrate  as  aforesaid  may,  or  in  Scotland  such  Master  or  mate 
person  or  persons,  as  is  or  are  directed  by  the  Lord  Advocate  to  conduct  S*deuJer  certw- 
the  investigation  may,  if  they  or  he  think  fit,  require  any  master  or  mate  cate  to  be  held 
possessing  a  certificate  of  competency  or  service  whose  conduct  is  called  unoi  dote  of  ii^ 
m  question,  or  appears  to  them  or  him  likely  to  be  called  in  question  in  the  ^"^* 
course  of  such  investigation,  to  deliver  such  certificate  to  them  or  him,  and 

they  or  he  shall  hold  3ie  certificate  so  delivered  until  the  conclusion  of  the 
investigation,  and  shall  then  either  return  the  same  to  such  master  or  mate, 
or,  if  their  report  is  such  as  to  enable  the  Board  of  Trade  to  cancel  or 
suspend  such  certificate  under  the  powers  given  to  such  Board  by  the  third 
part  of  this  act,  shall  forward  the  same  to  the  Board  of  Trade,  to  be  dealt 
with  as  such  Board  thinks  fit ;  and  if  any  master  or  mate  fails  so  to  deliver 
his  certificate  when  so  required,  he  shall  incur  a  penalty  not  exceeding  fifty 
pounds. 

AppoMmeni  and 
Duiiet  of 

Appointment  and  Duties  of  Receivers,  Meeeivert. 

439.  The  Board  of  Trade  shall  throughout  the  United  Kingdom  have  Board  of  Trade 
the  general  superintendence  of  all  matters  relating  to  wreck ;  and  it  may,  Sr  wrro^wfth'* 
with  the  consent  of  the  Commissioners  of  her  Majesty's  Treasury,  appoint  power  to'appoint 
any  officer  of  customs  or  of  the  coast  guard,  or  any  officer  of  inland  reve-  receiven. 
nue,  or,  when  it  appears  to  such  Board  to  be  more  convenient,  any  other 

person,  to  be  a  receiver  of  wreck  in  any  district,  and  to  perform  such  duties 
as  are  hereinafter  mentioned,  and  shall  give  due  notice  of  evezy  such  ap- 
pointment 

440.  No  admiral,  vice-admiral  or  other  person,  under  whatever  deno-  Admiral  not  to 
niination,  exercising  Admiralty  Jurisdiction,  shall  as  such,  by  himself  or  ^JJJ^  ^^ 
his  agents,  receive,  take  or  interfere  with  any  wreck  except  aa  hereinafter 
mentioned. 

441.  Whenever  any  ship  or  boat  is  stranded  or  in  distress  at  any  place  DutyofreceiTer 
on  the  shore  of  the  sea  or  of  any  tidal  water  within  the  limits  of  the  United  ^^JH^o^^  ** 
Kingdom,  the  receiver  of  the  district  within  which  such  place  is  situate  diatreat. 
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shall,  upon  being  made  acquainted  with  such  accident,  forthwith  proceed 
to  such  place,  and  upon  his  arrival  there  he  shall  take  the  command  of  all 

Sersons  present,  and  assign  such  duties  to  each  person,  and  issue  such 
irections,  as  he  may  think  fit  with  a  view  to  the  preservation  of  such  ship 
or  boat,  and  the  lives  of  the  persons  belonging  thereto,  and  the  cargo  and 
apparel  thereof;  ^d  if  any  person  wilfully  disobeys  such  directions,  he 
shall  forfeit  a  sum  not  exceeding  fifty  pounds  ;  but  it  shall  not  be  lawful 
for  such  receiver  to  interfere  between  the  master  of  such  ship  or  boat  and 
his  crew  in  matters  relating  to  the  management  thereof^  unless  he  is  re- 
quested BO  to  do  by  such  master. 

442.  The  receiver  may,  with  a  view  to  such  preservation  as  aforesaid  of 
the  ship  or  boat,  persons,  cargo  and  apparel,  do  the  following  things  ;  (that 
is  to  say,) 

(l.^  Summon  such  number  of  men  as  he  thinks  necessary  to  assist  him : 
(2.;  Require  the  master  or  other  person  having  the  charge  of  any  ship  or 
boat  near  at  hand  to  give  such  aid  with  his  men,  ship  or  boats  as 
may  be  in  his  power : 
(3.)  Demand  the  use  of  any  waggon,  cart  or  horses  that  may  be  near  at 
hand : 
And  any  person  refusing  without  reasonable  cause  to  comply  with  any 
summons,  requisition  or  demand  so  made  as  aforesaid,  shall  for  every  such 
refusal  incur  a  penalty  not  exceeding  one  hundred  pounds  ;  but  no  person 
shall  be  liable  to  pay  any  duty  of  assessed  taxes  in  respect  of  any  such 
waggon,  cart  or  horses  by  reason  of  the  user  of  the  same  under  this  section. 

443.  AH  cargo  and  other  articles  belonging  to  such  ship  or  boat  as 
aforesaid  that  may  be  washed  on  shore,  or  otnerwise  be  lost  or  taken  from 
such  ship  or  boat,  shall  be  delivered  to  the  receiver;  and  any  person, 
whether  he  is  the  owner  or  not,  who  secretes  or  keeps  possession  of  any 
such  cargo  or  article,  or  refuses  to  deliver  the  same  to  the  receiver  or  to 
any  person  authorized  by  him  to  demand  the  same,  shall  incur  a  penalty 
not  exceeding  one  hundred  pounds ;  and  it  shall  be  lawful  for  such  receiver 
or  other  person  as  aforesaid  to  take  such  cargo  or  article  by  force  from  the 
person  so  refusing  to  deliver  the  same. 

Power  of  TO-  444.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  boat, 

ceiver  to  lup-        ^^^  |y,y  person  plunders,  creates  disorder  or  obstructs  the  preservation  of 
Sfsoriior^bj  foroe.  Buch  ship,  boat,  lives  or  cargo  as  aforesaid,  it  shall  be  lawful  for  the  receiver 

to  cause  such  person  to  be  apprehended,  and  to  use  force  for  the  suppression 
of  any  such  plundering,  disorder  or  obstruction  as  aforesaid,  with  power  to 
command  all  her  Majesty's  subjects  to  assist  him  in  the  use  of  such  force ; 
and  if  any  person  is  killed,  maimed  or  hurt  by  reason  of  his  resisting  the 
receiver  m  the  execution  of  the  duties  hereby  committed  to  him,  or  any 
person  acting  under  his  orders,  such  receiver  or  other  person  shall  be  free 
and  fully  indemnified  as  well  against  the  Queen's  Majesty,  her  heirs  and 
successors,  as  against  all  persons  so  killed,  maimed  or  hurt. 


AUaitlelet 
washed  on  ibora, 
or  lost,  or  taken 
fh>m  any  ihip  or 
boat,  to  be  dell- 
vered  to  the  ro- 
coiTor. 


Certain  offleen  to 
ezerciae  powers 
of  receiver  In  his 
absence. 


446.  During  the  absence  of  the  receiver  from  the  place  where  any  such 
accident  as  aforesaid  occurs,  or  in  places  where  no  receiver  has  been  ap* 
pointed  under  this  act,  the  following  officers  in  succession,  each  in  the 
absence  of  the  other,  in  the  order  in  which  they  are  named,  that  is  to  say, 
any  principal  officer  of  customs  or  of  the  coast  guard,  or  officer  of  inland 
revenue,  and  also  any  sheriff,  justice  of  the  peace,  commissioned  officer  on 
full  pay  in  the  naval  service  of  her  Majesty,  or  commissioned  officer  on  full 

Eay  in  the  military  service  of  her  Majesty,  may  do  all  matters  and  things 
ereby  authorized  to  be  done  by  the  receiver,  with  this  exception,  that 
with  respect  to  any  ^oods  or  articles  belonging  to  any  such  ship  or  boat, 
the  deliveiT  up  of  which  to  the  receiver  is  hereinbefore  required,  any  officer 
so  acting  shall  be  considered  as  the  agent  of  the  receiver,  and  shall  place 


17  &  18  Vict.  c.  104. 


cxxxvii 


the  same  in  the  cnstody  of  the  receiver ;  and  no  person  so  acting  as  sub- 
stitute for  any  receiver  shall  be  entitled  to  any  fees  payable  to  receivers,  or 
be  deprived  by  reason  of  his  so  acting  of  any  right  to  salvage  to  which  he 
woula  otherwise  be  entitled. 

446.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  Power  in  cue  of 
boat,  all  persons  may,  for  the  purpose  of  rendering  assistance  to  such  ship  J  "^Jp  J*^8  in 
or  boat,  or  saving  the  lives  of  the  persons  on  board  the  same,  or  the  cargo  over  a^otnfn^ 
or  apparel  thereof,  unless  there  is  some  public  road  equally  convenient,  !■»»*■  with  car- 
pass  and  repass  either  with  or  without  carriages  or  horses  over  any  adjoin-  "■*••• 

ing  lands,  without  being  subject  to  interruption  by  the  owner  or  occupier, 
so  that  they  do  as  little  damage  as  possible,  and  may  also,  on  the  like  con- 
dition, deposit  on  such  lands  any  cargo  or  other  article  recovered  from  such 
ship  or  boat ;  and  all  damage  that  may  be  sustained  by  any  owner  or  occu- 
pier in  consequence  of  any  such  passing  or  repassing  or  deposit  as  afore- 
said shall  be  a  charge  on  the  ship,  boat,  cargo  or  articles  in  respect  of  or 
by  which  such  damage  was  occasioned,  and  shall,  in  default  of  payment, 
be  recoverable  in  the  same  manner  as  salvage  is  hereby  made  recoverable  ; 
and  the  amount  payable  in  respect  thereof,  if  disputed,  shall  be  determined 
in  the  same  manner  as  the  amount  of  salvage  is  hereby  in  case  of  dispute 
directed  to  be  determined. 

447.  If  the  owner  or  occupier  of  any  land  over  which  any  person  is  Penalty  on 
hereby  authorized  to  pass  or  repass  for  any  of  the  purposes  hereinbefore  oj^aer*  «n<i  occu- 
mentioned  does  any  of  the  following  things  ;  (that  is  to  say,)  Liing  to^iiotT 

(1.)  Impedes  or  hinders  any  sucn  person  from  so  passing  or  repassing,  carriages,  fro.  to 
with  or  without  carriages,  horses  and  servants,  by  locking  his  gates,  J[^J^®^*'  *^**' 
refusing,  upon  request,  to  open  the  same,  or  otherwise  however  : 
(2.)  Impedes  or  hinders  the  deposit  of  any  cargo  or  other  article  re- 
covered from  any  such  ship  or  boat,  as  hereinbefore  mentioned  : 
(3.)  Prevents  such  cargo  or  other  article  from  remaining  so  deposited  for 
a  reasonable  time,  until  the  same  can  be  removed  to  a  sate  place  of 
public  deposit : 
He  shall  for  eveiy  such  offence  incur  a  penalty  not  exceeding  one  hundred 
pounds. 


448.  Any  receiver,  or  in  his  absence  any  justice  of  the  peace,  shall,  as  Power  of  reeeiver 
soon  as  conveniently  may  be,  examine  upon  oath  (which  oath  they  are  ^iSJlVon  with** 
hereby  respectively  empowered  to  administer)  any  person  belonging  to  any 
ship  which  may  be  or  may  have  been  in  distress  on  the  coasts  of  the 
United  Kingdom,  or  any  other  person  who  may  be  able  to  give  any  account 
thereof  or  of  the  cargo  or  stores  thereof,  as  to  the  following  matters ;  (that 


respect  to  ships 
in  dis 


listress. 


is  to  say,) 
(1.)  Th( 


le  name  and  description  of  the  ship  : 
^2. )  The  name  of  the  master  and  of  the  owners  : 
3.)  The  names  of  the  owners  of  the  cargo  : 
^4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound  : 
(5.^  The  occasion  of  the  distress  of  the  ship  : 

i6.)  The  services  rendered : 
7.)  Such  other  matters  or  circumstances  relating  to  such  ship,  or  to  the 
cargo  on  board  the  same,  as  the  receiver  or  justice  thinks  necessary : 
And  such  receiver  or  justice  shall  take  the  examination  down  in  writing, 
and  shall  make  two  copies  of  the  same,  of  which  he  shall  send  one  to  the 
Board  of  Trade,  and  the  other  to  the  secretary  of  the  committee  for  manag- 
ing the  affairs  of  Lloyd's  in  London,  and  such  last-mentioned  copy  shall  be 
placed  by  the  said  secretary  in  some  conspicuous  situation  for  the  inspection 
of  persons  desirous  of  examining  the  same  ;  and  for  the  purposes  of  such 
examination  every  such  receiver  or  iustice  as  aforesaid  snail  have  all  the 
powers  ffiven  by  the  first  part  of  this  act  to  inspectors  appointed  by  the 
Board  of  Trade. 
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shall,  upon  being  made  acquainted  with  such  accident,  forthwith  proceed 
to  such  place,  and  upon  his  arrival  there  he  shall  take  the  command  of  all 

Sersons  present,  and  assign  such  duties  to  each  person,  and  issue  such 
irections,  as  he  may  think  fit  with  a  view  to  the  preservation  of  such  ship 
or  boat,  and  the  lives  of  the  persons  belonging  thereto,  and  the  cargo  and 
apparel  thereof;  imd  if  any  person  wilfully  disobeys  such  directions,  he 
snail  forfeit  a  sum  not  exceeaing  fifty  pounds  ;  but  it  shall  not  be  l&wial 
for  such  receiver  to  interfere  between  the  master  of  such  ship  or  boat  and 
his  crew  in  matters  relating  to  the  management  thereof,  unless  he  is  re- 
quested so  to  do  by  such  master. 

442.  The  receiver  may,  with  a  view  to  such  preservation  as  aforesaid  of 
the  ship  or  boat,  persons,  cargo  and  apparel,  do  the  following  things  ;  (that 
is  to  sav,) 

(1.^  Summon  such  number  of  men  as  he  thinks  necessary  to  assist  him : 
(2.)  Require  the  master  or  other  person  having  the  charge  of  any  ship  or 
boat  near  at  hand  to  give  such  aid  with  his  men,  ship  or  boats  as 
may  be  in  his  power : 
(3.)  Demand  the  use  of  any  waggon,  cart  or  horses  that  may  be  near  at 
hand : 
And  any  person  refusing  without  reasonable  cause  to  comply  with  any 
summons,  requisition  or  demand  so  made  as  aforesaid,  shall  for  every  such 
refusal  incur  a  penalty  not  exceeding  one  hundred  pounds  ;  but  no  person 
shall  be  liable  to  pay  any  duty  of  assessed  taxes  in  respect  of  any  such 
waggon,  cart  or  horses  by  reason  of  the  user  of  the  same  under  this  section. 

AUaitleiet  443.  AH  cargo  and  other  articles  belonging  to  such  ship  or  boat  as 

wMhed  on  ihore,  aforesaid  that  may  be  washed  on  shore,  or  otnerwise  be  lost  or  taken  firom 
fh>m  uiy  ship  or  8uch  ship  Or  boat,  shall  be  delivered  to  the  receiver ;  and  any  person, 
boat,  to  bo  deli,  whether  he  is  the  owner  or  not,  who  secretes  or  keeps  possession  of  any 
Tered^to  tbe  ro-      ^^^jj  ^ji^gQ  q^  article,  or  refuses  to  deliver  the  same  to  the  receiver  or  to 

any  person  authorized  by  him  to  demand  the  same,  shall  incur  a  penalty 
not  exceeding  one  hundred  pounds  ;  and  it  shall  be  lawful  for  such  receiver 
or  other  person  as  aforesaid  to  take  such  cargo  or  article  by  force  from  the 
person  so  refusing  to  deliver  the  same. 

Power  of  re-  444«  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  boat, 

ceiTer  to  iup-  g^j  anjr  person  plunaers,  creates  disorder  or  obstructs  the  preservation  of 
Sfsonler^by  foioe.  8uch  ship,  boat,  lives  or  cargo  as  aforesaid,  it  shall  be  lawful  for  the  receiver 

to  cause  such  person  to  be  apprehended,  and  to  use  force  for  the  suppression 
of  any  such  plundering,  disonier  or  obstruction  as  aforesaid,  with  power  to 
command  all  her  Majesty's  subjects  to  assist  him  in  the  use  of  such  force  ; 
and  if  any  person  is  killed,  maimed  or  hurt  by  reason  of  his  resisting  the 
receiver  in  the  execution  of  the  duties  hereby  committed  to  him,  or  any 
person  acting  under  his  orders,  such  receiver  or  other  person  shall  be  free 
and  fully  indemnified  as  well  against  the  Queen's  Majesty,  her  heirs  and 
successors,  as  against  all  persons  so  killed,  maimed  or  hurt 


Certain  offleen  to 
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of  receiver  in  hii 
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446.  During  the  absence  of  the  receiver  from  the  place  where  any  such 
accident  as  aforesaid  occurs,  or  in  places  where  no  receiver  has  been  ap- 
pointed under  this  act,  the  following  officers  in  succession,  each  in  the 
absence  of  the  other,  in  the  order  in  which  they  are  named,  that  is  to  say, 
any  principal  officer  of  customs  or  of  the  coast  guard,  or  officer  of  inland 
revenue,  and  also  any  sheriff,  justice  of  the  peace,  commissioned  officer  on 
full  pay  in  the  naval  service  of  her  Majesty,  or  commissioned  officer  on  full 

Eay  m  the  military  service  of  her  Majesty,  may  do  all  matters  and  things 
ereby  authorized  to  be  done  by  the  receiver,  with  this  exception,  that 
with  respect  to  any  goods  or  articles  belonging  to  any  such  ship  or  boat, 
the  deliveiT  up  of  which  to  the  receiver  is  hereinbefore  required,  any  officer 
so  acting  shall  be  considered  as  the  agent  of  the  receiver,  and  shall  place 
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the  same  in  the  custody  of  the  receiver ;  and  no  person  so  acting  as  sub- 
stitute for  any  receiver  shall  be  entitled  to  any  fees  payable  to  receivers,  or 
be  deprived  b^  reason  of  his  so  acting  of  any  right  to  salvage  to  which  he 
woula  otherwise  be  entitled. 

446.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  Power  in  case  of 
boat,  all  persons  may,  for  the  purpose  of  rendering  assistance  to  such  ship  Jj'^JP  J**^k  *° 
or  boat,  or  saving  the  lives  of  the  persons  on  board  the  same,  or  the  cargo  over  a^oin^ 
or  apparel  thereof,  unless  there  is  some  public  road  equally  convenient,  l«n<i«  with  car- 
pass  and  repass  either  with  or  without  carriages  or  horses  over  any  adjoin-  '^^* 
ing  lands,  without  being  subject  to  interruption  by  the  owner  or  occupier, 
so  that  they  do  as  little  damage  as  possible,  and  may  also,  on  the  like  con- 
dition, deposit  on  such  lands  any  cargo  or  other  article  recovered  from  such 
ship  or  boat ;  and  all  damage  that  may  be  sustained  by  any  owner  or  occu- 
pier in  consequence  of  any  such  passing  or  repassing  or  deposit  as  afore- 
said shall  be  a  charge  on  the  ship,  boat,  cargo  or  articles  in  respect  of  or 
by  which  such  damage  was  occasioned,  and  shall,  in  default  of  payment, 
be  recoverable  in  the  same  manner  as  salvage  is  hereby  made  recoverable  ; 
and  the  amount  payable  in  respect  thereof,  if  disputed,  shall  be  determined 
in  the  same  manner  as  the  amount  of  salvage  is  hereby  in  case  of  dispute 
directed  to  be  determined. 


447.  If  the  owner  or  occupier  of  any  land  over  which  any  person  is  Penalty  on 
hereby  authorized  to  pass  or  repass  for  any  of  the  purposes  hereinbefore  ©jniers  and  ©ecu- 
mentioned  does  any  of  the  following  things  ;  (that  is  to  say,)  Liing  to^aiiow^ 

(1.)  Impedes  or  hinders  any  sucn  person  from  so  passing  or  repassing,  carriage!,  frc.  to 
with  or  without  carriages,  horses  and  servants,  by  locking  his  gates,  J^J^®^"  *^'*' 
refusing,  upon  request,  to  open  the  same,  or  otherwise  however  : 
(2.)  Impedes  or  hinders  the  deposit  of  anv  cargo  or  other  article  re- 
covered from  any  such  ship  or  boat,  as  hereinbefore  mentioned  : 
(3.)  Prevents  such  cargo  or  other  article  from  remaining  so  deuosited  for 
a  reasonable  time,  until  the  same  can  be  removed  to  a  sate  place  of 
public  deposit : 
He  shall  for  eveiy  such  offence  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

448.  Any  receiver,  or  in  his  absence  any  justice  of  the  peace,  shall,  as  Power  of  reeeiTer 
soon  as  conveniently  may  be,  examine  upon  oath  (which  oath  they  are  {Sj^atVon  with*" 
hereby  respectively  empowered  to  administer)  any  person  belonging  to  any  respect  to  ihipa 
ship  which  may  be  or  may  have  been  in  distress  on  the  coasts  of  the  indiatresa. 
United  Kinedom,  or  any  other  person  who  may  be  able  to  give  any  account 
thereof  or  of  the  cargo  or  stores  thereof,  as  to  the  following  matters  ;  (that 


is  to  say,) 
(1.)  Th 


e  name  and  description  of  the  ship  : 
2.)  The  name  of  the  master  and  of  the  owners  : 
3.)  The  names  of  the  owners  of  the  cargo  : 
4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound  : 


(5.^  The  occasion  of  the  distress  of  the  ship  : 

i6.)  The  services  rendered : 
7.)  Such  other  matters  or  circumstances  relating  to  such  ship,  or  to  the 
cargo  on  board  the  same,  as  the  receiver  or  justice  thinks  necessary: 
And  such  receiver  or  justice  shall  take  the  exammation  down  in  writing, 
and  shall  make  two  copies  of  the  same,  of  which  he  shall  send  one  to  the 
Board  of  Trade,  and  the  other  to  the  secretary  of  the  committee  for  manag- 
ing the  affairs  of  Lloyd's  in  London,  and  such  last-mentioned  copy  shall  be 
placed  by  the  said  secretary  in  some  conspicuous  situation  for  the  inspection 
of  persons  desirous  of  examining  the  same  ;  and  for  the  purposes  of  such 
examination  every  such  receiver  or  justice  as  aforesaid  shall  have  all  the 
powers  ffiven  by  the  first  part  of  this  act  to  inspectors  appointed  by  the 
Board  of  Trade. 
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Ortffina]  or  eertl-  449.  Any  oxamixuttion  80  taken  in  writing  as  aforesaid,  or  a  copy  thereot 
nteattoo  to  te^  purporting  to  be  certified  under  the  hand  of  the  receiver,  or  justiee  before 
primi  CMle  eTi-  whom  such  examination  was  taken,  shall  be  admitted  in  evidence  in  anj 
*"•••  Court  of  justice,  or  before  any  person  having  by  law  or  by  conseBt  of 

parties  authority  to  hear,  receive  and  examine  evidence,  as  prima  /acU 
proof  of  all  matters  contained  in  such  written  examination. 

RnlM  to  bt  Ob-         4S0.  The  following  rules  shall  be  observed  by  any  person  finding  or 
JJJJJi  wiSSl*"  ^•'^^"S  possession  of  wreck  within  the  United  Kingdom ;  (that  is  to  say,) 
^^  (1.)  If  the  person  so  finding  or  taking  possession  of  the  same   is  the 

owner,  he  shall  as  soon  as  possible  give  notice  to  the  receiver  of  the 
district  within  which  such  wreck  is  found,  stating  that  he  has  so 
found  or  taken  possession  of  the  same  ;  and  he  shall  describe  in 
such  notice  the  marks  by  which  such  wreck  is  distinguished  : 
(2.)  If  any  person  not  being  the  owner  finds  or  takes  possession  of  any 
wreck,  he  shall  as  soon  as  possible  deliver  the  same  to  such  receivor 
as  aforesaid : 
And  any  person  making  default  in  obeying  the  provisions  of  this  section 
shall  incur  the  following  penalties  ;  (that  is  to  say,) 
(S.)  If  he  is  the  owner  and  makes  default  in  performing  the  several 
things,  the  performance  of  which  is  hereby  imposed  on  an  owner, 
He  shall  mcur  a  penaltv  not  exceeding  one  nundred  pounds  : 
(4)  If  he  is  not  the  owner  ana  midces  defiiult  in  performing  the  several 
things,  the  performance  of  which  is  hereby  miposed  on  any  person 
not  being  an  owner. 
He  shall  forfeit  all  claim  to  salvaee  : 

He  shall  pay  to  the  owner  of  such  wreck,  if  the  same  is  claimed, 
but  if  tne  same  is  unclaimed  then  to  the  person  entitled  to  sudi 
unclaimed  wreck,  doable  the  value  of  such  wreck  (sueh  value 
to  be  recovered  in  the  same  way  as  a  penalty  of  like  amount) : 
and 
He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 


Power  for  r»- 
celTert  to  seise 
concealed  wreck. 


Notice  of  wreck 
to  be  glTen  by 
receiver. 


Ooodi  deemed 
perishable  or  of 
small  yalue  may 
be  sold  imme> 
diately. 


46L  If  Any  receiver  suspects  or  receives  information  that  any  wreck  is 
secreted,  or  in  the  possession  of  some  person  who  is  not  the  owner  thereof^ 
or  otherwise  improperly  dealt  with,  he  may  apply  to  any  justice  of  the 
peace  for  a  warrant,  and  such  justice  shall  have  power  to  grant  a  warrant, 
Dy  virtue  whereof  it  shall  be  lawful  for  the  receiver  to  enter  into  any  house 
or  other  place  wherever  situate,  and  also  into  any  ship  or  boat,  and  to 
search  for,  and  to  seize  and  detain  any  such  wreck  as  aforesiud  there  found; 
and  if  any  such  seizure  is  made  in  consequence  of  information  that  may 
have  been  given  by  any  person  to  the  receiver,  the  informer  shall  be  entitled 
by  way  of  salvage  to  such  sum  not  exceeding  in  any  case  five  pounds  as  the 
receiver  may  allow. 

452.  Every  receiver  shall  within  forty-eight  hours  after  taking  posses- 
sion of  any  wreck  cause  to  be  posted  up  in  the  custom  house  of  the  port 
nearest  to  the  place  where  such  wreck  was  found  or  seized  a  description  of 
the  same  and  of  any  marks  by  which  it  is  distinguished,  and  shall  also,  if 
the  value  of  such  wreck  exceeds  twenty  pounds,  but  not  otherwise,  transmit 
a  similar  description  to  the  secretary  of  the  committee  of  Lloyd's  aforesaid ; 
and  such  secretary  shall  post  up  the  description  so  sent,  or  a  copy  thereof^ 
in  some  conspicuous  place,  for  tiie  inspection  of  all  persons  desirous  of 
examining  the  same. 

469.  In  cases  where  any  wreck  in  the  custody  of  any  receiver  is  under 
the  value  of  five  pounds,  or  is  of  so  perishable  a  nature  or  so  much 
damaged  that  the  same  cannot,  in  his  opinion,  be  advantageously  kept,  or 
if  the  value  thereof  is  not  sufficient  to  defray  the  charge  of  warehousing, 
the  receiver  may  sell  the  same  before  the  expiration  of  the  period  herein- 
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after  mentioned,  and  the  money  raised  by  such  sale,  after  defra3ring  the 
expenses  thereof  shall  be  held  by  the  receiver  for  the  same  purposes  and 
subject  to  the  same  claims  for  and  to  which  the  article  sold  would  have 
been  held  and  liable  if  it  had  remained  unsold. 

464.  In  cases  where  any  admiral,  vice-admiral,  lord  of  the  manor  or  in  eases  where 
other  person  is  entitled  for  his  own  use  to  unclaimed  wreck  found  on  any  any  lord  of  the 
place  situate  within  a  district  for  which  a  receiver  is  appointed,  such  ^noniientiUed 
admiral,  vice-admiral,  lord  of  the  manor  or  other  person  snail  deliver  to  to  unclaimed 
such  receiver  a  statement  containing  the  particulars  of  his  title,  and  the  Ji'SJi^J^e^Jo 
address  to  which  notices  are  to  be  sent ;  and  upon  such  statement  being  so  him. 
delivered,  and  proof  made  to  the  satisfaction  of  the  receiver  of  the  validity 
of  such  title,  it  shall  be  his  duty,  whenever  >he  takes  possession  of  any 
wreck  found  at  any  such  place,  to  send  within  forty-eight  hours  thereafter 
a  description  of  tne  same  and  of  any  marks  by  which  it  is  distinguished, 
directed  to  such  address  as  aforesaid. 

456.  There  shall  be  paid  to  all  receivers  appointed  under  this  act  the  Paymenta  to  be 
expenses  properly  incurred  by  them  in  the  performance  of  their  duties,  and  ™***  *®  receiTer. 
also  in  respect  of  the  several  matters  specified  in  the  table  marked  V.  in 
the  schedule  hereto,  such  fees,  not  exceeding  the  amounts  therein  men- 
tioned, as  may  firom  time  to  time  be  directed  by  the  Board  of  Trade  ;  and 
■the  receiver  sliall  have  the  same  lien  and  be  entitled  to  the  same  remedies 
for  the  recovery  of  such  expenses  and  fees  as  a  salvor  has  or  is  entitled  to 
in  respect  of  salvage  due  to  him  ;  but,  save  as  aforesaid,  no  receiver  ap- 
pointed under  this  act  shall,  as  such,  be  entitled  to  any  remuneration  what- 
soever. 

456.  Whenever  any  dispute  arises  in  any  part  of  the  United  Kingdom  Diapntea  ai  to 
as  to  the  amount  payable  to  any  receiver  m  respect  of  expenses  or  fees,  JJ^'vJ*  to*be  ** 
such  dispute  shall  be  determined  by  the  Board  of  Trade,  whose  decision  determined  by 

shall  be  final.  Board  of  Trade. 

467.  All  fees  received  by  any  receiver  appointed  under  this  act,  in  Application  of 
respect  of  any  services  performed  by  him  as  receiver,  shall  be  carried  to  '•*■* 
and  form  part  of  the  Mercantile  Marine  Fund,  and  a  separate  account 
thereof  shall  be  kept,  and  the  monies  arising  therefrom  shall  be  applied  in 
defraying  any  expenses  duly  incurred  in  carrying  into  effect  the  purposes 
of  the  eighth  part  of  this  act,  in  such  manner  as  the  Board  of  Trade 
directs. 

Salvage  in  the  United  Kingdom.  saivag*  in  the 

458.  In  the  following  cases,  (that  is  to  say,)  ^  "     ^^gaom. 

Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  on  the  Salyage  in  reipect 
shore  of  any  sea  or  tidal  water  situate  witliin  the  limits  of  the  United  JenJduuhr"" 
Kingdom,  and  services  are  rendered  by  any  person,  United  Kingdom. 

(1.)  In  assisting  such  ship  or  boat : 
(2.)  In  saving  the  lives  of  the  persons  belonging  to  such  ship  or 

boat : 
(3.)  In  saving  the  cargo  or  apparel  of  such  ship  or  boat,  or  any 
portion  thereof : 
And  whenever  any  wreck  is  saved  by  any  person  other  than  a  receiver 
within  the  United  Kingdom  : 
There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo,  apparel 
or  wreck,  to  the  person  by  whom  such  services  or  any  of  them  are  ren- 
dered or  by  whom  such  wreck  is  saved,  a  reasonable  amount  of  salvage, 
together  with  all  expenses  properly  incurred  by  him  in  the  performance  of 
such  services  or  the  saving  of  such  wreck,  the  amount  of  such  salvage  and 
expenses  (which  expenses  are  hereinafter  included  under  the  term  salvage) 
to  be  determined  in  case  of  dispute  in  manner  hereinafter  mentioned. 
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SaiTtft*  Urn  life  469.  Salvage  in  respect  of  the  preservation  of  the  life  or  lives  of  sbj 
BMrd^orrnSe  P^i'Bon  or  persons  belonging  to  any  such  ship  or  boat  as  aforesaid  shall  be 
oot  of  Mercantik  payable  by  the  owners  of  the  ship  or  boat  in  priority  to  all  other  claims  for 
MArint  Fund.       salvage  ;  and  in  cases  where  such  ship  or  boat  is  destroyed,  or  where  the 

value  thereof  is  insufficient,  after  payment  of  the  actual  expenses  incarred, 
to  pay  the  amount  of  salvage  due  in  respect  of  any  life  or  lives,  the  Board 
of  Trade  may  in  its  discretion  award  to  the  salvors  of  such  life  or  lives  out 
of  the  Mercantile  Marine  Fund  such  sum  or  sums  as  it  deems  fit,  in  whole 
or  part  satisfaction  of  any  amount  of  salvage  so  left  unpaid  in  respect  of 
sucn  life  or  lives. 


Dlt^tOSMtO 

MlTac*.  how  10 
bowttlod. 


460.  Disputes  with  respect  to  salvage  arising  within  the  boundaries  of 
the  Cinoue  rorts  shall  be  determined  in  the  manner  in  which  the  same 
have  hitnerto  been  determined  ;  but  whenever  any  dispute  arises  elsewhere 
in  the  United  Kingdom  between  the  owners  of  any  such  ship,  boat,  cargo, 
apparel  or  wreck  as  aforesaid,  and  the  salvors,  as  to  the  amount  of  salvage, 
and  the  parties  to  the  dispute  cannot  agree  as  to  the  settlement  thereof  by 
arbitration  or  otherwise, 
Then,  if  the  sum  claimed  does  not  exceed  two  hundred  pounds, 
Such  dispute  shall  be  referred  to  the  arbitration  of  any  two  justices  of 
the  peace  resident  as  follows  ;  (that  is  to  say,) 
In  case  of  wreck,  resident  at  or  near  the  place  where  such  wreck 

is  found : 
In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the  persons, 
cargo  or  apparel  belonging  thereto,  resident  at  or  near  the  place 
where  such  ship  or  boat  is  lying,  or  at  or  near  the  first  port  or 
place  in  the  United  Kingdom  into  which  such  ship  or  boat  is 
Drought  after  the  occurrence  of  the  accident  by  reason  whereof 
the  claim  to  salvage  arises  : 
But  if  the  sum  claimed  exceeds  two  hundred  pounds. 
Such  dispute  may,  with  the  consent  of  the  parties,  be  referred  to  the 
arbitration  of  such  justices  as  aforesaid,  but  if  they  do  not  consent 
shall  in  England  be  decided  by  the  High  Ck)urt  of  Admiralty  of 
England,  in  Ireland  by  the  High  Court  of  Admiralty  of  Ireland,  and 
in  Scotland  by  the  Court  of  Session  ;  subject  to  this  proviso,  that  if 
the  claimants  in  such  dispute  do  not  recover  in  such  Court  of  Ad- 
miralty or  Court  of  Session  a  greater  sum  than  two  hundred  pounds, 
they  shall  not,  unless  the  Court  certifies  that  the  case  is  a  fit  one  to 
be  tried  in  a  superior  Court,  recover  any  costs,  charges  or  expenses 
incurred  by  them  in  the  prosecution  of  their  claim  : 
And  every  dispute  with  respect  to  salvage  may  be  heard  and  adjudicated 
upon  on  the  application  either  of  the  salvor  or  of  the  owner  of  the  property 
salved,  or  of  tneir  respective  agents. 

Manner  In  which  461.  Whenever  in  pursuance  of  this  act  any  dispute  as  to  salvage  is 
id^*S  "t '  ^^  referred  to  the  arbitration  of  two  justices,  they  may  either  themselves  de- 
pa  m.  termine  the  same,  with  power  to  call  to  their  assistance  any  person  conver- 
sant with  maritime  affairs  as  assessor,  or  they  may  if  a  difference  of  opinion 
arises  between  them,  or  without  such  difference,  if  they  think  fit,  appoint 
some  person  conversant  with  maritime  affairs  as  umpire  to  decide  the  point 
in  dispute  ;  and  such  justices  or  their  umpire  shall  make  an  award  as  to  the 
amount  of  salvage  payable,  within  the  following  times,  that  is  to  say,  the 
said  justices  within  forty-eight  hours  after  such  dispute  has  been  referred 
to  them,  and  the  said  umpire  within  forty-eight  hours  after  his  appoint- 
ment, with  power  nevertheless  for  such  justices  or  umpire  by  writing  under 
their  or  his  hands  or  hand  to  extend  the  time  within  which  they  and  he  are 
hereby  respectively  directed  to  make  their  or  his  award. 


CooUof  arbitn- 
Uon. 


462.  There  shall  be  paid  to  every  assessor  and  umpire  who  may  be  so 
appointed  as  aforesaid  in  respect  of  his  services  such  sum  not  exceeding 
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five  pounds  as  the  Board  of  Trade  may  fit)m  time  to  time  direct ;  and  all 
the  costs  of  such  arbitration,  including  any  such  payments  as  aforesaid, 
shall  be  paid  by  the  parties  to  the  dispute,  in  such  manner  and  in  such 
shares  and  proportions  as  the  said  justices  or  aa  the  said  umpire  may  direct 
by  their  or  his  award. 

465.  The  said  justices  or  their  umpire  may  call  for  the  production  of  Juttiom  may  eaU 
any  documents  in  the  possession  or  power  of  either  party,  which  they  or  JJ^/^SSSJiJ' 
he  may  think  necessary  for  determining  the  question  in  aispute,  and  may  oaths, 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oatlis 

necessary  for  that  purpose. 

464.  If  any  person  is  aggrieyed  by  the  award  made  by  such  justices  or  Aimeai  to  Courts 
such  umpire  as  aforesaid,  he  may  in  England  appeal  to  ttie  High  Court  of  •'Admiralty. 
Admiralty  of  England,  in  Ireland  to  the  High  Court  of  Admiral^  of  Ire- 
land, and  in  Scotland  to  the  Court  of  Session  ;  but  no  such  appeal  shall  be 
allowed  unless  the  sum  in  dispute  exceeds  fifty  pounds,  nor  unless  within 
ten  days  after  the  date  of  the  award  the  appellant  gives  notice  to  the 
justices  to  whom  the  matter  was  referred  of  his  intention  to  appeal,  nor 
unless  the  appellant  proceeds  to  take  out  a  monition,  or  to  take  such  other 
proceeding  as  according  to  the  practice  of  the  Court  of  Appeal  is  necessary 
for  the  institution  of  an  appeal,  within  twenty  days  from  the  date  of  the 
award. 

466.  Whenever  any  appeal  is  made  in  manner  hereinbefore  provided  JasticM  to  trana- 
the  justices  shall  transmit  to  the  proper  officer  of  the  Court  of  Appeal  a  SlJiiJ'J^f^ 
copy  on  unstamped  paper  certified  unaer  their  hands,  to  be  a  true  copy  of  tiflcaSforraioT^ 
the  proceedings  had  before  such  justices  or  their  umpire,  if  any,  and  of'^the  ^«urtof  A|>- 
award  so  made  by  them  or  him,  accompanied  with  their  or  his  certificate  ^^'^ 

in  writing  of  the  gross  value  of  the  article  respecting  which  salvage  is 
claimed ;  and  such  copy  and  certificate  shall  be  admitted  in  the  Court  of 
Appeal  as  evidence  in  the  cause. 

466.  Whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  Payment  of  aai- 
salvaee  services  rendered  in  the  United  Kingdom  has  been  finally  ascer-  Je  m'aJkTn  ©So* 
tainea  either  by  agreement  or  by  the  award  of  such  justices  or  their  ofdJaputeaito 
umpire,  but  a  aispute  arises  as  to  the  apportionment  thereof  amongst  »Pportioiuneiit. 
several  claimants,  then,  if  the  amount  does  not  exceed  two  hundred  pounds, 

it  shall  be  lawful  for  the  party  liable  to  pay  the  amount  so  due  to  apply  to 
the  receiver  of  the  district  for  liberty  to  pay  the  amount  so  ascertained  to 
him  ;  and  he  shall,  if  he  thinks  fit,  receive  the  same  accordingly,  and  mnt 
a  certificate  under  his  hand,  stating  the  fact  of  such  payment  and  the 
services  in  respect  of  which  it  is  made ;  and  such  certificate  shall  be  a  full 
discharge  and  indemnity  to  the  person  or  persons  to  whom  it  is  given,  and 
to  their  ship,  boats,  cargo,  apparel  and  effects,  against  the  claims  of  all 
persons  whomsoever  in  respect  of  the  services  therein  mentioned ;  but  if 
the  amount  exceeds  two  hundred  pounds,  it  shall  be  apportioned  in  manner 
hereinafter  mentioned. 

467.  Upon  the  receipt  of  any  such  amount  as  aforesaid  the  receiver  Aoportioiimeiit  of 
shall  with  all  convenient  speed  proceed  to  distribute  the  same  among  the  ••'^•**' 
several  persons  entitled  thereto,  upon  such  evidence  and  in  such  shares 

and  proportions  as  he  thinks  fit,  with  power  to  retain  any  monies  that  may 
appear  to  him  to  be  payable  to  any  absent  parties ;  but  any  distribution 
made  in  pursuance  of  this  section  shall  be  finiu  and  conclusive  against  the 
rights  of  all  persons  claiming  to  be  entitled  to  any  portion  of  the  monies  so 
distributed. 

468.  Whenever  any  salvage  is  due  to  any  person  under  this  act,  the  Manner  of  en- 
receiver  shall  act  as  follows ;  (that  is  to  say,)  Snlwager^*"* 
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(1.)  If  the  same  is  dae  in  respect  of  semceB  rendered  in  assisting  soj 
ship  or  boat,  or  in  saving  the  lives  of  persons  belonging  to  the  same, 
or  the  cargo  or  apparel  thereof, 
He  shall  detain  such   ship  or  boat  and  the  cargo  and  appsrel 
belonging  thereto  until  payment  is  made,  or  process  has  Deea 
issued  by  some  competent  Court  for  the  detention  of  such  ship, 
boat,  cargo  or  apparel : 
(2.)  If  the  same  is  due  in  respect  of  the  saving  of  any  wreck,  and  such 
wreck  is  not  sold  as  unclaimed  in  pursuance  of  the  provisions  herein- 
after contained, 
He  shall  detain  such  wreck  until  payment  is  made,  or  process  has 
been  issued  in  manner  aforesaid : 
But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously  to  the  issue 
of  such  process  security  is  given  to  his  satisfaction  for  the  amount  of  salvage 
due,  to  release  from  his  custody  any  ship,  boat,  cargo,  apparel  or  wreck  so 
detained  by  him  as  aforesaid  ;  and  in  cases  where  the  claim  for  salvage  ex- 
ceeds two  hundred  pounds  it  shall  be  lawful  in  England  for  the  High  Court 
of  Admiralty  of  England,  in  Ireland  for  the  High  Court  of  Admiralty  of 
Ireland,  and  in  Scotland  for  the  Court  of  Session,  to  determine  any  question 
that  may  arise  concerning  the  amount  of  the  security  to  be  given  or  the 
sufficiency  of  the  sureties ;  and  in  all  cases  where  bond  or  other  security  is 
given  to  the  receiver  for  an  amount  exceeding  two  hundred  pounds  it  shall 
be  lawful  for  the  salvor  or  for  the  owner  of  the  property  salved,  or  their 
respective  agents,  to  institute  proceedings  in  such  last-mentioned  Courts 
for  the  purpose  of  having  the  questions  arising  between  them  adjudicated 
upon,  and  the  said  Courts  may  enforce  payment  of  the  said  bond  or  other 
security,  in  the  same  manner  as  if  bail  had.  been  given  in  the  said  Courts. 

Power  of  nceiTttr  469.  Whenever  any  ship,  boat,  cargo,  apparel  or  wreck  is  detuned  by 
^i^^d^^^^  t  *^^  receiver  for  nonpayment  of  any  sums  so  due  as  aforesaid,  and  the 
nonpaymont!**  °    parties  liable  to  pay  the  same  are  aware  of  such  detention,  ^en,  in  the 

following  cases  ;  fthat  is  to  say,) 

(1.)  In  cases  where  the  amount  is  not  disputed,  and  payment  thereof  is 

not  made  within  twenty  days  afler  the  same  has  become  due  : 
(2.)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies  6t>m  the 
first  tribunal  to  which  the  dispute  is  referred,  and  payment  thereof 
is  not  made  within  twenty  aays  after  the  decision  of  such  fint 
tribunal: 
(3.)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies  6t>m  the 
decision  of  the  first  tribunal  to  some  other  tribunal,  and  payment 
thereof  is  not  made  within  such  twenty  days  as  last  aforesaid,  or 
such  monition  as  hereinbefore  mentioned  is  not  taken  out  within 
such  twenty  days,  or  such  other  proceedings  as  are  according  to  the 
practice  of  such  other  tribunsl  necessary  for  the  prosecution  of  an 
appeal  are  not  instituted  within  such  twenty  days  : 
The  receiver  may  forthwith  sell  such  ship,  boat,  cargo,  apparel  or  wreck, 
or  a  sufficient  part  thereof,  and  out  of  the  proceeds  of  the  sale,  after  pay- 
ment of  all  expenses  thereof,  defray  all  sums  of  money  due  in  respect  of 
expenses,  fees  and  salvage,  paying  the  suiplus,  if  any,  to  the  owners  of  the 
property  sold,  or  other  the  parties  entitled  to  receive  the  same. 

Babject  to  pay-  4J0,  Subject  to  the  payment  of  such  expenses,  fees  and  salvage  as  afbre- 
^M«Meei  and  ^^^i  ^^^  owner  of  an3r  wreck  who  establishes  his  claim  thereto  to  the 
•aWage,  owner  satisfaction  of  the  receiver  within  one  year  from  the  date  at  which  such 
entitled  to  wreck.  -,^eck  has  come  into  the  possession  of  the  receiver,  shall  be  entitled  to 

have  the  same  delivered  up  to  him. 

Unclaimed  Wreck 
in  the  United 

Kingdom,  UncloirMd  Wreck  in  the  United  Kingdom, 

ReceiTer  to  de-         ^tji^  In  the  event  of  no  owner  establishing  a  claim  to  wreck  found  in 
'  up  poisee-     ^y  place  in  the  United  Kingdom  before  the  expiration  of  a  year  horn  the 
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date  at  which  the  same  has  come  into  the  possession  of  the  receiver,  then,  tlon  of  unclaimed 

if  any  such  admiral,  vice -admiral,  lord  of  any  manor  or  other  person  as  J,"nOT  or  other' 

aforesaid  has  given  notice  to  and  has  proved  to  the  satisfaction  of  the  re-  pexton  entitled. 

ceiver  that  he  is  entitled  to  wreck  found  at  such  place,  the  receiver  shall, 

upon  payment  of  all  expenses,  fees  and  salvage  due  in  respect  of  such 

wreck,  deliver  up  possession  thereof  to  such  admiral,  vice-admiral,  lord  of 

the  manor  or  other  person  ;  and  in  case  of  dispute  as  to  the  amount  of  the 

sums  so  payable,  and  also  in  case  of  de&ult  being  made  in  parent  thereof, 

such  dispute  shall  be  determined  and  pavment  enforced  in  the  manner  in 

which  such  amount  and  payment  is  hereby  directed  to  be  determined  and 

enforced  in  cases  where  any  owner  establishes  his  claim  to  wreck. 

472,  If  taij  dispute  arises  between  the  receiver  and  any  such  admiral,  Disputed  title  to 
vice-admiral,  lord  of  any  manor  or  other  person  as  aforesaid  as  to  the  J^^**^ ****** 
validity  of  his  title  to  wreck,  or  if  divers  persons  claim  to  be  entitled  to 
wreck  found  at  the  same  place,  the  matter  in  dispute  may  be  decided  by 
two  justices  in  the  same  manner  in  which  disputes  as  to  salvage  coming 
withm  the  jurisdiction  of  justices  are  hereinbefore  directed  to  be  deter- 
mined. 

478.  If  9nj  party  to  such  dispute  is  unwilling  to  refer  the  same  to  two  Appeal  fhnn  de- 
justices,  or,  having  so  referred  the  same,  is  dissatisfied  with  their  decision,  «*■»*»  of  jaeticee. 
he  may  within  three  months  from  the  expiration  of  such  year  as  aforesaid 
or  from  the  date  of  such  decision  as  aforesaid,  as  the  case  may  be,  take 
such  proceedings  as  he  may  be  advised  in  any  Court  of  Law,  Equity  or 
Admiralty  having  jurisdiction  in  the  matter,  for  establishing  his  title. 

474.  The  Board  of  Trade  shall  have  power,  with  the  consent  of  the  Power  of  the 
Treasury,  out  of  the  revenue  arising  under  the  eighth  part  of  this  act,  for  J^^Jhaif^rSi 
and  on  behalf  of  her  Majesty,  her  heirs  and  successors,  to  purchase  all  Crown  to  pur- 
such  rights  to  wreck  as  may  be  possessed  by  any  person  or  body  corporate,  ci»«»«ri«i»*« ^ 
other  than  her  Majesty  ;  and  for  the  purpose  of  facilitating  such  purchases  ^'^ 

the  provisions  of  the  **  Lands  Clauses  Consolidation  Act,  1845,  and  the 
^  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  relating  to  the  pur- 
chase of  lands  by  agreement,  shall  be  incorporated  with  this  act ;  and  in 
the  construction  of  this  act  and  the  said  incorporated  acts  this  act  shall  be 
considered  to  be  the  "  special  act ;"  and  any  such  rights  to  wreck  as  afore- 
said shall  be  considered  as  an  interest  in  land  authorized  to  be  taken  by 
the  special  act,  and  her  Majesty,  her  heirs  and  successors,  shall  be  con- 
sidered as  the  promoters  of  the  undertaking. 

475.  If  no  owner  establishes  his  claim  to  wreck  found  at  any  place  Unclaimed  wreck 
before  the  expiration  of  such  period  of  a  year  as  aforesaid,  and  if  no  ad-  ^  ^  ^^' 
miral,  vice-admiral,  lord  of  any  manor  or  person  other  than  her  Majesty, 

her  heirs  and  successors,  is  proved  to  be  entitled  to  such  wreck,  the  re- 
ceiver shall  forthwith  sell  the  same,  and  after  pa3rment  of  all  expenses  at- 
tending such  sale,  and  deducting  tiierefrom  his  fees,  and  all  expenses  (if 
any)  incurred  by  him,  and  paying  to  the  salvors  such  amount  of  salvage  as 
the  Board  of  Trade  may  in  each  case  or  by  any  general  rule  determine, 
pay  the  same  into  the  receipt  of  her  Majesty's  exchequer  in  such  manner 
as  the  Treasury  may  direct,  and  the  same  shall  be  carried  to  and  form  part 
of  the  consolidated  fund  of  the  United  Kingdom. 

JwritdicHon  of 
tkt  High  Court  of 

Jurisdiction  of  the  High  Court  of  Admiralty.  Admiralty. 

476.  Subject  to  the  provisions  of  this  act,  the  High  Court  of  Admiralty  High  Court  of 
shall  have  jurisdiction  to  decide  upon  all  claims  whatsoever  relating  to  d^eon^alTMii- 
salvage,  whether  the  services  in  respect  of  which  salvage  is  claimed  were  vage  caaei,  whe- 
performed  upon  the  high  seas,  or  within  the  body  of  any  county,  or  partly  J^J®"  "^  ^ 
m  one  place  and  partly  in  the  other,  and  whether  the  wreck  is  mond  at  sea        ' 

or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on  land. 
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Qfences  in  re&pect  of  Wreck, 

477.  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  on 
or  near  the  shore  of  any  sea  or  tidal  water  in  the  United  Kingdom,  and 
such  ship  or  boat,  or  any  part  of  the  oargo  or  apparel  thereof,  is  plundered, 
damagea  or  destroyed  by  any  persons  riotously  and  tumultuously  assembled 
together,  whether  on  shore  or  afloat,  full  compensation  shall  be  made  to  tiie 
owner  of  such  ship,  boat,  cargo  or  apparel,  as  follows  ;  (that  is  to  say,) 

In  England  by  the  inhabitants  of  the  hundred,  wapentake,  ward  or  dii- 
trict  in  the  nature  of  a  hundred,  by  whatever  name  denominated,  in  or 
nearest  to  which  the  said  offence  is  committed,  in  manner  provided  \tj 
an  act  of  the  eighth  year  of  the  reign  of  Kmg  George  the  Foortb, 
chapter  thirty-one,  in  case  of  the  destruction  of  churches  and  other 
buildings  by  a  riotous  assemblage,  or  as  near  thereto  as  circumstances 
permit : 

In  Ireland  by  the  inhabitants  of  the  county,  county  of  a  city  or  town, 
barony,  town  or  towns,  parish  or  parishes,  in  or  nearest  to  which  snch 
offence  is  committed,  in  manner  provided  by  an  act  of  the  fourth  year 
of  the  reign  of  King  William  the  Fourth,  chapter  thirty-seveii,  for  the 
recovery  of  satisfaction  and  amends  for  the  malicious  demolition  of  or 
injury  to  churches,  chapels  and  other  buildings  used  for  relieiooj 
worship,  according  to  the  usage  of  the  united  church  of  England  and 
Ireland,  or  as  near  thereto  as  circumstances  permit : 

In  Scotland,  by  the  inhabitants  of  the  county,  city  or  borough  in  or 
nearest  to  which  such  offence  is  committed,  m  manner  provided  bj  so 
act  of  the  first  year  of  King  George  the  First,  statute  two,  ch^ter 
five,  with  respect  to  prosecutions  for  repairing  the  damages  of  any 
churches  and  other  buildings,  or  as  near  thereto  as  circumstances 
permit : 

478.  Every  person  who  does  any  of  the  following  acts  ;  (that  is  to  sgj 
(1.)  Wrongfully  carries  away  or  removes  any  part  of  *ny  ship  or  boat 

stranded  or  in  danger  of  being  stranded  or  otherwise  in  distress  on 
or  near  the  shore  of  any  sea  or  tidal  water,  or  any  part  of  the  cargo 
or  apparel  thereof,  or  any  wreck  ;  or  , . 

(2.)  Endeavours  in  any  way  to  impede  or  hinder  the  saving  of  such  snip? 

boat,  cargo,  apparel  or  wreck  ;  or 
(3.)  Secretes  any  wreck,  or  obliterates  or  defaces  any  marks  ^^^^[^ 
Shall,  in  addition  to  any  other  penidty  or  punishment  he  may  be  ^"H'^    x 
under  this  or  any  other  act  or  law,  for  eacn  such  offence  incurs  penalty n 
exceeding  fifty  pounds ;  and  every  person,  not  being  a  receiver  or  a  perso 
hereinbefore  authorized  to  take  the  command  in  cases  of  ships  t»m 
stranded  or  in  distress,  or  not  acting  under  the  orders  of  such  J^^®*^®'^ 
person,  who,  without  the  leave  of  the  master,  endeavours  to  board  *°y^^ 
ship  or  boat  as  aforesaid,  shall  for  each  offence  incur  a  penalty  not  ^^^^ 
ing  fifty  pounds  ;  and  it  shall  be  lawful  for  the  master  of  such  ship  or  D0» 
to  repel  by  force  any  such  person  so  attempting  to  board  the  same. 

479.  If  any  person  takes  into  any  foreign  port  or  place  any  ship  or  ^ 
stranded,  derelict  or  otherwise  in  distress  on  or  near  the  s^^^®.  j  1  or 
or  of  any  tidal  water  situate  within  the  limits  of  the  United  Kingdom,  ^^ 
any  part  of  the  car^o  or  apparel  thereof,  or  anything  belonging  ^^^^ZL^ 
any  wreck  found  within  such  limits  as  aforesaid,  and  there  sell  the  » 
he  shall  be  guilty  of  felony,  and  be  subject  to  penal  servitude  for  * 
not  exceeding  four  years. 

Dealers  in  Marine  Stores  and  Manufacturers  of  Anchors. 

480.  Every  person  dealing  in,  buying  and  selling  anchors,  c*''*^^    ^ 
or  old  junk,  ola  iron  or  marine  stores  of  any  description,  shidl  conio 
the  following  regulations ;  (that  is  to  say,) 
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(1.)  He  shall  have  his  name,  together  with  the  words  "  Dealer  in  marine 
stores,"  painted  distinctly  in  letters  of  not  less  than  six  inches  in 
length  on  every  warehouse  or  other  place  of  deposit  belonging  to 
him  ; 
If  he  does  not  he  shall  incur  a  penalty  not  exceeding  twenty 
pounds : 
(2.)  He  shall  keep  a  book  or  books,  fairly  written,  and  shall  enter  therein 
an  account  of  all  such  marine  stores  as  he  may  from  time  to  time 
become  possessed  of,  stating,  in  respect  of  each  article,  the  time  at 
which  and  the  person  from  whom  he  purchased  or  received  the  same, 
addins,  in  the  case  of  every  such  last-mentioned  person,  a  description 
of  his  business  and  place  of  abode  ; 
If  he  does  not  he  shall  incur  for  the  first  offence  a  penalty  not 
exceeding  twenty  pounds,  and  for  every  subsequent  offence  a 
penalty  not  exceeding  fifty  pounds  : 
(3.)  He  shall  not,  bv  himself  or  his  agents,  purchase  marine  stores  of 
any  description  nrom  any  person  apparently  under  the  age  of  sixteen 
years; 

If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  ex- 
ceeding five  pounds,  and  for  every  subsequent  offence  a  penalty 
not  exceeding  twenty  pounds  : 
(4.)  He  shall  not  cut  up  any  caole,  or  any  similar  article,  exceeding  five 
fathoms  in  length,  or  unlay  the  same  into  twine  or  paper  stuff,  on 
any  pretence  whatever,  without  obtaining  such  permit  and  publish- 
ing such  notice  of  his  having  so  obtained  the  same  as  is  hereinafter 
mentioned ; 
If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  ex- 
ceeding twenty  pounds,  and  for  every  subsequent  offence  a 
penalty  not  exceeding  fifty  pounds. 

481.  In  order  to  obtain  such  permit  as  aforesaid  a  dealer  in  marine  Manner  of  ob- 
stores  shall  make  a  declaration  before  some  justice  of  the  peace  having  J5if  up  aSSJ*  ** 
jurisdiction  over  the  place  where  such  dealer  resides  containing  the  follow- 
ing particulars  ;  (that  is  to  say,) 

(1.)  A  statement  of  the  quality  and  description  of  the  cable  or  other  like 

article  about  to  be  cut  up  or  unlaid  : 
(2.)  A  statement  that  he  purchased  or  otlierwise  acquired  the  same  bond 
fide  and  witliout  fraud,  and  without  any  knowledge  or  suspicion  that 
the  same  had  been  come  by  dishonestlv : 
(3.)  A  statement  of  the  name  and  description  of  the  person  from  whom 
he  purchased  or  received  the  same  : 
And  it  shall  be  lawful  for  the  justice  before  whom  any  such  declaration 
is  made,  or  for  the  receiver  of  the  district  in  which  such  dealer  in  marine 
stores  resides,  upon  the  production  of  any  such  declaration  as  aforesaid,  to 
grant  a  permit  authorizing  him  to  cut  up  or  unlay  such  cable  or  other  like 
article. 

482.  No  dealer  in  marine  stores  who  has  obtained  such  permit  as  afore-  Pwmlt  to  be  id- 
said  shall  proceed  by  virtue  thereof  to  cut  up  or  unlay  any  cable  or  other  JJJjJ^lSjJjJi  xn 
like  article  until  he  has  for  the  space  of  one  week  at  the  least  before  doing  act  thereon, 
any  such  act  published  in  some  newspaper  published  nearest  to  the  place 

where  he  resides  one  or  more  advertisements  notifying  the  fact  of  his 
having  so  obtained  a  permit,  and  specifying  the  nature  of  the  cable  or  other 
article  mentioned  in  the  permit,  and  the  place  where  the  same  is  deposited, 
and  the  time  at  which  the  same  is  intended  to  be  so  cut  up  or  unlaid  ;  and 
if  any  person  suspects  or  believes  that  such  cable  or  other  article  is  his 
property,  he  may  apply  to  any  justice  of  the  peace  for  a  warrant ;  and  such 
justice  of  the  peace  may,  on  the  applicant  making  oath,  or,  if  a  person 
entitled  to  make  an  afiirmation,  making  an  affirmation  in  support  of  such 
his  suspicion  or  belief,  grant  a  warrant  by  virtue  whereof  the  applicant  shall 
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be  entitled  to  require  the  production  by  such  dealer  as  aforesaid  of  the 
cable  or  other  article  mentioned  in  the  permit,  and  also  of  the  book  of  en- 
tries  hereinbefore  directed  to  be  kept  by  eveiy  dealer  in  marine  stores; 
andf  upon  such  cable  or  other  article  and  book  of  entries  being  prodaced, 
to  inH|>ect  and  examine  the  same ;  and  if  any  dealer  in  marine  stores  mtkei 
default  in  complying  with  any  of  the  provisions  of  this  section,  he  shall  for 
the  first  offence  incur  a  penalty  not  exceeding  twenty  pounds,  and  fiv  ereiy 
subsequent  offence  a  penalty  not  exceeding  hfly  pounds. 

483.  Every  manufacturer  of  anchors  shall,  in  case  of  each  anchor  which 
he  manufactures,  mark  in  legible  characters  on  the  crown  and  also  oo  the 
shank  under  the  stock  his  name  or  initials,  with  the  addition  of  s  pnn 
ffressive  number  and  the  weight  of  such  anchor  ;  and  if  he  makes  default 
m  doing  so  he  shall  for  each  offence  incur  a  penalty  not  exceeding  five 
pounds. 

Salvage  by  Her  Majesty* e  Ships, 

484.  In  cases  where  salvage  services  are  rendered  by  any  ship  belonging 
to  her  MajoBty  or  by  the  commander  or  crew  thereof^  no  claim  shall  be 
made  or  allowed  for  any  loss,  damage  or  risk  thereby  caused  to  such  ship, 
or  to  the  stores,  tackle  or  furniture  thereof,  or  for  the  use  of  any  stores  or 
other  articles  belonging  to  her  Majesty  supplied  in  order  to  effect  such 
services,  or  for  any  other  expense  or  loss  sustained  by  her  Majesty  by  rea- 
son of  such  services. 

485.  No  claim  whatever  on  account  of  any  salvage  services  rendered  to 
any  ship  or  cargo  or  to  any  appurtenances  of  any  ship  by  the  comiMnder 
or  crew  or  part  of  the  crew  of  any  of  her  Majesty's  ships  shall  be  nnaij 
adjudicated  upon  unless  the  consent  of  the  Admiralty  has  first  been  obtainw, 
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Court,  his  suit  shall  stand  dismissed  and  he  shall  pay  all  the  costs  of  t^ 
proceedings ;  provided  that  any  document  purporting  to  give  such  consen 
and  to  be  signed  by  the  secretary  to  the  Admiralty  shall  be  prin^J^ 
evidence  of  such  consent  having  been  given. 

486.  Whenever  services  for  which  salvage  is  claimed  are  ^^n^* 
any  ship  or  cargo,  or  to  any  part  of  any  ship  or  cargo,  or  to  •^  ^?  -j 
tenances  of  any  ship,  at  any  place  out  of  the  United  Kingdom  sndthe  o 
seas  adjoining  thereto,  by  the  commander  or  crew  or  part  of  ^^^J^ 
Kcvy  of  iicr  Majesty's  ships,  the  property  alleged  to  be  salved  ^^**^  ji  u^ 
salvor  is  justified  by  the  circumstances  of  the  case  in  detaining  it  a*  *; 
taken  to  some  port  where  tliere  is  either  a  consular  officer  or  s    ' 
Admiralty  Court ;   and  within  twenty-four  hours  after  arriving  ^.  ^ 
port  the  said  salvor  and  the  master  or  other  person  in  charge  oi  ^ 
property  alleged  to  be  salved  shall  each  deliver  to  the  consular  office  ^ 
Vice- Admiralty  Judge  there  a  statement  verified  on  oath,  ^V^^^r^^ 
far  as  they  respectively  can,  and  so  far  as  the  particulars  required  »^1^J 
the  case,  ^  ^ 

(1.)  The  place,  condition  and  circumstances  in  which  tlie  said  ^yvf^r 
or  property  was  at  the  time  when  the  services  were  renders 
which  salvage  is  claimed  : 

(2.)  The  nature  and  duration  of  the  services  rendered  : 
And  the  salvor  shall  add  to  his  statement,  moertTi 

(3.)  The  proportion  of  the  value  of  the  said  ship,  cargo  and  pjyF  ^ 
and  of  the  freight  which  he  claims  for  salvage,  or  the  v  ^^ 
which  he  estimates  the  said  ship,  fi*eight,  cargo  and  prop^  J 
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Bpectively,  and  the  several  amounts  that  he  claims  for  salvage  in 
respect  of  the  same : 

(4.)  Any  other  circumstances  he  thinks  relevant  to  the  said  claim : 
And  the  said  master  or  other  person  in  charge  of  the  said  ship,  cargo  or 
property  shall  add  to  his  statement, 

(o.)  A  copy  of  the  certificate  of  registiy  of  the  said  ship,  and  of  the  in- 
dorsements thereon,  stating;  any  change  which  (to  his  knowledge 
or  belief)  has  occurred  in  me  particulars  contained  in  such  certin- 
cate  ;  and  stating  also,  to  the  best  of  his  knowledge  and  belief,  the 
state  of  the  title  to  the  ship  for  the  time  being,  and  of  the  incum- 
brances and  certificates  of  mortgage  or  sale,  if  any,  affecting  the 
same,  and  the  names  and  places  of  business  of  the  owners  and  in- 
cumbrancers : 

(4.)  The 'name  and  place  of  business  or  residence  of  the  fi^ighter  (if  any) 
of  the  said  ship,  and  the  freight  to  be  paid  for  the  voyage  she  is 
then  on  : 

(5.)  A  general  account  of  the  quantity  and  nature  of  the  cargo  at  the 
time  the  salvage  services  were  rendered  : 

(6.)  The  name  and  place  of  business  or  residence  of  the  owner  of  such 
cargo  and  of  the  consignee  thereof: 

(7.)  The  values  at  which  the  said  master  estimates  the  said  ship,  car^o 
and  property,  and  the  freight  respectively,  or,  if  he  think^  fit,  m 
lieu  of  such  estimated  value  of  the  cargo,  a  copy  of  the  ship's 
manifest : 

(8.)  The  amounts  which  the  master  thinks  should  be  paid  as  salvage  for 
the  services  rendered  : 

(9.)  An  accurate  list  of  the  property  saved,  in  cases  where  the  ship  is  not 

saved : 
(10.)  An  account  of  the  proceeds  of  the  sale  of  the  said  ship,  cargo  or 
property,  in  cases  where  the  same  or  any  of  them  are  sold  at  such 
port  as  aforesaid : 
(11.)  The  number,  capacities,  and  condition  of  the  crew  of  the  said  ship 

at  the  time  the  said  services  were  rendered : 
(12.)  Any  other  circumstances  he  thinks  relevant  to  the  matters  in  ques- 
tion: 
(13.)  A  statement  of  his  willingness  to  execute  a  bond,  in  the  form  in  the 
table  marked  W.  in  the  schedule  hereto,  in  such  amount  as  the  said 
consular  officer  or  Vice- Admiralty  Judge  may  fix. 

487.  The  said  consular  officer  or  ^udge,  as  the  case  may  be,  shall  within  ContoUr  offloer 
four  days  after  receiving  the  aforesaid  statements  fix  the  amount  to  be  in-  orjud^toflz 
serted  m  the  said  bond  at  such  sum  as  he  thinks  sufficient  to  answer  the  « bond  u  to  be 
demand  for  the  salvage  services  rendered ;  but  such  sum  shall  not  exceed  giTen. 
one  half  of  the  value  which  in  his  estimation  the  said  ship,  freight  and 
cargo,  or  any  parts  thereof  in  respect  of  which  salvage  is  claimed,  are 
worth ;  and  the  said  consular  officer  or  judge  may,  if  either  of  l^e  aforesaid 
statements  is  not  delivered  to  him  within  the  time  hereby  required,  proceed 
ex  parte,  but  he  shall  in  no  case  under  this  act  require  the  cargo  to  be 
unladen  ;  and  the  said  consular  officer  may  in  any  proceeding  under  this 
act  relating  to  salvage  take  affidavits  and  receive  formations. 


488.  The  siud  consular  officer  or  judge  shall  send  notice  of  the  sum  On  natter  < 

which  he  has  so  fixed  as  aforesaid  to  the  said  salvor  and  the  said  master  ;  ^w|L*^^*  ^ 

and  upon  such  master  executing  a  bond  in  such  form  as  aforesaid,  with  to  eeaae.     ^ 

the  said  sum  inserted  therein,  in  the  presence  of  the  said  officer  or  judge 

(who  shall  attest  the  same),  and  delivering  the  same  to  the  said  salvor, 

the  right  of  the  said  salvor  to  detain  or  retain  possession  of  the  said  ship, 

cargo  or  property,  or  any  of  them  in  respect  of  the  said  salvage  clum,  sludl 

cease.         « 

3k2 


cxlviii 


APPENDIX. 


Proritioo  for  ad-  489.  ^^  ^^e  ship,  cargo  or  property  in  respect  of  which  the  dum  for 
f **th*^  ***"f*'^  salvage  i«  made  is  not  owned  by  persons  domiciled  in  her  Majesty^s  do- 
•hip«  owned  by  minions,  the  right  of  the  salvor  to  detain  or  retain  possession  thereof  shall 
pntmt  resident  not  cease  unless  the  master  procures,  in  addition  to  the  said  bond,  such 
>M«y's  doinln'ieae.  security  for  the  due  performance  of  the  conditions  thereof  as  the  said  officer 

or  judge  considers  sufficient  for  the  purpose,  and  places  the  same  in  the 
possession  or  custody  of  the  said  officer  or  judge,  or,  if  the  salvor  so  desires, 
in  the  poBsesHion  or  custody  of  the  said  officer  or  judge  jointly  with  any 
other  person  whom  the  said  salvor  appoints  for  the  purpose. 

Boenmenu  to  be  490.  The  said  consular  officer  or  judge  shall  at  the  earliest  opportunity 
Mnt  to  England,    transmit  the  said  statements  and  documents  so  sent  to  him  as  aforesaid, 

and  a  notice  of  the  sum  he  has  so  fixed  as  aforesaid,  to  the  High  Court  of 
Admiralty  of  England,  or  if  the  said  salvor  and  the  said  master  or  other 
person  in  charge  as  aforesaid  agree  that  the  said  bond  shall  be  adjudicated 
upon  by  any  Vice -Admiralty  Court,  to  such  Court 

491.  The  said  bond  shall  bind  the  respective  owners  of  the  said  ship, 
freight  and  cargo,  and  their  respective  heirs,  executors  and  administraton, 
for  the  salvage  adjudged  to  be  payable  in  respect  of  the  said  ship,  freight 
and  cargo  respectively. 

Coort  In  which  492.  The  said  bond  shall  be  adjudicated  on  and  enforced  by  the  High 

catedonr  *^^"*'"   ^^"*^  of  Admiralty  in  England,  or  if  the  said  salvor  and  master  at  the  time 

of  the  execution  of  the  said  bond  agree  upon  any  Vice- Admiralty  Court, 
then  by  such  Vice- Admiralty  Court ;  and  any  such  Vice-Admiralty  Court 
may  in  every  proceeding  under  this  act  have  and  exercise  all  powers  and 
authorities  whatsoever  which  the  said  High  Court  of  Admiralty  now  has 
or  at  any  time  may  have  in  any  proceeding  whatsoever  before  it ;  and  in 
cases  where  any  security  for  the  due  performance  of  the  conditions  of  the 
said  bond  has  been  placed  in  the  possession  or  custody  of  the  said  consular 
officer  or  Vice-Admiralty  Judge,  or  of  such  officer  or  judge  jointly  with  any 
other  person,  the  person  or  persons  having  the  custody  of  such  security 
shall  respectively  deal  with  the  same  in  such  manner  as  the  Court  that  ab- 
judicates on  the  bond  directs. 


Whom  the  bond 
•hall  bind. 


Power  of  High 
Court  of  Admi- 
ralty to  enfoioe 
bonda. 


Baving  clauae. 


Doenmenta  tret 
from  duty. 


Punishment  for 
forgery  and  faUe 
representationf. 


493.  The  said  High  Court  of  Admiralty  shall  have  power  to  enforce  any 
bond  given  in  pursuance  of  this  act  in  any  Vice -Admiralty  Court  in  any 
part  of  her  Majesty's  dominions  ;  and  all  Courts  in  Scotland,  Ireland,  and 
the  islands  of  Jersey,  Guernsey,  Aldemey,  Sark  and  Man  exercising  Ad- 
miralty jurisdiction  shall,  upon  application,  aid  and  assist  the  High  Court 
of  Admiralty  in  enforcing  the  said  bonds. 

494.  Any  such  salvor  as  aforesaid  of  any  ship,  cargo  or  property  who 
elects  not  to  proceed  under  this  act  shall  have  no  power  to  detain  the  said 
ship,  cargo  or  property,  but  may  proceed  otherwise  for  the  enforcement  of 
his  salvage  claim  as  if  this  act  had  not  been  passed  ;  and  nothing  in  Uiis 
act  contained  shall  abridge  or  affect  the  rights  of  salvors,  except  in  the 
cases  by  it  provided  for. 

495.  All  bonds,  statements,  agreements,  and  other  documents  made  or 
executed  in  pursuance  of  the  eighth  part  of  this  act  shall,  if  so  made  or 
executed  out  of  the  United  Kingdom,  be  exempt  from  stamp  duty. 

496.  Every  person  who  in  any  proceeding  under  provisions  contained  in 
the  eighth  part  of  this  act  relating  to  salvage  by  her  Mwesty's  ships,  forges, 
assists  in  forging,  or  procures  to  be  forged,  fraudulently  alters,  assists  in 
fraudulently  altering,  or  procures  to  be  fraudulently  altered,  any  document, 
and  every  person  who  in  any  such  proceeding  puts  off  or  makes  use  of  any 
such  forged  or  altered  document,  knowing  the  same  to  be  so  forged  or 
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altered,  or  who  in  any  such  proceeding  gives  or  makes,  or  assists  in  giving 
or  making,  or  procures  to  be  given  or  made,  any  false  evidence  or  repre- 
sentation, knowing  the  same  to  be  false,  shall  be  punishable  with  imprison- 
ment, with  or  without  hard  labour,  for  any  period  not  exceeding  two  years, 
or,  if  summarily  prosecuted  and  convicted,  by  imprisonment,  with  or  with- 
out hard  labour,  for  any  period  not  exceeding  six  months. 

Salvage,  General.  Salvage  {General). 

497.  Whenever  services  for  which  salvage  is  claimed  are  rendered  either  Voluntary  agree- 
by  the  commander  or  crew  or  part  of  the  crew  of  any  of  her  Majesty's  JJ3e  whlch*ihaii 
ships,  or  of  any  other  ship,  ana  the  salvor  voluntarily  agrees  to  abandon  have  the  Mine 
his  lien  upon  the  ship,  cargo  and  property  alleged  to  be  salved,  upon  the  Jj^ct  as  the  bond 
master  or  other  person  in  charge  thereof  entering  into  a  written  agreement       ^*  "*°  **°    ' 
attested  by  two  witnesses  to  abide  the  decision  of  the  said  High  Court  of 
Admiralty  or  of  any  Vice- Admiralty  Court,  and  thereby  giving  security  in 

that  behalf  to  such  amount  as  may  be  agreed  on  by  the  parties  to  the  said 
agreement,  such  agreement  shall  bind  the  said  ship  and  the  said  cargo  and 
the  freight  payable  therefor  respectively,  and  the  respective  owners  of  the 
said  ship,  freight  and  cargo  for  the  time  being,  and  their  respective  heirs, 
executors  and  administrators,  for  the  salvage  which  may  be  aqjudged  to  be 
payable  in  respect  of  the  said  ship,  cargo  and  freight  respectively  to  the 
extent  of  the  security  so  given  as  aforesaid,  and  may  be  adjudicated  upon 
and  enforced  in  the  same  manner  as  the  bonds  provided  for  by  the  eignth 
part  of  this  act,  in  the  case  of  detention  for  salvage  services  rendered  by 
her  Majesty's  ships ;  and  upon  such  agreement  being  made  the  salvor  and 
the  master  or  other  person  in  charge  as  aforesaid  shall  respectively  make 
such  statements  as  are  hereinbefore  required  to  be  made  by  them  m  case 
of  a  bond  being  given,  except  that  such  statements  need  not  be  made  upon 
oath  ;  and  the  s^vor  shall,  as  soon  as  practicable,  transmit  the  sud  agree- 
ment and  the  said  statements  to  the  Court  in  which  the  said  agreement  is 
to  be  adjudicated  upon. 

498.  Whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  ^^JI*"  ?J^f**f*" 
salvage  services  rendered  in  the  United  Kingdom  has  been  finally  ascer-  }jfri8dfctio™to  ap^ 
tainea,  and  exceeds  two  hundred  pounds,  and  whenever  the  aggregate  portion  talTage. 
amount  of  salvage  payable  in  respect  of  salvage  services  rendered  else- 
where has  been  hnally  ascertained,  whatever  such  amount  may  be,  then  if 

any  delay  or  dispute  arises  as  to  the  apportionment  thereof,  any  Court 
having  Admiralty  jurisdiction  may  cause  the  same  to  be  apportioned 
amongst  the  persons  entitled  thereto  in  such  maimer  as  it  thinks  just ;  and 
may  for  that  purpose,  if  it  thinks  fit,  appoint  any  person  to  carry  such  ap- 
portionment mto  effect,  and  may  compel  any  person  in  whose  hands  or 
under  whose  control  such  amount  may  be  to  distribute  the  same,  or  to 
bring  the  same  into  Court,  to  be  there  dealt  with  as  the  Court  may  direct, 
and  ma^  for  the  purposes  aforesaid  issue  such  monitions  or  other  processes 
as  it  thmks  fit. 

Miscellaneous.  Mi»eeUane<nu. 

499.  All  wreck,  being  foreign  goods  brought  or  coming  into  the  United  Foreign  gooda 
Kingdom  or  the  Isle  of  Man,  shall  be  subject  to  the  same  duties  as  if  tlie  £","uWec7to*ihJ 
same  were  imported  into  the  United  Kingdom  or  the  Isle  of  Man  respec-  same  duties  as  on 
tively ;  and  if  any  question  arises  as  to  the  origin  of  such  goods,  they  shall  be  importation, 
deemed  to  be  the  produce  of  such  country  as  the  Commissioners  oi  Customs 

may  upon  investigation  determine. 

500.  The  Commissioners  of  Customs  and  Excise  shall  permit  all  goods,  Goods  saved  lyom 
wares  and  merchandise  saved  from  any  ship  stranded  or  wrecked  on  its  "1^*^  ^I52d\o° 
homeward  voyage  to  be  forwarded  to  tne  port  of  its  original  deitination,  the  poru  of  their 
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orifUiai  dMCia*-  and  aU  goods,  wares  and  merchandise  saved  from  any  ship  stranded  or 
***"*  wrecked  on  its  outward  voyage  to  be  returned  to  the  port  at  which  the 

same  were  shipped  ;  but  such  conunissioners  are  to  take  security  for  the 
due  protection  of  the  revenue  in  respect  of  such  goods,  wares  and  mer- 
chandise. 

ProTiiioD  M  to  601.  Al]  matters  and  things  that  may  in  pursuance  of  the  eighth  part  of 

J"jjjj*"""  *"     this  act  be  done  by  or  to  any  justice,  or  «ny  two  justices,  may  in  Scotland 

be  done  also  by  or  to  the  sheriff  of  the  county,  including  the  sheriff  substi- 
tute ;  and  the  expression  ^  lord  or  lady  of  a  manor  "  shall  in  the  eighth  part 
of  this  act,  BO  far  as  regards  Scotland,  include  *^  heritable  proprietor  duly 
infeft'* 

PART  IX. 

UABILITY  OF  8HIPOWNEB8. 

AppUeaUam,  Application. 

Appiieation  of  602.  The  ninth  part  of  this  act  shall  apply  to  the  whole  of  her  Majesty  s 

P"*  ^^  ^  A«^     dominions. 

^  JJJJJjy  Limitation  of  LiahiUty, 

ownarBoTuaUA  60S*  No  owner  of  any  sea-going  ship  or  share  therein  shall  be  liable  to 
in  impact  of  e«r-  make  good  any  loss  or  aamaee  that  may  happen  without  his  actual  fault  or 
tain  articlet.  privity  of  or  to  any  of  the  following  things  ;  (that  is  to  say,) 

(1.)  Of  or  to  any  goods,  merchandise  or  other  things  whatsoever  taken 
in  or  put  on  board  any  such  ship,  by  reason  of  any  fire  happening  oo 
board  such  ship : 
(2.)  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels  or  precious 
stones  taken  in  or  put  on  board  any  such  ship,  by  reason  of  any 
robbery,  embezzlement,  making  away  with  or  secreting  thereof 
unless  the  owner  or  shipper  thereof  has,  at  the  time  of  shipping  the 
same,  inserted  in  his  bills  of  lading  or  otherwise  declared  in  writing 
to  the  master  or  owner  of  such  snip  the  true  nature  and  value  d* 
such  articles. 
To  any  extent  whatever. 

"^HS^ifhuit*  ^^'  ^^  o*''"^  of  amy  sea-going  ship  or  share  therein  shaU^  in  caaes  toJkere 
owoei't  liabiuty.    ^  ^  ^^  ^  ^^  following  events  occur  tnthout  his  actual  fault  orprivitf; 

(tJiat  is  to  say,) 
(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 

carried  in  such  ship : 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise^  or  other 

things  whatsoever  on  hoard  any  such  ship : 
(3.)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  sea-going  ship  as  aforesaid  caused  to  any  person 
carried  in  any  other  ship  or  boat : 
(4.)  Where  any  loss  or  damage  is  by  reason  of  any  such  imprt^Mr  navi- 
gation of  such  sea-going  ship  a>s  aforesaid  caused  to  any  other  ship  or 
boaty  or  to  any  goods,  merchandise  or  other  things  whatsoever^  on  board 
any  other  ship  or  hoot: 
Be  answerable  in  damages  to  an  extent  beyond  the  value  of  his  ship  cmd  ike 
freight  due  or  to  grow  due  in  respect  of  such  ship  during  the  voyage  which 
at  the  time  of  the  happening  of  any  such  events  as  ({foresaid  is  in  prosecution 
or  contracted  for,  su^'ect  to  the  following  proviso,  (that  is  to  say,)  that  in  no 
case  where  any  such  liability  as  ({foresaid  is  incurred  in  respect  of  loss  of  life 
or  personal  ir^ury  to  any  passenger,  shall  the  value  of  any  such  ship  €tnd  the 
freight  thereof  be  taken  to  be  less  than  fifteen  pounds  per  registered  ton  {a), 

(a)  This  section  is  repealed.    See  the  M.  S.  A.  Amendment  Act,  1862,  sect  2, 
and  Scbed.,  Table  (A). 
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606.  For  the  purposes  of  the  mnth  part  of  this  act^  the  freight  shall  he  Value  of  carriage 

deemed  to  include  the  value  of  tJie  carriage  of  aaiy  goods  or  merchandise  be-  Jl[£**^oiiey*\obe 

longing  to  the  owners  of  the  ship,  passage  money  atid  also  the  hire  due  or  to  conaidered  as 

grow  due  under  or  by  virhie  of  amy  contract,  except  only  such  hire,  in  the  case  ^'^^^ 
of  a  ship  hired  for  time,  as  may  not  begin  to  he  earned  until  tlie  expiradon  of 
six  months  after  such  loss  or  damage  (a). 

606.  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  liable  Provision  for 
in  respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  damage  to  "cparate  losses, 
goods  as  aforesaid  arising  on  distinct  occasions  to  tlie  same  extent  as  if  no 

other  loss,  injury  or  damage  had  arisen. 

Mode  of  Pro- 
Mode  of  Procedure,  cedwe, 

607.  Whenever  any  such  liability  as  aforesaid  has  been  or  is  alleged  to  in  case  of  loss  of 
have  been  incurred  in  respect  of  loss  of  life  or  personal  injury,  the  Board  iDju^,^o«rd*of 
of  Trade  may,  in  its  discretion,  after  giving  not  less  than  three  days'  notice  Trade  may  direct 
by  post  or  otherwise  to  the  party  to  be  made  defendant  or  defender,  by  proceedings, 
warrant  sealed  with  the  seal  of  such  Board  or  signed  by  one  of  its  secre- 
taries or  assistant  secretaries,  require  the  sheriff  having  jurisdiction  over 

any  place  in  the  United  Kingdom  to  summon  a  jury  at  a  time  and  place  to 
be  specified  in  such  warrant  for  the  purpose  of  determining  the  following 
question  ;  (that  is  to  say,) 

The  number,  names,  and  descriptions  of  all  persons  killed  or  injured 
by  reason  of  any  wrongful  act,  neglect  or  default : 
And  upon  the  receipt  of  such  warrant  the  sheriff  shall  summon  a  jury  of 
twenty-four  indifferent  persons,  duly  qualified  to  act  as  common  jurymen 
in  tlie  superior  Courts,  to  meet  at  such  time  and  place  as  aforesaid. 

608.  If  either  party  to  the  inquiry  desire  any  such  question  as  aforesaid  Either  party  may 
to  be  tried  before  a  special  jury,  such  question  shall  be  so  tried,  provided  {J  bi*5Ji2d?y*a" 
that  notice  of  such  desire,  if  coming  from  the  other  party,  is  given  to  the  special  jury. 
Board  of  Trade  before  it  has  issued  its  warrant  to  the  sheriff ;  and  for  that 

purpose  the  Board  of  Trade  shall,  by  its  warrant  to  the  sheriff,  require  him 
to  nominate  a  special  jury  for  such  trial ;  and  thereupon  tlie  sheriff  shall, 
as  soon  as  conveniently  may  be  after  tlie  receipt  by  him  of  such  warrant, 
summon  both  the  parties  to  appear  before  him  by  themselves  or  their 
attomies  or  agents  at  some  convenient  time  and  place  appointed  by  him 
for  the  purpose  of  nominating  a  special  juty  ;  and  at  the  place  and  time  so 
appointed  the  slieriff  shall  proceed  to  nominate  and  strike  a  special  jury  in 
the  manner  in  which  such  juries  are  required  by  the  laws  for  the  time 
being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of  the 
superior  Courts  ;  and  the  sheriff  shall  appoint  a  day,  and  shall  on  the  day 
so  appointed  proceed  to  reduce  the  said  special  jury  to  tlie  number  of 
twenty,  in  the  manner  used  and  accustomea  by  the  proper  officers  of  the 
superior  Courts. 

609.  Tlie  following  provisions  shall  be  applicable  to  the  conduct  of  pro-  Provisions  for 
ceedings  by  the  Board  of  Trade  ;  (that  is  to  say,)  SSltoM.'''^"*" 

(1.)  The  sheriff  shall  preside  at  such  inquiry,  and  the  Board  of  Trade 
shall  be  deemed  in  England  and  Ireland  to  be  the  plaintiff,  and  in 
Scotland  the  pursuer,  both  of  which  terms  are  hereinafter  included 
in  the  term  plaintiff,  with  power  to  appoint  an^  agent  to  act  on  his 
behalf,  and  shall  have  all  such  rights  and  privdeges  as  the  plaintiff 
is  entitled  to  in  actions  at  law ;  and  the  owner  or  owners  of  the  ship 
or  ships  by  whom  such  liability  as  last  aforesaid  is  alleged  to  have 
been  incurred  shall  be  deemed  in  England  and  Ireland  to  be  the  de- 

(a)  This  section  is  repealed.    See  the  M.  S.  A.  Amendment  Act,  1862,  sect  2, 
and  Sched.,  Table  (A). 
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fendant,  and  in  Scotland  the  defender,  both  of  which  terms  are  here- 
inafter included  in  the  term  defendant : 

(2.)  Not  less  than  ten  days*  notice  of  the  time  and  place  of  the  inqoirf 
shall  be  served  by  the  Board  of  Trade. on  the  defendant : 

(3.)  Service  on  the  master  of  any  ship  shall  be  deemed  good  service  cm 
the  owner  thereof,  and  the  master  shall,  in  respect  of  the  proceed- 
ings on  such  inquiry,  be  deemed  the  agent  and  representative  of  the 
owner,  with  power  to  appear  for  him  on  such  inauiiy,  and  to  do  all 
matters  and  things  whicn  he  might  himself  have  aone  : 

(4.)  If  the  defendant  does  not  appear  at  the  time  of  such  inquiry,  the 
same  shall  be  proceeded  with  as  if  he  had  appeared,  upon  due  proof 
of  service  of  notice  having  been  made  on  him  in  pursuance  of  this 
act: 

(5.)  The  empannelling  of  the  jury  and  the  summoning  and  attendance  of 
witnesses  shall  be  conductea  and  enforced  in  England  and  Ireland 
in  manner  provided  by  the  Lands  Clauses  CJonsohdation  Act,  1845, 
in  cases  of  disputed  compensation  as  to  land,  and  in  Scotland  in 
manner  provided  by  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  in  like  cases,  or  as  near  thereto  as  circumstances  permit; 
and  all  provisions  in  the  said  acts  having  reference  to  cases  where 
any  question  of  disputed  compensation  requires  to  be  determined  by 
the  verdict  of  a  jury  shall,  with  the  requisite  alterations,  be  con- 
sidered as  incorporated  with  this  act,  and  to  have  reference  to  cases 
where  the  question  of  the  liability  of  any  owner  in  respect  of  any 
such  accident  as  aforesaid  requires  to  be  determined  by  the  verdict 
of  a  jury : 

(6.)  In  England  and  Ireland  the  sheriff  shall,  if  the  Board  of  Trade  so 
requires,  or  if  the  defendant  so  requires  and  the  Board  of  Trade 
consents  thereto,  appoint  as  assessor  a  barrister  at  law  of  competent 
knowledge  and  standing : 

(7.)  The  costs  incurred  by  all  parties  in  and  incidental  to  any  such 
inquiry  as  aforesaid  snail  in  England  and  Ireland  be  taxed  by  the 
master  of  one  of  her  Maiesty^s  superior  Courts  of  Common  Law  as 
between  attorney  and  client,  and  in  Scotland  by  the  auditor  of  the 
Court  of  Session  as  between  agent  and  client ;  and  shall,  if  the 
verdict  in  any  inquiry  is  in  favour  of  the  plaintiff,  be  paid  by  the 
defendant,  but  if  such  verdict  is  in  favour  of  the  defendant,  be  paid 
by  the  Board  of  Trade  out  of  the  Mercantile  Marine  Fund : 

(8.)  The  payment  of  all  damages  and  costs  in  any  such  inquiry  as  afore- 
said shall,  upon  application  made  to  such  superior  Court  as  aforesaid 
by  the  party  entitled  thereto,  be  enforced  by  rule  or  order  of  such 
Court  or  a  judge  thereof,  or  otherwise  as  such  Court  or  judge 
thinks  fit : 

(9.)  The  Board  of  Trade  may  make  any  compromise  it  thinks  fit  as  to 
the  damages  payable  in  respect  of  personal  injury,  or  of  the  death 
of  any  person ;  and  any  damages  received  in  pursuance  of  such 
compromise  shall,  so  far  as  the  same  extend,  be  applied  in  the  same 
manner  and  be  subject  to  the  same  rules  as  if  the  same  were  damages 
recovered  on  an  inquiry  instituted  by  the  Board  of  Trade. 

RulM  H  to  da-  510.  The  following  rules  shall  be  observed  as  to  the  damages  recovered 

"^•«  SImS^'*"   ^  '^Y  ^^^^  i^iquiry,  and  the  application  thereof ;  (that  is  to  say,) 
***^  '  (1.;  The  damages  payable  in  each  case  of  death  or  injury  shall  be  as- 

sessed at  thirty  pounds  : 
(2.)  The  damages  found  due  on  any  such  inquiry  as  aforesaid  shall  be 
the  first  charge  on  the  aggregate  amount  for  which  the  owner  is 
liable,  and  shul  be  paid  thereout  in  priority  to  all  other  claims  : 
(3.)  All  such  damages  as  aforesaid  shall  be  paid  to  her  Majesty's  Pa^^- 
master-G^neral,  and  shall  be  distributed  and  dealt  with  b^  him  m 
Auch  manner  as  the  Board  of  Trade  directs ;  and  in  directmg  such 
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distribation  the  Board  of  Trade  shall  have  power  in  the  first  place 
to  deduct  and  retain  any  costs  Incidental  thereto ;  and  in  the  next 
place,  as  regards  the  sums  paid  in  respect  of  injuries,  shall  direct 
payment  to  each  person  injured  of  such  compensation,  not  exceed- 
ug  in  any  case  the  statutory  amount,  as  the  said  Board  thinks  fit ; 
and  as  regards  the  sums  paid  in  respect  of  deaths  shall  direct  pay- 
ment thereof  for  the  benefit  of  the  husband,  wife,  parent  and  child 
of  the  deceased,  or  any  of  them,  in  such  shares,  upon  such  evidence, 
and  in  such  manner  as  the  said  Board  thinks  fit : 

(4.)  The  Board  of  Trade  shall  refund  to  the  owner  any  surplus  remain- 
ing under  its  control  after  making  such  distribution  as  aforesaid, 
and  the  sum  so  refunded  shall  form  part  of  the  residue  hereinafter 
mentioned : 

(5.)  The  Board  of  Trade  shall  not,  nor  shall  any  person  acting  under  it, 
be  liable  to  any  action,  suit,  account,  claim  or  demand  whatsoever 
for  or  in  respect  of  any  act  or  matter  done,  or  omitted  to  be  done, 
in  the  distribution  of  such  damages  as  aforesaid  : 

(6.)  If  the  amount  paid  to  her  Majesty^s  Paymaster-General  in  manner 
aforesaid  is  insufficient  to  meet  {he  demands  upon  it,  the  several 
claims  thereon  shall  abate  proportionally. 

511.  After  the  completion  of  such  inquiry  as  aforesaid,  if  any  person  Any  person  who 
injured  estimates  the  damages  payable  in  respect  of  such  injury,  or  if  the  JJi?h^J{}e'^^Ju„t 
executor  or  administrator  of  any  deceased  person  estimates  the  damages  of  lUtuto^da^ 
payable  in  respect  of  his  deaui,  at  a  greater  sum  than  such  statutory  mage  may  t>rinR 
Jimount,  or,  in  case  of  a  compromise  ha^ng  been  made  by  the  Board  of  S^^^^t. 
Trade,  than  the  amount  accepted  by  such  Board  by  way  of  compensation 

for  such  injury  or  death  as  aforesaid,  the  person  so  estimating  the  same 
shall,  upon  repaying  or  obtaining  the  repayment  by  the  Board  of  Trade  to 
the  owner  of  the  amount  paid  by  him  to  the  Board  of  Trade  in  respect  of 
such  injury  or  death,  be  at  liberty  to  bring  an  action  for  the  recovery  of 
damages  in  the  same  manner  as  if  no  power  of  instituting  an  inquiry  nad 
hereinbefore  been  given  to  the  Board  of  Trade,  subject  to  the  following 
proviso  ;  (that  is  to  say,)  that  any  damages  recoverable  by  such  person 
shall  be  payable  only  out  of  the  residue,  if  any,  of  the  aggregate  amount 
for  which  the  owner  is  liable,  after  deducting  all  sums  paid  to  her  Majesty^s 
Paymaster-General  in  manner  aforesaid  ;  and  if  the  damages  recovered  in 
such  action  do  not  exceed  double  the  statutory  amount,  such  person  shall 
pay  to  the  defendant  in  such  action  all  the  costs  thereof,  such  costs  to  be 
taxed  in  England  and  Ireland  as  between  attorney  and  client,  and  in  Scot- 
land as  between  agent  and  client. 

512.  In  cases  where  loss  of  life  or  personal  injury  has  occurred  by  any  if  Board  ofTiada 
accident  in  respect  of  which  the  owner  of  any  such  ship  as  aforesaia  is  or  JSj*" J,{2^2n*  • 
is  alleged  to  be  liable  in  damages,  no  person  shall  be  entitled  to  bring  any  indt^duait  may' 
action,  or  institute  any  suit  or  other  legal  proceeding  in  the  United  King-  bring  actiom. 
dom,  until  the  completion  of  the  inquiry  (if  any)  instituted  by  the  Board  of 

Trade,  or  until  the  Board  of  Trade  nas  refused  to  institute  tne  same  ;  and 
the  Board  of  Trade  shall,  for  the  purpose  of  entitling  any  person  to  bring 
an  action  or  institute  a  suit  or  other  legal  proceeding,  be  deemed  to  have 
refused  to  institute  such  inquiry  whenever  notice  has  been  served  on  it  by 
any  person  of  his  desire  to  bring  such  action  or  institute  such  suit  or  other 
legal  proceeding,  and  no  inquixy  is  instituted  by  the  Board  of  Trade  in 
respect  of  the  subject-matter  of  such  intended  action,  suit  or  proceeding 
for  the  space  of  one  month  after  the  service  of  such  notice. 


513.  Whenever  the  Board  of  Trade,  having  refused  in  manner  aforesaid  Proceedlnn  by 
to  institute  any  inquiry,  afterwards  determines  to  institute  the  same,  the  ®JJJ*  ftiST** 
damages  and  costs  (if  any)  recovered  on  such  inquiry  shall  be  payable  *      ^ 
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rateably  with  and  not  in  priority  to  the  coBts  and  damages  recovered  in 
any  other  action,  suit  or  legal  proceeding. 

pfoeMdtaif ■  in  514.  In  caMS  where  any  liability  has  been  or  is  alleged  to  have  been 

^uSmfier*^  incurred  by  any  owner  in  respect  of  loss  of  life,  personal  injury  or  loss  of 
mate  oo  owner  of  or  damage  to  ships,  boats  or  goods,  and  several  claims  are  made  or  appre- 
•^^9-  hended  in  respect  of  such  liability,  then,  subject  to  the  right  hereinbefore 

given  to  the  Board  of  Trade  of  recovering  damages  in  the  United  Kingdom 
m  respect  of  loss  of  life  or  personal  injury,  it  shall  be  lawfiil  in  England  or 
Ireland  for  the  High  Court  of  Chancery,  and  in  Scotland  for  the  Court  of 
Session,  and  in  any  British  possession  for  any  competent  Court,  to  entertain 
proceedings  at  the  suit  of  any  owner  for  the  purpose  of  determining  the 
amount  of  such  liability  subject  as  aforesaid,  ana  for  the  distribution  of 
such  amount  rateably  amongst  the  several  claimants,  with  power  for  any 
such  Court  to  stop  all  actions  and  suits  pending  in  any  other  Court  in  rela- 
tion to  the  same  subject-matter ;  and  any  proceeding  entertiuned  by  snch 
Court  of  Chanceiy  or  Court  of  Session,  or  other  competent  Court,  may  be 
conducted  in  such  manner  and  subject  to  such  regulations  as  to  making 
any  persons  interested  parties  to  the  same,  and  as  to  the  exclusion  of  any 
claimants  who  do  not  come  in  within  a  certain  time,  and  as  to  requiring 
security  from  the  owner,  and  as  to  payment  of  costs,  as  the  Court  thinks 
just 


Money  paid  for 
d«natehow  to 
be  eceounted  for 
between  part 
ownen. 


515.  AH  sums  of  money  paid  for  or  on  account  of  any  loss  or  damage  in 
respect  whereof  the  liability  of  the  owners  of  any  ship  is  limited  by  the 
ninth  part  of  this  act,  and  all  costs  incurred  in  relation  thereto,  may  be 
brought  into  account  among  part  owners  of  the  same  ship  in  the  same 
manner  as  money  disbursed  tor  the  use  thereof. 


Saving  Clatut. 
Saving  clause. 


Saving  Clause. 

516.  Nothing  in  the  ninth  part  of  this  act  contained  shall  be  construed — 
To  lessen  or  take  away  any  liability  to  which  any  master  or  seaman, 

being  also  owner  or  part  owner  of  the  ship  to  which  he  belongs,  is 

subject  in  his  capacity  of  master  or  seaman  ;  or 
To  extend  to  any  Britisn  ship  not  being  a  recognized  British  ship  within 

the  meaning  of  this  act. 


AppUetMon, 

Appltcatkm  of 
PartX.  of  the 
Act. 

Legal  Procedure 
{Geiurai). 

Puniahment  of 
offences,  and  re- 
coveiy  of  penal- 
ties. 
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PART  X. 
LEGAL  PROCEDURE. 

Application. 

517.  Tlie  tenth  part  of  this  act  shall  in  all  cases,  where  no  particular 
country  is  mentioned,  apply  to  the  whole  of  her  Majesty's  dominions. 

Legal  Procedure  {General). 

518.  In  all  places  within  her  Majesty's  dominions,  except  Scotland,  the 
offences  hereinafter  mentioned  shall  be  punished  and  penalties  recovered 
in  manner  following ;  (that  is  to  say,) 

(1.)  Every  offence  by  this  act  declared  to  be  a  misdemeanor  shall  be 
punishable  by  fine  or  imprisonment,  with  or  without  hard  labour ; 
and  the  Court  before  which  such  offence  is  tried  may  in  England 
make  the  same  allowances  and  order  payment  of  the  same  costs  and 
expenses  as  if  such  misdemeanor  had  been  enumerated  in  the  act 
passed  in  the  seventh  year  of  his  late  Majesty  King  Greorge  the 
Fourth,  chapter  sixty-four,  or  any  other  act  that  may  be  passed  for 
the  like  purpose ;  and  may  in  any  other  part  of  her  Mijesty's 
dominions  make  such  allowances  and  order  payment  of  such  costs 
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and  expenses  (if  any^  as  are  payable  or  allowable  apon  the  trial  of 
any  misdemeanor  under  any  existing  act  or  ordinance,  or  as  may  be 
payable  or  allowable  under  any  act  or  law  for  the  time  being  in 
force  therein : 

(2.)  Every  offence  declared  by  this  act  to  be  a  misdemeanor  shall  also 
be  deemed  to  be  an  offence  hereby  made  punishable  by  imprison- 
ment for  any  period  not  exceeding  six  months,  with  or  without  hard 
labour,  or  by  a  penalty  not  exceeding  one  hundred  pounds,  and  may 
be  prosecuted  accordingly  in  a  summary  manner  instead  of  being 
prosecuted  as  a  misdemeanor : 

(3.)  Every  offence  hereby  made  punishable  by  imprisonment  for  any 
period  not  exceeding  six  months,  with  or  without  hard  labour,  or  by 
any  penalty  not  exceeding  one  hundred  pounds,  shall  in  England 
and  Ireland  be  prosecuted  summarily  before  any  two  or  more 
justices,  as  to  England  in  the  manner  directed  by  the  act  of  the 
eleventh  and  twelfth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  chapter  forty-three,  and  as  to  Ireland  in  the  manner  directed 
by  tiie  act  of  the  fourteenth  and  fifteenth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  ninety-{nree,  or  in  such  other 
manner  as  may  be  directed  by  any  act  or  acts>  that  may  be  passed 
for  like  purposes :  and  all  provisions  contained  in  the  said  acts  shall 
be  applicable  to  such  prosecutions  in  the  same  manner  as  if  the 
offences  in  respect  of  which  the  same  are  instituted  were  hereby 
stated  to  be  offences  in  respect  of  which  two  or  more  justices  have 
power  to  convict  summarily  or  to  make  a  summary  order : 

(4.)  In  all  cases  of  summary  convictions  in  England,  where  the  sum  ad- 
judged to  be  paid  exceeds  five  pounds,  or  the  period  of  imprison- 
ment adjudged  exceeds  one  month,  any  person  who  thinks  himself 
aggrieved  by  such  conviction  may  appeal  to  the  next  Court  of  Gene- 
ral or  Quarter  Sessions  which  is  holden  not  less  than  twelve  days 
after  the  day  of  such  conviction  for  the  county,  city,  borough,  liberty, 
riding,  division  or  place  wherein  the  case  has  been  tried  ;  provided 
that  such  person  shall  give  to  the  complainant  a  notice  in  writing  of 
such  appeal,  and  of  the  cause  and  matter  thereof^  within  three  days 
after  such  conviction,  and  seven  clear  days  at  the  least  before  such 
Sessions,  and  shall  also  either  remain  in  custody  until  the  Sessions, 
or  enter  into  a  recognizance,  with  two  sufficient  sureties,  before  a 
justice  of  the  peace,  conditioned  personally  to  appear  at  the  said 
Sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
Court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  Court 
awarded  ;  and  upon  such  notice  being  given,  and  such  recognizance 
being  entered  into,  the  justice  before  whom  the  same  shall  be  entered 
into  shall  liberate  such  person,  if  in  custody  ;  and  the  Court  at  such 
Sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and 
shall  make  such  order  therein,  with  or  without  costs  to  either  party, 
as  to  the  Court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the 
.  appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  adjudge 
the  offender  to  be  punished  according  to  the  conviction,  and  to  pay 
such  costs  as  may  oe  awarded,  and  shall,  if  necessary,  issue  process 
for  enforcing  such  judgment : 

(5.)  All  offences  under  this  act  shall  in  any  British  possession  be  punish- 
able in  any  Court  or  by  any  lustice  of  the  peace  or  magistrate  in 
which  or  by  whom  offences  ot  a  like  character  are  ordinaruy  punish- 
able, or  in  such  other  manner,  or  by  such  other  Courts,  justices  or 
ma^strates,  as  may  from  time  to  time  be  determined  by  any  act  or 
ordmance  duly  made  in  such  possession,  in  such  manner  as  acts  and 
ordinances  in  such  possession  are  required  to  be  made  in  order  to 
have  the  force  of  law. 
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519.  Any  BttpeDdiary  magifttrate  shall  have  full  power  to  do  alone  who- 
ever two  justices  of  the  peace  are  by  this  act  authorized  to  do. 

• 

520.  For  the  purpose  of  giving  jurisdiction  under  this  act,  every  ofTence 
shall  l>e  deemed  to  have  been  committed,  and  every  cause  of  compUiot  to 
have  arisen,  either  in  the  place  in  which  the  same  actually  was  committed 
or  arose,  or  in  any  place  in  which  the  offender  or  person  complained  agsinst 
may  be. 

521.  In  all  cases  where  any  district  within  which  any  Court  or  justice 
of  the  peace  or  other  magistrate  has  jurisdiction  either  under  this  act  or 
under  any  other  act  or  at  common  law  for  any  purpose  whatever  is  situate 
on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any  bay,  chamiel, 
lake,  river  or  other  navigable  water,  every  such  Court,  justice  of  the  peace, 
or  magistrate  shall  have  jurisdiction  over  any  ship  or  boat  being  on  or 
lying  or  passing  off  such  coast,  or  being  in  or  near  such  bay,  channel,  lake, 
river  or  navigable  water  as  aforesaid,  and  over  all  persons  on  board  sach 
ship  or  boat  or  for  the  time  being  belonging  thereto,  in  the  same  manner 
as  if  such  ship,  boat  or  persons  were  within  the  limits  of  the  original  jam- 
diction  of  Buck  Court,  justice  or  magistrate. 

522.  Service  of  any  summons  or  other  matter  in  any  legal  proceeding 
under  this  act  shall  be  good  service,  if  made  personally  on  the  person  to  be 
served,  or  at  his  last  place  of  abode,  or  if  made  by  leaving  such  aammoot 
for  him  on  board  any  ship  to  which  he  may  belong,  with  the  person  being 
or  appearing  to  be  in  command  or  charge  of  such  siiip. 

528.  In  all  cases  where  any  Court,  justice  or  justices  of  the  peace,  or 
other  magistrate,  has  or  have  power  to  make  an  order  directing  payment  to 
be  made  of  any  seaman's  wages,  penalties  or  other  sums  of  money,  then,  n 
the  party  so  directed  to  pay  the  same  is  the  master  or  owner  of  a  ship,  and 
the  same  is  not  paid  at  the  time  and  in  manner  prescribed  in  the  order,  the 
Court,  justice  or  justices,  or  other  magistrate  who  made  the  order,  may,  in 
addition  to  any  other  powers  they  or  he  may  have  for  the  purpose  of 
compelling  payment,  direct  the  amount  remaining  unpaid  to  be  levied  by 
distress  or  poinding  and  sale  of  the  said  ship,  her  tackle,  furniture  and 
apparel. 

524.  Any  Court,  justice  or  magistrate  imposing  any  penalty  under  this 
act,  for  which  no  specific  application  is  herein  proviaea,  may,  if  it  ^'  y 
thinks  fit,  direct  the  whole  or  any  part  thereof  to  be  applied  in  compen«»- 
ing  any  person  for  any  wrong  or  aamage  which  he  may  have  sustained  py 
the  act  or  default  in  respect  of  which  such  penalty  is  imposed,  or  to  w 
applied  in  or  towards  payment  of  the  expenses  of  the  proceedings ;  W"i 
subject  to  such  directions  or  specific  application  as  aforesaid,  all  penalfacs 
recovered  in  the  United  Kingdom  shall  be  paid  into  the  ^^^^^^f^^ 
Majesty's  Exchequer  in  such  manner  as  the  Treasury  may  direct,  and  snau 
be  carried  to  and  form  part  of  the  consolidated  fund  of  the  United  Ku*?' 
dom  ;  and  all  penalties  recovered  in  any  British  possession  shall  be  py 
over  into  the  public  treasury  of  such  possession,  and  form  part  of  the  pao 
revenue  thereof. 

525.  The  time  for  instituting  summary  proceedings  under  this  act  s 
be  limited  as  follows ;  (that  is  to  say,)  .      ^ 

(1.)  No  conviction  for  any  offence  shall  be  made  under  this  set  m  J 
summary  proceeding  instituted  in  the  United  Kingdom,  unless  s  ^^ 
proceeding  is  commenced  within  six  months  after  3ie  ^0"*""^^***^;^* 
the  offence ;  or  if  both  or  eitlier  of  the  parties  to  such  P'^^^j^J 
happen  during  such  time  to  be  out  of  the  United  Kingdom, "" 
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the  same  is  commenced  within  two  months  after  they  both  first 
happen  to  arrive  or  to  be  at  one  time  within  the  same  : 
(2.)  No  conviction  for  any  offence  shall  be  made  under  this  act  in  any 
proceeding  instituted  in  any  British  possession,  unless  such  pro- 
ceeding is  commenced  within  six  months  after  the  commission  of 
the  offence  ;  or  if  both  or  either  of  the  parties  to  the  proceeding 
happen  during  such  time  not  to  be  within  the  jurisdiction  of  any 
Court  capable  of  dealing  with  the  case,  unless  the  same  is  com- 
menced within  two  months  after  they  both  first  happen  to  arrive  or 
to  be  at  one  time  within  such  jurisdiction : 
(3.)  No  order  for  the  payment  of  money  shall  be  made  under  this  act  in 
any  summary  proceeding  instituted  in  the  United  Kingdom  unless 
such  proceeaing  is  commenced  within  six  months  after  the  cause  of 
complaint  arises ;  or,  if  both  or  either  of  the  parties  happen  during 
such  time  to  be  out  of  the  United  Kingdom,  unless  the  same  is  com- 
menced within  six  months  after  they  both  first  happen  to  arrive  or 
to  be  at  one  time  within  the  same  : 
(4.)  No  order  for  the  payment  of  money  shall  be  made  under  this  act  in 
any  summary  proceeding  instituted  in  any  British  possession,  unless 
such  proceeding  is  commenced  within  six  months  after  the  cause  of 
complaint  arises  ;  or,  if  both  or  either  of  the  parties  to  the  proceed- 
ing happen  during  such  time  not  to  be  within  the  jurisdiction  of  any 
Court  capable  of  dealing  with  the  case,  unless  the  same  is  commenced 
within  SIX  months  after  they  both  first  happen  to  arrive  or  be  at 
one  time  within  such  jurisdiction : 
And  no  provision  contained  in  any  other  act  or  acts,  ordinance  or  ordi- 
nances, for  limiting  the  time  within  which  summary  proceedings  may  be 
instituted  shall  affect  any  summary  proceeding  under  tiiis  act 

526.  Any  document  required  by  this  act  to  be  executed  in  the  presence  Document  proTed 
of  or  to  be  attested  by  any  witness  or  witnesses,  may  be  proved  by  the  jJ^iJJJJ  ***{^ 
evidence  of  any  person  who  is  able  to  bear  witness  to  the  requisite  facts,  '  ^ 
without  calling  the  attesting  witness  or  witnesses  or  any  of  them. 

527.  Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused  to  Power  of  lodge  of 
any  property  belonging  to  her  Majesty  or  to  any  of  her  Majesty's  subjects  JJ^^SmiiStTto 
by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  in  any  anettfoieign 
port  or  river  of  the  United  Kingdom  or  within  three  miles  of  the  coast  ■>>*?  *>»*<  *»••  <>«- 
thereof,  it  shall  be  lawfiil  for  the  jud^e  of  any  Court  of  Record  in  the  United  *"'**"*^  *"°^- 
Kingdom,  or  for  the  judge  of  tlie  Hi^h  Court  of  Admiralty,  or  in  Scotland 

the  Court  of  Session,  or  the  sheriff  of  the  counlr  within  whose  jurisdiction 
such  ship  may  be,  upon  its  being  shown  to  him  by  any  person  applying 
summarily  that  such  injury  was  probably  caused  by  the  misconduct  or  want 
of  skill  of  the  master  or  mariners  of  sucn  ship,  to  issue  an  order  directed  to 
any  oflicer  of  customs  or  other  officer  named  oy  such  judge,  requiring  him 
to  detain  such  ship  until  such  time  as  the  owner,  master  or  consignee 
thereof  has  made  satisfaction  in  respect  of  such  injury,  or  has  given  secu- 
rity, to  be  approved  by  the  judge,  to  abide  the  event  of  any  action,  suit 
or  other  legal  proceeaing  that  may  be  instituted  in  respect  of  such  in- 
jury, and  to  pay  all  costs  and  damages  that  may  be  awarded  thereon  ;  and 
any  officer  of  customs  or  other  officer  to  whom  such  order  is  directed  shall 
detain  such  ship  accordingly. 

528.  In  any  case  where  it  appears  that  before  any  application  can  be  Power  in  oeruin 
made  under  the  foregoing  section  such  foreign  ship  will  have  departed  be-  Sip'befln^lMiu 
yond  the  limits  therein  mentioned,  it  shall  be  lawral  for  any  commissioned  eatfon  made  to 
officer  on  full  pay  in  the  military  or  naval  service  of  her  Majesty,  or  any  Ju<ig«*. 
British  officer  of  customs,  or  any  British  consular  officer,  to  detain  such 

ship  until  such  time  as  will  allow  such  application  to  be  made  and  the 
result  thereof  to  be  communicated  to  him ;  and  no  such  officer  shall  be 
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liable  for  any  costs  or  danuges  in  respect  of  sach  detention  unless  the 
same  is  proved  to  have  been  made  without  reasonable  grounds. 

629.  In  anj  action,  suit  or  other  proceeding  in  relation  to  sndi  iajniji 
the  person  so  giving  security  as  aforesaid  shall  be  made  defendant  or  de- 
fender, and  shall  be  stated  to  be  the  owner  of  the  ship  that  has  occasioned 
such  damage ;  and  the  production  of  the  order  of  the  judge  made  in  relation 
to  such  security  shall  be  conclusive  evidence  of  the  liability  of  such  de- 
fendant or  defender  to  such  action,  suit  or  other  proceeding. 

Legal  Procedure  (^Scotland), 

680.  In  Scotland,  every  offence  which  b^  this  act  is  described  as  a  felony 
or  miademeanor  may  be  prosecuted  by  indictment  or  criminal  letters  at  tlie 
instance  of  her  Majesty's  advocate  before  the  High  Court  of  Justiciaiy,  or 
by  criminal  libel  at  we  instance  of  the  procurator  fiscal  of  the  county 
before  the  sheriff,  and  shall  be  punishable  with  fine  and  with  imprisonment, 
with  or  without  hard  labour  in  default  of  payment,  or  with  imprisonment, 
with  or  without  hard  labour,  or  with  both,  as  the  Court  may  think  fit,  or  in 
the  case  of  felony  with  penal  servitude,  where  the  Court  is  competent 
thereto ;  and  such  Court  may  also,  if  it  think  fit,  order  payment  by  the 
offender  of  the  costs  and  expenses  of  the  prosecution. 

581.  In  Scotiand,  all  prosecutions,  complaints,  actions  or  proceedings 
under  this  act,  other  than  prosecutions  for  felonies  or  misdemeanors,  may 
be  brought  in  a  summary  form  before  the  sheriff  of  the  county,  or  before 
any  two  justices  of  the  peace  of  the  county  or  burgh  where  the  cause  of 
such  prosecution  or  action  arises,  or  where  the  offender  or  defender  may  be 
for  the  time,  and  when  of  a  criminal  nature,  or  for  penalties,  at  the  instance 
of  the  procurator  fiscal  of  Court,  or  at  the  instance  of  any  party  aggrieved, 
with  concurrence  of  the  procurator  fiscal  of  Court ;  and  the  Court  may,  if 
it  think  fit,  order  payment  by  the  offender  or  defender  of  the  costs  of  tiie 
prosecution  or  action. 

682.  In  Scotiand,  all  prosecutions,  complaints,  actions  or  other  proceed- 
ings under  this  act  may  be  brought  eitiier  in  a  written  or  printed  form,  or 
pitftiy  written  and  partly  printed,  and  where  such  proceedings  are  bron^t 
m  a  summary  form  it  shall  not  be  necessary  in  the  complaint  to  recite  or  set 
forth  the  clause  or  clauses  of  the  act  on  which  such  proceeding  is  founded, 
but  it  shall  be  sufficient  to  specify  or  refer  to  such  clause  or  clauses,  and  to 
set  forth  shortly  the  cause  ot  complaint  or  action,  and  tiie  remedy  sought ; 
and  when  such  complaint  or  action  is  brought  in  whole  or  in  part  fi^r  the 
enforcement  of  a  pecuniary  debt  or  demand,  the  complaint  may  contain  a 
prayer  for  warrant  to  arrest  upon  the  dependence. 

688.  In  Scotland,  on  any  complaint  or  other  proceeding  brought  in  a 
summary  form  under  this  act  being  presented  to  the  sheriff  clerk  or  derk 
of  the  peace,  he  shall  grant  warrant  to  cite  the  defender  to  appear  per- 
sonally before  the  said  sheriff  or  justices  of  the  peace  on  a  day  fixed,  and  at 
the  same  time  shall  appoint  a  copy  of  the  same  to  be  delivered  to  him  by  a 
sheriff  officer  or  constable,  as  the  case  may  be,  along  with  the  citation ; 
and  such  deliverance  shall  also  contain  a  warrant  for  citing  witnesses  and 
havers  to  compear  at  the  same  time  and  place  to  give  evidence  and  produce 
such  writs  as  may  be  specified  in  their  citation  ;  and  where  such  warrant 
has  been  prayed  for  in  the  complaint  or  other  proceeding,  the  deliverance 
of  the  sheriff  clerk  or  clerk  of  the  peace  shall  also  contain  warrant  to  arrest 
upon  the  dependence  in  common  form :  Provided  always,  that  where  the 
apprehension  of  any  part/,  with  or  without  a  warrant,  is  authorized  by  this 
act,  such  party  may  be  detained  in  custody  until  he  can  be  brought  at  the 
earliest  opportunity  before  any  two  justices,  or  the  sheriff  who  may  have 
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jurisdiction  in  the  place,  to  be  dealt  with  as  this  act  directs,  and  no  citation 
or  inducis  shall  in  such  case  be  necessaiy. 

534i  When  it  becomes  necessary  to  execute  such  arrestment  on  the  de-  Backing  arrett- 

{lendence  against  goods  or  effects  of  the  defender  within  Scotland,  but  not  ™«°^' 
ocally  situated  within  the  jurisdiction  of  the  sheriff  or  justices  of  the  peace 
by  whom  the  warrant  to  arrest  has  been  granted,  it  shall  be  competent  to 
carry  the  warrant  into  execution  on  its  being  indorsed  by  the  sheriff  clerk 
or  clerk  of  the  peace  of  the  county  or  burgh  respectively  within  which  such 
warrant  comes  to  be  executed. 

585.  In  all  proceedings  under  this  act  in  Scotland  the  sheriff  or  justices  Compeiiiogat- 
of  the  peace  shall  have  the  same  power  of  compelling  attendance  of  wit-  tendanee  of  wit- 
nesses and  havers  as  in  cases  falling  under  their  ordinary  jurisdiction. 

586.  The  whole  procedure  in  cases  brought  in  a  summary  form  before  Proceedings  to  be 
the  sheriff  or  justices  of  the  peace  in  Scotland  shall  be  conducted  viva  voce^  ^^*  ^®**' 
without  written   pleadings,  and  without  taking  down  the  evidence  in 

writing,  and  no  record  shall  be  kept  of  the  proceedings,  other  than  the 
complaint,  and  the  sentence  or  decree  pronounced  thereon. 

587.  It  shall  be  in  the  power  of  the  sheriff  or  justices  of  the  peace  in  Power  to  adjourn. 
Scotland  to  adjourn  the  proceedings  from  time  to  time  to  any  day  or  days 

to  be  fixed  by  them,  in  the  event  of  absence  of  witnesses  or  of  any  other 
cause  which  shall  appear  to  them  to  render  such  adjournment  necessary. 

>  588.  In  Scotland,  all  sentences  and  decrees  to  be  pronounced  by  the  Sentence  to  be  in 
sheriff  or  justices  of  the  peace  upon  such  summary  complaints  shall  oe  in  ^i^^^k* 
writing ;  and  where  there  is  a  decree  for  payment  of  any  sum  or  sums  of  imprisonment  to 
money  against  a  defender,  such  decree  shall  contain  warrant  for  arrestment,  flJuS  o*f  wment. 
poinding  and  imprisonment  in  default  of  payment,  such  arrestment,  poind- 
ing or  imprisonment  to  be  carried  into  effect  by  sherifis*  officers  or  con- 
stables, as  the  case  may  be,  in  the  same  manner  as  in  cases  arising  under 
the  ordinary  jurisdiction  in  the  sheriff  or  justices :  Provided  always,  that 
nothing  herem  contained  shall  be  taken  or  construed  to  repeal  or  affect  an 
act  of  the  fifth  and  sixth  years  of  William  the  Fourth,  intituled  "  An  Act  5  &  e  w.  4,  c.  70. 
for   abolishing,    in    Scotland,    Imprisonment  for   Civil  Debts  of  Small 
Amount" 

589.  In  all  summary  complunts  and  proceedings  for  recovery  of  any  Sentence  and 
penalty  or  sum  of  money  in  Scotland,  if  a  defender  who  has  been  duly  JJJjfiJjefcndei's 
cited  shall  not  appear  at  the  time  and  place  required  by  the  citation,  he  appearance, 
shall  be  held  as  confessed,  and  sentence  or  decree  shall  be  pronounced 
against  him  in  terms  of  the  complaint,  with  such  costs  and  expenses  as  to 
the  Court  shall  seem  fit :  Provided  always,  that  he  shall  be  entitled  to 
obtain  himself  reponed  against  any  such  aecree  at  any  time  before  the  same 
be  fully  implemented,  by  lodging  with  the  clerk  of  Court  a  reponing  note, 
and  consigning  in  his  hands  the  sum  decerned  for,  and  the  costs  which  had 
been  awanled  by  the  Court,  and  on  the  same  day  delivering  or  transmitting 
through  the  post  to  the  pursuer  or  his  agent  a  copy  of  such  reponing  note ; 
and  a  certificate  by  the  clerk  of  Court  of  such  note  having  been  lodged 
shall  operate  as  a  sist  of  diligence  till  the  cause  shall  have  been  reheard 
and  finally  disposed  of,  which  shall  be  on  the  next  sitting  of  the  Court,  or 
on  any  day  to  which  the  Court  shall  then  adjourn  it. 

540.  In  all  summary  complaints  or  other  proceedings  not  brought  for  Warrant  to  appre- 
the  recovery  of  any  penalty  or  sum  of  money  in  Scotland,  if  a  defender,  Jf  J^anm^!* 
being  duly  cited,  shall  fail  to  appear,  the  sheriff  or  justices  may  grant  war- 
rant to  apprehend  and  bring  him  before  the  Court. 
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541.  In  all  cases  where  sentences  or  decrees  of  the  sheiiff  or  justices 
require  to  be  enforced  within  Scotland,  but  beyond  the  jurisdiction  of  the 
sherifT  or  justices  by  whom  such  sentences  or  decrees  have  been  pronoonced, 
it  shall  be  competent  to  carry  the  same  into  execution  upon  the  same^  being 
indorsed  by  the  sheriff  clerk  or  clerk  of  the  peace  of  tne  county  or  burgfa 
within  which  such  execution  is  to  take  place. 

542.  No  order,  decree  or  sentence  pronounced  by  any  sheriff  or  justice 
of  the  peace  in  Scotland  under  the  autnority  of  this  act  shall  be  quashed  or 
vacated  for  any  misnomer,  informality  or  defect  of  form ;  and  all  orders, 
decrees  and  sentences  so  pronounced  shall  be  final  and  conclusive,  and  not 
subject  to  suspension,  advocation,  reduction,  or  to  any  form  of  review  or 
stay  of  execution,  except  on  tlie  ground  of  corruption  or  malice  on  the  part 
of  the  sheriff  or  justices,  in  which  case  the  suspension,  advocation  or  reduc- 
tion must  be  brought  within  fourteen  days  of  the  date  of  the  order,  decree 
or  sentence  complained  of:  Provided  always,  that  no  stay  of  execution  shall 
be  competent  to  the  effect  of  preventing  immediate  execution  of  such  order, 
decree  or  sentence. 

548.  Bttch  of  the  general  provisions  with  respect  to  jurisdiction,  proce- 
dure and  penalties  contained  in  this  act  as  are  not  inconsistent  with  the 
special  rules  hereinbefore  laid  down  for  tlie  conduct  of  legal  proceedings 
and  the  recovery  of  penalties  in  Scotland,  shall,  so  far  as  the  same  are  ap- 
plicable, extend  to  such  last-mentioned  proceedings  and  penalties  :  Provided 
always,  that  nothing  in  this  act  contained  shall  be  held  in  any  way  to  annnl 
or  restrict  the  common  law  of  Scotland  with  regard  to  the  prosecution  or 
punishment  of  offences  at  the  instance  or  by  the  direction  of  the  Lord  Ad- 
vocate, or  the  rights  of  owners  or  creditors  m  regard  to  enforcing  a  judicial 
sale  of  any  ship  and  tackle,  or  to  give  to  the  High  Court  of  Admiralty  of 
England  any  jurisdiction  in  respect  of  salvage  in  Scotland  which  it  has  not 
heretofore  had  or  exercised. 


Contncti  may  be 
made  witb  n»- 
tlTee  in  India, 
under  certain 
eonditiona,  bind- 
ing them  to  go  to 
AoatraJla,  and 
thence  to  lerve  in 
other  thlpt  to  the 
United  Kingdom. 


PART  XI. 


MISCELLANEOUS. 


544.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or  his  agent, 
to  enter  into  contracts  with  Lascars  or  natives  of  the  territories  of  the  East 
India  Company,  binding  them  to  proceed  to  any  port  or  ports  in  the  Aus- 
tralian colonies  either  as  seamen  or  as  passengers,  and  there  to  engage 
themselves  as  seamen  in  any  ship  which  may  happen  to  be  there  and  to  be 
bound  to  the  United  Kingdom  or  to  any  other  part  of  her  Miyesty^s 
dominions ;  provided  that  every  such  contract  shall  oe  in  such  form,  and 
shall  contiun  such  provisions,  and  shall  be  executed  in  such  manner,  and 
under  such  conditions  for  securing  the  return  of  such  Lascars  or  natives  to 
their  own  country,  and  for  otlier  puiposes,  as  the  Grovemor-General  of 
India  in  council,  or  the  governors  of  the  respective  presidencies  in  which 
the  contract  is  made,  in  council,  may  direct ;  and  if  any  Lascar  or  other 
person  who  has  bound  himself  by  any  such  contract  is,  on  arriving  in  any  of 
the  said  colonies,  required  to  enter  into  an  agreement  to  serve  as  a  seaman 
in  any  ship  bound  for  the  United  Kingdom  or  to  any  other  part  of  her 
Majesty's  dominions,  and  if  it  is  certified  by  some  oflicer  appointed  for 
that  purpose  by  the  governor  of  the  said  colony  that  such  agreement  is  a 
proper  agreement  in  all  respects  for  such  Lascar  or  other  person  to  enter 
into,  and  is  in  accordance  with  the  original  contract,  and  tiiat  the  ship  to 
which  such  agreement  relates  is  a  proper  ship  for  such  Lascar  or  other 
person  to  serve  in,  and  is  properly  supplied  witii  provisions,  and  that  there 
18  not  in  the  opinion  of  such  officer  any  objection  to  the  fiill  performance 
of  the  said  contract,  such  Lascar  or  other  person  shall  be  bound  to  enter 
into  the  said  agreement,  and  to  serve  as  a  seaman  in  the  ship  to  which  it 
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relates,  and  shall  thereupon  be  deemed  to  be  for  all  purposes  one  of  the 
crew  of  the  ship  ;  and  if  he  refuses  to  enter  into  such  agreement  he  shall, 
notwithstanding  such  reftisal,  be  liable  to  the  same  consequences,  and  be 
dealt  with  in  all  respects  in  the  same  manner,  as  if  he  had  voluntarily 
entered  into  the  same  ;  and  for  evety  Lascar  or  other  person  in  respect  of 
whom  such  certificate  is  applied  for,  the  person  applying  for  the  same  shall 
pay  to  such  officer  as  aforesaid  such  fee  as  the  governor  of  the  colony  may 
appoint 

545.  Nothing  in  this  act  contained  shall  be  taken  to  repeal  or  alter  any  Act  not  to  am-ct 
of  the  provisions  of  the  "  Passengers  Act,  1852,"  or  of  the  act  of  the  seven-  Jl*^®/!*^'^*^'*' 
teenth  year  of  her  present  Majesty,  chapter  eighty- four;  e  44 ;  i6  &  ir 

Vict/c.  84. 

546.  The  municipal  corporation  of  any  borough,  being  a  seaport  in  the  Corporations,  ftc. 
United  Kingdom,  and  any  body  corporate,  association  or  trustees  in  any  SrsaUow^homei 
such  seaport,  existing  or  constituted  for  any  public  purposes  relating  to  the 
government  or  benefit  of  persons  engaged  in  the  British  merchant  service, 

or  to  the  management  of  docks  and  harbours,  or  for  any  other  public  pur- 

Soses  connected  with  shipping  or  navigation,  may,  with  the  consent  of  her 
[ajesty^s  Secretary  of  State  for  the  Home  Department,  appropriate  any 
lands  vested  in  them  or  in  trustees  for  them  as  a  site  or  sites  for  a  sailors* 
home  or  sailors*  homes,  and  may  for  that  purpose  either  retain  and  apply 
the  same  accordingly,  or  convey  the  same  to  trustees,  with  such  powers  for 
appointing  new  trustees  and  continuing  the  trust  as  they  think  fit. 

547.  The  legislative  authority  of  any  British  possession  shall  have  power,  Power  of  Colonial 
by  any  act  or  ordinance,  confinned  b;|^  her  Majesty  in  council,  to  repeal,  gi2j*provbf„},^  of 
wholly  or  in  part,  any  provisions  of  this  act  relating  to  ships  registered  in  act. 

such  possession  ;  but  no  such  act  or  ordinance  shall  take  effect  until  such 
approval  has  been  proclaimed  in  such  possession,  or  until  such  time  there- 
^er  as  may  be  fixed  by  such  act  or  ordinance  for  the  purpose. 

548.  AH  expenses  incurred  by  the  Commissioners  of  Customs  in  the  Expenses  in- 
conduct  of  suits  or  prosecutions,  or  otherwise  in  carrying  into  effect  the  «»»"«**  *>y  c®"*- 

•  •  CJ.^^^         X      i_   11  T_  'J        J  V      •  p  X      mlsbioners  of 

provisions  of  this  act,  shall  be  considered  as  expenses  having  reference  to  customs  to  he 
the  revenue  of  customs,  and  shall  be  paid  out  or  the  consolidated  customs  ;  paid  out  of  the 
but  the  Board  of  Trade  may,  with  the  consent  of  the  Treasury,  repay  out  cu^iolul?**^ 
of  the  Mercantile  Marine  Fund  all  or  any  part  of  such  of  the  expenses  so 
paid  as  are  by  the  provisions  of  this  act  chargeable  on  the  said  fund. 
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BscklngMB-  541.  In  all  cases  where  sentences  or  decrees  of  the  sheriff  or  justices 

toocM  or  deeraet.    require  to  be  enforced  within  Scotland,  but  beyond  the  jurisdiction  of  the 

slierifT  or  justices  by  whom  such  sentences  or  decrees  have  been  pronounced, 
it  shall  be  competent  to  carry  the  same  into  execution  upon  the  sam^  being 
indorsed  by  the  sheriff  clerk  or  clerk  of  the  peace  of  the  county  or  buj|^ 
within  which  such  execution  is  to  take  place. 

Oni«n  not  to  be  64S.  No  order,  decree  or  sentence  pronounced  by  any  sheriff  or  justice 
quMhed  ^^^^*  of  the  peace  in  Scotland  under  the  authority  of  this  act  shall  be  quashed  or 
So  AuS.'  Yacated  for  any  misnomer,  informality  or  defect  of  form  ;  and  all  orders, 

decrees  and  sentences  so  pronounced  shall  be  final  and  conclusive,  and  not 
subject  to  suspension,  advocation,  reduction,  or  to  any  form  of  review  or 
stay  of  execution,  except  on  the  ground  of  corruption  or  malice  on  the  part 
of  the  sheriff  or  justices,  in  which  case  the  suspension,  advocation  or  redne- 
tion  must  be  brought  within  fourteen  days  of  the  date  of  the  order,  decree 
or  sentence  complained  of:  Provided  always,  that  no  stay  of  execution  shall 
be  competent  to  the  effect  of  preventing  immediate  execution  of  such  order, 
decree  or  sentence. 

Oenoni  rule*,  to  548.  Such  of  the  general  provisions  with  respect  to  jurisdiction,  prooe- 
to'tfztonltoM^  ^^^  "*^  penalties  contained  in  this  act  as  are  not  inconsistent  witii  ibe 
naltiet  mad  p£>  special  rules  hereinbefore  laid  down  for  the  conduct  of  legal  proceedings 
eeedinfi  in  Scot-    and  the  recovery  of  penalties  in  Scotland,  shall,  so  far  as  the  same  are  ap' 

plicable,  extend  to  such  last-mentioned  proceedings  and  penalties  :  Provided 
always,  that  nothing  in  this  act  contained  shall  be  held  m  any  way  to  annul 
or  restrict  the  common  law  of  Scotiand  with  regard  to  the  prosecution  or 
punishment  of  offences  at  the  instance  or  by  the  direction  or  the  Lord  Ad- 
vocate, or  the  rights  of  owners  or  creditors  m  regard  to  enforcing  a  judicial 
sale  of  any  ship  and  tackle,  or  to  give  to  the  High  Court  of  Admiralty  of 
England  any  jurisdiction  in  respect  of  salvage  in  Scotland  which  it  has  not 
heretofore  had  or  exercised. 

PART  XI. 

MUeeUameotu,  MISCELLANEOUS. 

Contraeti  vaaj  be  644.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or  his  agent, 
UTM^in'indiiL  *^  enter  into  contracts  with  Lascars  or  natives  of  the  territories  of  the  East 
under  certain  India  Company,  binding  them  to  proceed  to  any  port  or  ports  in  the  Ans- 
conditione,  bind-  tralian  colonies  either  as  seamen  or  as  passengers,  and  there  to  engage 
Auitra^^aad  ^  themselves  as  seamen  in  any  ship  which  may  happen  to  be  there  and  to  be 
tbence  to  lervft  in  bound  to  the  United  Kingdom  or  to  any  other  part  of  her  Majesty's 
UnUed%iffdom    <l^™i°*ons ;  provided  that  every  such  contract  shall  oe  in  such  form,  and 

shall  contain  such  provisions,  and  shall  be  executed  in  such  manner,  and 
under  such  conditions  for  securing  the  return  of  such  Lascars  or  natives  to 
their  own  country,  and  for  other  purposes,  as  the  Governor-General  of 
India  in  council,  or  the  governors  of  the  respective  presidencies  in  which 
the  contract  is  made,  in  council,  may  direct ;  and  if  any  Lascar  or  other 
person  who  has  bound  himself  by  any  such  contract  is,  on  arriving  in  any  of 
the  said  colonies,  required  to  enter  into  an  agreement  to  serve  as  a  seaman 
in  any  ship  bound  for  the  United  Kingdom  or  to  any  other  part  of  her 
Majesty's  dominions,  and  if  it  is  certihed  by  some  officer  appointed  for 
that  purpose  by  the  governor  of  the  said  colony  that  such  agreement  is  a 
proper  agreement  in  all  respects  for  such  Lascar  or  other  person  to  enter 
into,  and  is  in  accordance  with  the  original  contract,  and  tibat  the  ship  to 
which  such  agreement  relates  is  a  proper  ship  for  such  Lascar  or  other 
person  to  ser^^e  in,  and  is  properly  supplied  witii  provisions,  and  that  there 
IS  not  in  the  opinion  of  such  officer  any  objection  to  the  full  performance 
of  the  said  contract,  such  Lascar  or  other  person  shall  be  bound  to  enter 
into  the  said  agreement,  and  to  serve  as  a  seaman  in  the  ship  to  which  it 
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relates,  and  shall  thereupon  be  deemed  to  be  for  all  purposes  one  of  the 
crew  of  the  ship  ;  and  if  he  refuses  to  enter  into  such  agreement  he  shall, 
notwithstanding  such  refusal,  be  liable  to  the  same  consequences,  and  be 
dealt  with  in  all  respects  in  the  same  manner,  as  if  he  had  voluntarily 
entered  into  the  same  ;  and  for  every  Lascar  or  other  person  in  respect  of 
whom  such  certificate  is  applied  for,  the  person  applying  for  the  same  shall 
pay  to  such  officer  as  aforesaid  such  fee  as  the  governor  of  the  colony  may 
appoint. 


545.  Nothing  in  this  act  contained  shall  be  taken  to  repeal  or  alter  any  Act  not  to  a  met 
of  the  provisions  of  the  "  Passengers  Act,  1852,"  or  of  the  act  of  the  seven-  f  *2®/y^y .  ^*^'*' 
teenth  year  of  her  present  Majesty,  chapter  eighty- four;  c^  44 ;  is  &^'7 

Vict/c.  84. 

546.  The  municipal  corporation  of  any  borough,  being  a  seaport  in  the  Corporations,  ftc. 
United  Kingdom,  and  any  body  corporate,  association  or  trustees  in  any  fo*J|5JJ;^*.JoJ,ej 
such  seaport,  existing  or  constituted  for  any  public  purposes  relating  to  the 
government  or  benefit  of  persons  engaged  in  the  British  merchant  service, 

or  to  the  management  of  docks  and  harbours,  or  for  any  other  public  pur- 
poses connected  with  shipping  or  navigation,  may,  with  the  consent  of  her 
Majesty^s  Secretary  of  State  for  the  Home  Department,  appropriate  any 
lands  vested  in  them  or  in  trustees  for  them  as  a  site  or  sites  for  a  sailors' 
home  or  sailors'  homes,  and  may  for  that  purpose  either  retain  and  apply 
the  same  accordingly,  or  convey  the  same  to  trustees,  with  such  powers  for 
appointing  new  trustees  and  continuing  the  trust  as  they  think  fit. 

647.  The  legislative  authority  of  any  British  possession  shall  have  power.  Power  of  Colonial 
by  any  act  or  ordinance,  confirmed  by  her  Majesty  in  council,  to  repeal,  Jj^Jprovufofw  of 
wholly  or  in  part,  any  provisions  of  this  act  relating  to  ships  registered  in  act. 

such  possession  ;  but  no  such  act  or  ordinance  shall  take  effect  until  such 
approval  has  been  proclaimed  in  such  possession,  or  until  such  time  there- 
after as  may  be  fixed  by  such  act  or  ordinance  for  the  purpose. 

648.  AH  expenses  incurred  by  the  Commissioners  of  Customs  in  the  Expenses  in- 
conduct  of  suits  or  prosecutions,  or  otherwise  in  carrying  into  effect  the  c"."®^  ^^  ^**i"" 

.  .  /•xt_»         A     1    11  i_  'J        1  "S-      •  J*  J.      ini8»ioner«  01 

provisions  of  this  act,  shall  be  considered  as  expenses  having  reference  to  customs  to  be 

the  revenue  of  customs,  and  shall  be  paid  out  of  the  consolidated  customs  ;  paid  out  of  tiic 

but  the  Board  of  Trade  may,  with  the  consent  of  the  Treasury,  rei)ay  out  cuHiomi?*'''* 
of  the  Mercantile  Marine  Fund  all  or  any  part  of  such  of  the  expenses  so 
paid  as  are  by  the  provisions  of  this  act  chargeable  on  the  said  fluid. 
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APPENDIX. 


•p*  ^'  /'•«'  portion  of  the  SCHEDULE  to  this  ACT  contains  Forms 
authorised  by  Part  II,  of  the  Act^  and  applicable  to  the  ownershipy  registry^ 
sale  and  mortgage  of  British  ships.  By  sect.  96,  tlie  Commissioners  of  Cus- 
toms are  empowered^  with  tfie  consent  of  the  Board  of  Trade^  to  make  midb 
alterati&ns  in  these  Forms  as  they  may  deem  requisite,  public  notiee  being 
previously  given.     The  Forms  as  now  issued  will  be  found,  posL 

The  following  is  the  remainder  of  the  SCHEDULE:— 


.  TABLE  P.    (See  Section  125.) 
Fees  to  be  charged  for  Matters  transacted  at  Shipping  Offices. 


1.  Engagement  of  Crews. 

8.  Discharge  of  Crews. 

£    f. 

d. 

£    s-  d. 

In  ships  under 

60  tons 

..0    4 

0 

In  ships  under 

60  tons     . 

..040 

60  to 

100    „ 

..0    7 

0 

60  to 

100    „       . 

..070 

100  to 

200    „ 

..  0  16 

0 

100  to 

200    .,       , 

..  0  15    0 

200  to 

300    H 

..   1     0 

0 

200  to 

300    „ 

..100 

800  to 

400    „  • 

..   1     6 

0 

300  to 

400    „ 

..150 

400  to 

600    H 

..   1  10 

0 

400  to 

500    „ 

..    1   10    0 

500  to 

600    H 

..   1   15 

0 

500  to 

600    „ 

..    I   15    0 

600  to 

700    „ 

..2    0 

0 

600  to 

700    „       . 

..200 

700  to 

800    „ 

..2    5 

0 

700  to 

800    „ 

..250 

800  to 

900    „ 

..   2  10 

0 

800  to 

900    „ 

..  2  10    0 

900  to  1,000    „ 

..   2  15 

0 

900  to  1,000    „ 

..  2  Id    0 

Above  1,000    „ 

..3     0 

0 

Above  1,000    „ 

..800 

And  so  on  for  ships  of  larger  tonnage, 

And  so  on  for  ships  of  largi 

tr  tonnage. 

adding  for 

every  100 

tons  above 

adding  for 

every   100 

tons  above 

1,000,  6ve 

shillings. 

1,000,  five  1 

shillings. 

2.  Engsgement  of  Sesmen  separately. 
Two  shillings  for  each. 


4.  Discharge  of  Seamen  separately. 
Two  shillings  for  each. 


TABLE  Q.    (See  Section  126.) 

Sums  to  be  deducted  from  Wages  by  way  of  partial  Repayment  of  Fees  in 

Table  F. 


1.  In  respect  of  Engagements  and  Dis- 
charges of  Crews,  upon  each  En- 
gagement and  each  Discharge. 

From  wages  of  any  mate,  purser,    t.  d. 
engineer,  surgeon, 
carpenter  or  stew- 
ard ..  ..     16 
all  others  except  ap- 
prentices..        ..     10 


If 


n 


2.  In  respect  of  Engagements  and 
Discharges  of  Seamen  separately, 
upon  each  Engagement  and  each 
Discharge. 

One  shilling.  * 


TABLE  R.    (See  Section  133.) 
Fees  to  be  charged  on  Examinations. 


For  a  certificate  as  master 
For  a  certificate  as  mate 


£  s.  d, 
2  t)  0 
1     0     0 
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TABLE  V.    (See  Section  466.) 
Fees  and  Remuneration  of  Receivers. 

£  s,   d. 

For  every  examination  on  oath  instituted  by  a  receiver  widi  respect  to 

any  ship  or  boat  which  may  be  or  may  have  been  in  distress,  a  fee  not 

exceeding  ••  ..  ••         ..         ..         ••         ..  ••         ..100 

But  so  that  in  no  case  shall  a  larger  fee  than  two  pounds  be 

charged  for  examinations  taken  in  respect  of  the  same  ship 

and  the  same  occurrence,  whatever  may  be  the  number  of  the 

deponents. 

For  every  report  reauired  to  be  sent  by  the  receiver  to  the  secretary 

of  the  committee  for  managing  the  affairs  of  Lloyd's  in  London,  Che 

sum  of 0100 

For  wreck  taken  by  the  receiver  into  his  custody,  a  per-centage  of  five 
per  cent,  upon  the  value  thereof, 

But  so  tnat  in  no  case  shall  the  whole  amount  of  per-centage  so 
payable  exceed  twenty  pounds. 
In  cases  where  any  services  are  rendered  by  a  receiver,  in  respect  of  any 
ship  or  boat  in  distress,  not  being  wreck,  or  in  respect  of  the  cargo  or 
other  articles  belonging  thereto,  the  following  fees  instead  of  a  per- 
centage :  that  is  to  say. 

If  such  ship  or  host  with  her  cargo  equals  or  exceeds  in  value  six 
hundred  pounds,  the  sum  of  two  pounds  for  the  first,  and  the  sum 
of  one  pound  for  every  subsequent  day  during  which  the  receiver 
is  employed  on  such  service,  but  if  such  ship  or  boat  with  her 
cargo  is  less  in  value  than  six  hundred  pounds,  one  moiety  of  the 
above-mentioned  sum. 


TABLE  W.    (See  Section  486.) 
Salvage  Bond. 

[N,B» — Any  rf  the  partieulart  mot  knawMf  or  not  required ,  by  reason  qfthe  claim  being 

only  against  the  cargOf  Sfc,  may  be  omitted^ 

Whereas  certain  salvage  services  are  alleged  to  have  been  rendered  by  the  ship 
[insert  names  of  ship  and  of  commander]^  commander,  to  the  merchant  ship  [insert 
names  of  ship  and  mtuter]^  master,  belonging  to  [name  and  place  of  businees  or  resi- 
dence of  owner  of  ship\^  freighted  by  [the  same  q/  the  freighter]^  and  to  the  cargo 
therein,  consisting  of  [state  very  shortly  the  descriptions  and  quantities  of  the  goods, 
and  the  names  and  addresses  qf  their  owners  and  consignees']  : 

And  whereas  the  said  ship  and  cargo  have  been  brought  into  the  port  of  {^insert 
name  and  situation  qf  port]^  and  a  statement  of  the  salvage  claim  has  been  sent  to 
[insert  the  name  of  the  consular  qfficer  or  Vice^  Admiralty  Judge,  and  of  the  ofice  he 
///«],  and  he  has  fixed  the  amount  to  be  inserted  in  this  bond  at  the  sum  of  [state 
the  sum"]  i 

Now  I,  the  said  [master's  noaif  ],  do  hereby,  in  pursuance  of  the  Merchant  Ship- 
ping Act,  1 854,  bind  the  several  owners  for  the  time  being  of  the  said  ship  and  of 
the  cargo  therein,  and  of  the  freight  payable  in  respect  of  such  cargo,  and  their 
respective  heirs,  executors  and  administrators,  to  pay  among  them  such  sum  not 
exceeding  the  said  sum  of  [state  the  sum  fixed],  m  such  proportions  and  to  such 
persons  as  [if  the  parties  agree  on  any  other  Court,  substitute  the  name  qf  it  here]  the 
High  Court  of  Admiralty  in  England  shall  adjudge  to  be  payable  as  salvage  for 
the  services  so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  [insert  the  date] 
day  of 

Signed,  sealed  and  delivered  by  the  said  [master's  name], 

(l.s.) 

In  the  presence  of  [name  of  consular  qfftcer  or  Vice- Admiralty  Judge,  and  qf  the 
qffice  he  fills. 
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17  &  18  VioT.  c.  120. 

Jn  Act  to  repeal  certain  Acts  and  Parts  of  Acts  relating  to  Mer^ 
chant  Shipping,  and  to  continue  certain  Provisions  in  the  said 
Acts.  [11th  August,  1854.] 

Whereas  by  "  The  Merchant  Shipping  Act,  1854,"  the  acts  relating  to 
merchant  shipping  are  amended  and  consolidated,  and  it  is  expedient  to 
repeal  certain  acts  and  parts  of  acts  relating  to  merchant  shipping,  and  to 
make  temporary  provisions  with  respect  to  certain  of  the  matters  referred 
to  in  the  said  acts  :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


Preliminarif, 


1.  This  act  may  be  cited  for  all  purposes  as  "The  Merchant  Shipping  short  title  of  act 
Repeal  Act,  ISS^'^ 

2.  In  the  constmction  and  for  the  purposes  of  this  act  the  interpretation  intennretatioD  or 
of  terms  contained  in  "  The  Merchant  Shipping  Act,  1854,"  shall  be  con-  *«™»  *»  *^  •*'• 
sidered  as  incorporated  with  and  forming  part  of  this  act. 

3.  With  the  exception  of  such  provisions  of  this  act  as  are  hereinafter  Commeneement 
expressly  stated  to  be  intended  to  come  into  operation  immediately  after  of  act. 

the  passmg  thereof,  this  act  shall  come  into  operation  at  the  same  tune  as 
the  Merchant  Shipping  Act,  1854. 

4.  There  shall  be  hereby  repealed —  *^*^  'Jju '' 
The  several  acts  and  parts  of  acts  set  forth  ^n  the  first  schedule  hereto,  to  Mbeduie.    ^ 

the  extent  to  which  such  acts  or  parts  of  acts  are  therein  expressed  to  be 
repealed,  and  all  such  provisions  of  any  other  acts  or  of  any  charters,  and 
all  such  laws,  customs  and  rules  as  are  inconsistent  with  the  provisions  of 
the  Merchant  Shipping  Act,  1854 : 

Provided  that  such  repeal  shall  not  affect — 

(1.)  Any  provisions  contained  in  the  act  of  the  seventh  year  of  his  late 
Majesty  King  William  the  Fourth,  chapter  seventy-nine,  as  to  title, 
application  of  purchase  money  or  borrowing  money,  and  having 
relation  to  the  power  of  purchasing  lighthouses  given  to  the  Trinity 
House  by  the  same  act : 

(2.^  Any  security  duly  given  before  this  act  comes  into  operation : 

(3.)  Any  thing  auly  dfone  before  this  act  comes  into  operation  : 

^4.)  Any  liability  accruing  before  this  act  comes  into  operation  : 

(5.)  Any  penalty,  forfeiture  or  other  punishment  incurred  or  to  be  in- 
curred in  respect  of  any  offence  committed  before  this  act  comes  into 
operation  : 

(6.)  The  institution  of  any  investigation  or  legal  proceeding  or  any  other 
remedy  for  ascertaining,  enforcing  or  recovering  any  such  liability, 
penalty,  forfeiture  or  punishment  as  aforesaid  : 

(7.)  Any  appointment,  by  elaw,  regulation  or  licence  duly  made  or  granted 
onder  any  enactment  hereby  i^pealed,  and  subsisting  at  the  time  when 
this  act  comes  into  operation  ;  and  the  same  shall  continue  in  force, 
but  shall  be  subject  to  such  provisions  of  the  Merchant  Shipping  Act, 
1854,  as  are  applicable  thereto  respectively. 


6.  The  local  marme  boards,  the  members  of  which  have  been  appointed  Continuation  of 

-----  --  Local  M--* — 

Boards. 


or  elected  under  the  Mercantile  Marine  Act,  1850,  shall  continue  to  act  ^^^  Marine 


until  the  fourth  day  of  February,  one  thousand  eight  hundred  and  fifty 
seven,  or  until  other  boards  have  been  constituted  in  lieu  thereof  in  pursu 
ance  of  the  provisions  of  the  Merchant  Shipping  Act,  1854. 
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Conitraetion  of  6.  Tlie  fourth  and  ninth  sections  of  **  Tlie  Pilotage  Law  Anriendinent 

onuTpi\JS^^  Act,  lKr>3,"  shall   be  oonstnied   as  if  the  fifth  part  of  "  The   Merchant 

L.IW  Afi)«fU4iment  Shipping  Act,  18,04/*  were  therein  referred  to,  in  heu  of  the  act  of  the  sixth 

Act,  I8i3.  y^»m.  of  King  George  the  Fourth,  chapter  one  hundred  and  twenty- five. 


Kxpeiues  of 
MV  Im«U,  frc. 
lu^y  be  charged 
(M)  Mercantile 
Marine  Fund. 


Exbtfnff  lli^ 
billtkton  Mer- 
cantile Marine 
Fund  euDtinucd. 


Provision  aa  to 
wa^fs,  itc,  re- 
Cfivud  before 
1S52. 

13  &  M  Vict, 
c.  102,  H.  31. 

Recei  ver-general 
to  conroim  to  di- 
rect ionn  of  Board 
of  Trade. 


Powers  of  Board 
of  Trade  as  to 
appointment  of 
receivers. 


7.  Tlie  Board  of  Trade  may,  out  of  the  Mercantile  Marine  Fund,  direct 
payment  to  be  made  of  such  ex]>en8e8  for  establishing  and  maintaining  on 
the  coasts  of  the  United  Kingdom  proper  life  boats,  with  the  neces^iaiy 
crews  and  equipments,  and  for  affording  assistance  towards  tlie  preservation 
of  life  and  property  in  cases  of  shipwreck  and  distress  at  sea,  and  for  the 
granting  rewards  for  the  preservation  of  life  in  such  cases,  as  it  thinks  fit ; 
and  this  section  shall  come  into  operation  immediately  after  the  passing  of 
this  act 

8.  Nothing  in  the  Merchant  Shipping  Act,  1854,  or  in  this  act,  con- 
tained shall  operate  to  prevent  the  exercise  of  the  powers  contained  in  the 
twelfth  and  sixteenth  sections  of  the  Merchant  Shipping  Law  Amendment 
Act,  1853,  of  paying  the  debts,  liabilities  and  expenses  therein  mentioned 
out  of  the  Mercantile  Marine  Fund. :  And  whereas  it  was  arranged  that  a 
sum  to  be  ascertained  by  tlie  calculation  of  actuaries  should  before  the  said 
last-mentioned  act  came  into  operation  be  paid  by  the  Trinity  House  out 
of  the  cash  balances  then  in  their  hands  for  the  purpose  of  supplying  a  de- 
ficiency in  the  fiinds  of  the  Cinque  Ports  pilots,  and  of  indemnifying  the 
funds  of  the  Trinity  House  pilots  against  any  loss  consequent  upon  the 
settlements  to  be  made  under  the  Pilotage  Law  Amendment  Act,  1853 : 
And  whereas  when  the  Merchant  Shipping  Law  Amendment  Act,  1863, 
came  into  operation,  the  said  calculation  was  not  completed  :  Be  it  enacted, 
that  such  payment  may,  with  the  consent  of  the  Board  of  Trade,  be  made 
by  the  Trinity  House  in  the  same  manner  as  payment  of  the  debts,  liabilities 
and  expenses  referred  to  in  the  said  twelfth  section  of  the  said  last-men- 
tioned act ;  and  this  section  shall  come  into  operation  immediately  after 
the  passing  of  this  act. 

9.  All  monies  arising  from  any  wages  and  effects  of  deceased  seamen  or 
apprentices  to  the  sea  ser\'ice  which  were  received  before  the  first  day  of 
January,  one  thousand  eight  hundred  and  fifty-two,  shall  be  applied  in  the 
same  manner  as  if  the  same  had  been  received  under  the  provisions  of"  The 
Merchant  Shipi)ing  Act,  1854.*^ 

10.  The  receiver-general  of  droits  of  Admiralty  shall,  as  to  all  things  to 
be  done  by  him  in  virtue  of  his  office,  conform  to  all  lawful  directions  given 
for  that  purpose  by  the  Board  of  Trade  ;  and  on  a  vacancy  occurring  in  his 
office  no  successor  shall  be  appointed,  but  thereupon  all  i>owers  and  pri\-i- 
leges  vested  in  such  receiver- general  shall  be  transferred  to  the  Board  of 
Trade ;  and  this  section  shall  come  into  operation  immediately  after  the 
passing  of  this  act. 

11.  Receivers  appointed  by  the  said  receiver-general  under  the  act  of  tlie 
tenth  year  of  the  reign  of  her  present  Majesty,  chapter  ninety-nine,  shall 
hold  their  offices  only  during  the  pleasure  of  the  Board  of  Traide ;  and  the 
Serjeants  of  the  Admiralty  of  the  Cinque  Ports,  their  deputies  or  otlicr 
officers,  authorized  to  perform  tlie  duties  and  to  exercise  the  powers  within 
the  jurisdiction  of  the  Cinque  Ports  elsewhere  performed  and  exercised  by 
such  receivers  as  aforesaid,  shall  perform  and  exercise  the  same  only 
(luring  the  pleasure  and  subject  to  the  directions  of  the  Board  of  Trade  ; 
and  all  such  receivers,  serieants,  deputies  and  other  officers  as  aforesaid 
bhall  possess  in  the  several  districts  within  which  tliey  have  hitherto  ex- 
ercised their  duties  the  same  powers,  rights  and  privileges,  and  perform  the 
same  duties,  as  are  by  the  said  Merchant  Shipping  Act,  1854,  vested  in 
and  committed  to  the  receivers  therein  mentioned,  save  only  that  they  shall 
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not  be  entitled  to  take  the  command  in  cases  of  ships  or  boats  stranded  or 
in  distress,  unless  authorized  so  to  do  by  the  Board  of  Trade. 

12.  There  shall  be  payable  to  such  receivers,  seijeants,  deputies  and  Payment  of  re- 
other  officers  as  aforesaid  such  fees  and  other  remuneration  as  are  by  the  c^*^*"* 
said  Merchant  Shipping  Act,  1854,  made  payable  to  receivers  appointed 
tliereunder,  and  payment  thereof  shall  be  made  by  the  same  persons  and  in 
tlie  same  manner,  and  shall  be  capable  of  being  enforced  by  the  same 
means,  as  payment  of  the  fees  or  other  remuneration  payable  to  the  re- 
ceivers appointed  under  ^*  The  Merchant  Shipping  Act,  1854,"  are  payable 
or  capable  of  being  enforced,  or  as  near  thereto  as  circumstances  permit ; 
and,  save  as  aforesaid,  and  saving  also  any  expenses  actually  and  properly 
incurred,  no  such  receiver,  serjeant,  deputy  or  other  officer  as  aforesaid 
shall  be  entitled  to  demand  or  receive  fi'om  any  person  any  fees  or  other 
sums  in  respect  of  any  services  performed  by  him  as  receiver,  and  this 
section  shall  come  into  operation  immediately  after  the  passing  of  this 
act. 

IS.  All  fees  or  other  remuneration  received  by  any  such  receiver,  ser-  Application  of 
jeant,  deputy  or  other  officer  as  aforesaid  may  be  applied  by  him  to  his  ^^^' 
own  use. 

14.  The  provisions  contained  in  the  ninth  part  of  "  The  Merchant  Ship-  Ninth  Part  of 
piug  Act,  1854,"  shall  come  into  operation  at  the  same  time  as  if  the  same  JJjg  ^c"*  fw'T 
were  herein  repeated,  and  were  hereby  expressed  to  be  intended  to  come  to  come  into  ' 
into  operation  immediately  afler  the  passing  of  this  act ;  and  the  following  operation  imme- 
acts,  that  is  to  say,  the  act  of  tlie  seventh  year  of  King  George  the  Second,      **  ^' 
chapter  fifteen,  the  act  of  the  twenty-sixth  year  of  King  George  the  Third, 

chapter  eighty-six,  and  the  act  of  the  fifty-third  year  of  King  George  the 
Third,  chapter  one  hundred  and  fifty- nine,  shall  be  considered  as  repealed 
immediately  after  the  passing  of  this  act. 

15.  All  criminal  proceedings  under  "The  Seamen's  Fund  Winding-up  Mode  of  pro- 
Act,  1851,"  "The  Pilotage  Law  Amendment  Act,  1853,"  "The  Merchant  ccdure  in  criminal 
Shipping  Law  Amendment  Act,  1853,"  or  this  act,  shall  be  carried  on  in 

the  same  manner  as  similar  proceedings  under  "  The  Merchant  Shipping 
Act,  1854 ;"  and  all  rules  of  law,  practice  and  evidence  which  are  applicable 
to  such  last  mentioned  proceedings  shall  be  applicable  to  criminal  proceed- 
ings under  this  act. 

16.  If  a  native  of  any  country  in  Asia,  Africa  or  of  any  of  the  islands  in  Penalty  on  mas- 
the  South  Sea  or  the  Pacific  Ocean,  or  of  any  other  country  not  having  any  {*^f'"JJrtnin 
consul  in  the  United  Kingdom,  is  brought  to  the  United  kingdom  in  any  sramen  in  dis" 
ship,  British  or  foreign,  as  a  seaman,  and  is  left  in  the  United  Kingdom,  and  traai  in  thia 
within  six  months  of  his  being  so  left  becomes  chargeable  upon  the  poor  ®^*'"**'y' 
rate,  or  commits  an v  act  bv  reason  of  the  committal  whereof  he  is  liable  to 

be  convicted  as  an  idle  ana  disorderly  person,  or  any  other  act  of  vagrancy, 
the  master  or  owner  of  the  said  ship,  or  in  case  of  a  foreign  ship  the  person 
who  is  consignee  of  the  ship  at  the  time  of  the  seaman  being  so  left  ai^ 
aforesaid,  shall  incur  a  penalty  not  exceeding  thirty  pounds,  unless  he  can 
show  that  the  person  so  left  as  aforesaid  quitted  the  ship  without  the  con- 
sent of  the  master,  or  that  due  means  have  been  afforded  by  such  master, 
owner  or  consignee,  or  one  of  them,  to  such  person,  of  returning  to  his 
native  country,  or  to  the  country  in  which  he  was  shipped  ;  and  the  Court 
inflicting  such  penalty  may  order  the  whole  or  any  part  of  such  penalty  to 
be  applied  towards  the  rehef  or  sending  home  of  such  person. 
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SCHEDULE  to  which  this  Act  refers. 


Acts  and  Parts  of  Acts  to  be  repealed. 


Reference  to  Act. 


8  Eliz.  c.  18 

12  Anne,  stat.  2, 
c.  18. 


4  Gea  1,  c.  12    .. 


7  Geo.  2»  c.  15    . . 
20  Geo.  2,  c.  38  . . 

26  Geo.  2,  c.  19  . . 
26  Geo.  8,  c.  86  . . 


26Geo.  8,c.l01.. 
28  Geo.  8y  c.  25  . . 


29  Geo.  8,  c.  52  . . 


38  Geo.  3,  c.  57 
(local  and  per- 
sonal). 

46  Geo.  3,  c.  106.. 


Title  of  Act. 


An  Act  touching  Sea  Marks  and  Mariners .  • 

An  Act  for  the  preserving  all  such  Ships  and  Gk>ods 
thereof  which  shall  happen  to  be  forced  on  Shore 
or  stranded  on  the  Coasts  of  this  Kingdom  or  on 
anv  other  of  her  Majest3r's  Dominions. 

An  Act  for  enforcing  and  making  perpetual  an  Act 
of  the  Twelfth  Year  of  her  late  M^esty,  inti- 
tuled "  An  Act  for  the.  preserving  all  such  Ships 
and  Goods  thereof  which  shall  happen  to  be 
forced  on  Shore  or  stranded  upon  the  Coasts  of 
this  Kingdom  or  any  other  of  her  Majesty's  Do- 
minions;" and  for  inflicting  the  punishment  of 
Death  on  such  as  shall  wilfully  burn  or  destroy 
Ships. 

An  Act  to  settle  how  &r  Owners  of  Ships  shall 
be  answerable  for  the  Acts  of  the  Master  or 
Mariners. 

An  Act  for  the  Relief  and  Support  of  maimed  dis- 
abled Seamen,  and  the  Widows  and  Children  of 
such  as  shall  be  killed,  slain  or  drowned  in  the 
Merchant  Service. 

An  Act  for  enforcing  the  Laws  against  Persons  who 
shall  steal  or  detain  shipwrecked  goods,  and  for 
the  Relief  of  Persons  suffering  Losses  thereby. 

An  Act  to  explain  and  amend  an  Act  made  in  the 
Seventh  Year  of  his  late  Majesty's  Reign,  in- 
tituled *'  An  Act  to  settle  how  far  Owners  of 
Ships  shall  be  answerable  for  the  Acts  of  the 
Masters  or  Mariners ;"  and  for  giving  a  further 
Relief  to  the  Owners  of  Ships. 

An  Act  for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  to  render  more  effectual  an  Act  passed  in 
the  Twenty-sixth  year  of  his  present  Majesty's 
Reign,  intituled  '*  An  Act  for  erecting  certain 
Lighthouses  in  the  Northern  Parts  of  Great  Bri- 
tain. 

An  Act  to  give  further  Powers  to  the  Commis- 
sioners for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  for  incorporating  the  Commissioners  ap- 
pointed for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  to  provide  for  the  better  Execution  of  the 
several  Acts  relating  to  the  Revenues,  Matters 
and  Things  under  the  Management  of  the  Com- 
missioners of  Customs  and  Port  Duties,  and  of 
the  Commissioners  of  Inland  Excise  and  Taxes 
in  Ireland. 


Extent  of  Repeal. 


The  whole  act,   except 

section  5. 
So  much  as  is  not  already 
repealed. 


So  much  as  is  not  already 
repealed. 


The  whole  act. 


So  much  as  is  not  already 
repealed. 


So  much  as  is  not  already 
repealed. 

The  whole  act. 


The  whole  act 
The  whole  act. 


The  whole  act. 
The  whole  act. 
Sections  75  and  76. 


17  &  18  Vict.  c.  120. 
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Reference  to  Act 


46Geo.  8,  c.  182.. 


48  Geo.  8,  c.  180.. 


50  Geo.  8,  c.  95  •. 


51  Geo.  S,  c.  66  .. 


52Geo.8,  c.  115.. 


58  Geo. 8,  c.l59.. 
54  Geo.  8,  C.1 86.. 


55  Gea  8,  c.  Ixvii. 
(local  and  per- 
sonal.) 

59  Geo.  8,  c.  12  . . 

1  &  2  Geo.  4,  c.  76 


4  Geo.  4,  c.  88    . . 
6  Geo.  4,  c  125  .. 


Title  of  Act. 


An  Act  for  erecting  a  Lighthouse  on  the  Bell  or 
Cape  Rock  on  the  Eastern  Coast  of  Scotland,  and 
for  enabling  the  Commissioners  of  the  Treasury 
to  advance  a  certain  Sum  of  Money  out  of  the 
Consolidatea  Fund  of  Great  Britain  towards  that 
Purpose. 

An  Act  for  preventing  the  various  Frauds  and  De- 
predations committed  on  Merchants,  Shipowners 
and  Underwriters,  by  Boatmen  and  others,  within 
the  Jurisdiction  of  the  Cinque  Ports,  and  also  for 
remedying  certain  Defects  relative  to  the  Adjust- 
ment of  Salvage  under  a  Statute  made  in  the 
Twelfth  Year  of  the  Reign  of  her  late  Majesty 
Queen  Anne. 

An  Act  to  enable  the  Corporation  for  preserving 
and  improving  the  Port  of  Dublin  to  erect,  re- 
pair and  maintain  Lighthouses  round  the  Coast 
of  Ireland,  and  to  raise  a  Fund  for  defraying  the 
Charge  thereof. 

An  Act  to  amend  and  render  more  effectual  several 
Acts  for  promoting  the  Trade  of  Dublin,  by 
rendering  its  Port  and  Harbour  more  commo- 
dious,  and  for  erecting,  repairing  and  maintain- 
ing Lighthouses  round  the  Coa^t  of  Ireland, 
and  to  raise  a  Fund  for  defraying  the  Charge 
thereof. 

An  Act  to  make  more  effectual  Provision  for  en- 
abling  the  Corporation  for  preserving  and  im- 
proving the  Port  of  Dublin  to  erect,  repair  and 
maintain  Lighthouses  and  Lights  round  the  Coasts 
of  Ireland,  and  to  raise  a  Fund  for  defraying  the 
Charge  thereof. 

An  Act  to  limit  the  Responsibility  of  Shipowners 
in  certain  Cases. 

An  Act  for  enabling  the  Commissioners  of  the 
Northern  Lighthouses  to  purchase  the  Island  and 
Light  of  May  at  the  Entrance  of  the  Frith  of 
Forth,  for  enabling  the  Commissioners  of  the 
Treasury  to  advance  a  certain  Sum  of  Money 
towards  that  purpose,  and  for  amending  several 
Acts  in  regara  to  the  Northern  Lighthouses. 

An  Act  for  enabling  the  Commissioners  of  the 
Northern  Lighthouses  to  erect  Lighthouses  on 
the  Isles  of  Man  and  Calf  of  Man. 

An  Act  to  amend  the  Laws  for  the  Relief  of  the 
Poor. 

An  Act  to  continue  and  amend  certain  Acts  for 
preventing  th^  various  Frauds  and  Depredations 
committed  on  Merchants,  Shipowners  and  Un- 
derwriters, by  Boatmen  and  others,  within  the 
Jurisdiction  of  the  Cinque  Ports,  and  also  for 
remedying  certain  Defects  relative  to  the  Ad- 
justment of  Salvage  under  a  Statute  made  in  the 
Twelfth  Year  of  the  Reign  of  her  late  Majesty 
Queen  Anne. 

An  Act  for  regulating  Vessels  carrying  Passengers 
between  Great  Britain  and  Ireland. 

An  Act  for  the  Amendment  of  the  Law  respecting 
Pilots  and  Pilotage,  and  also  for  the  better  Pre- 
servation of  Floating  Lights,  Buoys  and  Beacons. 


Extent  of  Repeal. 


The  whole  act. 


The  whole  act. 


The  whole  act 


The  whole  act,  so  far  as 
relates  to  Lighthouses 
and  Light  Dues. 


The  whole  act 


The  whole  act 
The  whole  act. 


The  whole  act 


Section  82. 

The  whole  act,  except 
Sections  1,2,  8,  4,  5, 
15,  16  and  18. 


The  whole  act 
The  whole  act 
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Reference  to  Act. 


9  Geo.  4,  c.  86    . . 


11  Gea  4,  c.  20  .. 
4  &  5  Will.  4,  c.  62 


6&6Will.4,cl9 


6  &  7  Will.  4,  c.  79 


Title  of  Act 


1  &  2  Vict  c.  66.. 
8  &  4  Vict  c.  68 . . 


7&8Vict  c.  112. 


8&  9  Vict  c.  86.. 

8  &  9  Vict  c.  87.  • 
8  8r  9Victc.89.. 

8  &  9  Vict  c.  116. 

9  &  10  Vict  c.  99. 

12  &   18   Vict.  c. 
29, 

12  &   18  Vict  c. 
88* 

13  &   14  Vict  c. 
98. 

13  &   14  Vict  c. 
95. 

14  &   15   Vict  c. 
35. 


An  Act  to  amend  an  Act  for  the  Amendment  of  the 
Law  retpecting  Pilots  and  Pilotage,  and  also  for 
the  better  Preservation  of  Floating  Lights,  Buoys 
and  Beacons. 

An  Act  to  amend  and  consolidate  the  Laws  relating 
to  the  Pay  of  the  Royal  Navy. 

An  Act  to  amend  an  Act  of  the  Twentieth  Year  of 
his  Mi^esty  King  George  the  Second  for  the 
Relief  and  Support  of  sick,  maimed  and  disabled 
Seamen,  and  the  Widows  and  Children  of  such  as 
shall  be  killed,  slain  or  drowned  in  the  Merchant 
Service,  and  for  other  Purposes. 

An  Act  to  amend  and  consolidate  the  Laws  relating 
to  the  Merchant  Seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining  a  Register  of 
all  the  Men  ensaged  in  that  Service. 

An  Act  for  vesting  Lighthouses,  Lights  and  Sea 
Marks  on  the  Ck>asts  of  England  in  the  Corpora^ 
tion  of  Trinity  House  of  Deptford  Strond ;  and 
for  making  Provisions  respecting  Lighthouses, 
Lights,  Buoys  and  Beacons,  and  Sea  Marks, 
and  the  Tolls  and  Duties  payable  in  respect 
thereof. 

An  Act  for  maintaining  a  Lighthouse  at  Gibraltar, 
and  respecting  Lighthouses  not  within  the  Unitod 
Kingdom. 

An  Act  to  enable  her  Migesty  in  Council  to  autho- 
rize Ships  and  Vessels  belonging  to  Countries 
having  Treaties  of  Reciprocity  with  the  United 
Kingdom  to  be  piloted,  in  certain  Cases,  without 
having  a  licensed  Pilot  on  board ;  and  also  to 
regulate  the  Mode  in  which  Pilot  Boats  shall  be 
painted  and  distinguished. 

An  Act  to  amend  and  consolidate  the  Laws  re- 
lating to  Merchant  Seamen ;  and  for  keeping  a 
Register  of  Seamen. 

An  Act  for  the  General  Regulation  of  the  Cus- 
toms. 

An  Act  for  the  Prevention  of  Smuggling    . .         •  • 

An  Act  for  the  registering  of  British  Vessels 

An  Act  for  the  Protection  of  Seamen  entering  on 
board  Merchant  Ships. 

An  Act  for  consolidating  and  amending  the  Laws 
relating  to  Wreck  and  Salvage. 

An  Act  to  amend  the  Laws  in  force  for  the  En- 
couragement of  British  Shipping  and  Navigation. 

An  Act  to  amend  the  Laws  relating  to  Pilotage  . . 

An  Act  for  improving  the  Condition  of*  Masters, 
Mates  and  Seamen,  and  maintaining  Diaciplioe 
in  the  Merchant  Service. 

An  Act  to  amend  the  Laws  relating  to  the  Customs 

An  Act  to  extend  the  Benefits  of  certain  Provi- 
sions of  the  General  Merchant  Seamen's  Act  re- 
lating to  Apprentices  bound  to  the  Sea  Service 
to  Apprentices  bound  to  the  Sea  Service  by 
Boards  of  Guardians  of  the  Poor  in  Ireland,  and 
to  enable  such  Guardians  to  place  out  Boys  in 
the  Naval  Service. 


Extent  of  Repeat 


The  whole  act 


Section  82. 

So  much  as  is  oot  already 
repealed. 


So  much  as  is  not  already 
repealed. 


The  whole  act 


The  whole  act. 
The  whole  act 


The  whole  act 


Sections  45,  51,  5S  and 

140. 
Section  10. 
The  whole  act. 
The  whole  act 

The  whole  act 

The  whole  act 

The  whole  act 

The  whole  act 


Section  14. 

The  whole    act,    except 
section  10. 


17  &  18  Vict.  c.  120. 
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Reference  to  Act. 

Title  of  Act 

Extent  of  Repeal. 

14  &    15 

Vict  c. 

Ad  Act  to  consolidate  and  amend  die  Laws  re> 

The  whole  act 

79. 

latinpr  to  the  Kcfrulation  of  Steam  NavigatioUi 
and  to  the  Boats  and  Lights  to  be  carried  by  Sea- 
going Vessels. 

14  &   15 

Vict.  c. 

An  Act   to  amend  the  Mercantile    Marine  Act, 

The  whole  act 

96. 

1850. 

14  &   15 

Vict  c. 

An  Act  to  amend  the  Acts  relating  to  the  Mer- 

Sections 29,    30,  31,  32, 

102. 

chant  Seamen's  Fund,  and  to  provide  for  wind- 

33, 34,  35,  36,  37,  38 

ing  up  the  said  Fund,  and  for  the  better  Manage- 

and 61. 

ment  thereof  in  the  meantime. 

16  &    17 

Vict  c. 

An  Act  further  to  amend  the  Law  relating  to  Pi- 

The   whole    act,    except 

129. 

• 

lotage. 

sections  3,  4,  5,  8,  10, 
11, 12, 18,  and  so  much 
of  section  9  as  relates 
to  the  recovery  of  Pi- 
lotage rates  by  Cinque 
Ports  pilots  licensed 
before  the  act  came 
into  operation. 

16  &   17 

Vict  c. 

An  Act  to  amend  yarioua  Laws  relating  to  Mer- 

The   whole    act,    except 

131. 

chant  Shipping. 

sections  12,  13,  24,  28 
and  29. 

17  &  18  Vict.  c.  5. 

An  Act  to  admit  Foreign  Ships  to  the  Coasting 

Section  4. 

Trade. 

18  &  19  Vict.  c.  91. 

An  Act  to  facilitate  the  Erection  and  Maintenance  of  Colonial 
Lighthouses^  and  otherwise  to  amend  the  MerchafU  Shipping  Act^ 
1854.  [14th  August,  1855.] 

Whereas  it  is  expedient  to  make  provision  for  facilitating  the  erection 
and  maintenance  of  lighthouses  in  the  British  possessions  abroad,  and 
otherwise  to  amend  the  Merchant  Shipping  Act,  1854 :  Be  it  therefore 
enacted  by  the  Queen*s  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  l^rds  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  This  act  may  be  cited  as  "The  Merchant  Shipping  Act  Amendment  short  title  of  set. 
Act,  1855,"  and  shall  be  taken  to  be  part  of  the  Merchant  Shipping  Act,  17  &  is  vict. 
1854,  and  shall  be  construed  accordingly.  e.  104. 

Colonial  Ligkt- 

2.  In  any  case  in  which  any  lighthouse,  buoy  or  beacon  has  been  or  is         housa, 
hereafter  erected  or  placed  on  or  near  the  coasts  of  any  British  possession,  u,,  Miijetty  may 
by  or  with  the  consent  of  the  lepslative  authority  of  such  possession,  her  bj  order  in 
Majesty  may,  by  order  in  council,  fix  such  dues  m  respect  Uiereof,  to  be  f^"©!©*!!!^**** 
paid  by  the  owner  or  master  of  every  ship  which  passes  the  same  or  derives  itghthouMt. 
benefit  therefrom,  as  her  Majesty  may  deem  reasonable,  and  may  in  like 

manner  from  time  to  time  increase,  diminish  or  repeal  such  dues,  and  from 
the  time  specified  in  such  order  for  the  commencement  of  the  dues  thereby 
6xed,  increased  or  diminished  the  same  shall  be  leviable  throughout  her 
Majesty^B  dominions  in  manner  hereinafter  mentioned. 

3.  No  such  dues  as  aforesaid  shall  be  levied  in  any  colony  unless  and  No  such  duet  to 
until  the  legislative  authority  in  such  colony  has,  either  by  address  to  the  cSi*V**with  ui^ 


clxxiv 
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the 

of  che  eolonUl 


crown,  or  by  an  act  or  ordinance  duly  passed,  signified  its  opinion  that  the 
same  ought  to  be  levied  in  such  colony. 


Modeofeoiiect.  4.  The  said  dues  shall  in  the  United  Kingdom  be  collected  bj  the  same 
log  the  Mid  duel,  pergons  by  whom,  and  by  the  same  means,  in  the  same  manner,  and  subject 
"  ^**  ^*M«  ^^  '^®  same  conditions,  so  far  as  circumstances  permit,  by,  in  and  subject 
400, 401?'      '       to  which  the  light  dues  leviable  under  the  Merchant  Shipping  Act,  1954, 

are  collected,  and  shall  in  each  British  possession  abroad  be  collected  by 
such  persons  as  the  governor  of  such  possession  abroad  may  appoint  for 
the  purpose,  and  shall  be  collected  by  the  same  means,  in  the  same  manner 
and  subject  to  the  same  conditions,  so  far  as  circumstances  permit,  by.  in 
and  subject  to  which  the  light  dues  leviable  under  the  Merchant  Shipping 
Act,  1854,  are  paid  and  collected,  or  by  such  other  means,  in  such  other 
manner,  and  subject  to  such  other  conditions  as  the  legislative  authority  in 
such  possession  may  direct. 


DuM  to  te  Mid 
ATcr  to  her  H*- 


6.  All  dues  levied  under  this  act  shall  be  paid  over  to  her  Majesty's 
Paymaster  General  at  such  times  and  in  such  manner  as  the  Board  of  Trade 
Oeneril^*''"****'  "™*y  direct,  and  shall  be  applied,  paid  and  dealt  with  by  him,  for  the  pur- 
poses hereinafter  mentionea,  in  such  manner  as  such  Board  may  direct. 


Duet  to  be  tp-  6.  The  dues  levied  under  the  authority  of  this  act  in  respect  of  any  such 

Pjjjj* '®«»P««>»«  lighthouse,  buoy  or  beacon  as  aforesaid  shall,  after  deducting  any  expenses 
ftc.  for' which  incurred  in  collecting  the  same,  be  applied  for  the  purpose  of  paying  the 
they  are  leTied.      expenses  incurred  in  erecting  and  maintaining  such  lighthouse,  buoy  or 

beacon,  and  tor  no  other  purpose  whatever. 


Power  to  borrow 
money  on  tecu- 
rity  of  duet. 

17  &  18  Vict, 
c.  104,  tt.  424, 
42A,  426. 


Accounti  for 
each  iighthouie, 
ftc.  to  be  kept, 
and  laid  before 
Parliament,  and 
to  be  audited. 

17  fr  18  Vict, 
c.  104,  t.  428. 

Regiiiry  of 
tihipt. 

Part  II.  of  Mer- 

cliant  Shipping 

Act,  1854. 

Penalty  on  false 
declarations 
under  Part  II.  of 
Merchant  Ship- 
ping Act. 

17  ft  18  Vict, 
c.  104,  s.  lOS. 


7,  For  the  purpose  of  constructing  or  repairing  any  such  lighthouse, 
buoy  or  beacon  as  aforesaid,  the  Board  of  Trade  may  raise,  upon  the 
security  of  the  dues  to  be  levied  in  respect  thereof,  such  sums  of  money  as 
they  may  deem  fit ;  and  the  Commissioners  of  her  Majesty's  Treasury,  out 
of  any  monies  which  may  be  provided  by  Parliament,  the  Public  Works 
Loan  Commissioners  or  any  other  person  or  body  of  persons,  may  advance 
the  same  accordingly,  such  advances  to  be  made  in  the  same  manner,  with 
the  same  powers  and  subject  to  the  same  provisions,  so  far  as  circomstances 
permit,  in,  with  and  subject  to  which,  under  the  Merchant  Shipping  Act 
1854.  advances  may  be  made  upon  the  security  of  the  Mercantile  Marine 
Funa  for  the  construction  and  repair  of  lighthouses  in  the  United  Kingdom. 

8,  Accounts  shall  be  kept  of  all  sums  expended  in  the  construction, 
repair  or  maintenance  of  every  lighthouse,  buoy  or  beacon  in  the  'British 
possessions  abroad  for  which  (lues  are  levied  under  the  authority  of  this  act, 
and  of  the  dues  received  in  respect  thereof,  in  such  manner  as  the  Board  o( 
Trade  may  direct,  and  shall  be  laid  before  Parliament  annually ;  and  the 
said  accounts  shall  be  audited  in  such  manner  as  her  Majesty  may  by  order 
in  council  direct. 

9,  Any  person  who,  in  any  declaration  made  in  the  presence  of  or  pro- 
duced to  any  registrar  of  shipping,  in  pursuance  of  the  second  part  of  the 
Merchant  Shipping  Act,  1854,  or  in  any  documents  or  other  evidence  pro- 
duced to  such  registrar,  wilfully  makes,  or  assists  in  making  or  procures  to 
be  made,  any  false  statement  concerning  the  title  to  or  the  ownership  of  or 
the  interests  existing  in  any  ship,  or  any  share  or  shares  in  any  snip,  or 
who  utters,  produces  or  makes  use  of  any  declaration  or  document  contain- 
ing any  such  false  statement,  knowing  the  same  to  be  false,  shall  be  guilty 
of  a  misdemeanor. 


Sbareii  in  ship-  JQ.  Shares  in  ships  registered  under  the  said  Merchant  Shipping  Act, 

Tm-i^^Act,         1854,  shall  be  deemed  to  be  included  in  the  word  "  stock,"  as  defined  by 

I8J0. 

IS  ft  14  Vict.  c.  60. 


18  &  19  Vict.  c.  91.  clxxv 

the  TruBtee  Act,  1850,  and  the  provisions  of  such  last-mentioned  act  shall 
be  applicable  to  such  shares  accordingly. 

11.  In  any  case  in  which  any  bill  of  sale,  mortgage  or  other  instrument  Fonnt  of  inttra- 
for  the  disposal  or  transfer  of  any  ship  or  any  share  or  shares  therein  or  of  "«"'•• 

any  interest  therein  is  made  in  any  form  or  contains  any  particulars  other  c'imI^^w!* 
than  the  form  and  particulars  prescribed  and  approved  for  the  purpose  by    ' 
or  in  pursuance  of  tlie  Merchant  Shipping  Act,  1854,  no  registrar  shall  be 
required  to  record  the  same  without  the  express  direction  of  the  Commis- 
sioners of  her  Majesty's  Customs. 

12.  Upon  the  transfer  of  the  registry  of  a  ship  from  one  port  to  another,  Delivery  of  cer- 
the  certificate  of  registry  required  by  the  ninetieth  section  of  the  Merchant  Jl.Jn5)ero?"eri«- 
Shipping  Act,  1854,  to  be  delivered  up  for  that  purpose,  may  be  delivered  try. 

up  to  the  registrar  of  either  of  such  ports.  17  fr  is  viet. 

c.  104|  t.  90. 

13.  The  Commissioners  of  Customs  may,  with  the  consent  of  the  Board  Exemption  of 
of  Trade,  exempt  any  pleasure  yacht  from  the  provision  contained  in  the  certain  •hips  from 
thirty-fourth  section  of  the  Merchant  Shipping  Act,  1854,  which  requires  plJitedlmftera. 
the  name  of  every  ship  and  the  port  to  which  she  belongs  to  be  painted  on  ir  fr  is  vict. 
her  stem.  ''•  ^^»  ■•  "• 

14.  The  owner  of  any  ship  which  is  measured  under  Rule  II.  contained  sbipi  measured 
in  the  twenty- second  section  of  the  Merchant  Shippine  Act,  1854,  may  at  m^Vbe^mlSaured 
any  subsequent  period  apply  to  the  Commissioners  of  Customs  to  have  the  under  Rule  i. 
said  ship  remeasured  under  Rule  I.  contained  in  the  twenty-first  section  of  i7  fr  is  vict. 
the  same  act,  and  the  said  commissioners  may  thereupon,  and  upon  pay-  S;*®*'  "'^^  *"* 
ment  of  such  fee  not  exceeding  seven  shillings  and  sixpence  for  each  trans- 
verse section  as  they  may  authorize,  direct  tibe  said  ship  to  be  remeasured 
accordingly,  and  the  number  denoting  the  register  tonnlge  shall  be  altered 
accordingly. 

15.  The  copy  or  transcript  of  the  register  of  any  British  ship  which  is  General  register 
kept  by  the  chief  registrar  of  shipping  at  the  Custom  House  in  London,  or  **®®^*  *"  i^ndon. 
by  the  registrar-general  of  seamen,  under  the  direction  of  her  Majesty's  ^  ^^4  \7io7* 
Commissioners  of  Customs  or  of  the  Board  of  Trade,  shall  have  the  same 

effect  to  all  intents  and  purposes  as  the  original  register  of  which  the  same 

is  a  copy  or  transcript  Masttn  and 

16.  The  Board  of  Trade  may  issue  instructions  concerning  the  relief  to  Part  iii.  of  Mer- 
be  administered  to  distressed  seamen  and  apprentices,  in  pursuance  of  the    ^^^^l^^jSJ^"' 
two  hundred  and  eleventh  and  two  hundred  and  twelfth  sections  of  the  JL. 
Merchant  Shipping  Act,  1854,  and  may  by  such  instructions  determine  in  Extension  of  pro- 
what  cases  and  under  what  circumstances  and  conditions  such  relief  is  to  ^^g  the  reSef  of' 
be  administered ;  and  all  powers  of  recovering  expenses  incurred  with  destitute  seamen, 
respect  to  distressed  seamen  and  apprentices,  which  by  the  two  hundred  17  fr  is  Vict. 
ana  thirteenth  section  of  the  said  act  are  given  to  the  Board  of  Trade,  shall  lij^jVis"' 
extend  to  all  expenses  incurred  by  any  foreign  government  for  the  purposes 

aforesaid,  and  repaid  to  such  government  by  her  Majesty's  government, 
and  shall  likewise  extend  to  any  expenses  incurred  by  the  conveying  home 
such  seamen  or  apprentices  in  foreign  as  well  as  British  ships  ;  and  all  pro- 
visions concerning  the  relief  of  distressed  seamen  and  apprentices,  beine 
subjects  of  her  Majesty,  which  are  contained  in  the  said  sections  of  the  said 
act,  and  in  this  section,  shall  extend  to  such  seamen  and  apprentices,  not 
being  subjects  of  her  Majesty,  as  are  reduced  to  distress  in  foreign  parts  • 
by  reason  of  their  having  been  shipwrecked,  discharged  or  left  behind  from 
any  British  ship  ;  subject  nevertheless  to  such  modifications  and  directions 
concerning  the  cases  m  which  relief  is  to  be  given  to  such  foreigners,  and 
the  country  to  which  they  are  to  be  sent,  as  the  Board  of  Trade  may,  under 
the  circumstances,  think  fit  to  make  and  issue. 
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Enactment  con- 
eernlof  •mTlngt 
banks  extendeid 
to  teameD  in  the 
navy. 

17  ft  18  Vict, 
c.  iM»  a.  180. 

Additional 
powers  of  Naval 
Courts. 

17  ft  18  Viet, 
c.  104,  u.  MO  to 
166. 


Wreekif  Casual' 
ties  and 
Salvage. 

Part  VIII.  of 
Merchant  Ship- 
ping Act,  1854. 

In  case  of  wreck 
of  foreign  thlpi, 
coniul-general  to 
be  deemed  agent 
of  owner. 


Remuneration 
for  servirt*  •  by 
coast  guard. 


17.  The  enactment  of  the  Mercliant  Shipping  Act,  1854,  relating  to 
savings  banks  shall  apply  to  all  seamen,  ana  to  their  wives  and  ftmUies, 
whether  such  seamen  oelong  to  the  royal  navy  or  to  the  merchant  service, 
or  to  any  other  sea  service. 


Legal  Proeedure, 

Part  X.  of  Mer- 
chant Shipping 
Act,  1854. 

Jurisdiction  in 
case  of  oflfencet 
on  board  ship. 

12  ft  IS  Vict, 
c.  96. 


given  to  it  by  the  said  act,  have  power  to  try  the  said  master  or  any  of  the 
said  crew  for  any  offences  against  the  Merchant  Shipping  Act,  1864,  in 
respect  of  which  two  justices  would,  if  the  case  were  tried  in  the  United 
Kingdom,  have  power  to  convict  summarily,  and  by  order  duly  made  to 
inflict  the  same  punishments  for  such  offences  which  two  justices  might  la 
the  case  aforesaid  inflict  upon  summary  conviction  ;  provided,  that  in  e$s& 
where  an  offender  is  sentenced  to  imprisonment  the  sentence  shall  be  coo- 
firmed  in  writing  by  the  senior  naval  or  consular  officer  present  at  the 
f»lace  where  the  Court  is  held,  and  the  place  of  imprisonment,  whether  on 
and  or  on  board  ship,  shall  be  i^iproved  by  him  as  a  proper  place  for  tbe 
puqioHe,  and  copies  of  all  sentences  made  by  any  naval  Court  summoned 
tu  hear  any  such  complaint  as  aforesaid  shall  be  sent  to  the  commander-io' 
chief  or  senior  naval  officer  of  the  station. 

19.  Whenever  any  articles  belonging  to  or  forming  part  of  Koy  foreign 
ship  which  has  been  wrecked  on  or  near  the  coasts  of  the  United  Kingdom, 
or  oelonging  to  or  forming  part  of  the  cargo  thereof,  are  found  on  or  near 
such  coasts,  or  are  brought  into  any  port  in  the  United  Kingdom,  the  con- 
sul-general of  the  country  to  which  such  ship,  or,  in  the  case  of  cargo,  to 
which  the  owners  of  such  cargo,  may  have  belonged,  or  any  consular  offic^ 
of  such  country  ai^orized  in  that  behalf  by  any  treaty  or  agreenaent  with 
such  country,  shall7  in  the  absence  of  the  owner  of  such  ship  or  articles,  and 
of  the  master  or  other  agent  of  the  owner,  be  deemed  to  be  the  agent  of 
the  owner,  so  far  as  relates  to  the  custody  and  disposal  of  such  articles 

20.  In  cases  where  services  are  rendered  by  officers  or  men  of  the  coast 
guard  service  in  watching  or  protecting  shipwrecked  property,  then,  unies 
it  can  be  shown  that  such  services  have  been  declined  by  the  owner  ot 
such  property  or  his  agent  at  the  time  they  were  tendered,  or  that  salvage 
has  been  claimed  and  awarded  for  such  services,  the  owner  of  the  smp- 
wrecked  property  shall  pay  in  respect  of  the  said  services  remuneration 
according  to  a  scale  to  be  fixed  by  the  Board  of  Trade,  so  however  m 
such  scale  shall  not  exceed  any  scale  by  which  payment  to  officers  an 
men  of  the  coast  guard  for  extra  duties  in  the  ordinary  service  of  the  Com- 
mi.ssioners  of  Customs  is  for  the  time  being  regulated  ;  and  such  JJ'"^!?' 
ration  shall  be  recoverable  by  the  same  means  and  shall  be  paid  to  tn 
same  persons  and  accounted  for  and  applied  in  the  same  manner  as  ree^f^' 
ceived  by  receivers  appointed  under  the  Merchant  Shipping  Act,  185*. 

21.  If  any  person,  being  a  British  subject,  charged  with  having  com- 
mitted any  crime  or  offence  on  board  any  British  ship  on  the  high  seas  o 
in  any  foreign  port  or  harbour,  or  if  an)r  person,  not  being  a  British  ^^i^ 
charged  wiA  having  committed  any  crime  or  offence  on  board  any  ^"r  ^ 
ship  on  the  high  seas,  is  found  within  the  jurisdiction  of  any  Court 
justice  in  her  Majesty's  dominions  which  would  have  had  cogaiiS'^^ 
such  crime  or  offence  if  committed  within  the  limits  of  its  OTdinsij }     , 
diction,  such  Court  shall  have  jurisdiction  to  hear  and  try  the  ^^^,!la 
such  crime  or  offence  had  been  committed  within  such  limits:  P^V^^, 
that  nothing  contained  in  this  section  shall  be  construed  to  alter  or  m 
fere  with  the  act  of  the  thirteenth  year  of  her  present  Majesty,  cnap 
ninety-six. 
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22.  It  shall  be  the  duty  of  the  East  India  Company  to  take  charge  of    MUeMameoui, 
and  send  home  or  otherwise  provide  for  all  persons,  being  Lascars  or  other   ^^^  xiTof  Mer- 
natives  of  the  territories  under  the  government  of  the  said  company,  who    chant  Shipping 
are  found  destitute  in  the  United  Kingdom ;  and  if  any  such  person  is        Act,  iMi. 
relieved  and  maintained  by  any  guardians,  overseers,  or  other  persons  ad-  Relief  of  deiti- 
ministering  the  relief  of  the  poor,  such  overseers,  ^ardians  or  other  per-  tute  Laican. 
sons  may,  by  letter  sent  through  the  post  or  otherwise,  give  notice  thereof 
in  writing  to  the  secretary  of  the  Court  of  Directors  of  the  East  India 
Company,  specifying,  so  far  as  is  practicable,  the   following  particulars ; 
viz., — 

1.)  The  name  of  the  person  so  relieved  or  maintained : 

^2.)  The  presidency  or  district  or  part  of  the  territories  of  the  East  India 

Company  of  which  he  professes  to  be  a  native  : 
(3.)  The  name  of  the  ship  in  which  he  was  brought  to  the  United 

Kingdom : 
(4.)  The  port  or  place  abroad  from  which  such  ship  sailed,  and  the  port 
or  place  in  the  United  Kingdom  at  which  sucn  ship  arrived,  when 
he  was  so  brought  to  the  United  Kingdom,  and  the  time  of  such 
arrival : 
And  the  said  East  India  Company  shall  repay  to  the  said  overseers,  guar- 
dians or  other  persons,  out  of  the  revenues  of  the  said  companv,  all  monies 
duly  expended  by  them  in  relieving  or  maintaining  such  destitute  person, 
after  the  time  at  which  such  notice  aforesaid  is  sent  or  otherwise  given. 

28.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship  or  his  agent  to  Contracttnuybe 
enter  into  agreements  with  Lascars  or  natives  of  the  territories  of  the  East  Sre/in^indla" 
India  Companv,  binding  them  to  proceed  to  any  port  or  ports  in  the  United  nnder  certain' 
Kingdom,  either  as  seamen  or  as  passengers,  and  there  to  enter  into  a  J?°^{?**°*A**'J^" 
further  agreement  to  serve  as  seamen  in  any  ship  which  may  happen  to  be  the  United  ifing- 
there,  and  to  be  bound  to  any  port  in  the  territories  of  the  East  India  <><"nf  »o<*  *^«»  *» 
Company  ;  provided,  that  every  such  original  agreement  shall  be  made  in  ^I^  ^^  ^^ 
such  form,  and  shall  contain  such  provisions,  and  shall  be  executed  in  such  India  or  elsa- 
manner,  and  under  such  conditions  for  securing  the  return  of  such  Lascars  ^^®"- 
or  natives  to  their  own  country,  and  for  other  purposes,  as  the  Governor 
General  of  India  in  council,  or  the  governors  of  the  respective  presidencies 
in  which  the  original  agreement  is  made,  in  council  may  direct ;  and  if  any 
Lascar  or  other  person  who  has  bound  himself  by  any  such  original  agree- 
ment is,  on  arriving  in  the  United  Kingdom,  required  to  enter  into  a  further 
agreement  to  serve  as  a  seaman  in  any  ship  bound  to  any  port  in  the  terri- 
tories of  the  East  India  Company,  and  if  it  is  certified  by  some  officer 
appointed  for  that  purpose  by  the  East  India  Company  that  such  further 
agreement  is  a  proper  agreement  in  all  respects  for  such  Lascar  or  other 
person  to  enter  into,  and  is  in  accordance  with  the  original  agreement,  and 
that  the  ship  to  which  such  further  agreement  relates  is  in  all  respects  a 
proper  ship  for  such  Lascar  or  other  person  to  serve  in,  and  that  there  is 
not,  in  the  opinion  of  such  officer,  any  objection  to  the  fiill  performance  of 
the  said  original  agreement,  such  Lascar  or  other  person  shall  be  deemed 
to  be  engaged  under  such  ftirther  agreement,  and  to  serve  as  a  seaman  in 
the  ship  to  which  it  relates,  and  sh^l  thereupon  be  deemed  to  be  for  all 
purposes  one  of  the  crew  of  the  ship  ;  and  for  every  Lascar  or  other  person 
in  respect  of  whom  such  certificate  is  applied  for,  the  person  applyine  for 
the  same  shall  pay  to  such  officer  as  aforesaid  such  fee  as  the  East  India 
Company  may  appoint,  not  exceeding  ten  shillings. 

24.  Nothing  herein  contained  shall  be  deemed  to  repeal  or  affect  any  saring  of  former 
provisions  contained  in  the  twenty-fifth,  twenty-sixth,  twenty-seventh,  enactmenu. 
twenty-eighth,  twenty- ninth,  thirtieth,  thirty-first  or  thirty-fourth  sections  *  ^*  *»^.  80, 
of  the  act  of  the  fourth  year  of  King  George  the  Fourth,  chapter  eighty,  or  "'^  isvict. 
in  the  sixteenth  section  of  the  act  of  the  eighteenth  year  of  her  present  c.  no,  t.  le. 
Majesty,  chapter  one  hundred  and  twenty. 
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Right!  under 
bilTi  of  lading  to 
Test  1b  consignee 
or  eadorMe. 


Not  to  affect 
right  of  stoppage 
in  tranaitn  or 
elaimi  for  freight. 


Bill  of  lading  In 
hands  of  con- 
signee, fte.  con- 
clusive cTldence 
of  the  shipment 
as  against  mas- 
ter, ftc. 

Proviso. 


18  k  19  Vict.  c.  111. 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading. 

[14th  August,  1855.] 

WiiKjiEAS  by  the  custom  of  merchants  a  bill  of  lading  of  goods  being  tniu- 
ferable  by  endorsement  the  property  in  the  goods  may  thereby  paw  to  the 
endorsee,  but  nevertheless  all  rights  in  respect  of  the  contract  contained  in 
the  bill  of  lading  continue  in  the  original  shipper  or  owner,  and  it  is  expe- 
dient that  such  rights  should  pass  with  the  property  :  and  whereas  it  fre- 
quently happens  that  the  goods  in  respect  of  which  bills  of  lading  pnipoit 
to  be  signed  have  not  been  laden  on  board,  and  it  is  proper  that  such  Bills 
of  lading  in  the  hands  of  a  bona  fide  holder  for  value  should  not  be  ques- 
tioned by  the  master  or  other  person  signing  the  same  on  the  ground  of  the 
goods  not  having  been  laden  as  aforesaid  :  Be  it  therefore  enacted  by  ik 
Queen's  most  excellent  Miyesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  everf  endorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned  shall 
pass,  upon  or  by  reason  of  such  consignment  or  endorsement,  shall  hi^e 
transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subfect  to  tie 
same  liabilities  in  respect  of  such  goods  as  if  the  contract  contamed  in  the 
bill  of  lading  had  been  made  with  himself. 

2.  Nothing  herein  contained  shall  prejudice  or  affect  any  right  of  stop- 
page in  (rajntitu^  or  any  right  to  claim  freight  against  the  original  «hif>ptf 
or  owner,  or  any  liability  of  the  consignee  or  endorsee,  by  reason  or  ffl 
consequence  of  his  being  such  consignee  or  endorsee,  or  of  his  receipt 
of  the  goods  by  reason  or  in  consequence  of  such  consignment  or  endoree- 
ment 

8.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for  vslas- 
ble  consideration  representing  goods  to  have  been  shipped  on  boardaveaei 
shall  be  conclusive  evidence  of  such  shipment  as  against  the  master  or 
other  person  signing  the  same,  notwithstanding  that  such  goods  ^'^  ^J*^ 

J»art  thereof  may  not  have  been  so  shipped,  unless  such  holder  of  the  bul  w 
ading  shall  have  had  actual  notice  at  the  time  of  receiving  the  same  tntf 
the  goods  had  not  been  in  fact  laden  on  board :  provided,  that  the  ni*»cr 
or  other  person  so  signing  may  exonerate  himself  in  respect  of  snch  nusre- 
presentation  by  showing  that  it  was  caused  without  any  default  on  hw  P*^ 
and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder,  or  some  pe«<» 
under  whom  the  holder  claims. 


Frtfatorp  Clauses. 

Commencement 
of  this  act,  and 
repeal  of  fonner 


18  &  19  Vict.  c.  119. 


An  Act  to  amend  the  Lam  relating  to  the  Carriage  of  P^^^^ 
hy  Sea.  [14th  August,  180D.J 

Whereas  it  is  expedient  to  amend  "  The  Passengers  Act,  1852  \^^^ 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  vx^  ^^  jj, 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commo^^ 
this  present  Parliament  assembleo,  and  by  the  autnority  of  the  fl«oiet 
follows  : 


1.  On  the  first 
come  into  force 


and 


st  day  of  October  next,  when  this  act  shall  commence 
,  «  The  Passengers  Act,  1862,"  shaU  be  repealed ;  except  ^ 
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far  as  the  said  act  repeals  any  former  act  or  enactment ;  and  except  as  to  act,  except  as  to 

existing  passage  brokers'  licences,  which  shall  continue  in  force  as  men-  tiM,*M5  eaSept 

tioned  m  section  sixty-eight  of  this  act,  and  except  as  to  any  ship  which  as  to  an  Order  in 

shall  have  cleared  out  from  any  colonial  port  under  the  said  act,  and  before  fiS^oc*^*^ 

this  act  shall  have  come  into  operation  m  such  colony ;  and  except  so  far 

a»  may  be  necessaiy  for  supporting  or  continuing  any  proceeding  heretofore 

taken  or  hereafter  to  be  ti^en  upon  any  bond  given  under  the  said  act,  or 

upon  any  other  civil  process ;  and  except  as  to  the  recovery  and  application 

of  any  penalty  for  any  offence  committed  against  the  said  act  before  the 

commencement  of  this  act ;  and  except  also  as  to  an  order  in  council  made  ■0 

by  her  Majesty,  with  the  advice  of  her  Privy  pouncil,  on  the  sixteenth  day 

of  October,  one  thousand  eight  hundred  and  fifty-two,  in  pursuance  of  the 

powers  given  by  the  fifty-fifth  section  of  the  said  act,  which  said  order  in 

council  shall  remain  in  force  until  altered  or  revoked  by  any  order  in 

council  to  be  made  under  the  provisions  of  this  act. 

2.  In  citing  this  act  in  other  acts  of  Parliament,  or  in  any  instrument,  Short  title  of  thu 
document  or  proceeding,  it  shall  be  suflSicient  to  use  the  expression  "The  JJJ^^J^j^'jJJ** 
Passengers  Act,  1855 ;"  and  in  any  process  for  enforcing  the  remedies  or  ference  to  sec- 

?enalties  given  or  imposed  by  this  act,  it  shall  be  sufficient,  without  speci-  **®n"  ^^'S^'tJ iL 
^ing  more  particularly  the  cause  of  complaint  or  offence,  to  refer  by  num-  suflieirat/ 
ber,  according  to  the  copies  of  the  act  printed  by  the  Queen's  printer  to 
the  section  or  sections  under  which  the  proceeding  is  taken. 

3.  For  the  purposes  of  this  act,  the  following  words  and  expressions.  Definition  of 
whenever  they  occur,  shall  respectively  have  the  following  significations,  if  {STact'***  *° 
not  inconsistent  with  the  context  or  subject  matter ;  (that  is  to  say,)  words 

of  one  number  or  gender  shall  import  both  numbers  and  all  genders  respec- 
tively ;  the  expression  "  her  Majesty"  shall  include  her  heirs  and  successors ; 
the  expression  "consular  officer''  shall  signify  and  include  her  Majesty's 
consul  general,  consul  and  vice-consul ;  the  expression  "  United  Kingdom  " 
shall  signify  Great  Britain  and  Ireland,  and  the  islands  of  Guernsey, 
Jersey,  Aldemey,  Sark,  SciUy  and  Man ;  the  expression  "  North  America  " 
shall  signify  and  include  the  Bermudas,  and  all  ports  and  places  on  the 
eastern  coast  of  the  continent  of  North  America,  or  in  the  islands  adjacent 
or  near  thereto,  or  in  the  Gulf  of  Mexico  north  of  the  tropic  of  Cancer  ;  the 
expression  "West  Indies"  shall  signify  the  West  India  islands,  the  Baha- 
mas, British  Guiana  and  Honduras ;  the  expression  "  governor  "  shall  signify 
the  person  who  for  the  time  being  shall  be  lawfiiUy  administering  the  go- 
vernment of  any  British  colony  in  which  he  may  be  acting ;  the  expression 
"statute  adult  shall  signify  any  person  of  the  age  of  twelve  years  or 
upwards,  or  two  persons  between  tiie  ages  of  one  and  twelve  years ;  the 
expression  "  passage  "  shall  include  all  passages  except  cabin  passages ;  the 
expression  "  passengers  "  shall  include  all  passengers  except  cabin  passen- 
gers ;  and  except  labourers  under  indenture  to  the  Hudson's  Bay  Company, 
and  their  families,  conveyed  Ln  ships  the  property  of  or  chartered  by  the 
said  company,  and  no  persons  shall  be  deemed  cabm  passengers  unless  the 
space  allotted  to  their  exclusive  use  shall  be  in  the  proportion  of  at  least 
thirty-six  clear  superficial  feet  to  each  statute  adult,  nor  unless  they  shall 
be  messed  throughout  the  voyage  at  the  same  table  with  the  master  or  first 
officer  of  the  ship,  nor  unless  the  fare  contracted  to  be  paid  by  them  respec- 
tively shall  be  m  the  proportion  of  at  least  thirty  shiUings  for  eveir  week 
of  the  length  of  the  voyage  as  computed  under  the  provisions  of  this  act 
for  sailing  vessels  proceeding  from  the  United  Kingdom  to  any  place  south 
of  the  equator,  and  of  twenty  shillings  for  such  vessels  proceeding  to  any 
place  north  of  the  equator,  nor  unless  they  shall  have  been  furnished  with 
a  duly  signed  contract  ticket  according  to  the  form  in  schedule  (K.)  of  this 
act ;  the  expression  "  upper  passenger  deck  "  shall  signify  and  incmde  the 
deck  immeaiately  beneatii  the  upper  deck,  or  the  poop  or  round  house  and 
deck  house  when  the  number  of  passengers  and  cabm  passengers  carried 
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in  such  poop,  round  house  or  deck  house  shall  exceed  one-third  of  the 
total  number  of  passengers  which  such  ship  can  lawfully  carry  on  the  deck 
next  below  ;  the  expression  "  lower  passenger  deck,"  the  deck  next  beneath 
the  upper  passenger  deck,  not  being  an  orlop  deck  ;  the  expression  ^  ship  " 
shall  signify  any  description  of  sea-going  vessel,  whether  British  or  foreign  ; 
the  expression  "passenger  ship"  shall  signify  every  description  of  sach 
ship  carrying  upon  any  voyage  to  which  the  provisions  of  this  act  shall 
extend  more  than  thirty  passengers,  or  a  greater  number  of  passengers 
than  in  the  proportion  of  one  statute  adult  to  every  fifty  tons  of  the  re^s- 
tered  tonnage  of  such  ship  if  propelled  by  sails,  or  of  one  statute  adult  to 
eveiT  twenty-five  tons  if  propelled  by  steam;  the  expression  "master'^ 
shall  signify  the  person  who  shall  be  borne  on  the  ship's  articles  as  master, 
or  who,  other  than  a  pilot,  shall  for  the  time  being  be  in  charge  or  com- 
mand of  any  such  ship  or  "  passenger  ship  ;"  and  the  expression  ^*  emigrant 
runner"  shall  signify  every  person  other  than  a  licensed  passage  broker  or 
his  bond  fide  salaried  clerk,  who  within  any  port  or  place  of  shipping,  or 
within  five  miles  of  the  outer  boundaries  thereof,  for  hire  or  rewwro,  or  the 
expectation  thereof,  shall  directly  or  indirectly  conduct,  solicit,  influence  or 
recommend  any  intending  emigrant  to  or  on  behalf  of  any  passage  broker, 
owner,  charterer  or  master  of  a  ship,  lodging  house  or  tavern  or  shop  keeper, 
money  changer  or  other  dealer  or  chapman,  for  any  purpose  connected  with 
the  preparations  or  arrangements  for  a  passage,  or  shall  give  or  pretend  to 
give  to  such  intending  emigrant  any  information  or  assistance  in  any  way 
relating  to  emigration. 

4.  This  act  shall  extend  to  every  "passenger  ship"  proceeding  on  any 
voyage  from  the  United  Kingdom  to  anyplace  out  of  Europe,  and  not  being 
within  the  Mediterranean  Sea,  and  on  every  colonial  voyage  as  hereinafter 
described,  and,  in  the  particulars  mentioned  or  referred  to  in  sections  one 
hundred,  one  hundred  and  one  and  one  hundred  and  two,  to  eveiy  ship 
bringing  passengers  into  the  United  Kingdom  from  any  place  out  of  Euroi^ 
and  not  being  within  the  Mediterranean  Sea ;  but  shall  not  extend  to  any 
of  her  Majesty's  ships  of  war,  nor  to  any  ships  in  the  service  of  the  com- 
missioners for  executing  the  office  of  Lord  High  Admiral  of  the  United 
Kingdom,  nor  to  any  ship  of  war  or  transport  in  the  service  of  the  East 
India  Company,  nor  to  any  steam-vessel  regularly  employed  in  the  convey- 
ance of  the  public  mails  under  an  existing  contract  with  the  gOTemment  of 
the  state  or  colony  to  which  such  steam-vessel  may  belong,  provided  the 
master  thereof  shiul,  on  demand,  produce  to  the  emigration  ofiScer  at  the 
port  of  clearance  or  port  of  departure  a  certificate  of  exemption,  in  tlie 
form  given  in  schedule  (A.)  hereto  annexed,  under  the  hand  of  the  Post- 
master-General of  the  United  Kingdom,  or  of  some  person  deputed  by  him 
for  the  purpose,  or  in  the  case  of  a  colony,  under  the  hand  of  the  governor 
thereof,  or  m  the  case  of  a  foreign  state,  under  the  hand  of  the  postmaster- 
general  or  other  competent  government  officer  whose  signature  shall  be 
authenticated  by  the  signature  of  a  British  consular  officer  in  such  foreign 
state. 

5.  Such  certificate  of  exemption  shall  be  issuable  at  the  discretion  of  the 
officer  authorized  to  grant  the  same  as  hereinbefore  mentioned,  and  shall 
remain  in  force  for  the  period  specified  therein,  unless  sooner  revoked,  or 
unless  the  vessel  for  which  it  shall  have  been  issued  shall  sooner  cease  to 
be  employed  in  canying  the  public  mails  ;  and  if  any  person  shall  make  or 
attempt  to  make  any  fi-audulent  use  of  any  such  certificate,  or  shall  forge, 
counterfeit,  alter  or  erase  the  whole  or  any  part  thereof,  or  shall  use  or 
attempt  to  use  any  spurious  or  fraudulent  certificate,  the  person  so  offending, 
and  every  person  aiding  and  abetting  in  such  ofience,  shall  be  liable  to  a 
penalty  not  exceeding  five  hundred  pounds  sterling,  and  the  vessel  for  which 
the  exemption  is  claimed  shall  not  be  cleared  out  until  all  the  requirements 
of  this  act  have  been  complied  with. 
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6.  And  whereas  by  a  warrant  under  her  Majesty's  sign  manual,  bearing  Commissionen 
date  on  the  twenty- seventh  day  of  November,  one  thousand  eight  hun-  Jlmy  tSS^act  *** 
dred  and  forty-seven,  her  Majesty  was  pleased  to  appoint  certain  persons  into  execution, 
therein  named,  under  the  style  of  "  The  Colonial  Land  and  Emigration 
Commissioners,"  to  be,,  during  her  Majesty's  pleasure,  commissioners  in  the 

United  Kingdom  for  the  sale  of  the  waste  lands  of  the  crown  of  her  Ma- 
jesty's colonies,  and  for  superintending  the  emigration  of  the  poorer  classes 
of  her  Majesty's  subjects  to  such  colonies  ;  and  whereas  it  is  expedient  that 
such  commissioners  should  be  empowered  to  carry  this  act  into  execution : 
Be  it  therefore  enacted,  that  the  said  commissioners,  and  their  successors 
for  the  time  being,  shall  and  they  are  hereby  empowered  to  carry  this  act 
into  execution ;  and  that  for  all  legal  and  other  purposes  it  shall  be  suf- 
ficient to  describe  such  commissioners  by  the  style  of  "  The  Emigration 
Commissioners." 

7.  The  said  emigration  commissioners  for  the  time  beine  may  sue  and  be  Emigration  eom- 
sued  in  the  name  of  their  secretary,  or  of  any  one  of  such  commissioners  Se  and^Tued 
for  the  time  being,  and  legal  or  equitable  proceedings  taken  by  or  against  in  the  name  of 
the  said  commissioners  in  the  name  of  any  one  of  them  or  of  their  secretary  ^•^  iecietary, 
shall  not  abate  nor  be -discontinued  by  the  death  or  removal  of  such  secre-     °* 

tary  or  commissioner,  but  the  secretary  for  the  time  being,  or  any  one  of 

such  commissioners,  shall  always  be  deemed  to  be  the  plaintiff  or  defendant 

( as  the  case  may  be)  in  any  such  proceedings :  Provided  always,  that  the  said  CommiMioncra, 

commissioners  and  their  secretary,  and  me  emigration  officers  hereinafter  J^bSiS^'^*  ''°°* 

mentioned  respectively,  shall  in  no  case  be  personally  liable,  nor  shall  the 

private  estate  and  effects  of  any  of  them  be  liable,  for  the  payment  of  any 

monies  or  costs  or  otherwise  in  respect  of  any  contract  made  or  hereafter 

to  be  made  by  them  or  any  of  them,  or  in  respect  of  any  legal  or  equitable 

proceedings  taken  against  them  or  any  of  them,  or  for  any  act,  deed  or 

matter  done  or  executed  by  them  or  any  of  them  in  their  or  his  official 

capacity  and  on  the  public  service. 

8.  In  the  United  Kingdom  the  said  commissioners  acting  under  the  Emigration 
sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  and  in  her  JSJSu  to^acT 
Majesty's  possessions  abroad  the  respective  governors  thereof,  may  fix>m  under  the  com- 
time  to  time  appoint,  and  the  said  conmiissioners  and  governors  may  at  ?*J***?*^*  **** 
pleasure  fi'om  time  to  time  remove,  such  emigration  officers  and  assistant  pointmenu^o^ 
emigration  officers  as  they  may  respectively  think  necessary,  for  the  pur-  continue  until 
pose  of  carrying  this  act  into  execution,  under  the  direction  of  the  said  **'®*^«^ 
commissioners  or  governors,  as  the  case  may  be  :  Provided  nevertheless, 

that  all  existing  appointments  of  emigration  officers  or  immigration  agents 
and  of  their  assistants,  as  well  in  the  United  Kingdom  as  in  her  Majesty's 
possessions  abroad,  shall  continue  in  force  under  this  act  until  duly  re- 
voked. 

9.  All  powers,  ftinctions  and  duties  to  be  exercised  or  performed  by  anj  Dutleeofemi- 
such  emigration  officer  may  be  exercised  and  performed  respectively  by  his  '"^^^J  ^'Jj*'    . 
assistant,  or,  at  any  port  where  there  shall  be  no  such  emigration  officer  or  ^his  auistaot 
assistant,  or  in  their  absence,  by  the  chief  officer  of  customs  for  the  time  or  by  officer  of 
being  at  such  port  customi. 

10.  The  master  of  every  ship,  whether  a  "passenger  ship"  or  otherwise,  Fadiitief  to  be 
fitted  or  intended  for  the  carriage  of  passengers,  or  which  shall  carry  pas-  given  *«  the  pitv 
sengers  upon  any  voyage  to  i^hich  this  act  extends,  shall  afford  to  such  ISiiction  of  all  * 
emigration  officer  as  aforesaid  at  any  port  or  place  in  her  Majesty's  do-  thtpt  fitting  for 
minions,  and,  in  the  case  of  British  ships,  to  her  Majes^'s  consular  officer  ?"•«»««•• 

at  any  forei^  port  or  place  at  which  such  ship  shall  be  or  arrive,  every 
facility  for  mspecting  such  ship,  and  for  communicating  with  the  passen- 
gers, and  for  ascertainine  that  the  provisions  of  this  act,  so  far  as  the  same 
may  be  applicable  to  sucn  ships,  have  been  duly  complied  with  ;  the  master  Penalty  od 
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of  any  ship  who  shall  omit  or  fail  to  coiiq>lj  with  an^  of  the  requiremeBts 
of  this  section  shall  be  liable  to  a  penalty  not  exceeding  fiftj  poimda. 

IL  No  ship  fitted  or  intended  for  the  carriage  of  passengera  aa  a  **  pas- 
senger ship*"  shall  clear  out  or  proceed  to  sea  until  the  master  thereof  shall 
have  obtained  from  the  emigration  officer  at  the  port  of  clearance  a  certifi- 
cate of  clearance  under  his  hand  that  all  the  requirements  of  this  act,  so  fin- 
as  the  same  can  be  complied  with^  before  the  departure  of  such  ship,  hav^e 
been  duly  complied  with,  and  that  such  ship  is,  in  his  opinion,  seaworthy, 
in  safe  trim,  and  in  all  respects  fit  for  her  intended  voyage,  and  that  her 
passengers  and  crew  are  in  a  fit  state  to  proceed,  nor  until  the  master  shall 
have  joined  in  executing  such  bond  to  the  Crown  as  required  by  the  sixty- 
third  section  of  this  act :  Provided,  that  if  such  emigration  officer  shall 
refuse  to  grant  such  certificate,  and  the  owner  or  charterer  of  such  ship 
shall  appeal  in  writing  to  the  emigration  commissioners,  such  commissioners 
shall  appoint  any  two  other  emigration  officers,  or  any  two  competent  per- 
sons, at  the  expense  of  the  appellant,  to  examine  into  the  matter,  and  if  the 
persons  so  appointed  shall  grant  a  certificate  under  their  ioint  hands  to  the 
purport  hereinbefore  required,  such  certificate  shall  be  held  to  be  of  the 
same  effect  as  if  granted  oy  the  emigration  officer  of  the  port  of  clearance. 

12,  If  any  '*  passenger  ship"  shall  clear  out  or  proceed  to  sea  without 
the  master's  having  first  obtamed  such  certificate  of  clearance,  or  without 
his  having  ioined  in  executing  such  bond,  as  by  this  act  is  required,  or  if 
such  ship  after  having  sailed  shall  put  into  any  port  or  place  in  the  United 
Kingdom  in  a  damaged  state,  and  shall  put  to  sea  again  without  the  master 
having  first  obtained  such  certificate  of  clearance  as  required  by  seetion 
^^  of  this  act,  such  ship  shall  be  forfeited  to  the  use  of  her  Mi^esty,  aad 
may  be  seized  by  any  officer  of  customs,  if  found,  within  two  years  from  the 
commission  of  the  offence,  in  any  port  or  place  in  her  Majesty's  dominions; 
and  such  ship  shall  thereupon  be  dealt  with  in  the  same  manner  as  if  she 
had  been  seized  as  forfeited  under  any  of  the  laws  relating  to  the  customs 
for  an  offence  incurring  forfeiture  under  those  laws. 

13,  No  ship  shall  carry  passengers  or  cabin  passen^rs  on  more  than  two 
decks  ;  provided,  that  cabin  passengers  in  a  proportion  not  exceeding  one 
cabin  passenger  for  every  one  hundred  tons  of  the  ship's  registered  tonnage, 
or  sick  persons  placed  in  an  hospital,  as  hereinafter  provided,  may  be  carried 
in  a  poop  or  deck  house,  notwithstanding  that  passengers  are  carried  on  two 
other  decks,  and  if  passengers  are  carried  under  the  poop  or  in  any  round 
house  or  deck  house,  such  poop,  round  house  or  deck  house  shall  l>e  pro- 
perly built  and  secured  to  the  satisfaction  of  the  emigration  officer  at  the 
port  of  clearance  ;  for  any  breach  of  this  enactment  the  master  of  the  ship 
shaU  for  each  offence  be  liable  to  a  penalty  not  exceeding  five  hundred 
pounds  nor  less  than  twenty  pounds  sterling. 

14,  For  determining  the  number  of  passengers  to  be  carried  in  any  *' pas- 
senger ship"  the  following  rules  shall  be  observed  : 

(1.)  No  ship  propelled  by  sails  only  shall  carry  a  greater  number  of 
persons  (including  every  individual  on  board)  than  in  the  proportion 
of  one  statute  adult  to  every  two  tons  of  her  registered  tonnage  : 

(2.)  No  ship  shall  cany  under  the  poop,  or  in  the  round  house  or  deck 
house,  or  on  the  '^  upper  passenger  deck,"  a  greater  number  of  pas- 
sengers than  in  the  proportion  of  one  statute  adult  to  every  fifteen 
clear  superficial  feet  of  deck  allotted  to  their  use  : 

(3.)  No  ship  shall  carry  on  her  lower  passenger  deck  a  greater  number 
of  passengers  than  in  the  proportion  of  one  statute  adult  to  every 
eighteen  clear  superficial  feet  of  deck  allotted  to  their  use  :  provided 
nevertheless,  that  if  the  height  between  such  lower  passenger  deck 
and  the  deck  immediately  above  it  shidl  be  less  than  seven  feet,  or 
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if  the  apertures  (exclusiye  of  side  scuttles)  through  which  light  and 
air  fihail  be  admitted  together  to  the  lower  passenger  deck  shtdl  be 
less  in  size  than  in  the  proportion  of  three  square  feet  to  every  one 
hundred  superficial  feet  of  the  lower  passenger  deck,  no  greater 
number  of  passengers  shall  be  carried  on  such  deck  than  in  the  pro- 
portion of  one  statute  adult  to  every  twenty-five  clear  superficial 
fbet  thereof: 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space  of  "  passenger 
decks,    shall  carry  a  greater  number  of  passengers  on  the  whole 
than  in  the  proportion  of  one  statute  adult  to  every  ^ve  superficial 
feet,  clear  for  exercise,  on  the  upper  deck  or  poop,  or  (if  secured 
and  fitted  on  the  top  with  a  railing  or  guard  to  the  satisfaction  of 
the  emigration  officer  at  the  port  of  clearance)  on  any  round  house 
or  deck  nouse : 
(5.)  In  the  measurement  of  the  passenger  decks,  poop,  round  house  or 
deck  house,  the  space  for  the  hospital  and  that  occupied  by  such 
portion  of  the  personal  luggage  of  the  passengers  as  the  emigration 
officer  may  permit  to  be  carried  there  shall  be  included  : 
If  there  shall  be  on  board  of  any  ship  at  or  after  the  time  of  clearance  a  Penaitf . 
greater  number,  either  of  persons  or  passengers  (except  by  births  at  sea),  than 
in  the  proportions  respectively  hereinbefore  mentioned,  the  master  of  such 
ship  shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than 
five  pounds  sterling  for  each  passenger  or  person  constituting  such  excess. 

16.  Provided  nevertheless,  that  nothing  in  this  act  contained  shall  extend  Nothing  to  ex- 
to  repeal  or  vary  an  act  passed  in  the  session  of  Parliament  holden  in  the  j^"^  j"  yPJ*^ 
sixteenth  and  seventeenth  years  of  the  reign  of  her  present  Majesty,  chap-  c.  84. 
ter  eighty-four,  intituled  "  An  Act  to  amend  the  Passengers  Act,  1852,  so 
far  as  relates  to  the  Passages  of  Natives  of  Asia  or  Afi-ica,  and  also  Pas- 
sages between  the  Island  of  Ceylon  and  certain  Parts  of  the  East  Indies." 

16.  The  master  of  every  ship,  whether  a  "  passeneer  ship"  or  otherwise,  F"f**?^*"?f 

.  -^        *^'         ,        I.'  I.  ii.'        r      J.     5        I.  11    u  r         to  be  delivered  in 

carrying  passengers  on  any  voyage  to  which  this  act  extends,  shall,  before  duplicate  by  the 
deraandmg  a  clearance  for  such  ship,  sign  two  lists,  made  out  according  to  master  before 
the  form  contained  in  schedule  (B.)  hereto  annexed,  correctly  setting  forth  <'i«»'»°<'*' 
in  the  manner  therein  directed  the  name  and  other  particulars  of  the  ship, 
and  of  every  passenger  on  board  thereof;  and  the  said  lists,  when  counter- 
signed by  tne  emigration  officer,  where  there  is  one  at  the  port,  shall  be 
delivered  by  the  master  to  the  officer  of  the  customs  from  whom  a  clear- 
ance of  the  said  ship  shall  be  demanded,  and  such  officer  shall  thereupon 
also  countersign  and  return  to  the  said  master  one  of  such  lists,  hereinafter 
called  "  The  Master's  List ;"  and  the  said  master  shall  note  in  writing  on 
such  last-mentioned  list,  and  on  any  additional  lists  to  be  made  out  as  next 
hereinafter  provided,  the  date  and  supposed  cause  of  death  of  any  passen- 
ger who  may  die,  and  the  date  of  birth  and  sex  of  any  child  who  may  be 
bom  on  the  voyage,  and  shall  exhibit  such  last-mentioned  list,  with  any 
additions  which  may  from  time  to  time  be  made  thereto,  as  hereinafter  di- 
rected, to  the  chief  officer  of  customs  at  any  port  or  place  in  her  Majesty's 
possessions,  or  to  her  Majesty's  consular  oflacer  at  any  foreign  port  at  which 
the  said  passengers  or  any  of  them  shall  be  landed,  and  shall  deposit  the 
same  with  such  chief  officer  of  customs  or  such  consular  officer,  as  the  case 
may  be,  at  the  final  port  or  place  of  discharge,  and  such  officer  of  customs 
or  consular  officer  snail  thereupon  forthwith  transmit  the  particulars  re- 
specting any  passenger  who  may  die,  or  of  any  child  who  may  oe  bom  on  the 
voyage,  to  the  registrar-general  of  births,  deaths  and  marriages  in  Eng- 
land, who  shall  file  the  same,  and  enter  a  copy  thereof  under  his  hand,  in 
the  ^'  Marine  Register  Book,"  which  entry  shall  be  dealt  with  and  be  of  the 
same  value  as  evidence  as  any  other  entry  made  in  such  book  under  the 
provisions  of  an  act  passed  in  the  session  of  Parliament  held  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for  ^  * '  w.  4,  c.  M. 
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Penalty  on  non- 
compUanoe. 


Power  to  owners 
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of  ships  not  being 
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registering  Births,  Deaths  and  Marriages  in  England  :'*  in  case  of  noncom- 
pliance with  any  of  the  reauirements  of  this  section  on  the  part  of  the 
master,  or  if  such  lists  shall  be  wilfully  false,  the  master  shsdU  for  each 
offence  be  liable  to  a  penalty  not  ezceeoing  one  hundred  pounds  nor  less 
than  five  pounds  sterling. 

17.  If  at  any  time  after  such  lists  shall  have  been  signed  and  delivered 
as  aforesaid  any  additional  passenger  shall  be  taken  on  board,  in  every  such 
case  the  master  shall,  according  to  the  form  aforesaid,  add  to  "  The  Master  s 
List"  the  names  and  other  particulars  of  every  such  additional  passenger, 
and  shall  also  sim  a  separate  list,  made  out  according  to  the  form  afore- 
said, containing  the  names  and  other  particulars  of  every  such  additional 
passenger,  and  such  last-mentioned  list,  when  countersigned  by  the  emigra- 
tion omcer,  where  there  is  one  at  the  port,  shall,  together  with  ^The 
Master's  List"  to  which  such  addition  shall  have  been  made,  be  delivered 
to  the  chief  officer  of  customs  as  aforesaid,  and  thereupon  such  officer  shall 
countersign  ^^The  Master's  List,''  and  shall  return  the  same  to  the  said 
master,  and  shall  retain  the  separate  list,  and  so  on  in  like  manner  when- 
ever any  additional  passenger  or  passengers  may  be  taken  on  board  ;  or  if 
no  officer  of  customs  shall  be  stationed  at  the  port  or  place  where  such  ad- 
ditional passenger  or  passengers  may  be  taken  on  board,  th^  said  lists  shall 
be  delivered  to  the  officer  of  customs  at  the  next  port  or  place  at  which 
such  vessel  shaU  touch  or  arrive  and  where  any  such  officer  shall  be  sta- 
tioned, to  be  dealt  with  as  hereinbefore  mentioned :  provided,  that  when 
any  aaditional  passengers  shall  be  taken  on  board  the  master  shall  obtain 
a  n-esh  certificate  from  the  emigration  officer  of  the  port  that  all  the  require- 
ments of  this  (Bust  have  been  duly  complied  with  before  the  ship  shall  pro- 
ceed to  sea :  in  case  of  noncompliance  with  any  of  the  requirements  of  this 
section,  the  master  of  such  ship  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  fifty  pounds  nor  less  than  five  pounds  sterling. 

18.  If  any  person  shall  be  found  on  board  any  passenger  ship  wiUi  intent 
to  obtain  a  passage  therein  without  the  consent  of  the  owner,  charterer  or 
master  thereof,  such  person,  and  every  person  aiding  and  abetting  him  in 
such  fi*audulent  intent,  shall  respectively  be  liable  to  a  penalty  not  exceed- 
ing five  pounds,  and  in  default  of  payment  to  imprisonment,  with  or  witiiout 
hard  labour,  for  a  period  not  exceeding  three  calendar  months ;  and  such 
person  so  found  on  board  may  be  taken  before  any  justice  of  the  peace, 
without  warrant,  and  such  justice  may  summarily  hear  the  case,  and  on 
proof  of  the  offence  convict  such  offender  as  aforesud. 

19.  No  "  passenger  ship "  shall  clear  out  or  proceed  to  sea  unless  she 
shaU  have  been  surveyed,  under  the  direction  of  the  emigration  officer  at 
the  port  of  clearance,  but  at  the  expense  of  the  owner  or  charterer  thereof^ 
b^  two  or  more  competent  surveyors  to  be  appointed  by  the  said  emigra- 
tion commissioners  for  each  port  at  which  there  may  be  an  emigration 
officer,  and  for  other  ports  by  the  Commissioners  of  Customs,  nor  unless  it 
shall  be  reported  by  such  surveyors  that  such  '^passenger  ship"  is  in  their 
opinion  seaworthy,  and  fit  for  her  intended  voyage.  The  survey  shall  be 
made  before  any  part  of  the  cargo  is  taken  on  board,  except  so  much  as 
may  be  necessary  for  ballasting  the  ship,  and  such  portion  oi  cargo  if  laden 
on  board  shall  be  shifted,  if  required  by  the  emigration  officer  or  surveyors, 
so  as  to  expose  to  view  successively  every  part  of  the  fi'ame  of  the  ship. 
In  case  of  noncompliance  with  any  of  the  requirements  of  tliis  section,  the 
owner,  charterer  or  master  of  the  ship,  or  any  of  them,  shall  for  each  ofibnce 
be  liable  to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  than  five 

Eounds  sterling  :  provided  always,  that  in  case  any  "  passenger  ship"  shall 
e  reported  by  any  such  surveyors  not  to  be  seaworthy,  or  not  fit  for  her 
said  intended  voyage,  the  owner  or  charterer,  if  he  shall  think  fit,  may 
require,  by  writing  under  his  hand,  the  emigration  officer,  or  in  his  absence 
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the  chief  officer  of  customs,  to  appoint  three  other  competent  surveyors,  of 
whom  two  at  least  shall  be  shipwrights,  to  survey  the  said  ship,  at  the 
expense  of  the  said  owner  or  charterer,  and  the  said  officer  shall  thereupon 
appoint  such  surveyors,  who  shall  survey  the  said  ship,  and  if  they  shall,  by 
an  unanimous  report  under  their  hands  (but  not  otherwise),  declare  the 
said  ship  to  be  seaworthy,  and  fit  for  her  intended  voyage,  the  said  ship 
shall  then,  for  the  purposes  of  this  act,  be  deemed  seaworthy  for  such 
voyage. 

20.  In  every  "  passenger  ship  "  the  beams  supporting  the  **  passenger  a»  to  the  con- 
decks  "  shall  form  part  of  the  permanent  structure  of  the  ship  :  they  shall  2.™^*  and  decki. 
be  of  adequate  strength,  in  the  judgment  of  the  emigration  officer  at  the 

port  of  clearance,  and  shall  be  firmly  secured  to  the  ship  to  his  satisfaction. 

The  "  passenger  decks  "  shall  be  at  least  one  inch  and  a  half  in  thickness, 

and  shall  be  laid  and  firmly  fastened  upon  the  beams  continuously  fi*om 

side  to  side  of  the  compartment  in  which  the  passengers  are  berthed.    The  p 

height  between  that  part  of  any  deck  on  which  passengers  are  carried  and 

the  deck  immediately  above  it  shall  not  be  less  than  six  feet.    In  case  of 

noncompliance  with  any  of  the  requirements  of  this  section,  the  owner, 

charterer  or  master  of  the  ship,  or  any  of  them,  shall  for  each  offence  be 

liable  to  a  penalty  not  exceeding  fiity  pounds  nor  less  than  ^yq  pounds 

sterling. 

21.  There  shall  not  be  more  than  two  tiers  of  berths  on  any  one  deck  in  Amngement  and 
any  "passenger  ship,"  and  the  interval  between  the  floor  of  the  berths  and  •**•  of  i>erth». 
the  deck  immediately  beneath  them  shall  not  be  less  than  six  inches,  nor 

the  interval  between  each  tier  of  berths  and  between  the  uppermost  tier 
and  the  deck  above  it  less  than  two  feet  six  inches ;  the  berths  shall  be 
securely  constructed,  and  of  dimensions  not  less  than  six  feet  in  length  and 
eighteen  inches  in  width  for  each  statute  adult,  and  shall  be  sufficient  in 
number  for  the  proper  accommodation  of  all  the  passengers  contained  in 
the  list  of  passengers  hereinbefore  required  to  be  delivered  by  the  master 
of  the  ship.  No  part  of  any  berth  shall  be  placed  within  nine  inches  of 
any  water-closet  erected  in  the  between- decks.  In  case  of  noncompliance 
with  any  of  the  requirements  of  this  section,  the  owner,  charterer  or  master 
of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not 
exceeding  fifty  pounds  nor  less  than  five  pounds  sterling. 

22.  In  every  "  passenger  ship  "  all  the  male  passengers  of  the  age  of  Single  men  to  be 
fourteen  years  and  upwards  who  shall  not  occupy  berths  with  their  wives  ^/Jbed i^aMpa. 
shall,  to  tne  satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  ment!""*^*'^ 
be  berthed  in  the  fore  part  of  the  ship,  in  a  compartment  divided  off  firom 

the  space  appropriated  to  the  other  passengers  by  a  substantial  and  well- 
secured  bulk-head,  without  opening  into,  or  communication  with,  any  ad- 
joining passenger  oerth,  or  in  separate  rooms  if  the  ship  be  fitted  with 
enclosed  berths  :  not  more  than  one  passenger,  unless  husband  and  wife,  or  ab  to  Dumben 
females  or  children  under  twelve  years  of  age,  shall  be  placed  in  or  occupy  Md  Mxea  in  one 
the  same  berth.    In  case  of  noncompliance  with  any  of  the  requirements  ***"^' 
of  this  section,  the  owner,  charterer  or  master  of  the  ship,  or  any  of  them, 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  Penalty, 
less  than  five  pounds  sterling. 

28.  No  berths  in  a  "  passenger  ship  "  occupied  by  passengers  during  Bertha  not  to  be 
the  voyage  shall  be  taken  down  until  forty-eight  hours  after  the  arrival  of  '*°"^*^i^£J*" 
such  ship  at  the  port  of  final  discharge,  unless  all  the  passengers  shall  have  ■*"'•"  *"*  •*• 
voluntarily  quitted  the  ship  before  the  expiration  of  that  time.    In  case  of 
noncompliance  with  any  of  the  requirements  of  this  section,  the  master  of 
such  ship  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  five  pounds  sterling. 
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34.  In  every  **  passenger  ship  "  there  shall  be  a  sufficient  space  properly 
divided  off  to  the  satisfaction  of  the  emigration  officer  at  the  port  of  dear- 
ance,  to  be  used  exclusively  as  an  hospital  or  hospitals  for  the  passengers : 
this  space  shall  be  under  the  poop,  or  in  the  round  house,  or  in  anj  deck 
house  which  shall  be  properly  built  and  secured  to  the  satisfetction  of  sach 
emigration  officer,  or  on  the  upper  passenger  deck,  and  not  elsewhere,  and 
shall  in  no  case  be  less  than  eighteen  clear  superficial  feet,  for  eveiy  Bftj 
passengers  which  the  ship  shiJl  carry.  Such  hospitals  shall  be  fitted  with 
Ded-places,  and  supplied  with  proper  beds,  bedding  and  utensils,  to  the 
satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  and  through- 
out the  voyage  kept  so  fitted  and  supplied.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  owner,  charterer  or  master  of 
the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  five  pounds  sterling. 

25.  No  "  passenger  ship  "  shall  clear  out  or  proceed  to  sea  unless  fitted, 
to  the  satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  with  at 
least  two  privies,  and  with  two  additional  privies  on  deck  for  every  one 
hundred  passengers  on  board,  and  in  ships  carrying  as  many  as  fifty  female 
passengers,  with  at  least  two  water-closets  under  the  poop,  or  elsewhere  on 
the  upper  deck,  to  the  satisfaction  of  such  emigration  officer,  for  the  exclu- 
sive use  of  the  women  and  young  children  ;  all  of  which  privies  and  water- 
closets  shall  be  firmly  constructed  and  maintained  in  a  serviceable  and 
cleanly  condition  throughout  the  voyage,  and  shall  not  be  taken  down  until 
the  expiration  of  forty-eight  hours  after  the  arrival  of  the  ship  at  the  port 
of  final  discharge,  unless  all  the  passengers  sooner  quit  the  ship  ;  provided 
that  such  privies  shall  be  placed  in  equal  numbers  on  each  side  of  the  ship, 
and  need  not  in  any  case  exceed  twelve  in  number.  In  case  of  noncompli- 
ance with  any  of  the  requirements  of  this  section,  the  master  shall  be  liable 
to  a  penalty  for  each  offence  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterling. 

26.  No  "  passenger  ship  "  shall  clear  out  or  proceed  to  sea  withont  such 
provision  for  affordmg  light  and  air  to  the  passenger  decks  as  the  circum- 
stances of  the  case  mav,  in  the  judgment  of  the  emigration  officer  at  the 
port  of  clearance,  require  ;  nor  if  there  are  as  many  as  one  hundred  pas- 
sengers on  board,  without  having  an  adequate  and  proper  ventilating  ap- 
paratus, to  be  approved  by  such  emigration  officer  and  fitted  to  his  satis- 
faction ;  the  passengers  shall,  moreover,  have  the  free  and  unimpeded  use 
of  the  whole  of  each  hatchway  situated  over  the  space  appropriated  to  their 
use,  and  over  each  such  hatchway  there  shall  be  erected  such  a  boobyhatch 
or  other  substantial  covering  as  shall,  in  the  opinion  of  such  emigration 
officer,  afford  the  greatest  amount  of  light  and  air,  and  of  protection  from 
wet,  as  the  case  will  admit  In  case  of  noncompliance  with  any  of  the  re- 
quirements of  this  section,  the  owner,  charterer  or  master  of  the  ship,  or 
any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
my  pounds  nor  less  than  twenty  pounds. 


Regulations  as  to       27.  Every  "  passenger  ship  "  shall  cany  throughout  the  voyage  a  number 
the  carrying  of      of  boats  according  to  the  following  scale  ;  (that  is  to  say,) 
^*  '  Two  boats  for  every  ship  of  less  than  two  hundred  tons : 

Three  boats  for  every  ship  of  two  hundred  and  less  than  four  hundred 

tons : 
Four  boats  for  every  sliip  of  four  hundred  and  less  than  six  hundred 

tons  : 
Five  boats  for  every  ship  of  six  hundred  and  less  than  ten  hundred 

tons  : 
Six  boats  for  every  ship  of  ten  hundred  and  less  than  fifteen  hundred 

tons  : 
Seven  boats  for  every  ship  of  fifteen  hundred  tons  and  upwards  :  ^ro- 
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vided  that  no  "  passenger  ship  "  shall  be  required  to  carry  a  greater 
number  of  boats  than  are  sufficient  in  the  judgment  of  the  emigration 
officer  at  the  port  of  clearance  to  carry  all  the  persons  on  board  of 
such  ship : 
One  of  such  boats  shall  in  all  cases  be  a  long  boat,  and  one  shall  be  a  ofiifeboaU; 
properly  fitted  life  boat,  which  shall  be  carried  in  such  a  manner  as  to  be, 
in  the   opinion  of  the  emigration  officer,  most   available  for  immediate 
service :  each  of  such  boats  shall  be  of  a  suitable  size  and  description,  to  be 
approved  by  the  emigration  officer  at  the  port  of  clearance,  and  shall  be 
seaworthy,  and  properly  supplied  with  all  requisites,  and  kept  clear  at  all 
times,  for  immediate  use  at  sea :  there  shall  likewise  be  on  board  each 
"passenger  ship"  if  proceeding  to  any  place  to  the  southward  of  the 
equator  at  least  two  chronometers,  and  if  to  any  place  to  the  northward  of 
the  equator  at  least  one  chronometer,  and  on  board  of  all  "passenger 
ships  "  at  least  three  steering  and  one  azimuth  compass,  four  properly  fitted  and  of  lifebuoys, 
life  buoys,  kept  ready  at  all  times  for  immediate  use,  and  some  adequate  JJitocii  *&?.*'* 
means,  to  be  approved  by  the  emigration  officer  at  the  port  of  clearance,  ' 

of  making  signals  by  night  and  in  fogs  ;  also  a  fire  engine,  in  proper  work- 
ing order,  and  of  such  description  and  power  and  either  with  or  without 
such  other  apparatus  for  extinguishing  fire  as  such  officer  may  approve  ;  and 
not  less  than  three  bower  anchors  of  such  weight,  and  with  cables  of  such 
length,  size  and  material,  as  in  the  judgment  of  such  emigration  officer 
shidl  be  sufficient  for  the  size  of  the  ship.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  tne  master  of  the  ship  shall  for  each 
ofiience  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterling. 

28.  Every  "  passenger  ship  "  shall  be  manned  with  an  efficient  crew  for  ReguUtioD*  m 
her  intended  voyage,  to  the  satisfaction  of  the  emigration  officer  from  whom  *<>  carrying  an 
a  clearance  of  such  ship  may  be  demanded,  and  the  strength  of  the  crew  *®®  *"*  *"** 
shall  not  be  diminished,  nor  any  of  the  men  changed  when  once  passed  by 

such  emigration  officer,  without  his  consent  in  writing,  or  that  of  the  ship- 
ping master  of  the  port  of  clearance,  as  required  by  the  laws  then  in  force 
regulating  the  shipping  of  seamen  on  board  merchant  vessels.  Where  the 
consent  of  the  shipping  master  is  obtained,  it  shall,  within  twenty-four 
hours  thereafter,  be  lodged  with  such  emigration  officer.  In  case  of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  master  of  the 
ship  shall  for  each  offence  be  hable  to  a  penalty  not  exceeding  fifty  pounds : 
provided,  that  if  the  emigration  officer  shall  consider  the  crew  inefficient, 
and  the  owner  or  charterer  of  the  ship  shall  thereupon  appeal  in  writing  to 
the  said  emigration  commissioners,  such  commissioners  shall,  at  the  expense 
of  the  appellant,  appoint  two  other  emigration  officers  or  two  competent 
persons  to  examine  into  the  matter,  and  the  unanimous  opinion  of  the 
persons  so  appointed,  expressed  under  their  hands,  shall  be  conclusive  on 
the  point. 

29.  No  "passenger  ship  '*  shall  clear  out  or  proceed  to  sea  if  there  shall  Certain  articles 
be  on  board  as  cargo,  horses,  cattle,  gunpowder,  vitriol,  lucifer  matches,  JJ^i'j^d*|J5ia,t 
guano  or  green  hides,  nor  if  there  shall  be  on  board  any  other  article  or 

number  of  articles,  whether  as  cargo  or  ballast,  which  by  reason  of  the 
nature  or  quantity  or  mode  of  stowage  thereof  shall,  either  singly  or  col- 
lectively, be  deemed  by  the  emigration  officer  at  the  port  of  clearance  likely 
to  endanger  the  health  or  lives  of  the  passengers  or  the  safety  of  the  ship  : 
no  part  of  the  cargo,  or  of  tfte  passengers'  luggage,  or  of  the  provisions,  stowage  of  caigo, 
water  or  stores,  whether  for  the  use  of  the  passengers  or  of  the  crew,  shall  f*®"**  •»*> 
be  carried  on  the  upper  deck  or  on  the  "passenger  decks,"  unless  in  the  appforedbyemi- 
opinion  of  such  emigration  officer  it  shall  be  so  placed  as  not  to  impede  gration  officer, 
light  or  ventilation,  nor  interfere  with  the  comfort  of  the  passengers ;  nor 
unless  the  same  be  stowed  and  secured  to  the  satisfaction  of  such  emigra- 
tion officer,  and  the  space  occupied  thereby  or  rendered,  in  the  opinion  of 
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8uch  officer,  nnayailable  for  the  accommodation  of  the  passengen,  shall 
(unless  occupied  by  passengers*  luggage)  be  deducted  in  calciuating  the 
space  by  which,  under  the  provisions  of  this  act,  the  number  of  passengers 
is  regulated.  In  case  of  noncompliance  with  any  of  the  requirements  of 
this  section,  the  owner,  charterer  or  master,  or  any  of  them,  shall  for  each 
oflfence  be  liable  to  a  penalty  not  exceeding  three  nundred  pounds  nor  less 
than  ^ve  pounds  sterhng. 


SO.  For  the  purposes  of  this  act,  the  length  of  the  voyage  for  a  **  ^ 
senger  ship  ^  proceeding  from  the  United  Kingdom  to  the  under-mentioned 
places  respectively  shall  be  determined  by  the  following  scale  ;  (that  is  to 


To  North  America  (except  the  west  coast 

thereof) : — 

For  ships  clearing  out  between  the 

sixteenth  day  of  January  and  the 

fourteenth    day    of  October,    both 

days  inclusive  .... 

For  ships  clearing  out  between  the 

fifteenth  day  of  October  and  the 

seventeenth  day  of  January,  both 

days  inclusive  .... 

To  the  West  Indies,  and  any  part  of  the 

east  coast  of  Central  or  South  America, 

north  of  the  equator        .... 

To  any  part  of  the  east  coast  of  South 

America  lying  between  the  equator  and 

the  twenty-fifth  degree  of  south  latitude. 

To  the  west  coast  of  Africa  north  of  the 

equator 

To  the  coast  of  Africa  south  of  the  equator, 
or  to  the  Falkland  Islands,  or  to  any  part 
of  the  east  coast  of  South  America  south- 
ward of  the  twenty-fifth  degree  of  south 

latitude 

To  the  Mauritius,  and  to  the  western  coast 
of  America  south  of  the  equator 

To  Ceylon 

To  Western  Australia        .... 

To  any  other  of  the  Australian  Colonies     . 

To  New  Zealand  and  to  the  western  coast 

of  America  between  the  equator  and  the 

fortieth  degree  of  north  latitude 

To  the  western  coast  of  America  north  of 

the  fortieth  degree  of  north  latitude,  and 

the  islands  adjacent  thereto    . 


If  the  ship  be  pro- 
pelled by  sails 
alone,  or  by 
steam  power 
not  sufficient, 
without  the  aid 
of  sails,  to  pro- 
pel the  ship 
after  the  rate 
of  flTO  statute 
miles  an  hour. 


Day$, 


70 


If  the  ship  be  pro- 
pelled either  wboOy 
or  in  aid  of  saib  by 
steam  eogince  of 
not  leas  power  than 
sufBeient,  wltboot 
the  aid  of  aafla,  to 
propel  *  the  sh^ 
after  the  rate  of 
five  statute 
an  hour. 


Dayg. 


40 


80 

70 

84 
84 


105 


150 


182 


45 

40 

50 
60 


65 


126 

75 

140 

85 

120 

85 

140 

90 

90 


96 


For  the  like  purposes,  the  said  emigration  commissioners,  acting  by  and 
under  the  authority  of  one  of  her  Majesty's  principal  secretaries  of  state, 
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from  time  to  time,  by  any  notice  in  writing  issued  under  the  hands  of  any 
two  of  such  commissioners,  and  published  in  the  London  Gazette,  may  never- 
theless declare  what  shall  be  deemed  to  be  the  length  of  voyage  u-om  the 
United  Kingdom  to  any  of  the  said  hereinbefore-mentionea  places,  or  to 
any  other  port  or  place  whatsoever,  and  may  fix  such  different  lengths  of 
voyage  as  they  may  think  reasonable  for  such  different  descriptions  of  vessels 
as  aforesaid. 

31.  Before  any  "passenger  ship^'  shall  be  cleared  out  the  emigration  Before ciMrance, 
officer  at  the  port  of  clearance  shall  survey  or  cause  to  be  surveyed  by  some  JJSer*tobe*"ur- 
competent  person  the  provisions  and  water  by  this  act  required  to  be  placed  veyed. 

on  board  for  the  consumption  of  the  passengers,  and  shall  satisfy  himself 
that  the  same  are  of  a  good  and  wholesome  quality,  and  in  a  sweet  and 
good  condition,  and  are  in  quantities  sufficient  to  secure  throughout  the 
voyage  the  issues  hereinafter  prescribed :  in  addition  to  the  allowance  of 
pure  water  for  the  use  of  each  passenger  there  shall  be  shipped  for  cooking 
purposes  an  additional  supply  of  pure  water  after  the  rate  of  at  least 
ten  gallons  for  every  day  of  the  prescribed  length  of  voyage  for  every 
one  hundred  statute  adults  on  board ;  and  also  for  the  use  of  the  crew  and  Provbionsforthe 
all  other  persons  on  board  an  ample  supply  of  wholesome  provisions  and  JJJJiJ,  to^thoee 
pure  water,  which  shall  not  be  inferior  in  quality  to  the  supply  of  the  same  for  the  pMsen- 
articles  provided  for  the  consumption  of  the  passengers :  all  such  water,  t^^' 
provisions  and  stores  shall  be  provided  and  properly  stowed  away  in  ac- 
cordance with  the  requirements  of  the  twenty-ninth  section  of  this  act,  by 
and  at  the  expense  of  the  owner,  charterer  or  master  of  the  ship  ;  and  if  a  Penalty, 
clearance  be  obtained  for  any  "  passenger  ship"  which  shall  not  be  then 
stored  with  the  requisite  quantities  of  such  water,  provisions  and  stores,  as 
are  required  by  this  act,  the  owner,  charterer  or  master  of  such  ship,  or  any 
of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  three 
hundred  pounds  sterling. 

32.  If  such  emigration  officer  shall  consider  that  any  of  the  provisions  Power  to  emigra- 
or  stores  or  water  are  not  of  a  good  and  wholesome  quality,  or  are  not  in  a  Sjf  ^^'rowl'*" 
sweet  and  good  condition,  it  shall  be  lawful  for  him  to  reject  and  mark  the  bad  provisions, 
same,  or  the  packages  or  vessels  in  which  they  are  contamed,  and  to  direct  "»*  direct  the 
the  same  to  belauded  or  emptied  ;  and  if  sucli  rejected  provisions  or  stores  {^edl^and  ifre- 
or  water  shall  not  thereupon  be  forthwith  landed  or  emptied,  or  if,  after  shipped  parties 
being  landed,  the  same  or  any  part  thereof  shall  be  reshipped  in  such  ship,  J^t?  *®  *  ^" 
the  owner,  charterer  or  master  thereof,  or  any  of  them,  or  if  reshipped  m 

any  other  "  passenger  ship,"  the  person  causing  the  same  to  be  reshipped 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds  sterlmg. 

33.  In  every  "  passenger  ship"  the  water  to  be  laden  on  board,  as  here-  water  tanks  or 
inbefore  re(]^uired,  shall  be  earned  in  tanks  or  in  casks  to  be  approved  by  **'^*?^^  *?' 
the  emigration  officer  at  the  port  of  clearance.  When  casks  are  used,  they  gf^ion  officer, 
shall  be  sweet  and  tight,  of  sufficient  strength,  and  if  of  wood  properly 

charred  inside,  and  shtul  not  be  capable  severally  of  containing  more  than 
three  hundred  gallons  each :  the  staves  of  the  water  casks  shall  not  be 
made  of  fir,  pine  or  soft  wood.  In  case  of  noncompliance  with  any  of  the 
requirements  of  this  section,  the  owner,  charterer  or  master  of  such  ship, 
or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
fifty  pounds. 

34.  If  any  "  passenger  ship"  shall  be  intended  to  call  at  any  intermediate  ProTislon  for 
port  or  place  during  the  voyage,  for  the  purpose  of  taking  in  water,  and  if  ^^'jtJSfJiJL"!*'" 
an  engagement  to  that  effect  shall  be  inserted  in  the  bond  mentioned  in  the  Sii  up  w£^ 
sixty-third  section  of  this  act,  then  it  shall  be  sufficient  to  place  on  board 

at  the  port  of  clearance  such  supply  of  water  as  may  be  reqmsite,  according 
to  the  rate  hereinafter  mentioneaj  for  the  voyage  of  the  said  ship  to  such 
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intennediate  port  or  place,  subject  to  the  following  conditions  ;  (that  is  to 

First,  That  the  emigration  officer  signify  his  approval  in  writing  of  the 
arrangement,  to  be  carried  amongst  the  pspers  of  the  ship,  and  ex- 
hibited to  the  chief  officer  of  customs,  or  to  her  Majesty^s  consular 
officer,  as  tlie  case  may  be,  at  such  intermediate  port  or  place,  and  to 
be  delivered  to  the  chief  officer  of  customs,  or  to  her  Majesty ^s  con- 
sular officer,  as  the  case  may  be,  on  the  arrival  of  the  said  ship  at  the 
final  port  or  place  of  discharge. 

Secondly,  That  if  the  length  of  either  portion  of  the  voyage,  whether  to 
such  intermediate  port  or  place,  or  from  such  intermediate  port  or  place 
to  the  final  port  or  place  of  discharge,  be  not  prescribed  in  or  under 
the  provisions  of  this  act,  the  emigration  officer  at  the  port  of  clearance 
shall  in  every  such  case  declare  the  same  in  writing  to  be  carried 
amongst  the  papers  of  the  ship  : 

Thirdly,  That  the  ship  shall  have  on  board  at  the  time  a  clearance  is  de- 
manded tanks  or  water  casks,  of  the  description  hereinbefore  men- 
tioned, sufficient  for  stowing  the  quantity  of  water  required  for  the 
longest  of  such  portions  of  the  voyage  as  aforesaid. 

DteuiT  wales  of       86.  The  master  of  everj^  "  passenger  ship"  shall,  during  the  voyage, 
»vUions.  including  the  time  of  detention  at  any  place  before  the  termination  thereof^ 

issue  to  each  passenger,  or,  where  the  passengers  are  divided  into  messes, 
to  the  head  man  for  the  time  being  of  each  mess  on  behalf  and  for  the  use 
of  all  the  members  thereof,  an  allowance  of  pure  water  and  sweet  and 
wholesome  provisions,  of  good  quality,  according  to  the  following  dietaiy 
scale  ;  (that  is  to  say,)  if  Qie  length  of  the  voyage,  computed  as  hereinbe- 
fore mentioned,  shall  not  exceed  eighty-four  days  for  ships  propelled  bj 
sails  only,  or  fifty  days  for  ships  propelled  by  steam,  or  steam  in  aid  of  sails, 
then  according  to  the  dietary  scale  marked  "  A. ;"  but  if  the  length  of  the 
voyage,  computed  as  aforesaid,  shall  exceed  eighty-four  days  for  ships  pro- 
pelled by  sails  only,  or  fifty  days  for  ships  propelled  by  steam,  or  steam  in 
aid  of  sails,  then  according  to  the  dietary  scale  marked  "  B." 

Water. 

Three  quarts  of  water  daily  to  each  statute  adult,  exclusive  of  the  quantity 
hereinbefore  specified  as  necessary  for  cooking  the  articles  hereinafter 
required  to  be  issued  in  a  cooked  state. 


provUi 


Provisions, 
Weekly,  per  statute  adult  :-^ 


SCALX  A. 

For  Toyages  not 

exceeding  84  days 

for  saUlng  ▼easels, 

or  50  days  for 

Bteamert. 

8c  A  KB  B. 

For  voyages 
exceeding  H  days 
for  sailing  lesseK 

or  50  days  fbir 
steamera. 

Bread  or  biscuit,  not  inferior  in  quality  to 
navy  biscuit         .... 

lbs. 
3 

oz. 
8 

lbs. 
3 

oz. 
8 

Wheaten  flour    .... 

1 

0 

2 

0 

Oatmeal       ..... 

1 

8 

1 

0 

Rice        ..... 

1 

8 

0 

8 

Peas             ..... 

1 

8 

1 

8 

Potatoes             .... 

2 

0 

2 

0 

Beef 

1 

4 

1 

4 

Pork 

1 

0 

1 

0 

Tea 

0 

2 

0 

2 

Sugar      ..... 

1 

0 

1 

0 
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Prcmisiona, — Weekly,  per  statute  adult — (continued). 


Scale  A. 

SCALS  B. 

For  voyages  not 

For  voyages 

exceeding  84  days 

exceeding  84  days 

for  sailing  Tessels, 

for  sailing  vessels, 

or  50  days  for 

or  50  days  for 

steamers. 

steamers. 

lbs.    OZ. 

lbs.     OZ. 

Salt 

0      2 

0       2 

Mustard             .... 

0      i 

0      i 

Black  or  white  pepper,  ground 

0      i 

0     1 

Vinegar              .... 

one  gill. 

one  gill. 

Lime  juice   ..... 

0      6 

Preserved  meat 

1      0 

Suet             ..... 

0      6 

Raisins   ..... 

0      8 

Butter          .            .            .            . 

0      4 

Substitutions, 


Substitutions  at  the  following  rates  may,  at  the  option  of  the  master  of 
any  "  passenger  ship,"  be  made  in  the  above  dietary  scales,  that  is  to  say : — 

1  lb.  of  preserved  meat   .    .        .    for      1  lb.  of  salt  pork  or  bee£ 

1  lb.  of  flour  or  of  bread  or  bis-  i  ^  /H  1^-  of  oatmeal  or  1  lb.  of  rice 

cuit,  or  i  lb.  of  beef  or  of  pork  \      ^  1     or  1  lb.  of  peas. 

1  lb.  of  rice for    1^  lb.  of  oatmeal,  or  vice  versa, 

i  lb.  of  preserved  potatoes  .        .    for  1  lb.  of  potatoes. 

10  OZ.  of  currants         .        .        .    for  8  oz.  of  raisins. 

3i  OZ.  of  cocoa  or  of  coffee,  roasted  \  /.  «         r  ♦ 

and  ground      .        .        .        .J*^''  ^  o^- ^t  tea. 

I  lb.  of  treacle     .  .        .    for    |  lb.  of  sugar. 

1  gill  of  mixed  pickles        .        .    for    1  gill  of  vinegar. 
Provided,  that  the  substituted  articles  be  set  forth  in  l£e  contract  tickets  penalty  on  non- 
of  the  passengers.    In  case  of  noncompliance  with  any  of  the  requirements  compliance, 
of  this  section,  the  master  of  the  ship  shall  be  liable  for  each  oSence  to  a 
penalty  not  exceeding  fifty  pounds  sterling. 

86.  The  messes  into  which  the  passengers  in  any  passenger  ship  may  be  Sise  of  messes, 
divided  shall  not  consist  of  more  Uian  ten  statute  adults  in  each  mess,  and 
members  of  the  same  family,  whereof  one  at  least  is  a  male  adult,  shall  be 
allowed  to  form  a  separate  mess.    The  provisions  according  to  the  above  Provisions  to  be 
scale  shall  be  issued,  such  of  them  as  require  to  be  cooked,  in  a  properly  JjJd  axti"es' 
cooked  state,  daily  before  two  o^clock  in  the  afternoon,  to  the  head  person  which  lequira 
for  the  time  being  of  each  mess  on  behalf  and  for  the  use  of  the  members  cooking  to  be 
thereof.    The  first  of  such  issues  shall  be  made  before  two  o'clock  in  the  °^^^* 
afternoon  of  the  day  of  embarkation  to  or  for  such  passengers  as  shall  be 
then  on  board.    In  case  of  noncompliance  with  any  of  the  requirements  of 
this  section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to  a 
penalty  not  exceeding  fiilty  pounds. 

37.  The  said  emigration  commissioners  for  the  time  being,  acting  under  Power  to  emigra- 
the  authority  of  one  of  her  Majesty's  principal  secretaries  of  state,  may  iioSentoautho- 
firom  time  to  time,  by  any  notice  for  that  purpose,  issued  under  the  hands  of  rise  an  aitema- 
any  two  of  such  commissioners,  and  published  in  the  London  Gazette,  autho-  **▼•  dietary  scale, 
rize  the  issue  of  provisions  in  any  "  passenger  ship  "  according  to  such  other 
dietary  scale  (besides  that  hereinbefore  prescribed)  as  shall  in  their  opinion 
contam  in  the  whole  an  equivalent  amount  of  wholesome  nutriment ;  and 
after  the  publication  of  such  notice  it  shall  be  lawfiil  for  the  master  of  any 
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Power  to  com- 
BitsiotMnto 
alter  dteurj 


At  to  pMMiiffan' 
■towarat. 


Penalty  on  ncn- 
eompUaiieo. 


AitopaMonger 
cooki  aod  cook- 
iog  apparatus. 


Penalty  on  noA- 
compliaoee. 


In  whateaiet 
Interpreters  to  be 
carried. 


Penalty. 


In  what  cases  a 
medical  man 
must  be  carried. 


Penalty. 


Qualification  of 
medical  man. 


"passenger  ship"  to  issue  provisions  to  his  passengers  either  according  to 
the  scale  by  this  act  prescribed,  or  according  to  the  scale  authorized  by  the 
said  commissioners,  whichever  may  have  been  set  forth  in  the  contrset 
tickets  of  the  passengers :  Provided  always,  that  the  said  commissioners 
acting  under  such  authority  and  by  such  notice  as  aforesaid  may  revoke  or 
alter  any  such  dietary  scale  authorized  by  them,  as  occasion  may  require. 

38.  Kvcry  "passenger  ship"  carrying  as  many  as  one  himdred  passen- 
gers shall  have  on  board  a  seafaring  person,  who  shall  be  rated  in  the  ship's 
articles  as  passengers*  steward,  and  who  shall  be  approved  by  the  emigra- 
tion officer  at  the  port  of  clearance,  and  who  shall  be  employed  in  messing 
and  serving  out  the  pro^nsions  to  the  passengers,  and  in  assisting  to  main- 
tain cleanliness,  order  and  ^ood  discipline  among  the  passengers,  and  who 
shall  not  assist  in  any  way  in  navigating  or  working  the  ship.  In  case  of 
noncompliance  with  any  of  the  requirements  of  this  section,  the  master  of 
the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  ^ve  pounds  sterling. 

39.  Every  "  passenger  ship  **  carrying  as  many  as  one  hundred  passen- 
gers shall  also  have  on  board  a  seafaring  man,  or  if  carrying  more  than 
Uiree  hundred  "  statute  adults,"  two  seafaring  men,  to  be  rated  and  ap- 
proved as  in  the  case  of  passengers'  stewards,  who  shall  be  employed  in 
cooking  the  food  of  tlie  passengers  :  a  convenient  place  for  cooking  shall 
also  be  set  apart  on  deck ;  and  a  sufficient  cooking  apparatus,  properly 
covered  in  and  arranged,  shall  be  provided,  to  the  satisfaction  of  the  said 
emigration  officer,  together  with  a  proper  supply  of  fuel  adequate,  in  his 
opinion,  for  the  intended  voyage.  In  case  of  noncompliance  with  any  of 
the  requirements  of  this  section,  the  master  of  the  ship  shall  for  each  of- 
fence be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  ^ve 
pounds  sterling. 

40.  In  every  foreign  "  passenger  ship  "  in  which  as  many  as  one-half  of 
the  passengers  shall  be  British  subjects,  unless  the  masters  and  ofiScers  or 
not  less  than  three  of  them  shall  understand  and  speak  intelligibly  the 
English  language,  there  shall  be  carried,  where  the  number  of  passengers 
does  not  exceed  two  hundred  and  fifty,  one  person,  and  where  it  exceeds 
two  hundred  and  fifty,  two  persons,  who  understand  and  speak  intelligibly 
the  language  spoken  by  the  master  and  crew  and  also  the  English  language, 
and  such  persons  shall  act  as  interpreters,  and  be  employed  exclusively  in 
attendance  on  the  passengers,  and  not  in  the  working  of  the  ship  ;  and  no 
such  ship  shall  clear  out  or  proceed  to  sea  without  having  such  interpreter 
or  interpreters  on  board  ;  and  the  master  of  any  such  foreign  ship  clearing 
out  or  proceeding  to  sea  without  having  such  interpreter  or  interpreters  on 
board  as  aforesaid  shall  for  each  offence  be  liable  to  a  penally  not  exceeding 
fifty  pounds  nor  less  than  five  pounds  sterling. 

41.  Every  "  passenger  ship"  shall  in  the  following  cases  carry  a  duly 
qualified  medical  practitioner,  who  shall  be  rated  on  tiie  ship's  articles  : 

First,  when  the  duration  of  the  intended  voyage,  as  hereinbefore  com- 
puted, exceeds  eighty  days  in  the  case  of  ships  propelled  by  sails,  and 
forty-five  days  in  the  case  of  ships  propelled  by  steam,  and  the  number 
of  passengers  on  board  exceeds  fifty  : 
Second,  whenever  the  number  of  persons  on  board  (including  cabin  pas- 
sengers, officers  and  crew)  exceeds  three  hundred : 
In  case  of  noncompliance  with  any  of  the  requirements  of  this  section,  the 
master  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  one  hun- 
dred pounds  nor  less  than  twenty  pounds  sterling. 

42.  No  medical  practitioner  shall  be  considered  to  be  duly  qualified  for 
the  purposes  of  this  act  unless  authorized  by  law  to  practise  in  some  part 
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of  her  Majesty's  dominions,  or  in  the  case  of  a  foreign  ship,  in  the  country 
to  which  such  ship  may  belong,  as  a  physician,  surgeon  or  apothecary,  nor 
unless  his  name  shall  have  been  notified  to  the  emigration  officer  at  the 
port  of  clearance,  and  shall  not  be  objected  to  by  him,  nor  unless  he  shall 
be  provided  with  proper  surgical  instruments  to  the  satisfaction  of  such 
officer :  Provided  nevertheless,  that  where  the  majority  of  the  passengers 
in  any  "  passenger  ship,"  or  as  many  as  three  hundred,  are  foreigners,  any 
medical  practitioner  who  may  be  approved  by  such  emigration  officer  may 
be  carried  therein.  In  case  any  person  shall  proceed  or  attempt  to  proceed  Penalty, 
as  medical  practitioner  in  any  "  passenger  ship "  without  being  duly  quali- 
fied as  aforesaid,  or  contrary  to  any  of  the  requirements  of  .this  section, 
such  person  and  all  persons  aiding  or  abetting  therein  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  than  ten 
pounds  sterling. 

43.  The  owner  or  charterer  of  eveiy  ^^  passenger  ship"  shall  provide  for  MedicloMand 
the  use  of  the  passengers  a  supply  of  medicines,  medical  comforts,  instru-  >n«**ca^  comforti. 
ments  and  other  things  proper  and  necessary  for  diseases  and  accidents 

incident  to  sea  voyages,  and  for  the  medical  treatment  of  the  passengers 
during  the  voyage,  including  an  adequate  supply  of  disinfecting  fluid  or 
agent,  together  with  printed  or  written  directions  for  the  use  of  the  same 
respectively  ;  and  such  medicines,  medical  comforts,  instruments  and  other 
things  shall,  in  the  judgment  of  the  emigration  officer  at  the  port  of  clear- 
ance, be  good  in  quality,  and  sufficient  in  quantity,  for  the  probable  exi- 
gencies of  the  intended  voyage,  and  shall  be  properlv  packed  and  placed 
under  the  charge  of  the  medical  practitioner,  when  there  is  one  on  Doard, 
to  be  used  at  his  discretion.  In  case  of  noncompliance  with  any  of  the  Penaltr. 
requirements  of  this  section,  the  master  of  the  ship  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

44.  No  "  passenger  ship,"  except  as  hereinafter  provided,  shall  clear  out  Medical  inspec- 
or  proceed  to  sea  until  some  medical  practitioner,  to  be  appointed  by  the  and  mcSiclnetl*'' 
emigration  officer  at  the  port  of  clearance,  shall  have  inspected  such  medi-  ftc. 

cines,  medical  comforts  and  other  articles  as  are  required  to  be  supplied  by 
the  last  preceding  section,  and  also  all  the  passengers  and  crew  about  to 
proceed  m  the  ship,  and  shall  have  certified  to  the  said  emigration  officer 
that  the  said  ship  contains  a  sufficient  supply  of  medicines,  medical  com- 
forts, disinfecting  fluid  or  agent,  instruments  and  other  things  requisite  for 
the  medical  treatment  of  the  passengers  during  the  intended  voyage,  nor 
until  such  medical  practitioner  shall  have  certified,  and  the  said  emigration 
officer  shall  be  satisfied,  that  none  of  the  passengers  or  crew  appear,  by 
reason  of  any  bodily  or  mental  disease,  unfit  to  proceed,  or  likely  to  en- 
danger the  health  or  safety  of  the  other  persons  about  to  proceed  in  such 
vessel.  Such  medical  inspection  of  the  passengers  shall  take  place  either 
on  board  the  vessel,  or,  at  the  discretion  of  the  said  emigration  officer,  at 
such  convenient  place  on  shore  before  embarkation  as  he  may  appoint ;  and 
the  master,  owner  or  charterer  of  the  ship  shall  pay  to  such  emigration 
officer  a  sum  at  the  rate  of  twenty  shillings  for  every  hundred  persons  so 
examined :  Provided  also,  that  in  case  the  emigration  officer  on  any  par- 
ticular occasion  shall  be  unable  to  obtain  the  attendance  of  a  medical  prac- 
titioner, it  shall  be  lawful  for  the  master  of  any  such  ship  to  dear  out  and 
proceed  to  sea,  on  receiving  from  the  said  emigration  officer  written  per- 
mission for  the  purpose.  In  ca^e  any  ^* passenger  ship"  shall  clear  out  or  Peiuuty. 
proceed  to  sea  without  having  complied  with  all  the  requirements  of  this 
section,  the  master  of  such  ship  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  one  hundred  pounds  nor  less  than  five  pounds  sterling. 

46.  If  the  emigration  officer  at  any  port  shall  be  satisfied  that  any  person  Relandlngof  pai- 
on  board  or  about  to  proceed  in  any  "  passenger  ship"  is  by  reason  of  sick-  nSSTofilcknes* 
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n688  unfit  to  proceed,  or  is  for  that  or  for  any  other  reason  likely  to  endanger 
tlie  health  or  safety  of  the  other  persons  on  board,  the  said  emigradon 
officer  shall  prohibit  the  embarkation  of  such  person,  or  if  embarked  shall 
require  htm  to  be  relanded  ;  and  if  such  emigration  officer  shall  be  satisfied 
that  it  is  necessary,  for  the  purification  of  the  ship  or  otherwise,  that  all  or 
any  of  the  passengers  or  persons  on  board  should  be  relanded,  the  said 
emigration  officer  may  require  the  master  of  the  ship  to  reland  all  Bach 
passengers  or  persons,  and  the  master  shall  thereupon  reland  such  pass^i- 
gers  or  persons,  with  so  much  of  their  effects  and  with  such  members  of 
their  families  as  cannot  in  the  judgment  of  such  emisration  ofiScer  be  pro- 
perly separated  from  them  ;  and  in  case  of  noncomphance  with  any  of  the 
requirements  of  this  section,  the  master,  owner  or  charterer  of  Uie  ship 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  two  hundFed 
pounds  nor  less  than  ten  pounds  ;  and  any  passenger  or  person  embarking 
after  such  prohibition,  or  refusing  or  neglecting  to  leaye  the  ship  when  so 
directed  to  be  relanded,  shall  be  liable  to  be  summarily  removed,  and  to  a 
penalty  not  exceeding  forty  shillings  for  each  day  which  he  shall  remain  on 
board  after  the  giving  of  such  proMbition  or  direction. 

46.  Any  passenger  so  relanded  on  account  of  the  sickness  of  himself  or 
of  any  member  of  hif  family  who  may  not  be  re-embarked  and  finally  sail  in 
such  ship,  or  any  emigration  officer  on  his  behalf,  shall  be  entitled  to  re- 
cover, by  summary  process,  the  whole  of  the  monies  which  may  have  been 
paid  by  or  on  account  of  such  passenger  for  his  passage  and  that  of  the 
members  of  his  family  so  relanded,  from  the  party  to  whom  the  same  may 
have  been  paid,  or  from  the  owner,  charterer  or  master  of  such  ship,  or 
any  of  them,  at  the  option  of  such  passenger  or  emigration  officer. 

47.  The  master  of  any  "  passenger  ship,"  from  which  the  whole  or  any 
part  of  the  passengers  shall  be  relanded  on  account  of  any  of  the  reasons 
mentioned  in  section  45,  shall  pay  to  each  passenger  so  relanded  (or  if  he 
shall  be  lodged  and  maintained  in  any  hulk  or  establishment  under  the 
superintendence  of  the  said  emigration  commissioners,  then  to  the  emi- 
gration officer  at  the  port,)  subsistence  money  at  the  rate  of  one  shilling  and 
sixpence  a  day  for  each  statute  adult  until  he  shall  be  re-embaiked  or 
decline  or  neglect  to  proceed,  or  until  his  passage  money,  if  recoverabk 
under  the  forty-sixth  section  of  this  act,  be  returned  to  him. 

48.  If  any  person  by  whom  or  on  whose  behalf  any  contract  ahaU  have 
been  made  for  a  passage  in  any  ship  proceeding  on  any  voyage  to  which 
this  act  extends,  shall  be  at  the  place  of  embarkation  before  six  o'clock  in 
the  afternoon  of  the  day  of  embarkation  appointed  in  such  contract,  and 
shall,  if  required,  pay  the  stipulated  passa^  money,  or  the  unpaid  balance 
thereof,  and  if  from  an^  cause  whatever,  other  than  his  own  refiisal,  neglect 
or  default,  or  the  prohibition  of  an  emigration  officer,  as  hereinbefore  men- 
tioned, or  the  requirements  of  any  order  in  council,  such  passenger  shall 
not  be  received  on  board  before  that  hour,  or  if  from  any  such  cause  as 
aforesaid  any  passenger  who  shall  have  been  received  on  board  shall  not 
either  obtain  a  passage  in  such  ship  to  the  port  at  which  he  may  have  con- 
tracted to  land,  or,  together  with  all  the  immediate  members  of  his  funily 
who  may  be  included  in  such  contract,  obtain  a  passage  to  the  same  port 
in  some  other  equally  eligible  ship,  to  sail  within  ten  days  finom  the  expira- 
tion of  the  said  day  of  embarkation,  and  in  the  meantime  be  paid  subsistence 
money  from  the  time  and  at  the  rate  hereinafter  mentioned,  such  passenger, 
or  any  emigration  officer  on  his  behalf,  shidl  be  entitled  to  recover  ei&er 
from  the  party  to  whom  or  on  whose  account  the  same  may  have  been  paid, 
or  (in  case  such  contract  shall  have  been  made  with  the  owner,  charterer 
or  master  of  such  ship,  or  with  any  person  acting  on  behalf  or  by  the 
authority  of  any  of  them  respectively,)  from  such  owner,  charterer  or  master 
of  such  ship,  or  any  of  them,  at  the  option  of  such  passenger  or  emigration 
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officer,  all  monies  which  shall  have  been  paid  by  or  on  account  of  such 
passengers  for  such  passage,  and  also  such  further  sum,  not  exceeding  ten 
pounds  in  respect  of  each  such  passage,  as  shall,  in  the  opinion  of  the 
justices  of  the  peace  who  shall  adjudicate  on  the  complaint,  be  a  reasonable 
compensation  for  the  loss  or  inconvenience  occasioned  to  such  passenger 
by  tne  loss  of  such  passage. 

49.  If  any  ship,  whether  a  "passenger  ship"  or  otherwise,  shall  not  Subti«tence in 
actually  put  to  sea,  and  proceed  on  her  intended  voyage  before  three  o'clock  **•*  **^  detention, 
in  the  afternoon  of  the  day  next  after  the  said  day  of  embarkation,  the 

owner,  charterer  or  master  of  such  ship,  or  his  or  their  agent,  or  any  of 
them,  at  the  option  of  such  passenger  or  emigration  officer,  shall  pay  to 
every  passenger  entitled  to  a  passage  (or  if  such  passenger  shall  be  lodged 
and  maintained  in  any  establishment  under  the  superintendence  of  the  said 
emigration  commissioners,  then  to  the  emigration  officer  at  the  port  of  em- 
barkation,) subsistence  money  after  the  rate  of  one  shilling  and  sixpence 
for  each  statute  adult  in  respect  of  each  day  of  delay  for  the  first  ten  days, 
and  afterwards  three  shillings  a  day  for  each  statute  adult,  until  the  final 
departure  of  such  ship  on  such  voyage,  and  the  same  may  be  recovered  in 
manner  hereinafter  mentioned  ;  provided  that  if  the  passengers  be  main- 
tained on  board  in  the  same  manner  as  if  the  voyage  had  commenced,  no 
such  subsistence  money  shall  be  payable  for  the  first  two  days  next  after 
the  said  day  of  embarkation,  nor  if  they  shall  be  maintained  shall  such 
subsistence  money  be  payable  if  the  ship  be  unavoidably  detained  by  wind 
or  weather,  or  by  any  cause  not  attributable  in  the  opinion  of  the  emigration 
officer  to  the  act  or  de&ult  of  the  owner,  charterer  or  master. 

50.  If  any  "  passenger  ship "  shall,  after  clearance,  be  detained  in  port  ships  putting 
for  more  than  seven  days,  or  shall  put  into  or  touch  at  any  port  or  place  in  Jjjliiion?  &c!*^ 
the  United  Kingdom,  sne  shall  not  put  to  sea  again  until  tnere  shall  have 

been  laden  on  board,  at  the  expense  of  the  owner,  charterer  or  master  of 
such  ship,  such  ftirther  supply  of  pure  water,  wholesome  provisions  of  the 
requisite  kinds  and  qualities,  and  medical  comforts  and  stores,  as  may  be 
necessary  to  make  up  the  full  quantities  of  those  articles  hereinbefore  re- 
quired to  be  laden  on  board  for  the  intended  voyage,  nor  until  any  damage 
sne  may  have  sustained  shall  have  been  effectually  repaired,  nor  until  the 
master  of  the  said  ship  shall  have  obtained  fi*om  the  emigration  officer  or 
his  assistant,  or,  where  there  is  no  such  officer,  or  in  his  absence,  from  the 
officer  of  customs  at  such  port  or  place,  a  certificate  to  the  same  effect  as 
the  certificate  hereinbefore  required  to  enable  the  ship  to  be  cleared  oat ; 
and  in  case  of  any  default  herem  the  said  master  shall  be  liable,  on  convic-  Penalty  on  maa- 
tion,  as  hereinafter  mentioned,  to  a  penalty  not  exceeding  one  hundred  ^'  ^^^  deAuit. 
pounds  nor  less  than  fifty  pounds  sterling  :  and  if  the  master  of  any  ^  pas-  Ships  putting 
sender  ship  "  so  putting  into  or  touching  at  any  port  or  place  as  aforesaid  J^rtedTto^eSiRr*. 
shau  not  within  twelve  hours  thereafter  report,  in  writing,  his  arrival,  and  tion  oiBcer. 
the  cause  of  his  putting  back,  and  the  condition  of  his  ship,  and  of  her 
stores  and  provisions,  to  the  emigration  officer,  or,  as  the  case  mr7  be,  to 
the  officer  of  customs  at  the  port,  and  shall  not  produce  to  such  officer  the 
official  or  "  master's  list"  of  passengers,  such  master  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than  two  pounds  Penalty  on  mas- 
sterling,  ter  for  neglect. 

51.  If  any  "  passenger  ship  "  shall  put  into  any  port  or  place  in  the  United  in  ease  of  wreck 
Kingdom  in  a  damaged  state,  and  the  master,  cnarterer  or  owner  shaU  not  ^^  damage  pas- 
give  a  written  undertaking  that  the  said  ship  shall  be  made  sound  and  "SS'Jrtth  a  p'lS^ 
seaworthy,  and  shall  within  six  weeks  fi^m  the  day  of  her  so  putting  into  sage  by  some 
such  port  or  place  again  proceed  with  her  passengers  on  her  intended  m^^tsSned  to*"he 
voyage,  and  if  the  said  ship  shall  not  accordingly  be  made  seaworthy  and  meantime, 
proceed  on  her  intended  voyage  within  that  period,  or  if  any  such  ship  shall 

after  the  commencement  of  her  voyage  be  wrecked,  sunk  or  otherwise 
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pusengen  allowed  to  be  carried  in  **  passeDger  ships  "  general Ij.  or 

from  any  particular  ports,  nnder  the  proyisions  of  this  act 

(4.)  For  requuine  duly  qualified  medical  practitioners  to  be  carried  in 

"  passenger  ships,   in  cases  where  they  would  not  be  required  to  be 

carried  nnder  tne  proyisions  of  this  act. 

GAMtte  and  Any  such  order  in  council  may  from  time  to  time  in  like  manner  be  altered, 

Qaem'?orinter  ^    amended  and  reyoked,  as  occasion  may  require.    Any  copy  of  such  order 

to*be  eridenee       in  council  contained  in  the  London  GaaetUy  or  purporting  to  be  printed  by 

of  onkn,  ftc.        the  Queen^s  printer,  shall  throughout  her  Majesty's  dominions  be  receiyed 

in  all  legal  proceedings  as  good  and  suificient  eyidence  of  the  making  and 
contents  of  any  such  order  in  counciL 

Surgeon  or  dim.  gQ.  Id  e¥ery  such  "  passenger  ship  "  the  medical  practitioner  on  board, 
dienee'toruiM*'  "^^^^  ^7  ^^^  master  thereof,  or,  in  the  absence  of  such  medical  practitioner, 
and  regttiationt.  the  master  of  such  ship,  is  hereby  empowered  to  exact  obeoience  to  all 
Penalty  on  re-  rules  and  regulations  which  may  be  prescribed  by  any  such  order  in  council 
''^^*  to  be  observed  on  board  passenger  ships  as  aforesaid ;  and  any  person  on 

board  who  shall  neglect  or  refuse  to  ooey  any  such  rule  or  regulation,  or 
who  shall  obstruct  the  medical  practitioner  or  master  of  such  ship  in  the 
execution  of  any  duty  imposed  upon  him  by  any  such  rule  or  regulatioii,  or 
who  shall  offend  agamst  any  of  the  provisions  of  this  act,  or  wno  shall  be 
guilty  of  riotous  or  insubordinate  conduct,  shall  be  liable  for  each  ofience 
to  a  penalty  not  exceeding  two  pounds  sterling,  and,  in  addition  thereto, 
to  be  confined  in  the  common  gaol  for  any  period  not  exceeding  one  month, 
at  the  discretion  of  the  justices  who  shall  adjudicate  on  the  complaint. 

Emigration  eom>  gl.  The  said  emigration  commissioners  shall  from  time  to  time  prepare 
iwra  M  atetract^  such  abstracts  as  they  may  think  proper  of  the  whole  or  any  part  of  this 
of  act  and  orders  act,  and  of  any  such  order  in  council  as  aforesaid  ;  and  four  copies  of  such 
in  council.  abstracts,  together  with  a  copy  of  this  act,  shall,  on  demand,  be  supplied 

by  the  principal  officer  of  customs  at  the  port  of  clearance  to  the  master  of 

every  "  passenger  ship  "  proceeding  firom  the  United  Kingdom  to  any  port 

Such  abstract  to     or  place  in  her  Majesty's  possessions  abroad  ;  and  such  master  shall,  on 

eacEMBhiD  ^^  *"      request  made  to  him,  produce  a  copy  of  this  act  to  any  passenger  on  board, 

-  for  his  perusal,  and,  further,  shall  post,  previous  to  the  embarkation  of  the 

passengers,  and  shall  keep  posted  so  long  as  any  passenger  shall  be  entitled 

to  remain  in  the  ship,  in  at  least  two  conspicuous  places  between  the  decks 

Penalty  on  mas-     on  which  passengers  may  be  carried,  copies  of  such  abstracts  ;  and  such 

tor  for  neglect;      master  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings  sterling  for 

every  day  during  any  part  of  which  by  his  act  or  default  such  abstracts 
and  on  person  shall  fail  to  be  BO  posted ;  and  any  person  displacing  or  defacing  such 
defacing  abstract,  abstracts  SO  posted  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings 

sterling. 

Sale  or  spirita  62.  If  in  any  "passenger  ship"  any  person  shall  during  the  voyage, 

Soard****^  ^  directly  or  indirectly,  sell  or  cause  to  be  sold  any  spirits  or  strong  waters 

shlpi.'^**"**'  to  any  passenger,  he  shall  be  liable  for  every  such  offence  to  a  penalty  not 

Penalty.  exceeding  twenty  pounds  nor  less  than  five  pounds  sterling. 

Bond  to  be  giTon  68.  Before  any  "  passenger  ship ''  shall  clear  out  or  proceed  to  sea,  the 
Brit?^^*^^^  master,  together  with  the  owner  or  charterer  of  the  ship,  or,  in  the  event  of 
reign  passenger  ^^^^  absence  of  such  owner  or  charterer,  or  if  the  master  be  the  owner  or 
ships.  charterer,  one  other  good  and  sufficient  person,  to  be  approved  by  the  chief 

officer  of  customs  at  the  port  of  clearance,  shall  enter  into  a  joint  and 
several  bond,  in  the  sum  of  two  thousand  pounds,  to  her  Majesty,  her  heirs 
and  successors,  according  to  the  form  contained  in  schedule  (C.)  hereto 
annexed.  Such  bond  shall  not  be  liable  to  stamp  duty,  and  shall  be  exe- 
cuted in  duplicate. 

Counterpart  of  64.  It  shall  be  the  duty  of  the  chief  officer  of  customs  at  the  port  of 

bond  to  be  eerti> 
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clearance  of  any  "  passenger  ship  "  bound  to  any  of  her  Majesty^s  posses-  fled,  and  sent  to 
sions  abroad,  to  certify  on  one  part  of  such  bond  that  it  nas  been  duly  ^hich^JJfp'** 
executed  by  the  said  master  of  such  ship  and  the  other  obligor,  and  to  bound,  and  to 
forward  the  same  by  post  to  the  colonial  secretary  of  the  colony  to  which  **|^**^***/J 
such  **  passenger  ship  *'  may  be  bound  ;  and  such  certificate  shall,  in  any  fjrther^roofo" 
Colonial  Court  of  Judicature  in  which  the  bond  may  be  put  in  suit,  bie  execution, 
deemed  conclusive  evidence  of  the  due  execution  of  the  bond  by  the  said 
master  and  the  other  obligor,  and  it  shall  not  be  necessary  to  prove  the 
handwriting  of  the  officer  of  customs  who  may  have  signed  such  certificate, 
nor  that  he  was  at  the  time  of  signing  it  chief  officer  of  customs  at  the 
port  of  clearance  ;  provided  that  no  such  bond  shall  be  put  in  suit  in  any  of 
ner  Majesty^s  possessions  abroad  after  the  expiration  of  three  calendar 
months  next  after  the  arrival  therein  of  the  said  ship,  nor  in  the  United 
Kingdom  aft^r  the  expiration  of  twelve  calendar  months  next  after  the  re- 
turn of  the  said  ship  and  of  the  said  master  to  the  United  Kingdom. 

66.  In  the  absence  of  any  agreement  to  the  contrary,  the  owner  shall  in  the  aiMenee  of 
be  the  party  ultimately  responsible,  as  between  himself  and  the  other  per-  JStoffTthe*  '*** 
sons  hereby  made  liable  in  respect  of  any  default  in  complying  with  the  owner  to  be  re- 
requirements  of  this  act ;  and  tnat  if  any  such  last-mentioned  person  shall  '^°*^^i^^fj^~ 
pay  any  monies  hereby  made  payable  to  or  on  behalf  of  any  such  passen-  *^*^'  °    * 
gers  as  aforesaid,  the  person  so  paying  the  same  shall  be  entitled,  in  the 
absence  of  any  such  agreement  as  aforesaid,  to  sue  for  and  recover  fi*om 
the  owner  the  amount  so  paid,  together  with  costs  of  suit.  PasMoo  B  ok«r 

66.  No  person  whatever  shall  directly  or  indirectly  act  as  a  passage  No  penoo  to  act 
broker  in  respect  of  passages  fi*om  the  United  Kingdom  to  any  place  out  of  brAerwiiSout  a 
Europe,  and  not  being  within  the  Mediterranean  Sea,  or  shall  sell  or  let,  or  licence, 
agree  to  sell  or  let,  or  be  in  anywise  concerned  in  the  sale  or  letting  of 
passages  in  any  ship,  whether  a  ^^  passenger  ship  "  or  otherwise,  proceeding 
ttom  the  United  Kingdom  to  any  such  place  as  aforesaid,  unless  such  per- 
son, with  two  good  and  sufficient  sureties  to  be  approved  by  the  emigration 
officer  at  the  port  nearest  to  the  place  of  business  of  such  person,  shall 
have  previously  entered  into  a  joint  and  several  bond,  in  the  sum  of  one 
thousand  pounds  to  her  Majesty,  her  heirs  and  successors,  according  to  the 
form  contained  in  schedule  Cp,^  hereto  annexed,  which  bond  shall  be  re- 
newed on  each  occasion  of  ootaining  such  licence  as  hereinafter  men- 
tioned, and  shall  be  in  duplicate,  without  stamps,  and  one  part  thereof 
shall  be  deposited  at  the  office  in  London  of  the  said  emigration  commis- 
sioners, and  the  other  part  thereof  with  the  emigration  officer  at  the  port 
nearest  to  the  place  of  business  of  such  person  ;  nor  unless  such  person 
shall  have  obtained  a  licence,  as  hereinafter  mentioned,  to  let  or  sell 
passages,  nor  unless  such  licence  shall  then  be  in  force  ;  and  if  any  person 
shall  offend  in  any  particular  against  this  enactment,  every  person  so 
offending  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 

Eounds  nor  less  than  twentj  pounds,  to  be  sued  iot  and  recovered  as 
ereinafter  mentioned :  provided,  that  such  bond  shidl  not  be  required  of 
any  person  who  shall  be  one  of  the  sworn  brokers  of  the  city  of  London  : 
provided  also,  that  there  shall  be  excepted  from   the  operation  of  this  EmigistioD  eom- 
section  the  said  emigration  commissioners,  and  any  persons  contracting  D»*»»ton«»  "d 
with  them,  or  acting  under  their  authority,  and  also  any  person  acting  as  troken^umptKi 
the  agent  of  any  passage  broker  in  pursuance  of  an  appointment  made  in  from  thia  lection. 
the  form  prescribed  by  schedule  (I.)  hereto  annexed,  signed  by  such 
passage  broker,  and  countersigned  by  such  emigration  officer  as  aforesaid : 
provided  further,  that  the  acts  and  defaults  of  any  person  acting  under  the  Paaaage  broken 
authority  or  as  agent  of  any  passage  broker  shall,  for  the  purposes  of  this  {Jj^^ieir  aienu.* 
act,  be  deemed  to  be  also  the  acts  and  defaults  of  such  passage  broker : 
provided  also,  that  nothing  hereinbefore  contained  shall  be  held  or  con- 
strued to  prevent  the  said  emigration  officer  from  accepting  the  bond  of  a 
guarantee  society,  such  bond  and  such  guarantee  society  as  shall  have  been 
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«)proved  by  tbe  Lords  Commissioners  of  her  Majesty^s  Tre&sary,  in  lien  cf 
the  bond  of  two  good  and  sufficient  securities  as  aforesaid. 

67.  Any  person  wishing  to  obtam  a  licence  to  act  as  a  passage  broker 
in  respect  of  passages  from  the  United  Kingdom  to  any  place  oat  of  Europe, 
and  not  being  in  the  Mediterranean  Sea,  shall  make  application  for  the 
same  to  the  justices  at  the  petty  sessions  held  for  the  district  or  place  in 
which  such  person  shall  have  his  place  of  business ;  and  such  justices  are 
hereby  authorized  (if  they  shall  think  fit)  to  grant  a  licence  for  that  par- 
pose,  according  to  the  form  in  the  schedule  (E.)  hereunto  annexed,  which 
licence  shall  continue  in  force  until  the  thirty -first  day  of  December,  in  the 
year  in  which  such  licence  shall  be  granted,  and  for  thirty-one  days  after- 
wards, unless  sooner  forfeited,  as  herein  mentioned ;  and  upon  granting 
such  licence  the  iustices  shall  cause  a  notice  thereof  according  to  the  form 
in  schedule  (¥,)  hereto  annexed  to  be  transmitted  forthwith  by  the  post  to 
the  said  emigration  commissioners  at  their  office  in  London  :  provided 
always,  that  no  such  licence  shall  be  granted  unless  the  party  applying  for 
the  same  shall  show  to  the  satisfaction  of  the  justices  that  he  has  given 
such  bond  to  her  Majesty,  her  heirs  and  successors,  as  hereinbefore  re- 
quired, and  has  deposited  one  part  thereof  at  the  office  in  London  of  the 
said  commissioners,  or  is  a  sworn  broker  of  the  city  of  London,  and  has  in 
either  case  given  notice  to  the  said  commissioners  fourteen  clear  days  at 
least  before  such  application  of  his  intention  to  spply  for  the  same,  which 
notice  shall  be  transmitted  by  the  post  to  the  office  in  London  of  the  said 
commissioners,  and  shall  be  according  to  the  form  contained  in  the 
schedule  (G.)  hereto  annexed  :  provided  also,  that  any  justices  of  the  peace 
who  shall  adjudicate  on  any  offence  against  this  act,  or  on  any  breach  or 
nonperformance  of  any  of  tne  requirements  thereof^  are  hereby  authorized, 
if  they  shall  think  fit,  and  the  offender  is  a  passage  broker,  to  order  his 
licence  to  be  forfeited,  and  the  same  shall  thereupon  be  forfeited  accord- 
ingly ;  and  the  said  iustices  making  such  order  shall  forthwith  cause  notice 
of  such  forfeiture,  m  the  form  contained  in  the  schedule  (H.)  hereont^ 
annexed,  to  be  transmitted  by  the  post  to  the  said  commissioners  at  their 
office  in  London :  in  Scotland,  where  any  person  wishing  to  obtain  sueJi 
licence  shall  make  application  for  the  same  to  the  sheriff  or  steward  or 
sheriff  substitute  or  steward  substitute,  in  place  of  to  such  justices  of  the 
peace  as  aforesaid,  the  forms  given  in  the  said  schedules  (D.),  f  E.),  (F.). 
(Gr.)  and  (H.)  respectively  shidl  still  be  adhered  to,  with  such  alterations 
as  may  be  necessary. 

68.  Every  passenger  broker^s  licence  in  force  at  the  commencement  of 
this  act  shall,  unless  adjudged  to  be  forfeited,  continue  in  force  until  the 
first  day  of  February,  one  thousand  eight  hundred  and  fiily-six,  but  no 
longer ;  and  all  acts  done  under  such  licence  while  in  force  shall  be  as  valid 
as  if  done  under  any  licence  granted  under  this  act. 

69.  No  passage  broker  shall  employ  as  an  agent  in  his  business  of  pas- 
sage broker  any  person  not  holding  from  him  Uie  appointment  of  agent  as 
hereinbefore  mentioned  ;  and  every  person  holding  such  appointment  shall 
produce  the  same,  on  the  demand  of  any  emigration  officer,  or  of  any  person 
treating  for  a  passage  under  this  act :  for  any  breach  or  violation  of  this 
enactment  in  any  particular,  the  offender  shall  be  liable  for  each  ofience  to 
a  penalty  not  exceeding  fifty  pounds  nor  less  than  twenty  pounds. 

70.  If  any  person  shall  by  false  representation  as  to  the  size  of  a  ship,  or 
otherwise,  or  by  any  false  pretence  or  fraud  whatsoever,  induce  any  person 
to  engage  a  passage  in  any  ship,  the  person  so  offending  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than 
five  pounds  sterling. 
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71.  Every  person  whatever,  except  the  said  emigration  commissioners  Contract  tickets 
and  persons  acting  for  them  and  under  their  direct  authority,  who  shall  other  palleiiera. 
receive  money  from  any  person  for  or  in  respect  of  a  passage  in  any  ship, 

or  of  a  cabin  passage  in  any  ^*  passenger  ship"  proceeding  from  the  United 
Kingdom  to  any  place  out  of  Europe,  and  not  being  witlun  the  Mediterra- 
nean Sea,  shall  give  to  the  person  paying  such  money  a  contract  ticket, 
signed  by  the  owner,  charterer  or  master  of  the  ship  or  ^^  passenger  ship " 
(as  the  case  may  be)  in  which  the  passage  is  to  be  provided,  or  by  some 
person  in  their  or  his  name,  and  on  their  or  his  behalf:  such  contract  ticket 
shall  be  made  out  in  plain  and  legible  characters  on  a  printed  form,  which 
in  the  case  of  cabin  passengers  shall  be  according  to  the  form  contained  in 
schedule  (K.)  hereto  annexed,  and  in  the  case  of  all  other  passengers  in 
the  form  contained  in  schedule  (L.)  hereto  annexed,  or  according  to  such 
other  form  as  in  either  case  may  from  time  to  time  be  prescribed  by  the 
said  emigration  commissioners  in  any  notice  issued  under  their  hands,  or 
the  hands  of  any  two  of  them,  and  published  in  the  London  Gazette :  and 
any  directions  contained  on  the  face  of  such  form  of  contract  ticket  shall 
be  obeyed  in  the  same  manner  as  if  herein  set  forth.  In  case  of  noncom- 
pliance with  any  of  the  requirements  of  tliis  section,  or  of  any  of  the  direc- 
tions on  such  form  of  contract  ticket  not  inconsistent  with  this  act,  the  person 
so  offending  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  five  pounds  sterling :  Provided  always,  that  such  con- 
tract tickets  shall  not  be  liable  to  any  stamp  duty. 

72.  Any  person  who  shall  alter  or  cause  to  be  altered,  after  it  is  once  Penalty  for  in- 
issued,  or  shall  induce  any  person  to  part  with,  render  useless  or  destroy  f^'^^f  ^i*c"*  - 
any  such  contract  ticket,  during  the  continuance  of  the  contract  which  it  is  tract  ticket.  ^^" 
intended  to  evidence  (except  in  the  case  of  cabin  passengers  who  may  have 
consented  thereto),  shall  be  liable  in  each  case  to  a  penalty  not  exceeding 

twenty  pounds  sterling. 

73.  Any  question  which  may  arise  respecting  the  breach  or  nonperform-  Summary  remedy 
ance  of  any  of  the  stipulations  in  any  such  contract  ticket,  may,  at  the  '«'  breach  of  con- 
option  of  any  passenger  or  cabin  passenger  interested  therein,  be  heard  and   '^ 
determined  in  a  summary  way  by  the  justices  of  the  peace,  magistrates, 

sheriffs  or  other  officers  hereinafter  authorized  to  adjudicate  on  offences 
and  complaints  under  the  act,  who  are  hereby  authorized  to  try  such  ques- 
tions, and  if  they  shall  find  tiiat  a  breach  of  contract  has  been  committed, 
to  award  to  the  complainant  such  damages  and  costs  as  they  may  think  fit, 
not  exceeding  in  any  case  the  amount  of  the  passage  money  specified  in 
such  contract  ticket  and  twenty  pounds  ;  and  if  such  damages  and  costs  be 
not  at  once  paid,  payment  thereof  shall  thereupon  be  enforced,  in  the  same 
manner  and  by  the  same  processes  as  the  payment  of  subsistence  money, 
or  the  return  of  passage  money,  may  be  enforced  under  this  act :  provided 
that  if  any  passenger  shall  have  obtained  compensation  or  redress,  under 
anj  of  the  other  provisions  of  this  act,  he  shall  not  be  entitled  to  sue  under 
this  section  for  damages  for  the  same  matter  or  cause  of  complaint. 

74.  If  any  cabin  or  other  passenger  shall,  on  demand  of  any  emigration  penalty  on  cabin 
officer,  refuse  or  omit  to  produce  his  contract  ticket,  or  if  any  owner,  char-  p«»«n^«  wd 
terer  or  master  of  a  ship  shall  on  like  demand  refuse  or  omit  to  produce  to  omStingto'pio^ 
any  emigration  officer  in  the  United  Kingdom  the  counterpart  of  any  con-  duce  contract 
tract  ticket  issued  by  them,  or  on  tiieir  behalf,  for  the  inspection  of  such  **<^^***- 
emigration  officer,  and  for  the  purposes  of  this  act,  every  person  so  offend- 
ing against  the  requirements  of  this  section  shall  for  each  offence  be  liable 
summarily  to  a  penalty  not  exceeding  ten  pounds. 

76.  Any  person  who  shall  act  as  an  ^^  emigrant  runner"  without  having  Penalty  on  per- 
previously  been  licensed  and  registered  as  hereinafter  mentioned,  or  who  ""•  •?fllf.!J![.,. 

1  •!  i.«  I-   11         -^  X  •  1  !_•     I.         i         1    i_    J        runners  without 

While  so  acting  shall  omit  to  wear  conspicuously  on  his  breast  such  badge  ucenceand  badge, 
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and  on  pMMfft      as  hereinafter  mentioned,  or  who  shall  employ  as  an  "  emigrant  miiiier* 
^'tSonT'*^'    any  person  not  doly  licensed  and  registered,  shall  for  each  o&nce  be  liable 

to  a  penalty  not  exceeding  five  pounds  nor  less  than  twenty  ahillingSw 

Mode  oTiicoMiof      76.  The  iDstices  of  the  peace  at  any  petty  sessions  held  for  the  difitrict 
■Mdjregiiuiiiif      ^y  place  within  which  any  person  wishmg  to  act  as  an  **  emigrant  nmner'' 

is  to  cany  on  his  business  may  upon  the  recommendation  in  writing  of  an 
emigration  officer  or  of  the  chief  constable  or  other  head  officer  of  police 
of  such  district  or  place  (but  not  otherwise)  grant,  if  they  shall  think  fit,  to 
such  person  wishing  to  act  as  runner  a  licence  for  that  purpose  according 
to  the  form  in  schedule  (M.)  hereto  annexed,  and  such  runner  shall  within 
forty-eight  hours  thereafter  ^under  a  penalty  not  exceeding  forty  shillings 
for  any  default^  lodge  such  hcence  with  the  nearest  emigration  officer,  wiio 
shall  register  the  name  and  abode  of  such  runner  in  a  lM>ok  to  be  kept  for 
that  purpose,  and  shall  number  each  name  registered  in  arithmetical  pn>> 
gression,  and  shall  supply  to  such  runner,  on  his  paying  a  sum  not  exceed- 
ing seven  shillings  for  the  same,  a  badge  of  such  form  and  description  as 
shall  be  approvea  by  the  said  emigration  commissioners. 

Emigrant  ran-  77.  Every  such  "  emigrant  runner's**  licence  shall  continue  in  force  until 

nneVed  an-  ^  ^  *^®  thirty-first  day  of  December  in  the  year  in  which  it  shall  be  granted,  unless 
nuaiiy.      *         soouer  revoked  by  any  justice  of  the  peace,  for  any  offence  against  this  act 

or  for  any  other  misconduct  committed  by  the  holder  of  such  licence.  In 
case  of  any  renewed  licence  it  shall  be  sufficient  for  the  emigration  officer 
to  note  the  fact,  and  the  date  of  the  renewal,  in  his  registry  book  against 
the  original  entry  therein  of  the  name  of  the  runner  holding  such  renewed 
licence. 

Penalty  on  run-         78.  I^  iuiT  ^  emigrant  runner*'  shall  refuse  or  fail  to  produce,  on  demand, 
"*f '^  Si  **"-      ^^*  badge  for  inspection,  or  to  permit  any  person  to  take  the  nnmber 
duct.°       °^        thereof,  or  if  he  shall  fail  within  forty- eight  hours  to  give  to  the  emigration 
officer  of  the  port  or  place  within  which  he  is  licensed  to  act  notice  in 
writing  of  any  change  in  his  place  of  abode,  in  order  that  his  new  abodt 
may  be  registered,  or  of  the  loss  of  his  badge,  or  if  he  shall  mutilate  or  de- 
face hb  badge  or  wear  the  same  while  unlicensed,  or  wear  any  other  than 
the  one  delivered  to  him  by  such  emigration  officer  as  aforesaid,  or  permit 
any  other  person  to  use  his  badge,  he  shall  for  each  such  offence  be  liable 
to  a  penalty  not  exceeding  forty  shillings  and  to  the  forfeiture  of  his 
Penalty  on  p^r-     licence,  if  the  convicting  justices  or  magistrate  shall  so  determine ;  and 
notUwfSfiT***'**  *^y  person  retaining  or  using  any  "  emigrant  runner's "  badge  not  issued 
iuued  to  them,     to  him  under  the  provisions  of  this  act,  or  counterfeiting  or  forging  any 
such  badge,  shall  for  each  such  offence  be  liable  to  a  penalty  not  exceeding 
five  poimds. 

How  fteib  badges  79.  Such  emigration  officer  As  last  aforesud  may,  if  he  thinks  fit,  on 
may  be  obtained  payment  to  him  of  the  sum  of  five  shiUinffs,  deliver  a  new  badge  to  any 
onefue  iMt  or  licensed  "  emigrant  runner"  who  shall  satisfy  such  officer  that  he  has  lost 
mutilated.  his  original  badge,  or  who  shall  deliver  up  the  same  in  a  mutilated  or  de- 

faced state. 

Runnen  not  en-  80.  No  "  emigrant  runner"  shall  be  entitled  to  recover  from  any  passage 

*1^**  fr?  *'*^"™**"  '^''^^®'"  ^^7  ^®®»  commission  or  reward  for  or  in  consideration  of  any  service 

pMBBge'broJicer  Connected  with  emigration,  unless  he  shall  be  acting  under  the  written 

unless  acting  authority  of  such  passage  broker,  nor,  under  a  penalty  for  each  offence  not 

rity*  nor  from**"  exceeding  five  pounds,  shall  take  or  demand  firom  any  person  about  to  emi- 
emi'grants  for  pro-  grate  any  fee  or  reward  for  the  procuring  of  his  passage,  or  in  any  way 

curing  their  pas-  relating  thereto. 

sage.  ° 

List  of  runners  to  81.  Every  passage  broker  shall  exhibit  and  keep  constantly  exhibited  in 
brokerrand*8cnt   *°™®  conspicuous  place  in  his  office  or  place  of  business  a  correct  list,  in 
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plain  and  legible  characters,  containing  the  names  and  addresses  in  fiill  of  to  emfgratioii 
every  person  for  the  time  being  holding  such  authority  to  act  as  his  agent  oncers, 
or  as  an  emigrant  runner  for  him  as  aforesaid,  and  shall  on  or  before  the 
fifth  day,  or  S  that  day  be  a  Sunday,  on  or  before  the  fourth  day  in  everj 
month,  transmit  a  true  copy  of  such  list,  duly  signed  by  him,  to  the  emi- 
gration officer  stationed  nearest  to  the  place  of  business  of  such  licensed 
passage  broker,  and  shall  report  to  such  emigration  officer  every  discharge 
or  fresh  engagement  of  an  agent  or  of  an  "  emigrant  runner"  within 
twenty-four  hours  of  the  same  taking  place.  In  case  of  noncompliance 
with  any  of  the  requirements  of  this  section,  the  person  so  offending  shall 
be  liable  for  each  offence  to  a  penalty  not  exceeding  five  pounds  nor  less 
than  two  pounds. 

82.  It  shall  be  lawful  for  the  trustees  or  other  persons  charged  with  the  Trustees  of  docks 
management  of  any  docks  or  basins  in  any  port  within  the  United  Kingdom  JJJX  fJJVegSat- 
from  which  "  passenger  ships "  are  despatched  to  make,  and  from  time  to  ing  the  landing 
time  to  alter,  amend  or  repeal,  such  rules  and  bye-laws  as  may  be  necessary  "J  embarkation 
for  prescribing  the  docks,  basins  or  other  places  at  which  persons  arriving  emJgnmto°aod  for 
by  sea  at  such  ports  for  the  purpose  of  emigrating,  or  actually  emigrating  liceniing  emi- 
therefrom,  shall  be  landed  and  embarked,  and  the  mode  of  their  landing  *""*  porters, 
and  embarkation,  and  for  licensing  porters  to  carry  their  luggage  and  other- 
wise to  attend  upon  them,  and  for  the  storing  and  safe  custody  of  their 

luggage,  and  for  admitting  persons  to  and  excluding  persons  from  access  to 

such  docks  or  basins,  and  for  attaching  a  penalty  not  exceeding  five  pounds 

for  the  breach  of  any  of  such  rules  or  bye- laws,  such  penalty  to  be  sued  for 

and  recovered  as  other  penalties  are  by  this  act  directed  to  be  recovered, 

except  that  instead  of  an  emigration  officer  such  trustees  or  other  persons 

as  aforesaid  shall  sue  for  and  recover  the  same ;  and  it  shall  further  be 

lawful  for  such  trustees,  by  their  officers  or  servants,  or  by  any  police 

officer,  to  arrest  and  detain  any  person  charged  with  the  breach  of  any  such 

rule  or  bye-law  until  brought  before  any  justice  of  the  peace,  who  is  hereby 

authorized  to  adjudicate  on  the  offence  in  a  summary  way :  provided  that  Bye-laws  to  be 

no  such  rules  or  bye -laws  shall  take  effect  until  they  shall  have  been  ap-  JJ^jur^of  suS« 

E roved  by  one  of  her  Majesty's  principal  secretaries  of  state,  and  published  and  pubHshed  in 
y  his  authority  in  the  London  GfazetUj  which  publication  shall  for  all  pur-  the  London  Ga- 
poses  be  deemed  conclusive  evidence  of  such  rules  and  bye-laws,  and  of  '^^^^ 
the  approval  thereof  by  such  secretary  of  state. 

83.  And  whereas  the  sud  emigration  commissioners  and  persons  acting  Penaitr  for  falsi- 
under  their  authority  issue  fi-om  time  to  time  certain  forms  of  application  ^^Jbtain  paswges 
and  other  papers  for  the  use  of  persons  desirous  of  emigrating  by  their  f^m  emigration 
assistance  :  and  whereas  it  is  expedient  to  afford  additional  security  against  commissioners, 
the  falsification  or  misuse  of  such  forms  and  papers,  and  of  any  cert&cate  f£n, "  person*, 
of  marriage  or  of  birth  or  baptism,  or  other  document  or  statement  adduced 

in  support  of  any  application  to  the  said  commissioners  for  such  assistance  : 
be  it  therefore  enacted,  that  if  any  person  shall  falsely  represent  himself  to 
be  or  falsely  assume  to  act  as  the  agent  of  the  said  commissioners,  or  shall 
sell  any  such  form  of  application,  paper  or  embarkation  order,  or  shall  wil- 
full^r  make  any  false  representation  m  any  such  form  of  application,  paper, 
certificate  or  document  as  aforesaid,  or  shall  forge  or  fraudulently  alter  any 
signature  or  statement  contained  therein  respectively,  or  shall  personate 
any  person  named  therein  respectively,  or  shall  aid  or  in  any  way  abet  any 
person  in  any  such  false  representation,  forgery,  alteration  or  personation, 
the  person  so  offending  shall  be  liable  for  each  such  offence  to  a  penalty 
not  exceeding  fifty  pounds  nor  less  than  two  pounds  sterling.  p^^ut's^'^ 

84.  All  penalties  and  forfeitures  imposed  by  this  act  shall  be  sued  for  in  By  whom  penal- 
the  United  Kingdom  by  any  emigration  officer  or  his  assistant,  or  by  any  {JJ-oJirei 

Eerson  authorized  thereto  by  the  said  emigration  commissioners  under  the 
ands  of  any  two  of  them,  or  by  any  collector  or  comptroller  of  her  Ma- 
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je8ty*B  customB,  or  by  any  other  officer  of  her  Mwesty's  customs  aathorized 
thereto  in  writing  by  the  commiBsioners  of  her  Majesty's  customs,  and  ia 
any  of  her  Majesty's  possessions  abroad  by  any  eovemment  emigratioe 
officer  or  agent,  or  Dy  any  such  collector  or  comptroller  of  customs,  or  other 
officer  of  customs  bo  authorized  as  aforesaid,  or  by  any  officer  authorized 
to  sue  for  penalties  and  forfeitures  under  this  act  by  writing  under  the 
hand  and  seal  of  the  governor  of  any  such  possession ;  and  the  said  emi- 
gration commiBsioners,  and  the  commisBioners  of  her  Majesty *8  customs, 
and  every  such  governor,  are  hereby  respectively  empowered  to  grant  such 
Bjr  whom  pM-      authority  as  aforesaid  :  and  all  sums  of  money  made  recoverable  bj  this 
M^comMDM"^^'  **^*  *®  return  of  passage  money,  Bubsistence  money,  damages  or  compensa- 
tion rnoniM  may    tion  may  be  sued  for  and  recovered  by  and  for  the  use  of  any  passenger 
be  zocoTerod.        entitled  thereto  under  this  act,  or  by  any  Buch  officer  as  aforesaid,  for  and 

on  behalf  and  to  the  use  of  any  such  passenger  or  any  number  of  such  pas- 
sengers respectively,  and  in  any  case  either  by  one  or  several  informations 
or  complaints. 

Tribunal  for  ad-  86.  All  penalties  imposed  and  all  sums  of  money  made  recoverable  under 
i^ooMandTcom-  *^"  *^*'  ^^  ^^^  ®^  passage  money,  Bubsistence  money,  compensation  or 
plaints  under  thu  damages  for  the  breach  of  any  stipulation  in  any  contract  ticket,  shall  and 
■<^  may  be  sued  for  and  recovered  before  any  two  or  more  justices  of  the  peace 

actmg  in  any  part  of  her  Majesty's  dommions  or  possessions  in  which  the 
offence  shall  have  been  committed  or  the  cause  of  complaint  shall  have 
arisen,  or  in  which  the  offender  or  party  complained  against  shall  happes 
to  be,  or  acting  in  any  county  or  oorough,  or  place  adjacent  to  any  navi- 
gable river  or  inlet  of  the  sea  on  which  such  offence  shall  have  been  com- 
mitted or  cause  of  complaint  have  arisen  ;  and  upon  information  or  com- 
plaint made  before  any  one  iustice  of  the  peace  acting  as  aforesaid^  be 
shall  issue  a  summons,  according  to  the  form  in  the  schedule  (N.)  hereto 
annexed,  requiring  the  party  offending  or  complained  against  to  appear  at 
a  time  and  place  to  be  named  therein ;  and  every  such  summons  shall  be 
served  on  the  party  offending  or  complained  against,  or  shall  be  left  at  hU 
last  known  place  of  abode  or  of  business,  or  on  board  any  ship  to  which  be 
may  belong ;  and  if  such  party  shall  not  appear  accordingly,  then  (upon 
proof  of  the  due  service  of  the  summons  by  delivering  the  summons  or  a 
copy  thereof  to  the  party,  or  at  his  last  known  place  of  abode  or  of  biL«i- 
ness,  or  on  board  any  ship  to  which  he  may  belong,  to  the  person  in  charge 
of  any  Buch  ship)  any  two  of  such  justices  so  acting  as  aforesaid  may  either 
hear  and  determine  the  case  in  the  absence  of  the  party,  or  either  of  them 
may  issue  his  warrant  for  apprehending  and  bringing  such  party  before 
them  or  any  two  justices  so  acting  as  aforesaid  ;  or  the  justice  before  whom 
the  charge  shall  be  made,  if  he  shall  have  reason  to  suspect,  from  informa- 
tion upon  oath,  that  the  party  is  likely  to  abscond,  may  issue  such  warrant 
in  the  first  instance,  without  any  previous  summons  ;  and  either  upon  the 
appearance  of  the  party  offending  or  complained  against,  or  in  his  absence 
as  aforesaid,  any  two  of  such  justices  so  acting  as  aforesaid  may  hear  and 
determine  the  case,  either  witn  or  without  any  written  information  or  com- 
plaint ;  and  upon  proof  of  the  offence,  or  of*^  the  complainant's  claim  (as 
the  case  may  be),  either  by  confession  of  the  party  offending  or  complained 
against,  or  upon  the  oath  of  one  or  more  credible  witness  or  witnesses  (and 
the  justices  are  hereby  authorized  to  summon  and  swear  any  w^itnesses  who 
may  be  deemed  necessary^,  it  shall  be  lawful  for  such  justices  so  acting  as 
aforesaid  to  convict  the  offender,  or  to  adjudicate  upon  the  complaint,  (sach 
conviction  or  adjudication  to  be  drawn  up  according  to  one  of  the  forms  of 
conviction  or  adjudication  contained  in  schedule  (().)  hereto  annexed,  or  as 
near  thereto  as  the  circumstances  of  the  case  will  admit,)  and  upon  eveiy 
such  conviction  to  order  the  offender  to  pay  such  penalty  as  they  may  think 
proper,  not  exceeding  the  penalties  hereinbefore  imposed,  and  upon  eveiy 
such  adjudication  to  order  the  party  complained  against  to  pay  to  the  party 
suing  mr  the  same  the  sum  of  money  or  damages  sued  for,  or  so  much 
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thereof  as  such  justices  shall  think  the  complaiDant  justly  entitled  to,  to- 
gether with,  in  every  case,  the  costs  of  the  proceedings ;  and  if  the  monies 
and  costs  mentioned  in  such  conviction  or  adjudication  be  not  paid  imme- 
diately or  within  the  time  limited  in  the  order  it  shall  be  lawiiil  for  any  two 
of  sucn  justices  so  acting  as  aforesaid,  by  warrant,  (and  although  the  written 
order  of  conviction  or  adjudication,  or  any  minute  thereof,  may  not  have 
been  served,)  to  cause  the  party  offending  to  be  committed  to  gaol,  there 
to  be  imprisoned,  with  or  without  hard  labour,  according  to  the  discretion 
of  such  justices,  for  any  term  not  exceeding  three  calendar  months,  unless 
such  monies  and  costs  be  sooner  paid  and  satisfied  :  provided  always,  that  Proviw  where  no 
in  all  proceedings  taken  under  this  act  for  which  no  form  is  herein  expressly  inj^^p^ewrlbed 
provided  it  shall  be  lawful  to  use  forms  similar,  as  nearly  as  circumstances  by  this  act. 
will  admit,  to  those  contained  in  the  schedule  to  an  act  passed  in  the  session 
of  parliament  holden  in  the  eleventh  and  twelfth.years  of  the  reign  of  her 
present  Majesty,  chapter  forty- three. 

86.  Every  police  or  stipendiary  magistrate,  and  in  Scotland  every  sheriff  Police  and  »tl- 
or  steward  and  sheriff  substitute  or  steward  substitute  of  a  county  or  SJ5e*Mid"n**'" 
stewartry  within  his  own  county  or  stewartry,  shall  have  such  and  the  scoUand  sheriff; 
like  powers,  privileges  and  functions,  and  be  entitled  to  exercise  such  and  *<?•  *<>  *»*^»  *h« 
the  like  jurisdiction  under  this  act,  as  any  justice  or  two  justices,  or  justices  jJSioMof  the* 
at  petty  sessions,  have  or  is  or  are  entitled  to  exercise  under  the  provisions  peace. 

of  this  act ;  and  all  acts,  matters  and  things  competent  to  be  done  under 
the  provisions  of  this  act,  by  or  before  any  justice  or  two  justices  of  the 
peace,  or  justices  at  petty  sessions,  or  otherwise,  may  be  done  by  and  be- 
fore any  police  or  stipendiary  magistrate,  and  in  Scotland  by  and  before 
any  sheriff  or  steward  or  sheriff  substitute  or  steward  substitute  within  his 
own  county  or  stewartry. 

87.  No  objection  shall  be  taken  or  allowed  to  any  complaint,  informar  No  objection  to 
tion,  summons  or  warrant  under  this  act,  for  any  alleged  defect  therein,  J^n^ictioni  to  be 
either  in  substance  or  in  form,  or  for  any  variance  between  such  complaint  quashed  for  want 
or  information  and  the  evidence  adduced  on  the  hearing  thereof ;  but  if  ©f  fo""* 

any  variance  shall  appear  to  the  justice  or  justices  present  and  acting  at 
such  hearing  to  be  such  that  the  party  so  summoned  and  appearing  has 
been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  jus- 
tices, upon  such  terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing 
of  the  case  to  some  future  day,  and  in  the  meantime  to  commit  the  de- 
fendant to  such  safe  custody  as  the  said  justice  or  justices  may  think  fit, 
or  to  discharge  him  upon  his  recognizance,  with  or  without  sureties,  to 
appear  at  such  time  and  place  as  may  be  appointed ;  no  conviction,  order, 
adjudication  or  other  proceeding  under  or  in  pursuance  of  this  act  shall  be 
quashed  or  vacated  for  want  of  form. 

88*  All  penalties  imposed  by  this  act  shall,  when  recovered,  and  not-  Application  of 
withstanding  any  local  act  of  parliament  to  the  contrary,  be  piud  to  the  P«»^**~' 
emigration  ofiicer  or  officer  of  customs  at  whose  suit  the  same  shall  have 
been  recovered,  for  the  use  of  her  Majesty  and  her  successors,  and  if  re- 
covered in  the  colonies  shall  be  paid  over  by  the  party  receiving  the  same 
into  the  colonial  treasuiy,  and  shall  form  part  of  the  general  revenue  of  the 
colony,  and  if  recovered  in  the  United  Kingdom  shall  be  paid  over  to  the 
said  emigration  commissioners  if  the  party  at  whose  suit  the  same  shall 
have  been  recovered  be  an  emigration  officer  or  his  assistant,  and  to  her 
Majesty's  commissioners  of  customs  if  the  party  at  whose  suit  the  same 
shall  have  been  recovered  be  any  officer  of  customs,  to  be  by  such  emi- 
gration commissioners  and  commissioners  of  customs  respectively  duly 
accounted  for  ;  and  all  such  penalties  as  may  be  recovered  in  the  United 
Kingdom  shall  be  appropriated  to  such  purposes  and  in  such  manner  as 
the  Lord  High  Treasurer  or  the  Commissioners  of  her  Majesty's  Treasury 
may  fi*om  time  to  time  direct  and  appoint :  provided  always,  that  it  shall  Jutticea  may 

'^  "^   '  award  compeni*- 
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tioo  oat  of  pe- 
BAltiei  to  party 
aggrlcytd. 


Bnfdm  of  proof 
to  be  on  pcnonfl 
claimlof  exemp- 
tion from  Mt. 


Proof  of  D^** 
tiveo. 


Proof  of  a  party 
being  an  emigra- 
tion 001cm-. 


Pattengert  suing 
not  incompetent 
witnettet. 


Tender  of 
amcndi. 


be  lawful  for  the  justices  of  the  peace  who  shall  impose  any  such  peoaltr 
at  the  same  time  to  direct,  if  they  shall  think  fit,  that  a  part,  not  exceeding 
one  moiety  thereof,  be  applied  to  compensate  any  passenger  for  any  wrong 
or  damage  which  he  may  nave  sustained  by  the  act  or  default  in  respect  ci 
which  such  penalty  or  forfeiture  shall  have  been  imposed. 

89.  If  in  any  suit,  action,  prosecution  or  other  legal  proceeding  under 
this  act  any  question  shall  arise  whether  any  ship  was  or  was  not  exempted 
from  the  provisions  of  this  act  or  any  of  them,  the  burden  of  proving^  that 
such  ship  was  so  exempted  shall  lie  on  the  party  claiming  the  benefit  of 
the  exemption,  and  failing  such  proof  it  shall  for  any  such  puipose  af 
aforesaid  oe  taken  and  adjudged  tnat  the  ship  did  come  within  the  pro- 
visions of  this  act ;  and  it  shall  not  be  necessary,  in  any  information,  oooi- 
plaiut  or  otlier  process  or  proceeding,  to  negative  any  exemption,  proviso 
or  condition  contained  in  any  section  of  this  act  on  which  such  informa- 
tion, complaint  or  other  process  or  proceeding  shall  be  framed,  neither 
shall  it  be  necessary  for  the  complainant  to  prove  the  negative,  but  the 
defendant  may  prove  the  afl&rmative  thereof^  if  he  will  have  advantage  of 
the  same. 

90.  If  in  any  proceeding  before  any  justice  or  justices  of  the  peace  under 
this  act,  or  upon  any  action,  suit  or  other  proceeding  whatsoever,  against 
any  person,  for  anvthing  done  either  contrary  to  or  in  pursuance  of  thu  act, 
a  question  should  arise  whether  any  person  is  an  emigration  officer  or 
assistant  emigration  officer,  or  an  officer  of  customs,  vwa  voce  evidence  mav 
be  given  of  such  fact  by  the  officer  himself,  and  shall  be  deemed  legal  and 
sufficient  evidence. 

91.  Any  passenger  suing  under  this  act  for  any  sum  of  money  made  re- 
coverable by  this  act  as  passage  money,  subsistence  money,  or  compensa- 
tion, or  damages,  shall  not  be  deemed  an  incompetent  witness  in  any  pro- 
ceeding for  tne  recovery  thereof,  notwithstanding  the  same,  if  recovered, 
shall  be  applicable  to  his  own  use  and  benefit. 

92.  No  plaintiff  shall  recover  in  any  action  against  any  emigration  officer, 
his  assistant,  government  emigration  agent,  or  officer  of  customs,  or  other 
person,  for  anvthing  done  in  pursuance  of  tliis  act,  if  tender  of  sufficient 
amends  shall  have  been  made  before  such  action  brought,  or  if^  after  actioa 
brought,  a  sufficient  sum  of  money  shall  have  been  paid  into  Court,  by  or 
on  behalf  of  the  defendant. 


Limitation  of  98.  No  action  or  suit  shall  be  commenced  against  any  emigration  officer, 

oScerl  MTOuting  ^^^  assistant,  government  emigration  agent,  officer  of  customs  or  other  per- 
the  act.  son,  for  anythmg  done  in  pursuance  of  or  under  the  authority  of  this  act, 

until  ten  clear  days'  notice  in  writing,  specifying  distinctly  the  cause  of 

action,  has  been  given  to  the  officer,  agent  or  person  as  aforesaid  against 

whom  such  action  or  suit  is  intended  to  be  brought,  nor  after  three  calendsr 

months  next  after  the  act  committed  and  mentioned  in  such  notice  for  which 

such  action  or  suit  shall  be  so  brought ;  and  every  such  action  shall  be 

brought,  laid  and  tried  where  the  cause  of  action  shall  have  arisen,  and  not 

Defendant  may     in  any  Other  place  ;  and  the  defendant  in  such  action  or  suit  may  plead  the 

Ef*ue  &c  **"*"*  general  issue,  and  give  this  act  and  any  special  matter  in  evidence,  at  any 

'     '  trial  which  shall  be  had  thereupon  ;  and  if  the  matter  or  thing  shall  appear 

to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it  shall  appear  thst 

such  action  or  suit  was  brought  before  ten  clear  days*  notice  thereof  given 

as  aforesaid,  or  if  any  action  or  suit  shall  not  be  commenced  within  the 

time  hereinbefore  limited,  or  shall  be  brought  or  laid  in  any  other  place 

than  as  aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  there- 

Cotts.  in  ;  and  if  a  verdict  shall  be  found  for  such  defendant,  or  if  the  plaintiff  in 

such  action  or  suit  shall  become  nonsuited,  or  suffer  a  discontinuance  of 
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such  action,  or  if  upon  any  demurrer  in  such  action  judgment  shall  be  given 
for  the  defendant  thereon,  then  and  in  any  of  the  cases  aforesaid  such  de- 
fendant shall  recover  full  costs  of  suit  as  between  solicitor  and  client,  and 
shall  have  such  remedy  for  recovering  the  same  as  any  defendant  may  have 
for  his  costs  in  any  other  case  by  law. 

94.  Where  no  time  is  expressly  limited  within  which  any  complunt  or  Limitation  of 
information  is  to  be  made  or  laid  for  any  breach  or  nonperformance  of  any  JfenerSJSr^****"^' 
of  the  requirements  of  this  act,  the  complaint  shall  be  made  or  the  in- 
formation laid  within  twelve  calendar  months  from  the  time  when  the  matter 

of  such  complaint  or  information  respectively  arose,  or  in  case  the  master 
of  any  ship  is  the  offender  or  party  complained  against,  within  twelve 
calendar  months  next  after  his  return  to  the  country  in  which  the  matter  of 
complaint  or  information  arose.  ^  .   ,  ,r, 

*^  Colonial  Voyaget, 

95.  And  whereas  it  is  expedient  to  provide  in  certain  cases  for  the  car-  Colonial  Toyaget 
riage  of  passengers  by  sea  from  her  Majesty's  possessions  abroad :  Be  it  <***"***• 
therefore  enacted  as  follows  :  for  the  purposes  of  this  act  the  term  ^'  colonial 

voyage  *'  shall  signify  any  voyage  from  any  place  within  any  of  such  pos- 
sessions (except  the  territories  under  the  government  of  the  East  India 
Company  and  the  island  of  Hong  Kong)  to  any  place  whatever,  where  the 
distance  between  such  places  shall  exceed  four  hundred  miles,  or  the  dura- 
tion of  the  voyage,  to  be  prescribed  as  hereinafter  mentioned,  shall  exceed 
three  days. 

96.  This  act  shall  apply,  so  far  as  the  same  is  applicable,  to  all  ships  Thit  act  to  aopijr 
carrying  passengers  on  any  such  "  colonial  voyage,"  except  as  to  such  parts  io^e?  ex^pt 
of  the  act  as  relate  to  the  following  matters ;  (tliat  is  to  say,)  an  relates  to  mat- 

(1.^  To  passage  brokers  and  their  licences  :  terthertin 

(2.)  To  passengers'  contract  tickets  :  named. 

'3.)  To  emigrant  runners : 

^4.)  To  the  giving  bond  to  her  Majesty  : 

(5.)  To  the  keeping  on  board  a  copy  of  this  act : 

(6.)  To  orders  m  council  regulating  emigration  from  the  United  ELing- 
dom,  or  prescribing  rules  for  promoting  health,  cleanliness,  order 
and  ventilation : 
Provided  that  if  the  prescribed  duration  of  any  "  colonial  voyage"  be  less  if  any  colonial 
than  three  weeks,  then,  in  addition  to  the  matters  lastly  hereinbefore  ex-  thJ^^Jw  weeks, 
cepted,  the  provisions  of  this  act  shall  not  extend  or  apply,  so  far  as  they  this  act  not  to 
relate  to  the  following  subjects ;  (namely,)  Krefn^nMied**^'* 

The  construction  or  thickness  of  the  decks :  ^"  ^  '**™*  ' 

The  berths  and  berthing  : 

The  height  between  decks : 

Privies  : 

Hospitals : 

Light  and  ventilation : 

Manning : 

Passengers'  stewards : 

Passengers'  cooks  and  cooking  apparatus  : 

The  surgeon,  and  medicine  chest  : 

The  maintenance  of  passengers  for  forty-eight  hoars  after  arrival : 
Provided  also,  that  in  the  case  of  such  '*  colonial  voyages  "  whereof  the 
prescribed  duration  is  less  than  three  weeks,  the  requirements  of  this  act 
respecting  the  issue  of  provisions  shall  not,  except  as  to  the  issue  of  water, 
be  applicable  to  any  passenger  who  may  have  contracted  to  famish  his 
own  provisions. 

97.  It  shall  be  lawful  for  the  governor  of  each  of  her  Majesty's  posses-  Governor  of  colo- 
sions  abroad,  by  any  proclamation  to  be  by  him  from  time  to  time  issued  "|jJ,Jiion*?e?^**" 
for  that  purpose  (wnich  shall  take  effect  from  the  issuing  thereof),  to  declare  ciare^iength  of 

voyage,  and  pre- 
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teribe  scait  of  what  shall  be  deemed  for  the  purposes  of  this  act  to  be  the  length  of  the 
utd*ioedte2"^  voyage  of  any  ship  carrying  passengers  from  such  posseasion  to  any  other 
oomforta.  place  whatsoever,  and  to  prescribe  such  scale  of  diet  for  the  use  of  the  pas- 

sengers during  the  voyage  as  he  shall  think  proper,  and  alao  to  declare 
what  medicines,  medical  comforts,  medical  instruments  and  other  matter? 
shall  be  deemed  necessary  for  the  medical  treatment  of  the  passengers 
during  such  ^^  colonial  voyage  ;"  and  the  provisions  and  requirements  of 
every  such  proclamation  shaJl  be  enforced  m  all  her  Majesty's  dominions 
as  if  they  were  incorporated  in  this  act,  and  in  like  manner  as  the  provi- 
Copiet  of  pToclft-    sions  of  this  act  may  be  enforced ;  and  a  copy  of  any  such  proclamatioo, 
KeriYod  u  evl-     purporting  to  be  under  the  hand  of  the  governor  of  the  colony  wherein  the 
deoeo.  same  may  have  been  issued,  and  under  the  public  seal  of  such  colony,  i^iall 

in  any  part  of  her  Majesty's  dominions  wherein  the  same  shall  be  piodueed 
be  received  as  good  and  sufficient  evidence  of  the  due  issuing  and  of  the 
contents  of  such  proclamation,  unless  it  shall  be  proved  that  such  copy  is 
not  genuine. 


PioTlsioii  fbr 
•uryej  of  ahipt 
in  the  coIoDiea, 
and  for  appoint- 
ing surgeon 
thereto. 


Power  to  the 
governor-general 
of  India  in  coun- 
cil, by  any  act  to 
be  paiied  for  that 
purpose,  to  adopt 
this  act  for  India, 
and  to  make  rules 
respecting  food, 
passengers,  sur- 
geons,  SiC. ; 


and  to  declare  in 
what  manner 
penalties,  ftc. 
may  be  sued  for 
and  recoyered. 


Indian  act  may 
be  enforced  In 
the  colonies  in 
like  manner  aa 
this  act. 


98.  It  shall  be  lawful  for  the  governors  of  any  such  possessions  respee- 
ti^eiy  to  authorize  such  person  or  persons  as  they  mav  think  fit  to  make 
the  like  survey  and  examination  of  ^'  passenger  ships  ^  sailing  from  such 
possessions  respectively  as  is  hereinbefore  required  to  be  made  by  two  or 
more  competent  surveyors  in  respect  of  ^*  passenger  ships  "  sailing  hxun 
the  United  Kingdom,  and  also  to  authorize  in  such  cases,  as  to  suck 
governors  may  seem  proper,  any  competent  person  to  act  as  medical 
practitioner  on  board  any  ^* passenger  ship"  proceeding  on  a  *' colonial 
voyage." 

99.  This  act  shall  not  apply  to  any  of  the  territories  or  places  under 
the  government  of  the  East  India  Company :  it  shall,  however,  be  lawiul 
for  the  Governor-General  of  India  in  council,  from  time  to  time,  by  any 
act  or  acts  to  be  passed  for  that  puipose,  to  declare  that  this  act  or  any 
part  thereof  shall  apply  to  the  caiTiage  of  passengers  upon  any  voyage 
from  any  ports  or  places  within  such  territories,  to  be  specified  in  such  act 
or  acts,  to  any  other  places  whatsoever,  to  be  also  specified  in  such  act  or 
acts ;  and  also  in  like  manner  to  authorize  the  substitution,  as  respects 
such  voyages,  of  other  articles  of  food  and  provisions  for  those  hereinbefore 
enumerated  ;  and  to  declare  the  rule  of  computation  by  which  the  length  of 
any  such  voyage  shall  be  estimated ;  and  to  determine  the  persons  or 
officers  who  m  such  territories  shall  be  entitled  to  exercise  or  perform  the 
powers,  functions  or  duties  hereinbefore  given  to  or  imposed  upon  the 
emigration  officers  and  officers  of  customs  in  the  United  Kingdom ;  and  to 
authorize  the  employment  on  board  any  ship  of  a  medical  practitioner  daly 
qualified  by  law  to  practise  as  a  physician,  surgeon  or  apothecary  within 
such  territories ;  and  to  declare  for  the  purposes  of  this  act  the  space  neces- 
sary for  passengers,  and  the  age  at  which  two  children  shall  be  considered 
equal  to  one  statute  adult,  in  ships  that  may  clear  out  fix)m  any  port  or 

Elace  within  such  territories  ;  and  also  to  aeclare  in  what  manner,  and 
efore  what  authorities,  and  by  what  form  of  proceedings,  the  penalties  im- 
posed and  the  sums  of  money  made  recoverable  by  this  act  shall  be  sued 
for  and  recovered  within  such  territories,  and  to  what  uses  such  penalties 
shall  be  applied  :  and  on  the  passing  of  such  Indian  act  or  acts,  and  whilst 
the  same  shall  remain  in  force,  all  such  parts  of  this  act  as  shall  be  adopted 
therein  shall  apply  to  and  extend  to  the  carriage  of  passengers  upon  such 
voyages  as  in  the  said  Indian  act  or  acts  shall  be  specified.  The  provi- 
sions of  such  Indian  act  shall  be  enforced  in  all  her  Majesty's  possessions 
in  like  manner  as  the  provisions  of  this  act  may  be  enforced :  every  such 
Indian  act  shall  be  subject  to  disallowance  and  repeal,  and  shall  in  the 
same  manner  be  transmitted  to  England,  to  be  laid  before  both  Houses  of 
Parliament,  as  in  the  case  of  any  other  law  made  by  the  Governor-General 
in  council. 
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100.  The  master  of  every  ship  bringing  passengers  into  the  United   ^*^%f^J!f 
Kingdom  from  any  place  out  of  Europe,  and  not  within  the  Mediterranean      nUedK^ydom, 
Sea,  shall,  within  twenty-four  hours  after  arrival,  deliver  to  the  emigration  List  of  puaen- 
officer  or  his  assistant,  or  in  their  absence  to  the  chief  officer  of  customs  at  fhrx?n?ted^KinR^ 
the  port  of  arrival,  a  correct  list,  signed  by  such  master,  and  specifying  the  dom  to  be  de- 
names,  ages  and  callings  of  all  the  passengers  embarked,  and  also  the  port  Uyered  by  the 
or  ports  at  which  they  respectively  may  have  embarked,  and  showing  Jhtp'totheemi- 
which,  if  any  of  them,  may  have  diea,  with  the  supposed  cause  of  death,  or  gration  officer, 
been  bom  on  the  voyage  ;  and  if  any  master  shall  fail  so  to  deliver  such  Penalty  for 
list,  or  if  the  same  shall  be  wilfully  false,  he  shall,  on  conviction,  as  herein-  negl***- 
before  mentioned,  be  liable  to  a  penalty  not  exceeding  fifty  pounds.    Such  Returns  of  births 
emieration  or  customs  officer  shall,  upon  receipt  of  such  list,  transmit  the  ■°t^***5"f**.tIL 

*?     ,  ..  '     "^  1  xt       •         1-  i_  j»   J     to  be  made  to  the 

particulars  respectmg  any  passenger  named  therem  who  may  have  died,  regbtrar-genend. 

with  the  supposed  cause  of  death,  or  been  bom  on  the  voyage,  to  the 

registrar-general  of  births,  deaths  and  marriages,  who  shall  file  the  same, 

and  enter  a  copy  thereof  under  his  hand  in  the  "  Marine  Register  Book,** 

which  entry  shall  be  dealt  with  and  be  of  «the  same  value  as  evidence  as 

any  other  entry  made  in  such  book  under  the  provisions  of  an  act  passed 

in  the  session  of  Parliament  held  in  the  sixth  and  seventh  years  of  the  reign 

of  her  present  Majesty,  intituled  "  An  Act  for  registering  Births,  Deaths  6  &  7  W.  4,  c.  86. 

and  Marriages  in  England." 

101.  If  any  ship  bringing  passengers  into  the  United  Kingdom  from  any  Penalty  on  maa- 
place  out  of  Europe  shfdl  have  on  board  a  greater  number  of  passengers  or  board"  greatCT**" 
persons  than  in  the  proportions  respectively  prescribed  in  the  fourteenth  number  of  per- 
section  of  this  act  for  ships  carrying  passengers  from  the  United  Kingdom,  •^Ji!^*^  ^'•' 
the  master  of  such  ship  shall  be  liable,  on  such  conviction  as  hereinbefore  'fon  u  o/thii 
mentioned,  to  a  penalty  not  exceeding  ten  pounds  nor  less  than  five  pounds  act. 

for  each  such  person  or  statute  adult  constituting  any  such  excess. 

102.  The  master  of  every  passenger  ship  bringing  passengers  into  the  Prortoions  and 

United  Kingdom  from  any  place  out  of  Europe  shall  make  to  each  statute  I^cd'topaJsen- 

adult  during  the  voyage,  including  the  time  of  detention,  if  any,  at  any  port  gers  brought  into 

or  place  before  the  termination  thereof,  issues  of  pure  water  and  of  good  5**  United  King- 
■f     ,    ,  ...  .      *     J...        ,^  ....  A   t   °    '      dom  the  same  as 

and  wholesome  provisions  in  a  sweet  condition,  m  quantities  not  less  m  in  ahipH  carrying 

amount  than  is  prescribed  in  the  thirty-fifth  section  of  this  act  for  pas-  pusengers  funa 

sengers  proceeding  from  the  United  Kingdom ;  and  in  case  of  noncompli-  io'JnV"*'**        " 

ance  witQ  anv  of  the  requirements  of  this  section  the  master  of  such  ship  p^jj^^y  f„  ^^ 

shall,  on  such  conviction  as  hereinbefore  mentioned,  be  liable  for  eacn  fkuit. 
ofience  to  a  penalty  not  exceeding  fifty  pounds. 

103.  The  schedules  to  this  act  shall  be  deemed  to  be  part  of  this  act,  Sehedntes  to  b« 
and  all  the  directions  therein  contained  shall  be  duly  followed  and  enforced,  ^"^  of  the  act. 
under  a  penalty  not  exceeding  ten  pounds  on  the  person  failing  to  obey 

the  same  respectively. 

[77^  Forms  contained  in  the  Schedule  to  the  above  Act  will  he  foumd^  post, 
p.  ccxcv.] 

24  Vict.  c.  10. 

An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice  of  the 
High  Court  of  Admiralty.  [17th  May,  1861.] 

'*  Whereas  it  is  expedient  to  extend  the  jurisdiction  and  improve  the 
practice  of  the  High  Court  of  Admiralty  of  England  i"  Be  it  therefore 
enacted  as  follows : 

1.  This  act  may  be  cited  for  all  purposes  as  "  The  Admiralty  Court  Act,  shoit  title. 
1861." 

APPDX.  3  O 
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latwfmtiw  af       JB,  In  the  interprstation  and  for  the  purposes  of  this  aet  (if  not  ineoB- 

sistent  with  the  context  or  subject)  the  following  tei^s  shall  lusve  the 
respective  meanings  hereinafter  assigned  to  them  ;  that  is  to  sa^, 

*^8hip"  shall  include  any  description  of  vessel  used  in  navigati(»  sol 

propelled  by  oars : 
"Cause"  shall  include  any  cause,  suit,  action,  or  other  proceeding  in  the 
Court  of  Admiralty. 

8.  This  act  shall  come  into  operation  on  the  first  day  of  June,  ese 
thousand  eight  hundred  and  sixty-one. 

Aa  to  ciatai  far  4.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  fir 
pTiMMir  KMtatw  ^®  building,  equipping,  or  repairing  of  any  ship,  if  at  the  time  of  the 
ctAkp§V^^^    institution  of  the  cause  the  ship  or  the  proceeds  thereof  are  under  arrest  of 

the  Court 


At  to  eUiaif  tor 


AttedalBMfDr 
danuf  t  to  eargo 
importod. 


As  to  clafnit  for 
damagt  bjr  aojr 
•hip. 

Hlf  h  Coart  of 
Admiralty  to 
decide  questioof 
as  to  owner*  hip, 
*o.,  of  thips. 


Extending  17  fr 
18  Vict  c.  104.  aa 
to  claim*  for  tal- 
yageoflife. 


As  to  claims  for 
wages  and  for 

disbunementa 
by  mastar  of  a 
•hip. 


5.  The  High  Court  of  Admir^ty  shall  have  Jurisdiction  over  any  daim  fir 
necessaries  supplied  to  any  ship  elsewhere  than  in  the  port  to  which  the 
ship  belongs,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at  the 
time  of  the  institution  of  the  cause  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales :  Provided  alwavs,  that  if  in  any  such  cause 
the  plaintiff  do  not  recover  twenty  pounds  he  shall  not  be  entitled  to  any 
costs,  charges  or  expenses  incurred  by  him  therein,  unless  the  judge  shall 
certify  tliat  the  cause  was  a  fit  one  to  be  tried  in  the  said  Court. 

6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  hj 
the  owner  or  consignee  or  assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  in  England  or  Wales  in  any  ship,  for  damage  done  to  the 
goods  or  any  part  thereof  by  the  negligence  or  misconduct  of  or  for  any 
breach  of  duty  or  breach  of  contract  on  the  part  of  the  owner,  master  or 
crew  of  the  ship,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  st 
the  time  of  the  institution  of  the  cause  any  owner  or  part  owner  of  the  ship 
is  domiciled  in  England  or  Wales  :  Provided  always,  that  if  in  any  such 
cause  the  plaintiff  do  not  recover  twenty  pounds  he  shall  not  be  entitled 
to  any  costs,  charges  or  expenses  incurred  by  him  therein,  unless  the 
judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said 
Court. 

7.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claia 
for  damage  done  by  any  ship. 

8.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  ques- 
tions arising  between  the  co-owners,  or  any  of  them,  touching  the  owner- 
ship, possession,  employment  and  earnings  of  any  siiip  registered  at  any 
port  in  England  or  Wales,  or  any  share  tliereof,  and  may  settle  all  accounts 
outstanding  and  unsettled  between  the  parties  in  relation  thereto,  and  may 
direct  the  said  ship  or  any  share  thereof  to  be  sold,  and  may  make  such 
order  in  the  premises  as  to  it  shall  seem  fit. 

9.  All  the  provisions  of  "  The  Merchant  Shipping  Act,  1854,"  in  regard 
to  salvage  of  life  from  any  ship  or  boat  within  the  limits  of  the  United 
Kingdom,  shall  be  extended  to  the  salvage  of  life  from  any  British  ship  or 
boat,  wheresoever  the  services  may  have  been  rendered,  and  from  any 
foreign  ship  or  boat,  where  the  services  have  been  rendered  either  wholly 
or  in  part  in  British  waters. 

10.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim 
by  a  seaman  of  any  ship  for  wages  earned  by  him  on  board  the  ship, 
whether  the  same  be  due  under  a  special  contract  or  otherwiaei  and  ako 
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over  any  claiin  by  the  mastei*  of  any  ship  for  images  earned  by  him  on  board 
the  shipf  and  for  disbursementfl  made  by  him  on  account  of  the  ship  :  Pro- 
Tided  always,  that  if  in  any  such  Cause  the  plaintiff  do  not  recover  fifty 
pounds  he  shall  not  be  entitled  to  any  costs,  charges  or  expenses  incurred 
by  him  therein,  unless  the  judge  shaU  certify  that  the  cause  was  a  fit  one 
to  be  tried  in  the  said  Court. 

11,  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  s  *  4  vict  c.  65, 
in  respect  of  any  mortgage  duly  registered  according  to  the  provisions  of  Iji^f^^tended  to 
**The  Merchant  Shipping  Act,  1854,"  whiether  the  ship  or  the  proceeds  court  of  Admi- 
thereof  be  under  arrest  of  the  said  Court  or  not.  ^*J» 

12.  I'he  High  Court  of  Admiralty  shall  have  the  same  powers  over  any  SeetioMSStoift 
British  ship,  or  any  share  therein,  as  are  conferred  upon  the  High  Court  of  io4'extenid*to^' 
Chancery  in  England  by  the  sixty-second,  sixty-third,  sixty-fourth  and  court  of  Admi- 
sixty-fifth  sections  of  *'The  Merchant  Shipping  Act,  1854."  »i«y- 

18,  Whenever  any  ship  or  vessel,  or  the  proceeds  thereof,  are  under  Put  9  of  17  *  is 
arrest  of  the  High  Court  of  Admiralty,  the  saia  Court  shall  have  the  same  ^ndid'to^oSof 
powers  as  are  conferred  upon  the  High  Court  of  Chancery  in  England  by  Admiralty, 
the  ninth  part  of  ^^  The  Merchant  Shipping  Act,  1854." 

14.  The  High  Court  of  Admiralty  shall  be  a  Court  of  Record  for  all  Court  to  be  a 
intents  and  purposes.  Court  of  Eecord. 

16.  AH  decrees  and  orders  of  the  High  Court  of  Admiralty,  whereby  any  Dcctom  and 
sum  of  money,  or  any  costs,  charges  or  expenses  shall  be  payable  to  any  per-  jJmiraUy  to'*  ^' 
0on,  shall  have  the  same  effect  asjudgments  in  the  superior  Courts  of  common  hare  effect  of 
law,  and  the  persons  to  whom  any  such  monies,  or  costs,  charges  or  expenses,  Judgments  at 
shall  be  payable,  shall  be  deemed  judgment  creditors,  and  all  powers  of  en-  ^^"^^^ 
forcing  judgments  possessed  by  the  superior  Courts  of  common  law,  or  any 
judge  thereof,  with  respect  to  matters  depending  in  the  same  Courts,  as  well 
against  the  ships  and  goods  arrested  as  against  the  person  of  the  judgment 
debtor,  shall  be  possessed  by  the  said  Court  of  Admiralty  with  respect  to 
matters  therein  depending  ;  and  all  remedies  at  common  law  possessed  by 
judgment  creditors  shall  be  in  like  manner  possessed  by  persons  to  whom 
any  monies,  costs,  charges  or  expenses  are  by  such  orders  or  decrees  of  the 
said  Court  of  Admiralty  directed  to  be  paid. 

16,  If  any  claim  shall  be  made  to  any  goods  or  chattels  taken  in  execu-  Ajto  ^|^"^<> 
tion  under  any  process  of  the  High  Court  of  Admiralty,  or  in  respect  of  the  SJJeaUM!" 
seizure  thereof,  or  any  act  or  matter  connected  therewith,  or  in  respect  of 
the  proceeds  or  value  of  any  such  goods  or  chattels,  by  any  landlord  for 
rent,  or  by  any  person  not  being  the  party  against  whom  the  process  has 
issued,  the  registrar  of  the  said  Court  may,  iipon  application  of  the  officer 
charged  with  the  execution  of  the  process,  whether  before  or  after  any 
action  brought  agauist  such  officer,  issue  a  summons  calling  before  the  said 
Court  both  the  party  issuing  such  process  and  the  party  making  the  claim, 
and  thereupon  any  action  which  shall  have  been  brought  in  any  of  her 
Majesty's  superior  Courts  of  Record,  or  in  any  local  or  inferior  Court,  in 
respect  of  such  claim,  seizure,  act.  or  matter  as  aforesaid,  shall  be  stayed, 
ana  the  Court  in  which  such  action  shall  have  been  brought,  or  any  judge 
thereof,  on  proof  of  the  issue  of  such  summons,  and  that  the  goods  and 
chattels  were  so  taken  in  execution,  may  order  the  party  bringing  the  action 
to  pay  the  costs  of  all  proceedings  had  upon  the  action  after  issue  of  the 
summons  out  of  the  said  Admiralty  Court,  and  the  judge  of  the  said  Admi- 
ralty Court  shall  adjudicate  upon  the  claim,  and  make  such  order  between 
the  parties  in  respect  thereof  and  of  the  costs  of  the  proceedings,  as  to  him 
shall  seem  fit,  and  such  order  shall  be  enforced  in  like  manner  as  any  order 
made  in  any  suit  brought  in  the  said  Court.    Where  any  such  claim  shall 
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be  made  as  aforesaid  the  claimant  may  deposit  with  the  officer  charged  widi 
the  execution  of  the  process  either  the  amount  or  value  of  the  goods  clsimed, 
the  value  to  be  fixed  by  appraisement  in  case  of  dispute,  to  be  b^  the 
officer  paid  into  Court  to  abide  the  decision  of  the  judge  upon  the  clsim,or 
the  sum  which  the  officer  shall  be  allowed  to  charge  as  costs  for  keeping 
possession  of  the  goods  until  such  decision  can  be  obtained,  and  m  deUolt 
of  the  claimant  so  doing  the  officer  may  sell  the  goods  as  if  no  such  ciiiffl 
had  been  made,  and  shall  pay  into  Court  the  proceeds  of  the  sale,  to  abide 
the  decision  of  the  judge. 

17.  The  judge  of  the  High  Court  of  Admiralty  shall  have  all  such  poven 
as  are  possessed  by  any  of  the  superior  Courts  of  common  law  oraoyjadge 
thereof  to  compel  either  party  in  any  cause  or  matter  to  answer  iDterrogi- 
tories,  and  to  enforce  the  production,  inspection  and  delivery  of  copies  of 
any  document  in  his  possession  or  power. 

Party  in  Court  of       Jg.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  shall  be  it 
wTy  forl^oier  liberty  to  apply  to  the  said  Court  for  an  order  for  the  inspection  by  the 
for  inspection  by    Trinity  masters  or  others  appointed  for  the  trial  of  the  said  cause,  or  \ij 
Trtaity  Masten.    f^^  party  himself  or  his  witnesses,  of  any  ship  or  other  personal  or  reil  pro- 
perty, the  inspection  of  which  may  be  material  to  the  issue  of  the  csase, 
and  the  Court  may  make  such  order  in  respect  of  the  costs  arising  thereout 
as  to  it  shall  seem  fit 


Powers  of  8upo- 
rior  Coarta  ex> 
tended  to  Court 
of  Admiralty. 


Admlaskm  of 
doeumenta. 


Power  to  Court 
of  Admiralty, 
when  personal 
aenrice  of  citation 
haa  not  been 
effected,  to  order 
parties  to  pro- 
ceed. 


As  to  the  senrloe 
of  subpoena  out 
of  England  and 
Wales. 


Power  to  issue 
new  writs  or 
other  process. 


Judge  and 
registrar  to  have 
same  power  as  to 
arbitration  as 
Judges  and  mas. 
ters  at  common 
law. 


19.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  may  ciU  «> 
any  other  party  in  the  cause  by  notice  in  writing  to  admit  any  docoment, 
saving  all  just  exceptions,  and  in  case  of  refusid  or  neglect  to  admit,  the 
costs  of  proving  the  document  shall  be  paid  by  the  party  so  neglecting  «" 
refusing,  whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  the 
judge  shall  certify  that  the  refusal  to  admit  was  reasonable. 

20.  Whenever  it  shall  be  made  to  appear  to  the  judge  of  the  High  Court 
of  Admiralty  that  reasonable  efforts  have  been  made  to  effect  personal  ser- 
vice of  any  citation,  monition  or  other  process  issued  under  seal  of  the  mw 
Court,  and  either  that  the  same  has  come  to  the  knowledge  of  the  pwty 
thereby  cited  or  monished,  or  that  he  wilfully  evades  service  of  the  sam^ 
and  has  not  appeared  thereto,  the  said  judge  may  order  that  the  P*[{^^ 
whose  behalf  the  citation,  monition  or  other  process  was  issued  be  at  hbe^ 
to  proceed  as  if  personal  service  had  been  effected,  subject  to  such  codoi- 
tions  as  to  the  judge  may  seem  fit,  and  all  proceedings  thereon  shall  be  a 
effectual  as  if  personal  service  of  such  citation,  monition  or  other  proce« 
had  been  effected. 

21.  The  service  in  any  part  of  Great  Britain  or  Ireland  of  any  ^^ 
subpoena  ad  testificandum  or  subpoena  duces  tecum,  issued  under  *®*^  °[\* 
High  Court  of  Admiralty,  shall  be  as  effectual  as  if  the  same  had  been 
served  in  England  or  Wales. 

22.  Any  new  writ  or  other  process  necessary  or  expedient  for  g^^ 
effect  to  any  of  the  provisions  of  this  act  may  be  issued  from  ^^7^ 
Court  of  Admiralty  in  such  form  as  the  judge  of  the  said  Court  shall  no 
time  to  time  direct. 

28.  AH  the  powers  possessed  by  any  of  the  superior  Courts  of  <^^^J 
law  or  any  judge  thereof,  under  the  Common  Law  Procedure  Act,  ISW, «» 
otherwise,  with  regard  to  references  to  arbitration,  proceedings  thereon.*^ 
the  enforcing  of  awards  of  arbitrators,  shall  be  possessed  by  the  }^r^^ 
the  High  Court  of  Admiralty  in  all  causes  and  matters  <^^pc°^^^ J^.^ 
said  Court,  and  the  registrar  of  the  said  Court  of  Admiralty  shall  po^^^ 
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as  to  such  matters  the  same  powers  as  are  possessed  by  the  masters  of  the 
said  superior  Courts  of  common  law  in  relation  thereto. 

24.  The  registrar  of  the  High  Court  of  Admiralty  shall  have  the  same  Section  is  of  ir  Be 
powers  under  the  fifteenth  section  of  the  Merchant  Shipping  Act,  1854,  as  ixtended'io^*' 
are  by  the  said  section  conferred  on  the  masters  of  her  Majesty^s  Court  of  re^ttrar  of 
Queen's  Bench  in  England  and  Ireland.  Court  of  Admi- 

25.  The  registrar  of  the  High  Court  of  Admiralty  may  exercise,  with  Powewofregi*- 
reference  to  causes  and  matters  in  the  said  Court,  the  same  powers  as  any  Seputy^or  M»i8t- 
surrogate  of  the  I'udge  of  the  said  Court  sitting  in  chambers  might  or  could  ant  regiitnur. 
have  heretofore  lawfully  exercised  ;  and  all  powers  and  authorities  by  this 

or  any  other  act  confen*ed  upon  or  vested  in  the  registrar  of  the  said  High 
Court  of  Admiralty  may  be  exercised  by  any  deputy  or  assistant  registrar 
of  the  said  Court. 

26.  The  registrar  of  the  said  Court  of  Admiralty  shall  have  power  to  F»i»e  oath  or 
administer  oaths  in  relation  to  any  cause  or  matter  depending  in  the  said  SSm^perjuiy 
Court ;  and  any  person  who  shall  wilfully  depose  or  affirm  falsely  in  any 
proceeding  before  the  registrar  or  before  any  deputy  or  assistant  registrar 

of  the  said  Court,  or  before  any  person  authorized  to  administer  oaths  in 
the  said  Court,  shall  be  deemea  to  be  guilty  of  perjury,  and  shall  be  liable 
to  all  the  pains  and  penalties  attaching  to  wilful  and  corrupt  perjury. 

27.  Any  advocate,  barrister  at  law,  proctor,  attorney  or  solicitor  of  ten  Appointment  of 
years*  standing  may  be  appointed  registrar  or  assistant  or  deputy  registrar  JSjutTor^awtat- 
of  the  said  Court  ant  registrar. 

28.  Any  advocate,  barrister  at  law,  proctor,  attorney  or  solicitor  may  be  Appointment  of 
appointed  an  examiner  of  the  High  Court  of  Admiralty.  ""™  "*" 

29.  Any  person  who  shall  have  paid  on  his  admission  in  any  Court  as  a  stamp  duty  not 
proctor,  solicitor  or  attorney  the  full  stamp  duty  of  twenty-five  pounds,  and  payable  on  subse- 
who  has  been  or  shall  hereafter  be  admitted  a  proctor,  solicitor  or  attorney  2? ^cton  or  °°' 
(if  in  other  respects  entitled  to  be  so  admitted!  shall  be  liable  to  no  fiirther  aoiiciton. 
stamp  duty  in  respect  of  such  subsequent  admission. 

30.  Any  proctor  of  the  High  Court  of  Admiralty  may  act  as  agent  of  any  Proctor  may  act 
attorney  or  solicitor,  and  allow  him  to  participate  in  the  profits  of  and  inci-  "•jK?"*  **' 
dent  to  any  cause  or  matter  depending  in  or  connected  with  the  said  Court ; 

and  nothing  contained  in  the  act  of  the  fifty-fifth  year  of  the  reign  of  king 
George  the  third,  chapter  one  hundred  and  sixty,  shall  be  construed  to  ex- 
tend to  prevent  any  proctor  from  so  doing,  or  to  render  him  liable  to  any 
penalty  in  respect  thereo£ 

31.  The  act  passed  in  the  second  year  of  the  reign  of  king  Heniy  the  SHen.  4,  c.  u, 
fourth,  intituled  "  A  Remedy  for  him  who  is  wrongfully  pursued  in  the  Court  «P«»i«d- 

of  Admiralty,"  is  hereby  repealed. 

32.  Any  party  aggrieved  by  any  order  or  decree  of  the  judge  of  the  said  Power  of  appeal 
Court  of  Admiralty,  whether  made  ex  parte  or  otherwise,  may,  with  the  jntoteriocutory 
permission  of  the  judge,  appeal  therefrom  to  her  Majesty  in  council,  as  fully 

and  effectually  as  from  any  final  decree  or  sentence  of  the  said  Court. 

83.  1q  any  cause  in  the  High  Court  of  Admiralty  bail  may  be  taken  to  Ball  given  in 
answer  thejud^ent  as  well  of  the  said  Court  as  of  the  Court  of  Appeal,  *^f  *;JJ?'*JJ4^**" 
and  the  said  High  Court  of  Admiralty  may  withhold  the  release  of  any  pro-  the^Cc^of 
perty  under  its  arrest  until  such  bail  has  been  given :  and  in  any  appeal  Appeal, 
from  any  decree  or  order  of  the  High  Court  of  Admiralty  the  Court  of  Appeal 
may  mike  and  enforce  its  order  against  the  surety  or  sureties  who  may 
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of  cMuctaad 


JttTladletiim  of 
tht  Court. 


hftTe  signed  any  such  bail  bond  in  the  same  manner  as  if  the  bail  bad  bcei 
given  in  the  Conrt  of  Appeal. 

84.  The  High  Court  of  Admiralty  may,  on  the  application  of  the  defced* 
ant  in  any  cause  of  damage,  and  on  hi«  instituting  a  croaa  eauae  for  the 
damage  suHtained  by  him  in  respect  of  the  same  collision,  direct  that  tha 
principal  cause  and  the  cross  cause  be  heard  at  the  aame  time  and  upontke 
same  evidence ;  and  if  in  the  principal  cause  the  ship  of  the  defendant  bis 
been  arrested  or  security  given  by  him  to  answer  judgment,  and  io  the 
cross  cause  the  ship  of  the  plaintiff  cannot  be  arrested,  and  security  his 
not  been  given  to  answer  judgment  therein,  the  Court  may,  if  it  think  fit, 
suspend  the  proceedings  in  the  principal  cause,  until  aecurity  has  beta 
given  to  answer  judgment  in  the  cross  cause. 

86.  The  jurisdiction  conferred  by  this  act  on  the  High  Court  of  Ajdnu- 
ralty  may  be  exercised  either  by  proceedings  in  rem  or  by  proceeding  in 
personam. 


irfrltTtot 
c.  IM. 

IS  ft  19  Vict, 
e.  91. 

16  ft  irvict. 

e.  107. 


Short  titto. 
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Equitlea  not  ex- 
eludod  b7 
Meretaftnt  Ship- 
ping Act. 


Tonnage  ntet 
under  local  acta 
may  be  levied  on 
the  leglatered 
tonnage. 


25  &  26  Vict.  c.  63. 

An  Act  to  amend  **The  Merchant  Skipping  j4ct,  1854,"  ''Tht 
Merchant  Shipping  Act  Amendment  Act,  1855,"  and  "Ti* 
Customs  Consolidation  Act,  1853."  [29th  July,  1862.] 

Whereas  it  is  expedient  further  to  amend  "  The  Merchant  Shipping  Aci, 
1854,"  "The  Merchant  Shipping  Act  Amendment  Act,  1865,"  and  "The 
Customs  Consolidation  Act,  1853 :"  be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

1,  This  act  may  be  cited  as  "  The  Merchant  Shipping  Act  Amendmest 
Act,  1862,"  and  shall  be  construed  with  and  as  part  of  "*  The  Merchiat 
Shipping  Act,  1854,"  hereinafter  termed  the  principal  act 

9.  The  enactments  described  in  table  (A.)  in  the  schedule  to  tiiis  sd 
shall  be  repealed  as  therein  mentioned,  except  as  to  any  liabilities  iaeanw 
before  such  repeal. 

Registry  and  Measurement  of  Tonnage  (Part  IL  of  Merchant  Shipp^ 

Act,  1854). 

8.  It  is  hereby  declared  that  the  expression  "  beneficial  interest,"  vj»?"" 
ever  used  in  the  second  part  of  the  principal  act,  includes  interests  sriaiDg 
under  contract  and  other  equitable  interests  ;  and  the  intention  of  the  said  set 
is  that,  without  prejudice  to  the  provisions  contained  in  the  said  act  ^orpr^ 
venting  notice  of  trusts  from  being  entered  in  the  register  book  or  receijed 
by  the  registrar,  and  without  prejudice  to  the  powers  of  disposition  and  oi 
giving  receipts  conferred  by  the  said  act  on  registered  owners  and  p<^' 
gagees,  and  without  prejudice  to  the  provisions  contained  in  the  sai|i  i^ 
relating  to  the  exclusion  of  unqualined  persons  from  the  ownership  of 
British  ships,  equities  may  be  enforced  against  owners  and  mortgag^^.^ 
ships  in  respect  of  their  interest  therein,  in  the  same  manner  as  eqaiw* 
may  be  enforced  against  them  in  respect  of  any  other  personal  prop^* 

4.  Any  body  corporate  or  persons  having  power  te  levy  tonnage  ^^ 
on  ships  may,  if  they  think  nt,  with  the  consent  of  the  Board  of  Tw» 
levy  such  tonnage  rates  upon  the  registered  tonni^  of  the  ship9  M  ^^' 
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mined  by  the  rnles  for  the  measnreinent  of  tonnage  for  the  tirae  being  in 
force  under  the  principal  act,  notwithstanding  that  the  local  act  or  acts 
under  which  such  rates  are  levied  provides  for  levying  the  same  upon  some 
different  system  of  tonnage  measurement 

Certificates  for  Engineers  (Part  III.  of  Merchant  Shipping  Act,  1854). 

5.  On  and  after  the  first  day  of  June,  one  thousand  eight  hundred  and  staam  thiiM  to 
sixty- three,  every  steam  ship  which  is  required  by  the  principal  act  to  have  cajr  ceniiicated 
a  master  possessing  a  certificate  from  the  Board  of  Trade  shall  also  have  •"'"••"• 

an  engineer  or  engineers  possessing  a  certificate  or  certificates  from  the 
Board  of  Trade  as  follows  ;  that  is  to  say, 

(1.)  Engineers'  certificates  shall  be  of  two  grades,  viz.,  ^  first-class  engi- 
neers' certificates,"  and  **  second-class  engineers'  certificates :" 

(2.)  Every  foreign-going  steam  ship  of  one  hundred  nominal  horse  power 
or  upwards  shall  have  as  its  first  and  second  engineers  two  certifi- 
cated engineers,  the  first  possessing  a  "  first-class  engineer's  certifi- 
cate," and  the  second  possessing  a  ^*  second-class  engineer's  certificate/' 
or  a  certificate  of  the  higher  grade  : 

(3.)  Every  foreign-going  steam  ship  of  less  than  one  hundred  nominal 
horse  power  shall  have  as  its  only  or  first  engineer  an  engineer  pos- 
sessing a  ^^  second-class  engineer's  certificate  or  a  certificate  of  the 
higher  grade : 

(4.)  Every  sea-going  home  trade  passenger  steam  ship  shall  have  as  its 
only  or  first  engineer  an  engineer  possessing  a  "  second-class  engi- 
neer's certificate  "  or  a  certificate  of  the  higher  grade  : 

(6.)  Every  person  who,  having  been  engaged  to  serve  in  any  of  the 
above  capacities  in  any  such  steam  ship  as  aforesaid,  goes  to  sea  in 
that  capacity  without  being  at  the  time  entitled  to  and  possessed  of 
such  certificate  as  is  required  by  this  section,  and  every  person  who 
employs  any  person  in  any  of  the  above  capacities  m  such  ship 
witnout  ascertaining  that  he  is  at  the  time  entitled  to  and  possessed 
of  such  certificate  as  is  required  by  this  section,  shall  for  each  such 
offence  incur  a  penalty  not  exceedmg  fifty  pounds. 

6.  The  Board  of  Trade  shall  from  time  to  time  cause  examinations  to  be  Exsmiiuttioiit  for 
held  of  persons  who  may  be  desirous  of  obtaining  certificates  pf  compe-  •"Sj**7"*  wttw- 
tency  as  engineers :  for  the  purpose  of  such  examinations  the  Board  of  teoe^.^  compe- 
Trade  shall  n-om  time  to  time  appoint  and  remove  examiners,  and  award 

the  remuneration  to  be  paid  to  them  ;  lay  down  rules  as  to  the  qualification 
of  applicants,  and  as  to  the  times  and  places  of  examination  ;  and  generally 
do  alt  such  acts  as  it  tliinks  expedient  in  order  to  carry  into  effect  the  exa- 
mination of  such  engineers  as  aforesaid. 

7.  All  applicants  for  examinations  shall  pay  such  fees,  not  exceeding  the  Feet  to  be  paid 
sums  specified  in  the  table  marked  (B.)  in  the  schedule  hereto,  as  the  Board  ^?JSf^!5iS!*  ** 
of  Traae  directs  ;  and  such  fees  shall  be  paid  to  such  persons  as  the  said 

Board  appoints  for  that  purpose,  and  shall  be  carried  to  the  account  of  the 
mercantile  marine  fund. 

8.  The  Board  of  Trade  shall  deliver  to  every  applicant  who  is  duly  CerttfiettM  of 
reported  to  have  passed  the  examination  satisfactorily,  and  to  have  given  competency  to 
satisfactory  evidence  of  his  sobriety,  experience  and  ability,  a  certificate  of  thoMrwho  psM. 
competency,  as  first-class  engineer  or  as  second-class  engineer,  as  the  case 

may  be. 

9.  Certificates  of  service  for  engineers,  differing  in  form  f^om  certificates  Engioeen'  eertu 
of  competency,  shall  be  granted  as  follows ;  that  is  to  say,  u?b?driiv«ed  on 

(1.)  Every  person  who  before  the  first  day  of  April,  one  thousand  eight  proof  of  eertata 
hundred  and  aixty-two  has  serred  as  first  engineer  in  any  foreign-  ••nriee. 
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going;  Bteam  ship  of  one  hundred  nominal  horse  power  or  upwards, 
or  who  has  attained  or  attains  the  rank  of  engineer  in  the  serrice  of 
her  Majesty  or  of  the  East  India  Company,  shall  be  entitled  to  a 
"first-class  engineer's  certificate*'  of  service  : 
(2.)  Every  person  who  before  the  first  day  of  April,  one  thonaand  eight 
hundred  and  sixty-two  has  served  as  second  engineer  in  any  fbreiga- 
going  steam  ship  of  one  hundred  nominal  horse  power  or  upwards, 
or  as  first  or  only  engineer  in  any  other  steam  ship,  or  who  has 
attained  or  attains  the  rank  of  first-class  assistant  engineer  in  the 
service  of  her  Majesty,  shall  be  entitled  to  a  **  second-class  en^- 
neer's  certificate  "  of  service  : 
Each  of  such  certificates  of  service  shall  contain  particulars  of  the  name, 
place  and  time  of  birth,  and  the  length  and  nature  of  the  previous  service 
of  the  person  to  whom  the  same  is  delivered  ;  and  the  Board  of  Trade  shall 
deliver  such  certificates  of  service  to  the  various  persons  so  respectively 
entitled  thereto,  upon  their  proving  themselves  to  have  attained  auch  rank 
or  to  have  served  as  aforesaid,  and  upon  their  giving  a  fiill  and  satisfactory 
account  of  the  particulars  aforesaid. 

CeitainvroTitiont  10.  The  provisions  of  the  principal  act,  with  respect  to  the  certificates  of 
Shf?  ?tto  competency  or  service  of  masters  and  mates,  contained  in  the  138th,  139th, 
appfy  tofen^  140th,  161st  and  162nd  sections  of  the  said  act,  shall  apply  to  certificates 
DMn' eotiicates.  of  competency  or  service  granted  under  this  act  in  the  same  manner  as  if 
certificates  of  competency  and  service  to  be  granted  to  engineers  under  this 
act  were  specially  mentioned  and  included  in  the  said  sections. 

Power  of  Board  of     U.  The  power  by  the  24l8t  section  of  the  principal  act  given  to  the 

Slri*  *B* '^t^    Board  of  Trade  or  to  any  Local  Marine  Board  of  instituting  investiga- 

iBTettrgat«Meon-     tions  Into  the  conduct  of  any  master  or  mate  whom  it  has  reason  to  believe 

duct  of  certifl-      to  be  from  incompetency  or  misconduct  unfit  to  discharge  his  duties,  shall 

tatod  tngineew.    extend  to  any  certificated  engineer  whom  the  Board  of  Trade  or  any  Local 

Marine  Board  has  reason  to  believe  to  be  from  incompetency  or  misconduct 

unfit  to  discharge  his  duties,  in  the  same  manner  as  if  in  the  said  section 

the  words  ^^  certificated  engineer"  had  been  inserted  after  *'  master  "wherever 

"master**  occurs  in  such  section. 

Declaration  of  12.  The  declaration  required  to  be  given  by  the  engineer  surveyor  under 

to  cMUin^tafe-^'  section  309  of  the  principal  act  shall,  in  the  case  of*  a  ship  by  this  act 
ment  concerning  required  to  have  a  certificated  engineer,  contain,  in  addition  to  the  state- 
engineer'icerti-     ments  in  the  said  section  mentioned,  a  statement  that  the  certificate  or 

certificates  of  the  engineer  or  engineers  of  such  ship  is  or  are  such  and  in 

such  condition  as  is  required  by  this  act. 


Ilcate. 


Masters  and  Seamen  (Part  HI.  of  Merchant  Shipping  Act^  1854). 

Third  part  of  act       IS.  The  following  vessels ;  that  is  to  say, 

i»au*H  ht*****"*      ^^'^  Registered  seagoing  ships  exclusively  employed  in  fishing  on  the 

house  vesseif  and  coasts  of  the  United  Kingdom  : 

pieaaure  yachtt,        (2.)  Seagoing  ships  belonging  to  any  of  the  three  general  light-house 

l!!?i.^;r^""-  Boards: 

(3.)  Seagoing  ships  beine  pleasure  yachts  : 
Shall  be  subject  to  the  whole  of  the  third  part  of  the  principal  act ;  except, 
—sections  136,  143,  145,  147,  149,  150, 151,  152,  153,  154, 155,  157, 158, 
161,  162,  166, 170,  171,  231,  256,  279,  280,  281,  282,  283,  284,  285,  286  and 
287. 


ceptioni. 


Local  Mmrine  14.  Whereas  doubts  have  been  entertained  whether  Local  Marine  Boards 

2??li^-?ivff?/'  ^*^®  ^^  power  of  determining  a  quorum  :  it  is  hereby  declared,  that  the 
*"'  *^" "'    po^ej.  by  the  119th  section  of  the  principal  act  given  to  every  Local  Marine 

Board  of  regulating  the  mode  in  which  its  meetings  are  to  be  held  and  its 


mine  number  of 
quorum 
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bnsiness  conducted  includes  the  power  of  determining  a  quorum  ;  neverthe- 
less, after  the  passing  of  this  act  such  quorum  shall  never  consist  of  less 
than  three  members. 

15.  The  offices  termed  shipping  offices  in  the  principal  act  shall  be  TitiM  of  ihipping 
termed  mercantile  marine  offices,  and  the  officers  termed  shipping  masters  "O"***"* 

and  deputy  shipping  masters  in  the  principal  act  shall  be  termed  superin- 
tendents and  deputy  superintendents  of  such  offices ;  but  nothing  in  this 
section  contained  shall  invalidate  or  affect  any  act  which  maj  be  done  at 
any  such  office  under  the  title  of  a  shipping  office,  or  any  act  which  may  be 
done  by,  with  or  to  any  of  the  said  officers  under  the  title  of  shipping 
master  or  deputy  shipping  master. 

16.  Any  person  appointed  to  any  office  or  service  by  or  under  any  Local  Punishment  for 
Marine  Board  shall  be  deemed  to  be  a  clerk  or  servant  within  the  meaning  ^be»«*»n^t  in 
of  the  sixty-eight  section  of  the  act  of  the  twenty-fifth  year  of  the  reign  of  *  ^^"^     ^*' 
her  present  Majesty,  chapter  ninety- six  : 

If  any  such  person  fraudulently  applies  or  disposes  of  any  chattel,  money 
or  valuable  security  received  by  him  whilst  employed  in  such  office  or  ser- 
vice for  or  on  account  of  any  such  Local  Marine  Board,  or  for  or  on  account 
of  any  other  public  board  or  department,  to  his  own  use  or  any  use  or 
purpose  other  than  that  for  which  the  same  was  paid,  entrusted  to  or 
received  by  him,  or  fraudulently  withholds,  retains  or  keeps  back  the  same 
or  any  part  thereof  contrary  to  any  lawful  directions  or  instructions  which 
he  is  required  to  obey  in  relation  to  such  office  or  service,  he  shall  be  deemed 
guilty  of  embezzlement  within  the  meaning  of  the  said  section : 

Any  such  person  shall,  on  conviction  of  such  offence  as  aforesaid,  be  liable 
to  the  same  pains  and  penalties  as  are  thereby  imposed  upon  any  clerk  or 
servant  for  embezzlement : 

In  any  indictment  against  such  person  for  such  offence  it  shall  be  suf- 
ficient to  charge  any  such  chattel,  money  or  valuable  security  as  the  pro- 
perty either  of  the  Board  by  which  he  was  appointed,  or  of  the  Board  or 
department  for  or  on  account  of  which  he  may  have  received  the  same  ; 
and  no  greater  particularity  in  the  description  of  the  property  shall  be 
required  in  such  mdictment  in  order  to  sustain  the  same,  or  in  proof  of  the 
offence  alleged,  than  is  required  in  respect  of  an  indictment  or  the  subject 
matter  thereof  by  the  seventy-first  section  of  the  said  last-mentioned  act. 

17.  Whereas  it  is  expedi^nt  to  make  provision  in  certain  cases  for  hold-  Examinations  of 
ing  examinations  of  applicants  for  certificates  of  competency  at  places  JJates  at*°*rts 
where  there  are  no  Local  Marine  Boards :  be  it  enacted.  That  the  Board  of  where  then  are 
Trade,  if  satisfied  that  serious  inconvenience  exists  at  any  port  in  conse-  °®^y^  Marine 
quence  of  the  distance  which  applicants  for  certificates  have  to  travel  in  ^**"**- 
order  to  be  examined,  may,  with  the  concurrence  of  any  Local  Marine 

Board,  send  the  examiner  or  examiners  of  that  Local  Marine  Board  to  the 
port  where  such  inconvenience  exists  ;  and  thereupon  the  said  examiner  or 
examiners  shall  proceed  to  such  port,  and  shall  there  examine  the  appli- 
cants in  the  presence  of  such  person  or  persons  (if  any)  as  the  Boiwa  of 
Trade  may  appoint  for  the  purpose  ;  and  such  examinations  shall  be  con- 
ducted in  the  same  manner  and  shall  have  the  same  effect  as  other  exami- 
nations under  the  said  act 

18.  It  is  hereby  declared  that  the  182nd  section  of  the  principal  act  does  Construction  of 
not  apply  to  the  case  of  any  stipulation  made  by  the  seamen  belonging  to  ••«*•  i82of  prin- 
any  ship,  which  according  to  the  terms  of  the  agreement  is  to  be  employed  g|j*!jl!j[ 

on  salvage  service,  with  respect  to  the  remuneration  to  be  paid  to  them  for  eerning  Mj'age! 
salvage  services  to  be  rendered  by  such  ship  to  any  other  ship  or  ships. 


19.  The  payment  of  seamen  s  wages  reqmred  by  the  209th  section  of  the  Payment  of 

_•__;__!  __^  _i_-ii   _i_ fj.  f  ..     ti  .11  t     .  wages  toseai 

abroad  under 


principal  act  shall,  whenever  it  is  practicable  so  to  do,  be  made  in  money  ^^^^  aeamen 
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nd  not  hj  bill ;  and  in  oases  where  fmyment  is  made  by  liiD  drvwn  hyik 
muter,  the  owner  of  the  ship  shall  be  liable  to  pay  the  amoant  for  whaA 
the  same  is  drawn  to  the  holder  or  indorsee  thereof ;  and  it  shall  ooC  be 
necessary  in  any  proceeding  against  the  owner  upon  such  bill  to  prove  that 
the  master  had  authority  to  draw  the  same  ;  and  any  bill  purporting  ts  be 
drawn  in  pursuance  of  the  said  section,  and  to  bis  indors^  as  therea 
required,  if  produced  out  of  the  custody  of  the  Board  of  Trade  or  of  tbi 
registrar  general  of  seamen,  or  of  any  superintendent  of  any  meresotOi 
narine  office,  shall  be  received  in  evidence  ;  and  any  indoraement  on  uf 
such  bill  purporting  to  be  made  in  pursuance  of  the  said  section,  and  to  b« 
signed  by  one  of  the  functionaries  therein  mentioned,  shall  also  be  rte&ni 
in  evidence,  and  shall  be  deemed  to  be  prima  facie  evidence  of  the  ^kH 
stated  in  such  indorsement. 

20.  The  197th  section  of  the  principal  act  shall  extend  to  seamen  or  ip- 
prentices  who  within  the  six  months  immediately  preceding  their  de^ 
nave  belonged  to  a  British  ship  ;  and  such  section  shall  be  constraedsitf 
there  were  inserted  in  the  first  line  thereof  after  the  words  ^  such  sesmu 
or  apprentice  as  last  aforesaid  "  the  words  ^  or  if  an  v  seaman  or  appresties 
who  has  within  the  six  months  immediately  preceding  his  death  beJao^ 
to  a  British  ship." 

21.  The  wages  of  seamen  or  apprentices  who  are  lost  with  the  sbip  ^ 
which  they  belong  shall  be  dealt  with  as  follows ;  (that  is  to  say,) 

(1.)  The  Board  of  Trade  ma^  recover  the  same  from  the  owner  of  tbe 
ship  in  the  same  manner  m  which  seamen^s  wages  are  recoverable: 

(2.)  In  any  proceedings  for  the  recovery  of  such  wages,  if  it  is  shown  bf 
some  official  return  produced  out  of  the  custody  of  the  regutrt^ 
general  of  seamen  or  by  other  evidence  that  the  ship  has  twehs 
months  or  upwards  berore  the  institution  of  the  proceeding  left  ft 
port  of  departure,  and  if  it  is  not  shown  that  she  has  been  hcMrd  m 
within  twelve  months  after  such  departure,  she  shall  be  deemed  to 
have  been  lost  with  all  hands  on  board,  either  immediately  aftsr  the 
time  she  was  last  heard  of  or  at  such  later  time  as  the  Court  hetrm^ 
the  case  may  think  probable  : 

(8.)  The  production  out  of  the  custody  of  the  registrar  general  of  sesfflj 
or  of  the  Board  of  Trade  of  any  duplicate  agreement  or  list  of  the 
crew  made  out  at  the  time  of  the  last  departure  of  the  ship  from  the 
United  Kingdom,  or  of  a  certificate  purporting  to  be  a  ceTti6cit6 
from  a  consular  or  other  public  officer  at  any  port  abroad,  stttJag 
that  certain  seamen  or  apprentices  were  shipped  in  the  ship  fr^ 
the  said  port,  shall,  in  the  absence  of  proof  to  the  contrary,  h^  ^' 
cient  proof  that  the  seamen  or  apprentices  therein  named  were  oo 
board  at  the  time  of  the  loss  : 

(4.)  The  Board  of  Trade  shall  deal  with  such  wages  m  the  mssner  m 
which  tliey  deal  with  the  wages  of  other  deceased  seamen  and  iP" 
prentices  under  the  principal  act 

28.  Whereas  under  the  211th  and  212th  sections  of  the  principsl  «* 
and  the  16th  section  of  "  The  Merchant  Shipping  Act  AmcndmoBt  M 
1865,"  provision  is  made  for  relieving  and  senaing  home  seamen  fonnd  » 
distress  abroad  :  And  whereas  doubts  are  entertained  whether  power  cxtfts 
under  the  said  sections  of  making  regulations  and  imposing  coniiU^^ 
which  are  necessary  for  the  prevention  of  desertion  and  miscondtt^^^  >f* 
the  undue  expenditure  of  public  money :  Be  it  enacted,  and  it  is  ^^^^ 
declared,  That  the  claims  of  seamen  to  be  relieved  or  sent  home  ifl  P^'^' 
ance  of  the  said  sections  or  eja^  of  them  shall  be  subject  to  such  reguutioB* 
and  dependent  on  such  conditions  as  the  Board  of  Trade  may  from  ^^?^ 
time  make  or  impose  ;  and  no  seaman  shall  have  any  right  to  d^n^^^ 
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be  relieved  or  sept  home  except  in  the  eases  and  to  the  extent  provided  for 
by  such  regulations  and  conditions. 

28.  The  following  rules  shall  be  observed  with  respect  to  the  cancella-  Power  of  cancei- 
tion  and  suspension  of  certificates  ;  (that  is  to  say,)  J.^f  Sib^Sf*  ** 

(1.)  The  power  of  cancelling  or  suspending  the  certificate  of  a  master  or  couit  wUeh 
mate  by  the  242nd  section  of  the  principal  act  conferred  on  the  ^^^^  **»•  ^^•■•* 
Board  of  Trade  shall  (except  in  the' case  provided  for  by  the  fourth 
paragraph  of  the  said  section)  vest  in  and  be  exercised  by  the 
Loc^  Marine  Board,  Magistrates,  Naval  Court,  Admiralty  Court,  or 
other  Court  or  tribunal  by  which  the  case  is  investigate(l  or  tried, 
and  shall  not  in  future  vest  in  or  be  exercised  by  the  Board  of 
Trade: 

(2.)  Such  power  shall  extend  to  cancelling  or  suspending  the  certificates 
of  engineers  in  the  same  manner  as  if  "  certificated  engineer''  or 
**  certificated  engineers  "  were  inserted  throughout  such  section  alter 
**  master  "  or  "  masters  :" 

(3.)  Every  such  Board,  Court,  or  Tribunal  shall  at  the  conclusion  of  the 
ease,  or  as  soon  afterwards  as  possible,  state  in  open  Court  the  de- 
cision to  which  they  may  have  come  with  respect  to  cancelling  or 
suspending  certificates,  and  shall  in  all  cases  send  a  full  report  upon 
the  case,  with  the  evidence,  to  the  Board  of  Trade,  and  shall  aiso, 
if  they  determine  to  cancel  or  suspend  any  certificate,  forward  such 
certificate  to  the  Board  of  Trade  with  their  report : 

(4.)  It  shall  be  lawful  for  the  Botu-d  of  Trade,  if  they  think  the  justice 
of  the  case  require  it,  to  reissue  and  return  any  certificate  which  has 
been  cancelled  or  suspended,  or  shorten  the  time  for  which  it  is 
suspended,  or  grant  a  new  certificate  of  the  same  or  any  lower 
grade  in  place  of  any  certificate  which  has  been  cancelled  or 
suspended : 

(5.)  The  434th  and  437th  sections  of  the  principal  act  shall  be  read  as 
if  for  the  word  **  nautical "  were  substituted  the  words  ^^  nautical  or 
engineering,"  and  as  if  for  the  word  "  person "  and  "  assessor " 
respectively  were  substituted  the  words  "person  or  persons"  and 
"  assessor  or  assessors  "  respectively  : 

(6.)  No  certificate  shall  be  cancelled  or  suspended  under  this  section 
unless  a  copy  of  the  report  or  a  statement  of  the  case  upon  which 
the  investigation  is  ordered  has  been  furnished  to  the  owner  of  the 
certificate  before  the  commencement  of  the  investigation,  nor,  in 
the  case  of  investigations  conducted  by  justices  or  a  stipendiaiy 
magistrate,  unless  one  assessor  at  least  expresses  his  concurrence  in 
the  report. 

24.  Every  master  or  mate  or  engineer  whose  certificate  is  or  is  to  be  Ceitifleste  to  be 
suspended  or  cancelled  in  pursuance  of  this  act  shall,  upon  demand  of  the  ^^•l*^*'^  ^P* 
Board,  Court,  or  Tribunal  by  which  the  case  is  investigated  or  tried, 
deliver  his  certificate  to  them,  or,  if  it  is  not  demanded  by  such  Board, 
Court,  or  Tribunal,  shall,  upon  demand,  deliver  it  to  the  Board  of  Trade,  or 
as  it  directs,  and  in  default  shall  for  each  offence  incur  a  penalty  not  ex- 
ceeding fifty  pounds. 

Safety  (Part  IV,  of  Merchant  Shipping  Act,  1854). 

26.  On  and  after  the  first  day  of  June  one  thousand  eight  hundred  and  Enactment  of 
sixty- three,  or  such  later  day  as  may  be  fixed  for  the  purpose  by  order  in  reguiwions  con- 
council,  the  regulations  contained  in  the  table  marked  (C.)  in  the  schedule  f^^iignais,  ud 
hereto  shall  come  into  operation  and  be  of  tfae  same  force  as  it  they  were  •aiHng  rules  in 
enacted  in  the  body  of  this  act ;  but  her  Majesty  may  from  time  to  time,  xalbie  ceo 
on  the  joint  recommendation  of  the  Admiralty  and  the  Board  of  Trade,  by 
order  in  council,  annul  or  modify  any  of  the  said  regulations,  or  make  new 
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regulations  in  addition  thereto  or  in  substitution  therefor  ;  and  any  slterm- 
tions  in  or  additions  to  such  regulations  made  in  manner  aforesaid  shall  be 
of  the  same  force  as  the  regulations  in  the  said  schedule. 

a«ffvUtioiii  to  26.  The  Board  of  Trade  shall  cause  the  said  regulations  and  any  altera- 

be  pobUtlMd.        tions  therein  or  additions  thereto  hereafter  to  be  made  to  be  printed,  and 

shall  furnish  a  copy  thereof  to  any  owner  or  master  of  a  ship  who  applies 
for  the  same  ;  and  production  of  the  Gazette  in  which  any  order  in  cooncO 
containing  such  regulations  or  any  alterations  therein  or  additions  thereto 
is  published,  or  of  a  copy  of  such  regulation s,  alterations,  or  additions, 
signed  or  purporting  to  be  signed  by  one  of  the  secretaries  or  assistant 
secretaries  of  the  Board  of  Trade,  or  sealed  or  purporting  to  be  sealed  with 
the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evidence  of  the  due 
making  and  purport  of  such  regulations,  alterations,  or  additions. 

Owa«n  M>d  mM-  27.  All  owners  and  masters  of  ships  shall  be  bound  to  take  notice  of  all 
^  ^tiS^  ^  ""^^  regulations  as  aforesaid,  and  shall,  so  long  as  the  same  continue  in 
^   ^        '  force,  be  bound  to  obey  them,  and  to  carry  and  exhibit  no  other  lights 

and  to  use  no  other  fog  signals  than  such  as  are  required  by  the  said 
regulations  ;  and  in  case  of  wilful  default,  the  master,  or  the  owner  of  the 
ship  if  it  appear  that  he  was  in  such  fault,  shall,  for  each  occasion  upon 
which  such  regulations  are  infringed,  be  deemed  to  be  guilty  of  a  mii- 
demeanor. 

BiMehM  of  regu-  28.  In  case  any  damage  to  person'  or  property  arises  Irom  the  non- 
'*nSi*d***k"u 'f  <>^*®rvance  by  any  ship  of  any  regulation  made  by  or  in  pursuance  of  this 
penoo  la  charge,    '^^t  ^^^^  damage  shall  be  deemed  to  have  been  occasioned  by  the  wilful 

default  of  the  person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless 
it  is  shown  to  the  satisfaction  of  the  Court  that  the  circumstances  of  the 
case  made  a  departure  from  the  regulation  necessary. 

ifeoliitionentaei  29.  If  in  ftny  case  of  collision  it  appears  to  the  Court  before  which  the 
from  ^^^^  of  cugg  jg  tried  that  such  collision  was  occasioned  by  the  non-observance  of  anv 
ship  to  ho  deemed  regulation  made  by  or  in  pursuance  of  this  act,  the  ship  by  which  sucli 
in  fkttlt.  regulation  has  been  infringed  shall  be  deemed  to  be  in  fault,  unless  it  is 

shown  to  the  satisfaction  of  the  Court  that  the  circumstances  of  the  case 

made  a  departure  from  the  regulation  necessary. 

Inspection  for  30.  The  following  steps  may  be  taken  in  order  to  enforce  compliance 

enforcing  regnU-  -^th  the  said  regulations  ;  ^that  is  to  say,) 
**"*'  (1.)  The  surveyors  appointed  under  the  third  part  of  the  principal  act, 

or  such  other  persons  as  the  Board  of  Trade  may  appoint  for  the 
purpose,  may  inspect  any  ships  for  the  purpose  of  seeing  that  such 
ships  are  properly  provided  with  lights  and  with  the  means  of  mak- 
ing fog  signals  m  pursuance  of  the  said  regulations,  and  shall  for 
that  purpose  have  the  powers  given  to  inspectors  by  the  14th  section 
of  the  principal  act : 
(2.)  If  any  such  surveyor  or  person  finds  that  any  ship  is  not  so  pro- 
vided, he  shall  give  to  the  master  or  owner  notice  in  writing,  point- 
ing out  the  deficiency,  and  also  what  is,  in  his  opinion,  requisite  in 
order  to  remedy  the  same  : 
(3.)  Every  notice  so  given  shall  be  communicated  in  such  manner  as  the 
Board  of  Trade  may  direct  to  the  collector  or  collectors  of  customs 
at  any  port  or  ports  fi-om  which  such  ship  mav  seek  to  clear  or  at 
which  her  transire  is  to  be  obtained  ;  and  no  collector  to  whom  such 
communication  is  made  shall  clear  such  ship  outwards  or  grant  her 
a  transire,  or  allow  hea  to  proceed  to  sea,  without  a  certificate  under 
the  hand  of  one  of  the  said  surveyors  or  other  persons  appointed  by 
the  Board  of  Trade  as  aforesaid,  to  the  effect  that  the  said  ship  is 
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properly  provided  with  lights  and  with  the  means  of  making  fog 
signals  in  pursuance  of  the  said  regulations. 

31.  Any  rules  concerning  the  lights  or  signals  to  be  carried  by  vessels  Rules  for  har- 
navigating  the  waters  of  any  harbour,  river,  or  other  inland  navigation,  or  Sct"toa?*tin**^* 
c6nceming  the  steps  for  avoiding  collision  to  be  taken  by  such  vessels,  tn  force, 
which  have  been  or  are  hereafter  made  by  or  under  the  authority  of  any 
local  act,  shall  continue  and  be  of  full  force  and  effect  notwithstandmg  any- 
thing in  this  act  or  in  the  schedule  thereto  contained. 
« 

82.  In  the  case  of  any  harbour,  river,  or  other  inland  navigation  for  In  harbours  and 
which  such  rules  are  not  and  cannot  be  made  by  or  under  the  authority  of  JlTch'ruieseiJst 
any  local  act,  it  shall  be  lawful  for  her  Majesty  in  council,  upon  application  they  maj  be 
from  the  harbour  trust  or  body  corporate,  if  any,  owning  or  exercising  ™*^«' 
jurisdiction  upon  the  waters  of  such  harbour,  river,  or  inland  navigation,  or, 
if  there  is  no  such  harbour  trust  or  body  corporate,  upon  application  from 
persons  interested  in  the  navigation  of  such  waters,  to  make  rules  concern- 
ing the  lights  or  signals  to  be  carried,  and  concerning  the  steps  for  avoid- 
ing collision  to  be  taken  by  vessels  navigating  such  waters ;  and  such  rules, 
when  so  made,  shall,  so  far  as  regards  vessels  navigating  such  waters,  have 
the  same  effect  as  if  they  were  regulations  contained  in  table  (C.)  in  the 
schedule  to  this  act,  notwithstanding  anything  in  this  act  or  in  the  schedule 
thereto  contained. 

33.  In  every  case  of  collision  between  two  ships  it  shall  be  the  duty  of  ineaseofcol- 
the  person  in  charge  of  each  ship,  if  and  so  far  as  he  can  do  so  without  ''**®°  '^Xt^he 
danger  to  his  own  ship  and  crew,  to  render  to  the  other  ship,  her  master,  other, 
crew,  and  passengers  (if  any),  such  assistance  as  may  be  practicable  and 

as  may  be  necessary  in  order  to  save  them  from  any  danger  caused  by  the 
collision : 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such  failure  is 
shown,  the  collision  shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed 
to  have  been  caused  by  his  wrongful  act,  neglect,  or  default ;  and  such 
failure  shall  also,  if  proved  upon  any  investigation  held  under  the  third  or 
the  eighth  part  of  the  principal  act,  oe  deemed  to  be  an  act  of  misconduct 
or  a  default  for  which  his  certificate  (if  any)  may  be  cancelled  or  suspended. 

34.  Notwithstanding  anything  in  the  311th  section  of  the  principal  act  Sunrersof 
contained,  it  shall  not  be  necessary  for  the  surveys  of  passenger  steamers  "••niers. 
to  be  made  in  the  months  of  April  and  October ;  but  no  declaration  shall 

be  given  by  any  surveyor  under  the  fourth  part  of  the  said  act  for  a  period 
exceeding  six  months,  and  no  certificate  issued  by  the  Board  of  Trade  shall 
remain  in  force  more  than  six  months  from  the  date  thereof. 

36.  The  following  offenders,  (that  is  to  say,)  Penalties  on 

(1.)  Any  person  who,  being  drunken  or  disorderly,  has  been  on  that  JjJjJ *"  *  ****" 
account  refused  admission  into  any  duly  surveyed  passenger  steamer  lengen.^**^ 
by  the  owner  or  anv  person  in  his  employ,  and  who,  after  having  had 
the  amount  of  his  uire  (if  he  has  paid  the  same)  returned  or  tendered 
to  him,  nevertheless  persists  in  attempting  to  enter  such  steamer : 

(2.)  Any  person  who  being  drunken  or  disorderly  on  board  any  such 
steamer  is  requested  by  the  owner  or  any  person  in  his  employ  to 
leave  the  same  at  any  place  in  the  United  Kingdom  at  which  he  can 
conveniently  so  do,  and  who,  having  had  the  amount  of  his  fare  (if 
he  has  paid  the  same)  returned  or  tendered  to  him,  refuses  to  comply 
with  such  request : 

(3.)  Any  person  on  board  any  such  steamy  who  after  warning  by  the  On  persons 
master  or  any  other  officer  of  the  steamer  molests  or  continues  to  Sngers?'  ^*^ 
molest  any  passenger : 

(4.)  Any  person  .who,  f2ter  having  been  refused  admission  into  any  such  Penalties  on  per- 
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steamer  bj  the  owner  or  any  persdn  in  hit  employ  6n  aeooant  of 
aach  steamer  being  full,  and  who  after  having  had  the  full  amount  of 
his  fare  (if  he  has  paid  the  same)  returned  or  tendered  to  him^ 
nerertheless  persists  m  attempting  to  enter  the  same  : 

(5.)  Any  person,  having  got  on  board  any  such  steamer,  who.  upon  being 
requested  on  the  like  account  by  the  owner  or  any  person  in  fa^ 
employ  to  leave  such  steamer  before  the  same  has  quitted  the  place 
at  which  such  person  got  on  board,  and  who  upon  having  the  Ml 
amount  of  his  fare  (if  he  has  paid  the  same)  returned  or  tendered  x» 
him,  refuses  to  comply  with  such  request : 

(6.)  Any  person  who  travels  or  attempts  to  travel  in  any  such  steAmer 
without  having  previously  paid  his  fare,  and  with  intent  to  avoid 
payment  thereof : 

(7.)  Any  person  who,  having  paid  his  fare  for  a  certain  distance,  know- 
ingly  and  wilfully  proceeds  in  any  such  steamer  beyond  such  distanee 
without  previously  paying  the  additional  fare  for  the  additional 
distance,  and  with  intent  to  avoid  payment  thereof: 

(6.)  Any  person  who  knowingly  and  wilfully  refuses  or  neglects^  oa 
arriving  at  the  point  to  which  he  has  paid  his  fare,  to  quit  any  suck 
steamer :  and 

(9.)  Any  person  on  board  any  such  steamer  who  does  not  when  required 

by  the  master  or  other  officer  of  such  steamer  either  pay  hia  fare  or 

exhibit  such  ticket  or  other  receipt  (if  any)  showing  the  payment  of 

his  fare  as  is  usually  given  to  persons  travelling  by  and  paying  their 

fare  for  such  steamer ; 

Shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  fortf 

shillings  ;  but  such  liability  shall  not  prejudice  the  recovery  of  any  iait 

payable  by  him. 

36.  Any  person  on  board  any  such  steamer  who  wilfully  does  or  causes 
to  be  done  anything  in  such  a  manner  as  to  obstruct  or  injure  any  part  of 
the  machinery  or  tackle  of  such  steamer,  or  to  obstruct,  impede,  or  naolest 
the  crew  or  any  of  them  in  the  navigation  or  management  of  such  steamer, 
or  otherwise  in  the  execution  of  their  duty  upon  or  about  such  steamer, 
shall  for  every  siich  offence  be  liable  to  a  penalty  not  exceeding  twen^ 
pounds. 

37.  It  shall  be  lawful  for  the  master  or  other  officer  of  any  duly  surveyed 
passenger  steamer,  and  for  all  persons  called  by  him  to  his  assistance,  to 
detain  any  person  who  has  committed  any  offence  against  any  of  the  pro- 
visions of  the  two  last  preceding  sections  of  this  act,  and  whose  name  and 
address  are  unknown  to  such  officer,  and  to  convey  such  offender  with  all 
convenient  despatch  before  some  justice  without  any  warrant  or  other 
authority  than  this  act ;  and  such  justice  shall  have  jurisdiction  to  try  the 
case,  and  shall  proceed  with  all  coQvenient  despatch  to  the  hearing  and 
determining  of  the  complaint  against  such  offender. 

38.  The  provisions  of  the  329th  section  of  the  principal  act  shall  extend 
to  foreign  ships  wheu  within  the  limits  of  the  United  Kingdom. 

Pilotage  (Part  V.  of  Merchant  Shipping  Act,  1854). 

39.  Whereas  it  is  enacted  by  the  principal  act  that  every  pilota^ 
authority  shall  have  power,  in  manner  and  subject  to  the  conditions  therem 
mentioned,  to  do  the  following  things ;  (that  is  to  say,) 

To  exempt  the  masters  of  any  ships  or  of  any  classes  of  ships  from  being 

compelled  to  employ  qualified  pilots  : 
To  lower  and  modify  the  rates  and  prices  or  other  remuneration  to  be 

demanded  and  received  for  the  time  being  by  pilots  lioanaed  by  such 

authority  : 
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7  To  make  arrangements  with  any  other  pilotage  authority  for  altering  the  To  amoge  the 

2^  limits  of  their  respective  districts,  and  for  extending  the  powers  of  "SJISju,'*^*^"** 

f  such  other  authority,  and  transferring  its  own  powers  to  suoh  last- 

mentioned  authority : 
^  And  whereas  it  is  expedient  that  increased  facilities  should  be  given  for 

y  effecting  the  objects  contemplated  by  the  said  recited  enactments,  and  for 

^  further  amending  the  law  concerning  pilotage,  and  that  in  so  doing  means 

should  be  afforded  for  paying  due  regard  to  existing  interests  and  to  the 
circumstances  of  particular  cases  :  Be  it  enacted,  that  it  shall  be  lawful  for  Power  bj  pro- 
the  Board  of  Traae,  by  provisional  order,  to  do  the  following  things  ;  that  ^*"***°**  order,— 
^  is  to  say, 

(1.)  Whenever  any  pilotage  authority  residing  or  having  its  place  of  To  transfer 


business  at  one  port  has.  or   exercises  jurisdiction  in  matters  of  P*^WJuri«d'c- 
pilotage  in  any  other  port,  to  transfer  so  much  of  the  said  jurisdiction        ' 
^  as  concerns  such  last-mentioned  port  to  any  harbour  trust  or  other 

^'  body  exercising  any  local  jurisdiction  in  maritime  matters  at  the 

'  last- mentioned  port  or  to  any  body  to  be  constituted  for  the  purpose 

by  the   provisional   order,  or,  in   cases   where   the    said  pilotage 
^  authoritv  is  not  the  Trinity  House  of  Deptford  Strond,  to  the  said 

f  Trinity  tlouse  ;  or  to  transfer  tlie  whole  or  any  part  of  the  jurisdic- 

tion of  the  said  pilotage  authority  to  a  new  body  corporate  or  body 
^  of  persons  to  be  constituted  for  the  purpose  by  the  provisional  order, 

^'  so  as  to  represent  the  interests  of  the  several  ports  concerned : 

^  (2.)  To  make  the  body  corporate  or  persons  to  whom  the  said  transfer  u>d  to  make 

''  ,  is  made  a  pilotage  authority  within  the  meaning  of  the  principal  act,  SSSSSnenta; 

with  such  powers  for  the  purpose  as  may  be  in  the  provisional  order 
(  ill  that  behalf  mentioned  : 

(  To  determine  the  limits  of  the  district  of  the  pilotage  authority  to 

which  the  transfer  of  jurisdiction  is  made  : 

To  sanction  a  scale  of  pilotage  rates  to  be  taken  by  the  pilots  to 
be  licensed  by  the  last- mentioned  pilotage  authority : 
:  To  determine  to  what  extent  and  under  what  conditions  any  pilots 

already  licensed  by  the  former  pilotage  authority  shall  continue  to 
act  under  the  new  pilotage  authority  : 
To  sanction  arrangements  for  the  apportionment  of  any  pilotage 
(  funds  belonging  to   the  pilots   licensed   by  the   former  pilotage 

authoritv  between  the  pilots  remaining  under  the  jurisdiction  of 
that  authority  and  the  pilots  who  are  transferred  to  the  jurisdiction 
of  the  new  authority  : 

To  provide  for  such  compensation  or  superannuation  as  may  be 
just  to  officers  employed  by  the  former  pilotage  autliority  and  not 
continued  by  the  new  authority  : 
(3.)  To  constitute  a  pilotage  authority  and  to  fix  the  limits  of  its  district  to  eom titute  new 
in   any  place  in  the   United    Kingdom  where   there   is  no   such  *»'^<»'i**««i 
authority ;  so,  however,  that  in  the  new  pilotage  districts  so  consti- 
tuted there  shall  be  no  compulsory  pilotage,  and  no  restriction  on 
the  power  of  duly  qualified  persons  to  obtain  licences  as  pilots : 
(4.)  To  exempt  the  masters  and  owners  of  all  ships,  or  of  any  classes  of  to  exempt  fh>m 
ships,  from  being  obliged  to  employ  pilots  in  any  pilotage  district  or  ^u^xm^Suki 
in  any  part  of  any  pilotage  district,  ur  from  being  obliged  to  pay  for  district ; 
pilots  when  not  employing  them  in  any  district  or  in  any  part  of 
any  pilotage  district,  and  to  annex  any  terms  and  conditions  to  such 
exemptions : 
(5.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where  there  is  to  enable  existinf 
DO  restriction  on  the  power  of  duly  qualified  persons  to  obtain  authorities  to 
licences  as  pilots,  to  enable  any  pilotage  authority  to  license  pilots  §x  ratet^'^'^' ^ 
and  fix  pilotage  rates  for  any  part  of  the  district  within  the  jurisdic- 
tion of  such  authority  for  which  no  such  licences  or  rates  now  exist : 
(6.)  In  dases  where  the  pilotage  is  not  oompolsory,  and  where  there  is  to  raise  rates; 
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no  restriction  on  the  power  of  duly  qualified  persoiu  to  obtioB 

licences  as  pilots,  to  enable  any  pilotage  authonty  to  raise  all  or 

any  of  the  pilotage  rates  now  in  force  in  the  district  or  any  part  of 

the  district  within  the  iurisdiction  of  such  authority  : 

10  ftkciuufe  n-  (7.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where  there  is 

corMjofntM  no  restriction  on  the  number  of  pilots,  or  on  the  power  of  duly 

in  c«naiB  eaact ;  qualified  persons  to  obtain  licences   as  pilots,  to  give  additioaal 

facilities  for  the  recovery  of  pilotage  rates  and  for  the  prevention  of 
the  employment  of  unqualified  pilots : 
10  fcciiitato  (8.)  To  give  facilities  for  enabling  duly  qualified  persons,  after  proper 

fnotoof  ikowat.  examination  as  to  their  qualifications,  to  obtain  licences  as  pilots. 

RoffuisHoot  with      40.  The  following  rules  shall  be  observed  with  respect  to  provisional 

oTmStiiff  ud''*'  orders  made  in  pursuance  of  this  act : 

conAnning  pro-         (1.)  Application  in  writing  for  such  order  shall  be  made  to  the  Board 

▼iaiooai  oidon.  of  Trade  by  some  persons  interested  in  the  pilotage  of  the  district 

or  in  the  operation  of  the  laws  or  regulations  relating  to  such 
pilotage : 
(2.)  Notice  of  such  application  having  been  made  shall  be  published 
once  at  the  least  in  each  of  two  successive  weeks  in  the  month  im- 
mediately succeeding  the  time  of  such  application  in  the  Shippiag 
Gaxette^  and  in  some  newspaper  or  newspapers  circulating  in  the 
county,  or,  if  there  are  more  than  one,  in  the  counties  adjacent  to 
the  pilotage  district  to  be  affected  by  the  order  : 
(3.)  The  notice  so  published  shall  state  the  objects  which  it  is  proposed 

to  efiect  by  the  provisional  order : 
(4.)  The  Board  of  Trade  on  receiving  the  application  shall  refer  the  same 
to  the  pilotage  authority  or  authorities  of  the  district,  and  shall 
receive  and  consider  any  objections  which  may  be  made  to  the 
proposed  provisional  order,  and  shall  for  that  purpose  allow  at  least 
six  weeks  to  elapse  between  the  time  of  referring  the  application  to 
the  pilotage  authority  and  the  time  of  making  the  provisional  order: 
(5.)  The  Board  of  Trade  shall,  after  considering  all  objections,  determine 
whether  to  proceed  with  the  provisional  order  or  not ;  and  shall,  if 
thev  determine  to  proceed  with  it,  settle  it  in  such  manner  and  with 
such  terms  and  conditions,  not  being  inconsistent  with  the  provisions 
of  this  act,  as  they  may  think  fit ;  and  shall,  when  they  have  settled 
the  same,  forward  copies  thereof  to  the  persons  making  the  applica- 
tion and  to  the  pilotage  authority  or  authorities  of  the  district  or 
districts  to  which  it  refers  : 
(6.)  No  such  provisional  order  shall  take  effect  unless  and  until  the  same 
is  confirmed  bv  parliament ;  and  for  the  purpose  of  procuring  such 
confirmation  the  Board  of  Trade  shall  introduce  into  parliament  a 
public  general  bill,  or  public  general  bills,  in  which,  or   in  the 
schedule  to  which,  the  provisional  order  or  provisional  orders  to  be 
thereby  confirmed  shall  be  set  out  at  length : 
(7.)  If  any  petition  is  presented  to  either  house  of  parliament  against  any 
such  provisional  order  as  aforesaid  in  the  progress  through  parlia- 
ment of  the  bill  confirming  the  same,  so  much  of  the  bill  as  relates 
to  the  order  so  petitioned  against  may  be  referred  to  a  select  com- 
mittee, and  the  petitioner  shall  in  such  case  be  allowed  to  appear 
and  oppose  as  in  the  case  of  private  bills. 

Bzteotion  of  41.  The  masters  and  owners  of  ships  passing  through  the  limits  of  any 

•xemptions  ftom    pilotage  district  in  the  United  Kingdom  on  tlieir  voyages  between  two 
^SgH^  places  both  situate  out  of  such  districts  shall  be  exempted  horn  any  obliga- 

tion to  employ  a  pilot  within  such  district,  or  to  pay  pilotage  rates  when 
not  employing  a  pilot  within  such  district :  Provided  that  the  exemption 
contained  in  this  section  shall  not  apply  to  ships  loading  or  discharging  at 
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any  place  sitaate  within  such  district,  or  at  any  place  situate  above  such 
district  on  the  same  river  or  its  tributaries. 

42.  Whereas  under  the  provisions  of  the  ^'British  Channel  Pilotage  ArranKement of 
Act,  1861,"  pilotage   authorities   have   been    established  at  the  ports  of  SjJJrtdChmei 
Newport  and  Grloucester,  and  the  pilots  theretofore  licensed  b^  the  Trinity  puoti. 
House  of  Deptford  Strond  for  those  parts  have  ceased  to  be  so  licensed :  And 

whereas  no  provision  has  been  made  by  the  said  act  for  dealing  with  such 
interests  as  the  said  pilots  may  have  in  the  Trinity  House  Pilot  Fund  men- 
tioned in  the  principal  act :  Be  it  therefore  enacted,  That,  notwithstanding 
the  said  pilots  have  ceased  to  be  licensed  by  the  Trinitv  House,  the  Trinity 
House  may  make  such  an  equitable  arrangement  in  tne  administration  of 
the  Trinity  House  Pilot  Fund  mentioned  in  the  principal  act  with  reference 
to  the  interests  of  the  pilots  so  ceasing  to  be  licensed  by  them  as  aforesaid 
as  they  may  in  their  discretion  think  nt. 

Lighthouses  {Peart  VL  of  Merchant  Shipping  Act^  1854). 

43.  The  following  rules  shall  be  observed  with  respect  to  the  inspection  Ltghu.  fte. 

of  local  lighthouses,  buoys,  and  beacons  ;  (that  is  to  say,)  iimhoritiMtobe 

(1.)  It  shall  be  the  duty  of  each  of  the  general  lightnouse  authorities,  or  inspected,  &e.  by 
of  such  persons  as  may  be  authorized  by  such  authority  for  the  ^'J^^'J  ^**'**^ 

Surpose,  to  inspect  all  lights,  buoys,  and  beacons  situate  within  the  H^thoriUef^" 
mits  of  the  jurisdiction  of  such  general  authority,  but  belonging  to 
or  under  the  jurisdiction  of  any  local  authorities,  and  to  make  such 
inquiries  in  respect  thereof  and  of  the  management  thereof  as  they 
may  think  fit : 

(2.)  All  officers  and  others  having  the  care  of  such  lighthouses,  buoys,  or 
beacons,  or  concerned  in  the  management  thereof,  shall  furnish  all 
such  information  and  explanations  concerning  the  same  as  they  may 
reauire  : 

(3.)  All  such  local  authorities  and  their  respective  officers  shall  at  all 
times  give  to  the  inspecting  authority  all  such  returns,  explanations, 
or  information  concerning  the  lighthouses,  buoys,  and  beacons 
within  their  jurisdiction,  and  the  management  thereof,  as  the  said 
authority  may  from  time  to  time  require  : 

(4.)  The  inspecting  authority  shall  communicate  to  each  local  authority 
the  results  of  its  inspection  of  the  lighthouses,  buoys,  and  beacons 
within  its  jurisdiction,  and  shall  also  make  general  reports  of  the 
results  of  its  inspection  of  local  lighthouses,  buoys,  and  beacons  to 
the  Board  of  Trade ;  and  such  reports  shall  be  laid  before  parlia- 
ment: 

(5.)  The  powers  given  by  the  394th  section  of  the  principal  act  to  the 
general  lighthouse  authorities  shall,  so  far  as  the  same  are  applicable, 
extend  and  apply  to  the  case  of  local  buoys  and  beacons,  other  than 
local  buoys  and  beacons  placed  or  erected  for  temporary  purposes, 
as  well  as  to  the  case  of  local  lighthouses. 

44.  The  following  persons  shall  be  liable  to  pay  light  dues  for  any  ship  LiabOity  for  and 
in  respect  of  which  hght  dues  are  payable  ;  (that  is  to  say,)  the  owner  or  JJJJ^*^*^' ****** 
master,  or  such  consignees  or  agents  thereof  as  have  paid  or  made  them- 
selves liable  to  pay  any  other  charge  on  account  of  such  ship  in  the  port  of 

her  arrival  or  discharge,  and  in  default  of  payment  such  light  dues  may  be 
recovered  in  the  same  manner  as  penalties  of  the  like  amount  may  be  re- 
covered by  virtue  of  the  principal  act. 

46.  Every  consignee  and  agent  (not  being  the  owner  or  master)  hereby  Powen  of  con- 
made  liable  for  the  payment  of  light  dues  in  respect  of  any  ship  may,  out  JJIffrduet 'aw' 
of  any  monies  in  his  hands  received  on  account  of  such  ship,  or  belonging  ^them.  ^ 
to  the  owner  thereof,  retain  the  amount  of  all  dues  so  paid  by  him,  together 
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with  any  reasonftble  expenses  he  may  have  incurred  by  reason  of  such  paj- 
ment  or  liability. 

46.  If  *Qy  lighthouse,  buoy,  or  beacon  is  erected  or  placed,  or  recoii- 
structed,  repaired,  or  replacea  by  any  local  authority  having  jiiriadictioo  m 
the  matter  of  lighthouses,  buoys,  or  beacons,  her  Majesty  may,  on  the  appG' 
cation  of  the  said  local  authority,  by  order  in  council  fix  snch  dues  to  be 
pud  to  the  said  local  authority  in  respect  of  every  ship  which  enters  the 
port  or  harbour  under  the  iurisdiction  of  such  local  authority  or  the  estnair 
wherein  such  lighthouse,  buoy,  or  beacon  is  situate,  and  which  passes  the 
said  lighthouse,  buoy,  or  beacon,  and  derives  benefit  therefrom^  as  her 
Muesty  may  deem  reasonable  : 

The  dues  for  the  time  being  fixed  by  any  such  order  in  oouncil  as  albre- 
said  shall  be  paid  accordingly  by  the  master  of  the  said  ship  or  otbc 
person  or  persons  by  whom  the  said  light  dues,  if  levied  by  one  of  the 
general  lighthouse  authorities,  would  be  payable,  and  shall  be  recoversUe 
in  the  same  manner  as  light  dues  payable  to  such  general  authorities  an 
recoverable. 

47.  All  light  dues  leviable  by  any  local  authority  under  this  act  shall  be 
applied  for  the  purposes  of  the  construction,  placing,  maintenance,  aad 
improvement  of  the  lighthouses,  buoys,  and  beacons  in  respect  of  which  tte 
same  are  levied,  and  for  no  other  purpose  : 

The  local  authority  to  whom  the  same  are  paid  shall  keep  a  sepante 
account  of  the  receipt  and  expenditure  of  such  dues,  and  shall  once  in  eveij 
year,  or  at  such  other  time  as  the  Board  of  Trade  may  determine,  send  a 
copy  of  such  account  to  the  Board  of  Trade,  and  diall  send  the  same  in 
such  form  and  shall  give  such  particulars  in  relation  thereto  as  the  Bond 
of  Trade  may  require  : 

Her  Majesty  may  by  order  in  council  from  time  to  time  reduce,  alter,  or 
increase  all  or  any  of  such  dues,  so  that  the  same  may,  so  far  as  it  is 
practicable,  be  sufficient  and  not  more  than  sufficient  for  the  payment  of 
the  expenses  incurred  by  the  local  authority  in  respect  of  the  lighthouses, 
buoys,  or  beacons  for  which  the  dues  are  levied. 

48.  The  431st  section  of  the  principal  act  shall  be  read  as  if  after  the 
word  "  ships  "  there  were  inserted  the  words  ^'  and  boats.'* 

Wreck  and  Salvage  (Part  VIII,  of  Merchant  Shipping  Act^  1864). 

49.  The  provisions  contained  in  the  eighth  part  of  the  principal  act  for 
giving  summary  jurisdiction  to  two  justices  in  salvage  cases,  and  for  pre- 
venting unnecessary  appeals  and  litigation  in  such  cases,  shall  be  amended 
as  follows  ;  (that  is  to  say,) 

(1.)  Such  provision  shall  extend  to  all  cases  in  which  the  yalue  of  the 
property  saved  does  not  exceed  one  thousand  pounds,  as  well  as  to 
the  cases  provided  for  by  the  principal  act : 

(2.)  Such  provisions  shall  be  held  to  apply  whether  the  salvage  service 
has  been  rendered  within  the  limits  of  the  United  Kingdom  or  not: 

(3.)  It  shall  be  lawfiil  for  one  of  her  Majesty's  principal  secretaries  of 
state,  or  in  Ireland  for  the  lord  lieutenant  or  other  chief  governor  or 
governors,  to  appoint  out  of  the  iustices  for  any  borough  or  county 
a  rota  of  justices  by  whom  junsdiction  in  salvage  cases  shall  be 
exercised : 

(4.)  When  no  such  rota  is  appointed,  it  shall  be  lawfiil  for  the  salvors,  by 
writing  addressed  to  the  justice's  clerk,  to  name  one  justice,  and  for 
the  owner  of  the  property  saved  in  like  manner  to  name  the  other : 

(5.)  If  either  party  fails  to  name  a  justice  within  a  reasonable  time,  the 
case  may  be  tried  by  two  or  more  justices  at  petty  sessions : 

(6.)  It  shall  be  competent  for  any  stipendiary  magistrate,  and  also  in 
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England  for  any  connty  court  judge,  in  Scotland  for  the  sheriff  or 
sheriff  substitute  of  any  county,  and  in  Ireland  for  the  recorder  of 
any  borough  in  which  there  is  a  recorder,  or  for  the  chairman  of 
quarter  sessions  in  any  county,  to  exercise  the  same  jurisdiction  in 
salvage  cases  as  is  given  to  two  justices  : 

(7.)  It  shjJl  be  lawful  for  one  of  her  Majesty's  principal  secretaries  of 
state  to  determine  a  scale  of  costs  to  be  awarded  in  salvage  cases  by 
any  such  justices  or  (Dourt  as  aforesaid : 

(8.)  All  the  provisions  of  the  principal  act  relating  to  summary  proceed- 
ings in  salvage  cases,  and  to  the  prevention  of  unnecessary  appeals 
in  such  cases,  shall,  except  so  far  as  the  same  are  altered  by  this 
act,  extend  and  apply  to  all  such  proceedings,  whether  under  the 
principal  act  or  this  act,  or  both  of  such  acts. 

60.  Whenever  any  salvage  question  arises  the  receiver  of  wreck  for  the  Receiver  may 
district  may,  upon  application  from  either  of  the  parties,  appoint  a  valuer  iJ^^i^e'caMs. 
to  value  the  property  m  respect  of  which  the  salvage  claim  is  made,  and 

shall,  when  the  valuation  has  been  returned  to  him,  give  a  copy  of  the 
valuation  to  both  parties  ;  and  any  copy  of  such  valuation,  purporting  to  be 
signed  by  the  valuer,  and  to  be  attested  by  the  receiver,  shall  be  received 
in  evidence  in  any  subsequent  proceeding ;  and  there  shall  be  paid  in 
respect  of  such  valuation,  oy  the  party  applying  for  the  same,  such  fee  as 
the  Board  of  Trade  may  direct. 

61.  The  words  "  court  of  session  "  in  the  four  hundred  and  sixty-eighth   ^^^^^^^^ 
section  of  the  principal  act  shall  be  deemed  to  mean  and  incluae  either  sionTDt^vafT 
division  of  the  Court  of  Session  or  the  lord  ordinary  officiating  on  the  bills  casef. 
during  vacation. 


62.  Upon  delivery  of  wreck  or  of  the  proceeds  of  wreck  by  any  receiver  Deiivenrof  wrec 
to  any  person  in  pursuance  of  the  provisions  of  the  eighth  part  of  the  Jf  iS^Jf^"^* 
principal  act  such  receiver  shall  be  discharged  from  all  liability  in  respect  title, 
thereof^  but  such  delivery  shall  not  be  deemed  to  prejudice  or  affect  any 
question  concerning  the  right  or  title  to  the  said  wreck  which  may  be 
raised  by  third  parties,  nor  shall  any  such  delivery  prejudice  or  affect  any 
question  concerning  the  title  to  the  soil  on  which  the  wreck  may  have 
been  found. 

68.  Whereas  by  the  principal  act  it  is  provided  that  the  proceeds  of  Crown  righta  to 
wreck,  if  the  same  is  not  claimed  by  the  owner  within  a  year,  and  if  no  ^^^^' 
person  other  than  her  Majesty,  her  heirs  and  successors,  is  proved  to  be 
entitled  thereto,  shall,  subject  to  certain  deductions,  be  paid  into  the  receipt 
of  her  Majesty's  Exchequer  in  such  manner  as  the  commissioners  of  the 
Treasury  may  direct,  and  that  the  same  shall  be  carried  to  and  form  part  of 
the  consolidated  fund  of  the  United  Kingdom  : 

And  whereas  doubts  have  been  entertained  whether  the  said  last-recited 
provision  is  consistent  with  the  arrangements  concerning  the  hereditary 
revenues  of  the  crown  effected  by  the  act  of  the  first  year  of  her  present 
Majesty,  chapter  two  :  And  whereas  doubts  have  also  been  entertained  i  viet.  c.  s. 
whether  due  provision  is  made  by  the  said  act  for  paying  to  the  revenues 
of  the  Duchies  of  Lancaster  and  Cornwall  respectively  such  of  the  said 
proceeds  as  may  belong  to  those  Duchies  : 

It  is  hereby  declared.  That  such  of  the  said  proceeds  of  wreck  as  belong 
to  her  Majesty  in  right  of  her  crown  shall,  during  the  life  of  her  present 
Majesty  (whom  God  long  preserve),  be  carried  to  and  form  part  of  the  con- 
sohdated  fund  of  the  United  Kingdom,  and  shall  after  the  decease  of  her 

5 resent  Majesty  (whom  Grod  long  preserve)  be  payable  and  paid  to  her 
(ajesty's  heirs  and  successors  : 

And  it  is  hereby  further  declared,  That  such  of  the  said  proceeds  of 
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wreck  as  belong  to  her  Majesty  in  right  of  her  Duchy  of  Lancaster  shall 
be  paid  to  the  receiver- general  of  the  said  Duchy  or  his  sufficient  deputy 
or  deputies  as  part  of  the  revenues  of  the  said  Duchy  and  be  dealt  wilii 
accoraingly : 

And  it  is  hereby  furtlier  declared  and  enacted,  That  the  provision  in  the 
principal  act  contained  regarding  the  sale  of  unclaimed  wreck  to  which  no 
owner  establishes  his  claim  within  the  period  of  one  year,  and  to  which  no 
admiral,  vice-admiral,  lord  of  any  manor,  or  person  other  than  her  M^estj, 
her  heirs  and  successors,  is  proved  to  be  entitled,  is  intended  and  shall  he 
construed  to  apply  to  wreck  of  the  sea  belonging  to  her  Majesty,  her  heirs 
and  successors,  in  respect  of  the  Duchy  of  Cornwall,  or  to  the  Doke  ci 
Cornwall  for  the  time  being  in  respect  of  his  Duchy  of  Cornwall :  But  that 
the  proceeds  of  such  wreck  shall,  subject  to  such  deductions  as  are  in  the 
same  act  mentioned,  form  part  of  the  revenues  of  the  Duchy  of  Cornwall. 
and  be  dealt  with  accordingly. 

Liability  of  Shipotoners  (Part  IX,  of  Merchomt  Skipping  Actj  1S54). 

Bhipownen  64.  The  owners  of  any  ship,  whether  British  or  foreign,  shall  not,  ia 

liabuuy  limited,    ^ases  where  all  or  any  of  the  following  events  occur  without  their  ac^al 

fault  or  privity ;  (that  is  to  say,) 
(1.)  where  any  loss  of  life  or  personal  injury  is  caused  to  any  person 

being  carried  in  such  ship  : 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or 

other  things  whatsoever  on  board  any  such  ship : 
(3.)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried  m 
any  other  ship  or  boat : 
(4.)  Where  any  loss  or  damage  is  by  reason  of  the  improper  navigatioo 
of  such  ship  as  aforesaid  caused  to  any  other  ship  or  Doat,  or  to  anv 
goods,  merchandise,  or  other  things  whatsoever  on  board  any  other 
ship  or  boat : 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injoir,  either 
alone  or  together  with  Toss  or  damage  to  ships,  boats,  goods,  merchandise, 
or  other  thin^,  to  an  aggregate  amount  exceeding  fifteen  pounds  for  each 
ton  of  their  ship's  tonnage  ;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 
merchandise,  or  other  things,  whether  there  be  in  addition  loss  of  life  or 
personal  injury  or  not,  to  an  aggregate  amount  exceeding  eight  pounds  for 
each  ton  of  the  ship's  tonnage ;  such  tonnage  to  be  the  registered  tonnage 
in  the  case  of  sailing  ships,  and  in  tlie  case  of  steam  ships  the  gross  tonnage 
without  deduction  on  account  of  engine  room  : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be  measured 
according  to  British  law,  the  tonnage  as  ascertained  by  such  measurement 
shall,  for  the  purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  such 
ship : 

In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot  be 
measured  under  British  law,  the  surveyor-general  of  tonnage  in  the  United 
Kingdom,  and  the  chief  measuring  officer  in  any  British  possession  abroad, 
shall,  on  receiving  from  or  by  direction  of  the  Court  hearing  the  case  such 
evidence  concerning  the  dimensions  of  the  ship  as  it  may  be  found  practica- 
ble to  furnish,  give  a  certificate  under  his  hand,  steting  what  would  in  his 
opinion  have  been  the  tonnage  of  such  ship  if  she  had  been  duly  measured 
according  to  British  law,  and  the  tonnage  so  stated  in  such  certificate  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  such  ship. 

Limitation  of  66.  Insurances  effected  against  any  or  all  of  the  events  enumerated  in 

invalidity  of  in-     the  section  last  preceding,  and  occurring  without  such  actual   fault  or 
surances.  privity  as  therein  mentioned,  shall  not  be  invalid  by  reason  of  the  nature 

of  the  risk. 
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66.  In  any  proceeding  under  the  606th  section  of  the  principal  act  or  ^°®'®'p*J;^^ 
any  act  amenaing  the  same  against  the  owner  of  any  ship  or  share  therein  JJUfJJip" 
in  respect  of  loss  of  life,  the  master's  list  or  the  duplicate  list  of  passengers 
delivered  to  the  proper  officer  of  customs  under  the  16th  section  of  "The 
Passengers  Act,  1865,"  shall,  in  the  absence  of  proof  to  the  contrary,  be 
sufficient  proof  that  the  persons  in  respect  of  whose  death  any  such  prose- 
cution or  proceeding  is  instituted  were  passengers  on  board  such  ship  at 
the  time  of  their  deaths. 

Arrangements  concerning  Lights^  Sailing  Rules^  Salvage,  and  Measwemeni 

of  Tonnage  in  the  case  of  Foreign  Ships, 

57.  Whenever  foreign  ships  are  within  British  jurisdiction,  the  regula-  E^f^i^iPi'^Ji*" 
tions  for  preventing  collision  contained  in  table  (C.)  in  the  schedule  to  this  tion  to  be  subject 
act,  or  such  other  regulations  for  preventing  collision  as  are  for  the  time  to  regulations  in 
being  in  force  under  this  act,  and  all  provisions  of  this  act  relating  to  such  g^JSute?  *" 
regulations,  or  otherwise  relating  to  collisions,  shall  apply  to  such  foreign 
ships  ;  and  in  any  cases  arising  in  any  British  Court  of  justice  concerning 
matters  happening  within  British  jurisdiction,  foreign  ships  shall,  so  far  as 
regards  such  regulations  and  provisions,  be  treated  as  if  they  were  British 
ships. 

68.  Whenever  it  is  made  to  appear  to  her  Majesty  that  the  government  ^^^^^\  v 
of  any  foreign  countrv  is  willing  tSiat  the  regulations  for  preventing  colli-  rforiign^^countiy, 
sion  contained  in  table  (C.)  in  the  schedule  to  this  act,  or  such  other  may  be  applied 
regulations  for  preventing  collision  as  are  for  the  time  being  in  force  under  {2e  high^eiSiI 
this  act,  or  any  of  the  said  regulations,  or  any  provisions  of  this  act  relating 

to  collisions,  should  apply  to  the  ships  of  such  country  when  beyond  the 
limits  of  British  jurisdiction,  her  Majesty  may,  by  order  in  council,  direct 
that  such  regulations,  and  all  provisions  of  this  act  which  relate  to  such 
regulations,  and  all  such  other  provisions  as  aforesaid,  shall  apply  to  the 
ships  of  the  said  foreign  country,  whether  within  British  jurisdiction  or  not. 

69.  Whenever  it  is  made  to  appear  to  her  Majesty  that  the  government  Prorisions  con- 
of  any  foreign  country  is  willing  that  salvage  shall  be  awarded  by  British  ""JJ^may ^iSh 
Courts  for  services  rendered  in  saving  life  from  any  ship  belonging  to  such  the  consent  of 
country  when  such  ship  is  beyond  the  limits  of  British  jurisdiction,  her  »ny  '®"*f!l 
Majesty  may,  by  order  in  council,  direct  that  the  provisions  of  the  principal  JJi3*u[*»hipson 
act  ana  of  this  act,  with  respect  to  salvage  for  services  rendered  m  saving  tiieiiigh  seas. 
life  from  British  ships,  shall  in  all  British  Courts  be  held  to  apply  to  ser- 
vices rendered  in  saving  life  from  the  ships  of  such  foreign  country,  whether 

such  services  are  rendered  within  British  jurisdiction  ox  not. 

60.  Whenever  it  is  made  to  appear  to  her  Majesty  that  the  rules  concern-  Ships  of  foreign 
ing  the  measurement  of  tonnage  of  merchant  ships  for  the  time  being  in  ^gthe  rale  for" 
force  under  the  principal  act  have  been  adopted  by  the  covernment  of  any  meastftement  of 
foreign  country,  and  are  in  force  in  that  country,  it  shall  be  lawful  for  her  tonnage  need  not 
Majesty  by  order  in  council  to  direct  that  the  ships  of  such  foreign  country  JSiI*^*JSJ-7    ° 
shall  be  deemed  to  be  of  the  tonnage  denoted  in  their  certificates  of  registry 

or  other  national  papers  ;  and  thereupon  it  shall  no  longer  be  necessary  for 
such  ships  to  be  re- measured  in  any  port  or  place  in  her  Majesty's  domi- 
nions, but  such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted  in  their 
certificates  of  registry  or  other  papers,  in  the  same  manner,  to  the  same 
extent,  and  for  the  same  purposes  in,  to,  and  for  which  the  tonnage  denoted 
in  the  certificates  of  registry  of  British  ships  is  deemed  to  be  the  tonnage 
of  such  ships. 

61.  Whenever  an  order  in  council  has  been  issued  under  this  act,  apply-  Effect  of  order 
ing  any  provision  of  this  act  or  any  regulation  made  by  or  in  pursuance  of  °  ^^"^^  * 
this  act  to  the  ships  of  any  foreign  country,  such  ships  shall  in  all  cases 
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Ord«ra  in  coaneil 
mmj  b«  limited 
M  to  time,  and 
quaUfled. 


arisiog  in  any  British  Court  be  deemed  to  be  Bab)ect  to  Buch  provinon  or 
regulation,  and  shall  for  the  purpose  of  such  proYision  or  regulation  ht 
treated  as  if  they  were  British  ships. 

62.  In  issuing  an^  order  in  council  under  this  act  her  Majesty  may  limit 
the  time  during  which  it  is  to  remain  in  operation,  and  may  make  the  taae 
subject  to  such  conditions  and  qualifications,  if  any,  as  may  be  deemed  ex- 
pedient, and  thereupon  the  operation  of  the  said  order  ahall  be  limited  ind 
modified  accordingly. 


Orders  In  eooneil       68.  Her  Majesty  may  by  order  in  council  from  time  to  time  reToke  or 
taltSlmd^^     alter  any  order  previously  made  under  this  act. 

64.  Every  order  in  council  to  be  made  under  this  act,  shall  be  publiabed 
in  the  London  Gazette  as  soon  as  may  be  after  the  making  thereof;  and  the 
production  of  a  copy  of  the  London  GcucetU  containing  sach  order  shill  be 
received  in  evidence,  and  shall  be  proof  that  the  order  therein  published 
has  been  duly  made  and  issued ;  ana  it  shall  not  be  necessary  to  plead  toeh 
order  speciafiy. 


Orders  in  eounell 
to  be  published 
In  London 
Guette. 


Legal  Procedure, 
so  a  SI  Viet.  e.         66.  Nothing  in  the  third  section  of  the  act  passed  in  the  twentieth  tod 
apply  to  p?^^.   twenty-first  years  of  the  reign  of  her  present  Majesty,  chapter  forty-three, 
ingt  under  Botfd   except  SO  much  thereof  as  provides  for  the  payment  of  any  fees  that  mavbe 
of  Trade  or  thu     due  to  the  clerk  of  tlie  justices,  shall  be  deemed  to  apply  to  extend  to  anj 

proceeding  under  the  direction  of  the  Board  of  Trade,  or  under  or  by  virtne 
of  the  provisions  of  the  principal  act  or  this  act,  or  any  act  amenoing  the 
same. 


set,  ae. 


Interpcetation  of 
terms. 


"  Report  :- 
"  Entry  :** 

"Goods:" 
"Wharf:" 

"Warehouse:" 


li 


Wharf  owner:' 


"  Warehouse 


owner ; 


li 


Shipowner:" 


"  Owner  of 
goods." 


Delivery  of  Goods  and  Lien  for  Freight. 
66.  The  following  terms  used  in  the  sections  of  this  act  hereinafter  con- 
tained shall  have  the  respective  meanings  hereby  assigned  to  them,  'd  not 
inconsistent  with  the  context  or  subject  matter ;  (that  is  to  say,) 
The  word  "  report"  shall  mean  the  report  required  by  the  customs  U*» 

to  be  made  by  the  master  of  any  importing  ship^ 
The  word  "entry"  shall  mean  the  entry  required  by  the  customs  Iaw« 

to  be  made  for  the  landing  or  discharge  of  goods  from  an  importing 

ship : 
The  word  "  goods "  shall  include  every  description  of  wares  and  met- 

chandise : 
The  word  "  wharf"  shall  include  all  wharves,  quays,  docks,  and  premiss 

in  or  upon  which  any  goods  when  landed  from  ships  may  be  lawfoUy 

placed : 
The  word  "warehouse"  shall  include  all  warehouses,  huiidings,  "^^ 

premises  in  which  goods  when  landed  from  ships  may  be  lawwliy 

placed : 
The  expression  "  wharf  owner"  shall  mean  the  occupier  of  any  wharf, «» 

hereinbefore  defined  : 
The  expression  "  warehouse  owner"  shall  mean  the  occupier  of  any  ^^' 

house,  as  hereinbefore  defined : 
The  word  "  shipowner"  shall  include  the  master  of  the  ship  and  every 

other  person  authorized  to  act  as  agent  for  the  owner,  or  entitJed  to 

receive  the  freight,  demurrage,  or  other  charges  payable  in  respo^t  ot 

such  ship : 
The  expression  "  owner  of  goods  "  shall  include  every  person  who  is  ^'' 

the  time  being  entitled,  either  as  owner  or  agent  for  the  owner,  to  tbc 

{possession  of  the  goods,  subject  in  the  case  of  a  lien,  if  any,  to  »ocn 
ien. 
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67.  Where  the  owner  of  any  goods  imported  in  any  ship  from  foreign  Power  to  ihip- 
parts  into  the  United  Kingdom  fails  to  make  entry  thereof,  or  having  made  ^^J  t^^ 
entry  thereof  to  land  the  same  or  take  delivery  thereof  and  to  proceed  in  default  of 
therewith  with  all  convenient  speed,  by  the  times  severally  hereinafter  entry  and  ijodinf 
mentioned,  the  shipowner  may  make  entry  of  and  land  or  unship  the  said  g^T^*'  ^ 
goods  at  the  times,  in  the  manner,  and  subject  to  the  conditions  following ; 
(that  is  to  say,) 

(1.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in  the  charter 
party,  bill  of  lading,  or  agreement,  then  at  any  time  after  the  time  so 
expressed : 
(2.)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in  the  charter 
party,  bill  of  lading,  or  agreement,  then  at  any  time  after  the  expira- 
tion of  seventy-two  hours,  exclusive  of  a  Sunday  or  holiday,  after 
the  report  of  the  ship : 
(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter  party,  bill  of 
lading,  or  agreement,  as  the  wharf  or  warehouse  where  the  goods 
are  to  be  placed,  and  if  they  can  be  conveniently  there  received,  the 
shipowner  in  landing  them  by  virtue  of  this  enactment  shall  cause 
them  to  be  placed  on  such  wharf  or  in  such  warehouse  : 
(4.)  In  other  cases  the  shipowner  in  landing  goods  by  virtue  of  this 
enactment  shall  place  them  in  or  on  some  wharf  or  warehouse  on  or 
in  which  goods  of  a  like  nature  are  usually  placed  ;  such  wharf  or 
warehouse  being,  if  the  goods  are  dutiable,  a  wharf  or  warehouse 
duly  approved  by  the  commissioners  of  customs  for  the  landing  of 
dutiable  goods : 
(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner 
of  the  eoods  is  ready  and  offers  to  land  or  take  delivery  of  the  same, 
he  shall  be  allowed  so  to  do,  and  his  entry  shall  in  such  case  be 

Preferred  to  any  entry  which  may  have  been  made  hy  the  shipowner : 
^  ^  f  any  goods  are,  for  the  purpose  of  convenience  in  assortinff  the 
same,  landed  at  the  wharf'^  where  the  ship  is  discharged,  and  the 
owner  of  the  goods  at  the  time  of  such  landing  has  made  entry  and 
is  ready  and  offers  to  take  delivery  thereof^  and  to  convey  the  same 
to  some  other  wharf  or  warehouse,  such  goods  shall  be  assorted  at 
landing,  and  shall,  if  demanded,  be  delivered  to  the  owner  thereof 
within  twenty-four  hours  after  assortment ;  and  the  expense  of  and 
consequent  on  such  landing  and  assortment  shall  be  borne  by  the 
shipowner : 
(7.) .  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner 
thereof  has  made  entry  for  the  landing  and  warehousing  thereof  at 
any  particular  wharf  or  warehouse  other  than  that  at  which  the  ship 
is  discharging,  and  has  offered  and  been  ready  to  take  delivery 
thereof,  and  the  shipowner  has  failed  to  make  such  delivery  and  has 
also  failed  at  the  time  of  such  offer  to  give  the  owner  of  the  goods 
correct  information  of  the  time  at  which  such  goods  can  be  delivered, 
then  the  shipowner  shall,  before  landing  or  unshipping  such  goods 
under  the  power  hereby  given  to  him,  give  to  the  owner  of  the  goods 
or  of  such  wharf  or  warehouse  as  last  aforesaid  twenty-four  hours 
notice  in  writing  of  his  readiness  to  deliver  the  goods,  and  shall,  if 
he  lands  or  unships  the  same  without  such  notice,  do  so  at  his  own 
risk  and  expense. 


oodt 
the 


68.  If)  at  the  time  when  any  goods  are  landed  from  any  ship,  and  placed  if,  whengc 
in  the  custody  of  any  person  as  a  wharf  or  warehouse  owner,  the  shipowner  JJjijjJjJ'giye 
gives  to  the  wharf  or  warehouse  owner  notice  in  writing  that  the  goods  are  no£e  fior  t&t 
to  remain  subject  to  a  lien  for  freight  or  other  charges  payable  to  the  ship-  5"^3Jv?j!  ?!" 
owner  to  an  amount  to  be  mentioned  in  such  notice,  the  goods  so  landed  oodSbm. 
shall,  in  the  hands  of  the  wharf  or  warehouse  owner,  continue  liable  to  the 
same  lien,  if  any,  for  such  charges  as  they  were  subject  to  before  the  landing 
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thereof;  and  the  wharf  or  warehouse  owner  receiving  snch  goods  shiD 
retain  them  until  the  lien  is  discharged  as  hereinafter  mentioned,  and  shaB, 
if  he  fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby  occasioned 
to  him. 

Ltea  to  be  lib-  g9.  Upon  the  production  to  the  wharf  or  warehouse  owner  of  a  receipt 

JpjJmwTt.'"*'    ^^^  *^®  amount  claimed  as  due,  and  delivery  to  the  wharf  or  warehoiw 

owner  of  a  copy  thereof  or  of  a  release  of  freight  from  the  shipowner  tiie 

said  lien  shall  be  discharged. 


Licatobcdif. 
chargMl  on  do> 
MMit  with  war»> 
bouieowiMr. 


WmbouM 


70.  The  owner  of  the  goods  may  deposit  with  the  wharf  or  warehoiw 
owner  a  sum  of  money  equal  in  amount  to  the  sum  so  claimed  as  aforesaid 
by  the  shipowner,  and  thereupon  the  lien  shall  be  discharged  ;  but  without 
prejudice  to  any  other  remedy  which  the  shipowner  may  have  for  the  re- 
covery of  the  freight. 

71.  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or  warebome 
th«rendo/u  owner,  and  the  person  making  the  same  does  not  within  fifteen  days  after 
days,  if  no  notice  making  it  give  to  the  wharf  or  warehouse  owner  notice  in  writing  to  retaia 
!•  given,  pMj         it^  stating  in  such  notice  the  sum,  if  any,  which  he  admits  to  be  payable  to 

the  shipowner,  or,  as  the  case  may  be,  tliat  he  does  not  admit  any  sum  to 
be  so  payable,  the  wharf  or  warehouse  owner  may,  at  the  expiration  of  socb 
fifteen  days  pay  the  sum  so  deposited  over  to  tlie  shipowner,  and  sbsll  hj 
such  payment  be  discharged  from  all  liability  in  respect  thereof. 


deposit  to  ■hip- 
owner. 


Coune  to  be  72,  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or  warehonse 

toKUin^TglTeD.  0^'^cr,  and  the  person  making  the  same  does  within  fifteen  da^  sfl» 

making  it  give  to  the  wharf  or  warehouse  owner  such  notice  in  wntiag  as 
aforesaid,  the  wharf  or  warehouse  owner  shall  immediately  apprize  the 
shipowner  of  such  notice,  and  shall  pay  or  tender  to  him  oat  of  the  sum 
deposited  the  sum,  if  any,  admitted  by  such  notice  to  be  payable,  and  shall 
retain  the  remainder  or  balance,  or,  if  no  sum  is  admitted  to  be  payable,  the 
whole  of  the  sum  deposited,  for  thirty  days  from  the  date  of  the  sud 
notice  ;  and  at  the  expiration  of  such  thirty  days,  unless  legal  proceedings 
have  in  the  meantime  been  instituted  by  the  shipowner  against  the  owner 
of  the  goods  to  recover  the  said  balance  or  sum  or  otlierwise  for  the  settle- 
ment of  any  disputes  which  may  have  arisen  between  them  concerning  sQch 
freight  or  other  charges  as  aforesaid,  and  notice  in  writing  of  such  proceed- 
ings has  been  served  on  him,  the  wharf  or  warehouse  owner  shall  psj  ^ 
said  balance  or  sum  over  to  the  owner  of  the  goods,  and  shall  by  such  psj- 
n^ent  be  discharged  from  all  liability  in  respect  thereof. 


After  90  dajf 
werehoute  owner 
may  tell  goodi  bj 
public  Auction. 


Notices  of  sale  to 
beglTen. 


73.  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as  hereinbefore 
mentioned,  the  wharf  or  warehouse  owner  may,  and,  if  required  by  the 
shipowner,  shall,  at  the  expiration  of  ninety  days  from  the  time  when  the 
goods  were  placed  in  his  custody,  or  if  the  goods  are  of  a  perishable 
nature,  at  such  earlier  period  as  he  in  his  discretion  thinks  nt,  sell  bf 
public  auction,  either  for  home  use  or  exportation,  the  said  goods  or  so 
much  thereof  as  may  be  necessary  to  satisfy  the  charges  hereinafter  men- 
tioned. 

74.  Before  makine  such  sale  the  wharf  or  warehonse  owner  shiJl  ^^ 
notice  thereof  by  advei'tisement  in  two  newspapers  circulating  in  ^ 
neighbourhood,  or  in  one  daily  newspaper  published  in  London  and  in  one 
local  newspaper,  and  also,  if  the  address  of  the  owner  of  the  goods  has  been 
stated  on  the  manifest  of  the  cargo,  or  on  any  of  the  documents  which  have 
come  into  the  possession  of  the  wharf  or  warehouse  owner,  or  is  otherwise 
known  to  him,  give  notice  of  the  sale  to  the  owner  of  the  goods  by  lel^ef 
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sent  by  the  post ;  but  the  title  of  a  bond  fide  purchaser  of  such  goods  shall 
^  not  be  invalidated  by  reason  of  the  omission  to  send  notice  as  hereinbefore 

^  mentioned,  nor  shall  any  such  purchaser  be  bound  to  inquire  whether  such 

liotice  has  been  sent. 

76.  In  every  case  of  any  such  sale  as  aforesaid  the  wharf  or  warehouse  Mooiet  arising 
owner  shall  apply  the  monies  received  from  the  sale  as  follows,  and  in  the  S^j^pSe^^^^  ^^ 
I  following  order : 

1.  If  the  goods  are  sold  for  home  use  in  payment  of  any  customs  or 
excise  duties  owing  in  respect  thereof: 
,  2.  In  payment  of  the  expenses  of  the  sale  : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or  warehouse 

owner  and  the  shipowner  concerning  the  priority  of  their  respective 
charges,  in  payment  of  the  rent,  rates,  and  other  charges  due  to  the 
,    wharf  or  warehouse  owner  in  respect  of  the  said  goods  : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as  due  for  freight 

or  other  charges  in  respect  of  the  said  goods  : 

5.  But  in  case  of  any  agreement  between  the  wharf  or  warehouse  owner 

and  the  shipowner  concerning  the  priority  of  their  respective  charges, 
'-  then  such  charges  shall  have  priority  according  to  the  terms  of 

such  agreement : 
and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 


76.  Whenever  goods  are  placed  in  the  custody  of  a  wharf  or  warehouse  WarehoaM 
owner  under  the  authority  of  this  act,  the  said  wharf  or  warehouse  owner  ^fJ^JJJ^*  "*^ 
shall  be  entitled  to  rent  in  respect  of  the  same,  and  shall  also  have  power      1^*°*^' 
from  time  to  time,  at  the  expense  of  the  owner  of  the  goods,  to  do  all  such 
reasonable  acts  as  in  the  judgment  of  the  said  wharf  or  warehouse  owner 

are  necessary  for  the  proper  custody  and  preservation  of  the  said  goods, 
and  shall  have  a  lien  on  the  said  goods  for  the  said  rent  and  expenses. 

77.  Nothing  in  this  act  contained  shall  compel  any  wharf  or  warehouse  Warehonse 
owner  to  take  charge  of  any  goods  which  he  would  not  be  liable  to  take  JJJJf"  protec- 
charge  of  if  this- act  had  not  passed  ;  nor  shall  he  be  bound  to  see  to  the 

validity  of  any  lien  claimed  by  any  shipowner  under  this  act 

78.  Nothing  in  this  act  contained  shall  take  away  or  abridge  any  powers  Saving  powers 
given  by  any  local  act  tO'  any  harbour  trust,  body  corporate,  or  persons  '*"'*•'  *****^  "**•* 
whereby  they  are  enabled  to  expedite  the  discharge  of  ships  or  the  landing 

or  delivery  of  goods ;  nor  shall  anything  in  this  act  contained  take  away  or 
diminish  any  rights  or  remedies  given  to  any  shipowner  or  wharf  or  ware- 
house owner  by  any  local  act. 
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The  SCHEDULE  referred  to  in  this  Act. 


TABLE  (A)    (See  Section  2.) 
Enacimmti  to  be  r^Moled. 


JMRTCnCC  to  Acta 


8  ft  9  Vict,  c  91 


16  ft  17  Vict,  c  107.. 


17ftl8  Vict  c.  104.. 


19  ft  20  Vict.  c.  75  .. 


Tide  of  Act. 


Extent  of  Repeal 


An  Act  for  the  Ware-     Section  51  to  be  repealed  in 


houffing  of  Oooda. 


Cttttoma  CoMolidatioii 
Act,  1853. 


Merchant     Shipping 
Act,  1854. 


An  Act  for  the  fur- 
ther Alteration  and 
Amendment  of  the 
Lawa  and  Dutiea 
of  Cuatoma. 


mediately  on  the  paninf 
of  thia  Act. 

* 
The  laat  proviao  in  Sectioi  74 
and  Seetiona  170,  lilt  tad 
172y  to  be  repealed  ioioe- 
diately  on  the  panisf  of 
thia  Act. 

Sections  295,  296,  297,  29&i 
299,  to  be  repealed  Irm 
the  date  at  which  the  Re- 
gulationa  contained  ii 
Table  (C.)  in  thia  Scbeduk 
come  into  operation.  See- 
tiona 800,  822,  SaS,  504 
and  505,  to  be  repeiied 
immediately  on  the  ptf^ 
ing  of  thia  Act. 

Section  8  to  be  repealed  im- 
mediately on  the  paiiiog 
of  thia  Act. 


For 
For 


TABLE  (B.)    (See  Section  6.) 

Fee8  to  be  charged  on  Examination  qf  BAigineere, 

First-class  Engineer's  Certificate  .  .£200 

Second'  class  Engineer's  Certificate        .  .       1    0   0 


TABLE  (C.)    (See  Section  25.) 
Regulations  for  preventing  Collisions  at  Sea^ 


Contents, 


Article  1.  Preliminary. 


Rules  concerning  Lights, 

2.  Lights  to  be  carried  as  follows : — 

3.  Lights  for  steam  ships. 

4.  Lights  for  steam  tugs. 
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Contents. 


Article  1.  Preliminary. 


Rules  concerning  Lights, 

2.  Lights  to  be  carried  as  follows :— > 

3.  Lights  for  steam  ships. 

4.  Lights  for  steam  tugs. 

5.  Lights  for  sailing  ships. 

6.  Exceptional  lights  for  small  sailing  vessels. 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

Rules  concerning  Fog  Signals. 

10.  Fog  signals. 

Steering  and  Sailing  Rules, 

11.  Two  sailing  ships  meeting. 

12.  Two  sailing  ships  crossing. 

13.  Two  ships  under  steam  meeting. 

14.  Two  ships  under  steam  crossing. 

15.  Sailing  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

18.  Construction  of  Articles  12,  14,  15  and  17. 

19.  Proviso  to  save  special  cases. 

20.  No  ship  under  any  circumstances  to  neglect  proper  pre- 

cautions. 


APPENDIX. 


REGULATIONS 


POR 


PREVENTING  COLLISIONS  AT  SEA. 


Llffhte. 


LiKhti  f»r 
•team  shipt. 


Lights  for 
•team  tugs. 


Light!  for 
•ailing  ahlps. 


Preliminary. 

Art.  1.  In  the  following  rules  every  steam  ship  which  is  nnder  sail  and 
not  under  steam  is  to  be  considered  a  sailing  ship  ;  and  eyery  steam  ship 
which  is  under  steam,  whether  under  sail  or  not,  is  to  be  considered  a  ship 
under  steam. 

Rules  concerning  Lights. 

Art.  2.  The  lights  mentioned  in  the  following  articles,  numbered  3,  4, 
5,  6,  7, 8  and  9,  and  no  others,  shall  be  carried  in  aU  weathers  from  sunset  to 
sunrise. 

Art  3.  Seagoing  steam  ships  when  under  weigh  shall  carry : 

(a.)  At  th6  foremast  head^  a  bright  white  light,  so  fixed  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  twenty 
points  of  the  compass,  so  fixed  as  to  throw  the  light  ten  points 
on  each  side  of  the  ship,  viz.,  from  right  ahead  to  two  points  abaft 
the  beam  on  either  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at  least 
five  miles : 

(6.)  On  the  starboard  side^  a  green  light,  so  constructed  as  to  throw  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  ta  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam  on  the  starboard  side,  and  of 
such  a  character  as  to  be  visible  on  a  dark  night  with  a  clear  at- 
mosphere at  a  distance  of  at  least  two  miles : 

(c.)  On  the  port  side^  a  red  light,  so  constructed  as  to  show  an  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the 
compass,  so  fixed  as  to  throw  the  light  from  right  ahead  to  two 
points  abaft  the  beam  on  the  port  side,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a 
distance  of  at  least  two  miles  : 

(J.)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard  screens 
projecting  at  least  three  feet  forward  from  the  light,  so  as  to  pre- 
vent these  lights  from  being  seen  across  the  bow. 

Art  4.  Steam  ships  when  towing  other  ships  shall  carry  two  bright  white 
mast-head  lights  vertically,  in  addition  to  their  side  lights,  so  as  to  dis- 
tinguish them  from  other  steam  ships.  Each  of  these  mast-head  lights 
shiul  be  of  the  same  construction  and  character  as  the  mast-head  lights 
which  other  steam  ships  are  required  to  carry. 

Art.  5.  Sailing  ships  under  weigh  or  being  towed  shall  cany  the  same 
lights  as  steam  ships  under  weigh,  with  the  exception  of  the  white  mast- 
head lights,  which  they  shall  never  cariy. 
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PrSliminaire. 


Art.  1.  Dans  les  regies  qui  suivent,  tout  navire  k  vapeur  qui  ne  marche 
qu'^  Taide  de  ses  voiles  est  consid^r^  comme  navire  ^  voiles ;  et  tout  navire 
dont  la  machine  est  en  action,  quelle  que  soit  sa  Yoilnre,  est  consid^r^ 
comme  navire  ^  vapeur. 

Regies  relatives  avafeux  et  aux  signaux  en  temps  de  brume. 

Art.  2.  Des  feux  mentionn^s  aux  articles  suivants  doivent  6tre  port^s,  h 
Texclusion  de  tous  autres,  par  tous  les  temps,  entre  le  coucher  et  le  lever 
du  soleil. 

Art.  3.  Les  navires  ^  vapeur,  lorsqu'ils  sent  en  marche,  portent  les  feux 
ci-apr^s : 

(a.)  En  ate  du  mat  de  misaine^  un  feu  blanc  plac^  de  mani^re  k  foumir 
un  rayonnement  uniforme  et  non  interrompu  dans  tout  le  parcours 
d'un  arc  horizontal  de  20  quarts  du  compas,  qui  se  compte  depuis 
Tavant  jusqu'^  2  quarts  en  arri^re  du  travers  de  chaque  bora  et 
d*une  port^e  telle  qu'il  puisse  ctre  visible  ^  5  roilles  au  moins  de 
distance,  par  une  nuit  sombre,  mais  sans  brume  : 

(&.)  A  tribord,  un  feu  vert  dtabli  de  fa^on  ^  projeter  une  lumibre  uniforme 
et  non  interrompue  sur  un  arc  horizontal  de  10  quarts  du  compas, 
qui  est  compris  entre  Tavant  du  navire,  et  2  quarts  sur  Tarri^re  du 
travers  ^  tribord,  et  d'une  port^e  telle  qu'il  puisse  ^tre  visible  ^ 
2  milles  au  moins  de  distance,  par  une  nuit  sombre,  mais  sans 
brume  : 

(c.)  A  bdbordy  un  feu  rouge  construit  de  fa^on  4  projeter  une  lumi^re 
uniforme  et  non  interrompue  sur  un  arc  horizontal  de  10  quarts 
du  compas,  qui  est  compris  entre  Tavant  du  navire,  et  2  quarts 
sur  Tarribre  du  travers  a  oftbord,  et  d'une  port^e  telle  qu'il  puisse 
^tre  visible  h  2  milles  au  moins  de  distance,  par  une  nuit  sombre, 
mais  sans  brume : 

(d,)  Ges  feux  de  cot^  sont  pourvus,  en  dedans  du  bord,  d^^crans  dirig^s 
de  Tarri^re  k  Tavant,  et  s^^tendent  ^  0™.90  en  avant  de  la  lumi^re, 
afin  que  le  feu  vert  ne  puisse  pas  6tre  apergu  de  blibord  avant,  et 
le  feu  rouge  de  tribord  avant 

Art.  4.  Les  navires  k  vapeur,  quand  ils  remorquent,  doivent,  ind^pen- 
damment  de  leurs  feux  de  c6t6  porter  deux  feux  blancs  verticaux  en  t^te  de 
mftt,  qui  servent  k  les  distinguer  des  autres  navires  k  vapeur.  Ges  feux  sont 
semblables  au  feu  unique  de  tdte  de  mkt  que  portent  les  navires  k  vapeur 
ordin  aires. 

Art  5.  Les  bfttiments  ^  voiles,  lorsqn'ils  font  route  i  la  voile  on  en 
remorque,  portent  les  m^roes  feux  que  les  blitiments  ik  vapeur  en  marche, 
^  Texception  du  feu  blanc  du  mkt  de  misaine,  dont  lis  ne  doivent  jamais 
faire  usage. 
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Art.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather, 
the  green  and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  deck 
on  their  respective  sides  of  the  vessel  ready  for  instant  exhibition,  and 
shall,  on  the  approach  of  or  to  other  vessels,  be  exhibited  on  their  re- 
spective sides  in  sufficient  time  to  prevent  collision,  in  such  manner  as  to 
make  them  most  visible,  and  so  that  the  green  light  shall  not  be  seen  on 
the  port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy,  the 
lanterns  containing  them  shall  each  be  painted  outside  with  the  colour 
of  the  light  they  respectively  contain,  and  shall  be  provided  with  suitable 
screens. 

Art.  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor  in 
roadsteads  or  fairways,  shall  exhibit,  where  it  can  best  be  seen,  but  at  a 
height  not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a  globular 
lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a  clear 
uniform  and  unbroken  light  visible  all  round  the  horizon,  and  at  a  distance 
of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for  other 
sailing  vessels,  but  shall  carry  a  white  light  at  the  mast-head  visible  all 
round  the  horizon, — and  shall  also  exhibit  a  flare-up  light  every  fifteen 
minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  shall  not  be  required  to 
carry  the  side  lights  required  for  other  vessels ;  but  shall,  if  they  do  not  carry 
such  lights,  carry  a  lantern  having  a  green  slide  on  the  one  side  and  a  red 
slide  on  the  other  side  ;  and  on  the  approach  of  or  to  other  vessels  such 
lantern  shall  be  exhibited  in  sufficient  time  to  prevent  collision,  so  that  the 
green  light  shall  not  be  seen  on  the  port  side  nor  the  red  light  on  tlie  star- 
board side. 

Fishing  vessels  and  open  boats  when  at  anchor  or  attached  to  their  nets 
and  stationary  shall  exhibit  a  bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented  £rom 
using  a  fiare-up  in  addition  if  considered  expedient 
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ships  meeting. 
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Rules  concerning  Fog  Signals. 

Art.  10.  Whenever  there  is  fog,  whether  by  day  or  night,  the  fog  signals 
described  below  shall  be  carried  and  used,  and  shall  be  sounded  at  least 
every  five  minutes  ;  viz. : — 

(a.)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before  the 
funnel  not  less  than  eight  feet  from  the  deck. 

(h.)  Sailing  ships  under  weigh  shall  use  a  fog  horn. 

(c.)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use  abelL 

Steering  a/nd  Sailing  Rules. 

Art.  11.  Tf  two  sailing  ships  are  meeting  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other. 

Art.  12.  When  two  sailing  ships  are  crossing  so  as  to  involve  risk  of  col- 
lision, then  if  they  have  the  wind  on  different  sides,  the  ship  with  the  wind 
on  the  port  side  shall  keep  out  of  the  way  of  the  ship  with  the  wind  on  the 
starboard  side,  except  in  the  case  in  which  the  ship  with  the  wind  on  the  port 
side  is  close  hauled  and  the  other  ship  free,  in  which  case  the  latter  ship 
shall  keep  out  of  the  way  ;  but  if  they  have  the  wind  on  the  same  side,  or 
if  one  of  them  has  the  wmd  aft,  the  ship  which  is  to  windward  shall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward. 
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Art.  6.  Lorsque  des  b&timents  k  voiles  sont  d'assez  fiedble  dimension 
pour  que  leurs  feux  verts  et  rouges  ne  puissentpas  ^tre  fix^s  d*une  mani^re 

Eermanente,  ces  feux  sont  n6anmoins  tenus  allum^s  sur  le  pont  k  leurs 
ords  respectifs,  pr^ts  h  Stre  montr^s  instantan<iment  k  tout  navire  dont  on 
constaterait  Tapproche,  et  assez  ^  temps  pour  pr^venir  Tabordage. 

Ces  fanaux  portatifs  pendant  cette  exhibition  sont  tenus  autant  en  vne 
que  possible,  et  pr^sent^s  de  telle  sorte  que  le  feu  vert  ne  puisse  6tre 
aper9U  de  babord  avant,  et  le  feu  rouge  de  tribord  avant.  * 

Pour  rendre  ces  prescriptions  d^une  application  plus  certaine  et  plus 
facile,  les  fanaux  sont  peints  ext^rieurement  de  la  couleur  du  feu  qu'ils 
contiennent,  et  doivent  Itre  pourvus  d'^crans  convenables. 

Art.  7.  Les  bfltiments,  tant  ^  voiles  qu*^  vapeur,  mouill^s  sur  une  rade, 
dans  un  chenal  ou  sur  une  ligne  fr^quent^e,  portent,  depuis  le  coucher 
juBqu*au  lever  du  soleil,  un  feu  blanc  plac^  k  une  hauteur  qui  n'exc^de 
pas  6  metres  au-dessus  du  plat-bord  et  proi'etant  une  lumibre  uniforme 
et  non  interrompue  tout  autour  de  I'horizon  a  la  distance  d'au  moina  un 
mille. 

Art  8.  Les  bateaux-pilotes  k  voiles  ne  sont  pas  assuiettis  k  porter  les 
m^mes  feux  que  ceux  exig^s  pour  les  autres  navires  a  voiles  ,*  mais  ils 
doivent  avoir  en  t^te  de  m&t  un  feu  blanc  visible  de  tons  les  points  de 
rhorizon,  et  de  plus  montrer  un  feu  de  quart  d^heure  en  quart  dlieure. 

Art  9.  Les  bateaux  de  p^che  non  pontes  et  tons  les  autres  bateaux 
^galement  non  pontes  ne  sont  pas  tenus  de  porter  les  feux  de  cot^  exig^s 

Eour  les  autres  navires  ;  mais  its  doivent,  s'ils  ne  sont  pas  pourvus  de  sem- 
iables  feux,  se  servir  d'un  fanal  muni  sur  Tun  de  ses  cot^s  d*une  glissoire 
verte,  et  sur  I'autre  d'une  glissoire  rouge,  de  fafon  qu^^  Tapprocne  d'un 
navire  ils  puissent  montrer  ce  fanal  en  temps  opportun  pour  pr^venir 
Fabordage,  en  avant  soin  que  le  feu  vert  ne  puisse  etre  apergu  de  b&bord, 
et  le  feu  rouge  ae  tribord. 

Les  navires  de  pSche  et  les  bateaux  non  pontes  qui  sont  k  I'ancre,  ou  qui 
ayant  leurs  filets  dehors  sont  stationnaires,  doivent  montrer  un  feu  blanc. 

Ces  mdmes  navires  et  bateaux  peuvent,  en  outre,  faire  usage  d*un  fea 
visible  k  de  courts  intervalles,  slls  le  jugent  convenable. 

Signaux  en  Umps  de  brume. 

Art  10.  En  temps  de  brume,  de  jour  comme  de  nuit,  les  navires  font 
entendre  les  signaux  suivants  toutes  les  cinq  minutes  au  moins,  savoir : 
(a.)  Les  navires  k  vapeur  en  marche,  le  son  du  sifflet  k  vapeur  qui  est 

Slac^  en  avant  de  la  chemin^e  4  une  hauteur  de  2d^.40  au-dessus 
u  pont  des  gaillards : 
(&.)  Les  blitiments  4  voiles,  lorsqu'ils  sont  en  marche^  font  usage  d*un 

comet : 
(c)  Les  bfttiments  k  vapeur  et  fl  voiles,  lorsqu'ils  ne  sont  pas  en  marche, 
font  usage  d'une  cloche. 

Regies  relcUivea  a  la  route. 

Art  11.  Si  deux  navires  k  voiles  se  rencontrent  courant  Tun  sur  Fantre, 
directement  ou  ^-peu-prbs,  et  qu*ii  j  ait  risque  d'abordage,  tons  deux 
viennent  sur  tribora,  pour  passer  a  bftbord  Tun  de  Tautre. 

Art.  12.  Lorsque  deux  navires  k  voiles  font  des  routes  qui  se  croisent  et 
les  exposent  k  un  abordage,  s'ils  out  des  amures  difi(^rentes,  le  navire  qui  a 
les  amures  k  b&bord  manoeuvre  de  mani^re  4  ne  pas  gener  la  route  de  celui 
qui  a  le  vent  de  tribord ;  toutefois,  dans  le  cas  ok  le  bfttiment  qui  a  les 
amures  4  bftbord  est  au  plus  pr^s,  tandis  aue  Tautre  a  du  largue,  celui-ci 
doit  manceuvrer  de  mani^e  k  ne  pas  gSner  le  bfttiment  qui  est  au  plus  pr^s. 
Mais,  si  Tun  des  deux  est  vent  arribre  ou  s'ils  ont  le  vent  du  mSme  bord,  le 
navire  qui  est  vent  arri^re  ou  qui  aper^oit  Tautre  sous  le  vent  manoeuvre 
pour  ne  pas  gSner  la  route  de  ce  deznier  navire. 
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Art  13.  If  two  ships  under  steiim  are  meeting  end  on,  or  nearly  end  on, 
BO  as  to  involve  risk  of  colUsion,  the  helms  of  both  ahall  be  pot  to  port,  so 
that  each  may  pass  on  the  port  side  of  the  other. 

Art  14.  If  two  ships  under  steam  are  crossing  so  as  to  involve  risk  of 
collision,  the  ship  which  has  the  other  on  her  own  starboard  side  afajdl  keep 
oat  of  the  way  ox  the  other. 

Art  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a  steam 
ship,  are  proceeding  in  such  directions  as  to  involve  risk  of  collision,  the 
steam  ship  shall  keep  out  of  the  way  of  the  skiing  ship. 

Art  16.  Every  steam  ship  when  approaching  another  ship  ao  as  to 
involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessaiy,  stop  and 
reverse;  and  eyery  steam  ship  shaU,  when  in  a  fog,  go  at  a  mooerate 
speed. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the 
way  of  the  said  last-mentioned  vessel. 

Art  18.  Where  by  the  above  rules  one  of  two  ships  is  to  keep  oat  of  the 
way,  the  other  shall  keep  her  course,  subject  to  the  qualifu^tions  contained 
in  the  following  article. 


ProTlto  to  eaTe 
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Art.  19.  In  obeying  and  construing  these  rules  due  regard  must  be  bad 
to  all  dangers  of  navigation ;  and  due  regard  must  also  be  had  to  any 
special  circumstances  which  may  exiAt  in  any  particular  case  rendering  a 
departure  from  the  above  rules  necessary  in  order  to  avoid  immf^irt;^ 
danger. 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship  or  &e  owner  or 
master  or  crew  thereof  from  the  consequences  of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of 
any  precaution  which  may  be  required  oy  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  the  case. 
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Art.  13.  Si  denz  nayires  sons  vapeur  se  rencontrent  courant  Tun  stir 
Fautre,  directement  ou  ^-peu-pr^s,  et  qu'il  y  ait  risque  d'abordage,  tous 
deux  yiennent  sur  tribord,  pour  passer  ^  bUbord  Tun  de  Tautre. 

Art  14.  Si  deux  nayires  sous  yapeur^  font  des  routes  qui  se  croisent  et 
les  exposent  a  s^aborder,  celui  qui  yoit  Tantre  par  tribord  manoeuvre  de 
manibre  k  ne  pas  gener  la  route  de  ce  nayire. 

Art  15.  Si  deux  nayires,  Tun  ^  yoiles  Tautre  sous  yapeur,  font  des  routes 
qui  les  exposent  ^  s*aborder,  le  nayire  sons  yapeur  manoeuyre  de  manibre 
a  ne  pas  g^ner  la  route  du  nayire  4  yoiles. 

Art.  16.  Tout  nayire  sous  yapeur,  qui  approche  un  autre  nayire  de 
manii^re  qu'il  j  ait  risque  d^abordage,  doit  diminuer  sa  yitesse  ou  stopper 
et  marcher  en  arrive,  s'il  est  n^cessaire.  Tout  nayire  sous  yapeur  doit,  en 
temps  de  brume,  avoir  une  yitesse  mod^r^e. 

Art.  17.  Tout  nayire  qui  en  d^passe  un  autre  goaveme  de  manibre  ft  ne 
pas  gdner  la  route  de  ce  nayire. 

Art  18.  Lorsque,  par  suite  des  regies  qui  pr^cbdeni,  Tun  des  deux 
b&timents  doit  manoeuvrer  de  manibre  it  ne  pas  gener  Tautre.  celui-ci 
doit  n^anmoins  subordonner  sa  manoeuvre  aux  regies  enonc^es  a  Tarticle 
sttivant 

Art  19.  En  se  conformant  aux  regies  qui  pr^cbdent,  les  navires  doivent 
tenir  eompte  de  tous  les  dangers  de  la  navigation.  lis  auront  ^gard  aux 
circonstances  particulibres  qui  peuvent  rendre  n^essaire  une  d&ogation 
a  ces  regies,  ann  de  parer  k  un  p^ril  imm^diat 

Art  20.  Rien  dans  les  regies  ci-dessus  ne  saorait  affiranchir  tm  navire, 
quel  qu*il  soit,  ses  armateurs,  son  capitaine  ou  son  Equipage,  des  conse- 
quences d*une  omission  de  porter  des  feux  ou  signaux,  d'un  d^faut  de  sur- 
veillance convenable,  ou,  enfin,  d'une  negligence  quelconque  des  pr^cau- 
tiona  commandoes  par  la  pratique  ordinaire  de  la  navigation  ou  par  les 
circonstances  particulibres  ae  la  situation. 
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APPENDIX. 


DIAGRAMS 

TO  ILLUSTRATE  THE  UIE 

OF  THE  LIGHTS  CARRIED  BY  VESSELS  AT  SEA, 

And  the  manner  in  which  they  indicate  to  the  vessel  which  sees  them  the 
position  and  description  of  the  vessel  that  carries  thenL 


Whm  both  red  and  green  lights  are  seen : 

A  sees  a  red  and  green  light  ahead ; — A  knows  that  a  vessel  u 
approaching  her  on  a  course  directly  opposite  to  her  ovn, 
asB; 


If  A  sees  a  white  mast-head  light  above  the  other  two,  she  knows 
that  B  is  a  steam-vessel. 

When  the  red,  and  not  the  green  light^  is  seen : 

A  sees  a  red  light  ahead  or  on  the  bow ; — ^A  knows  that  either, 
1,  a  vessel  is  approaching  her  on  her  port  bow,  as  B  ; 


or,  2,  a  vessel  is  crossing  in  some  direction  to  port,  as  D  D  D. 


<^Sx 


If  A  sees  a  white  mast-head  light  above  the  red  light,  A  knows  that  the 
vessel  is  a  steam-vessel,  and  is  either  approaching  her  in  the  same  direction, 
as  B,  or  is  crossing  to  port  in  some  direction,  as  D  D  D. 


'^^^sm 


riH 
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When  the  greeriy  and  not  the  red  light^  is  seen : 

A  sees  a  green  light  ahead  or  on  the  bow ; — A  knows  that  either, 
1,  a  vessel  is  approaching  her  on  her  staj*board  bow,  as  B  ; 


or,  2,  a  vessel  is  crossing  in  some  direction  to  starboard,  as  D  D  D. 


If  A  sees  a  white  mast-head  light  above  the  green  light,  A  knows  that 
the  vessel  is  a  steam-vessel,  and  is  either  approaching  her  in  the  same 
direction,  as  B,  or  is  crossing  to  starboard  in  some  direction,  as  D  D  D.     i 


INSTRUCTIONS  TO  RECEIVERS  OF  WRECK. 

Salvage  Cases. — Fees  and  Cotu, 

A  Scale  of  Fees  and  Costs  allowed  in  pursuance  of  the  25  &  26  Vict  c.  6S,  s.  49, 
by  the  Right  Honourable  Sir  George  Grey,  Baronet,  one  of  Her  Migesty'i 
Principal  Secretaries  of  State,  to  be  awarded  in  salvage  cases  by  Justices  of  the 
Peace  or  Courts  lawfully  authorized  to  hear  and  determine  such  cases  in  a 
summary  manner. 

Fees  to  Assessors  and  Umpires. 

£   s.  d. 

To  assessors,  for  each  day's  attendance  and  service  in  every  case  in 
which  his  assistance  shall  have  been  duly  required 1     1    0 

To  an  umpire,  when  duly  appointed  by  justices  under  section  461  of 
17  &  18  Vict,  a  104,  for  his  service  as  such,  for  each  day's  employ- 
ment       1     1     0 

Provided  the  total  sum  allowed  to  such  assessor  and  umpire  respec- 
tively shall  in  no  instance  exceed  the  sum  stated  in  section  462  of 
17  &  18  Vict.  c.  104. 

Fees  to  be  paid  to  the  Clerks  rf  Justices  or  Stipendiary  Magistrates  in  England  and 

Wales. 

And  if  the  above-mentioned  cases  be  heard  by  the  Judge  of  a  County 
Court  in  England,  a  sheriff  or  his  substitute  in  Scotland,  or  the  Re- 
corder of  a  Borough,  or  chairman  of  Quarter  Sessions  in  Ireland,  to 
be  paid  to  the  registrar  or  clerk  of  such  Court,  or  to  any  other  person 
acting  in  a  like  capacity. 
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0 

2 

0 

2 

0 

1 

0 

0 
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0 

2 

0 
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Convening  juftioet  and  imewori  and  ompiie  to  hear  a  caae  of  salvage— 

for  each  penon  eonvened. • • ••  0 

Notieea  to  partiei  to  the  inquizy,  of  time  of  hotfinp^  a  caae 0 

Summons  (and  duplicate)  to  each  witness  if  required    ••  • ••  ••  0 

To  person  serving  a  notice  or  summons • • 0 

Taking  written  examination  of  witnesses,  per  folio 0 

Copy  of  such  evidence  (if  required)  • ditto • 0 

Preparing  award ••••ditto 0 

Fair  copy  of  same ditto • 0 

Attendmg  justices,  and,  if  necessary,  also  assessor  and  umpure,  for  their 

several  signatures,  a  total  sum  or  0    5    0 

Writing  letters  specially  directed  to  he  written  by  the  justices  or  umpire, 

eachletter • • ••••••  0    2    0 

Fee9  Is  Witnutn. 

Seamen  and  others  of  same  class,  for  each  full  day's  attendance 0    8    6 

For  any  less  time  of  attendance 0    2    0 

Master  mariners,  pilots,  engineers,  and  all  other  witnesses,  for  each  full 

day's  attendance  ...•• • 0    5    0 

For  any  leas  time  of  attendance ••.. ••     0    8    0 

Note. — ^Travelling  expenses,  such  as  are  fair  and  moderate,  and 
have  been  actually  paid,  to  he  allowed,  hut  the  sum  not  to  exceed 
threepence  per  mile  each  way  in  going  to  and  returning  from  the  place 
of  meeting ;  and  all  witnesses  attending  before  justices  and  Courts, 
whose  usual  place  of  abode  is  distant  more  than  five  miles  from  the 
place  of  meeting,  and  who  may  be  necessarily  detained  there  more 
than  one  day,  to  be  allowed  no  greater  sum  for  each  night  they  may 
be  so  necessarily  detained  than  •* ^ • 0     16 

Fwi  to  PraetUiomrt. 

If  any  attorney  he  employed  to  conduct  the  inquiry,  &c.,  he  shall  receive 
for  each  day's  service • 110 

(But  no  fee  shall  be  paid  to  him  for  more  than  two  days'  attendance  in 

any  case.) 

I  hereby,  pursuant  to  the  act  25  &  26  Vict  c.  6Z,  s.  49,  paragraph  7,  determine 
that  the  foregoing  scale  of  costs  shall  be  awarded  in  salvage  cases  by  Uie  justices 
or  Court  by  whom  jurisdiction  is  exercised  io  salvage  cases  under  the  said  act. 

(Signed)       O.  GRET. 

IM  May,  1868. 


FORMS,  ORDERS  IN  COUNCIL, 

SCALES  OF  BOATS,  WATER  CASKS,  AND  MEDICINES, 

B£LA,TINa  TO  FAflSENaEB  SHIPS. 


Form  of  Passengers  List 

Ship's 
Namt. 

Kaitn*! 

Name. 

Temper 
BegisUr. 

Agpegate  Numher  of  Superficial 
Feet  in  the  leveral  Compart- 
ments set  apart  for  Passengexa 
other  than  Cabin  Passengers. 

ToUl  Number  of  Statute  Adults. 
ezclnilTe  of  Master,  Crew  and 
Cabin  Passengers,  which  the 
Ship  can  legalij  cany. 

Where 
bound. 

I  hereby  certify,  that  the  provisioni  actually  laden  on  board  this  ship  are  wifficient,  according  to 
the  requirements  of  the  Passengers  Act,  for  statute  adults  for  a  Toyage  of  days. 

(Signature)  Master. 

Dated  186    • 

Names  and  Descriptions  of  Passengers. 


Ports 

of 

Embarlca- 

tiott. 

Naoiet 

of 
Passen- 
gers. 

Age  of  each  Adult  of  12  Years 
and  upwards. 

Children 
between  1  and 

Infiutt. 

Pro. 
fsssion. 
Occupa- 
tion, or 
Calling 

of 
Fasten* 

gers. 

State 

whether 

English, 

Scotch, 

or  Irish. 

Port  at 
which 
Passen- 
gers 
have 
con- 
traeted 
to  land. 

Married. 

Single. 

ISYeara. 

Male. 

Female. 

Male. 

Female. 

Male. 

Female. 

Male. 

Female. 

Summary, 


Adults       

Children  between  1  and  12 
In£euits 

TouI        

• 

Nnmber  of  Souls. 

Equal 

to  Sutute 

Adults. 

English. 

Scotch. 

Irish. 

Total. 

We  hereby  certify,  that  the  above  is  a  correct  list  of  the  names  and  descriptioDS  of  all  the 
pasBengeri  who  embarked  at  the  port  of  ^ 

(Signed)  Master. 

Emigration  Officer. 
(Countersigned)  Officer  of  Customs  at 

Dated  186    . 

N^B.-^Umt  thould  be  ruled  in  the  same  firm  fir  amy  addUhns  to  the  Uet  qfter  the  Mn  firgt  eUart 
out  s  and  emUar  cert^/Seatet  be  nJ^omed  to  tuck  addiiiout  aecerdimg  to  the  requireateute  rfthe  act. 
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<•)  iBMit  btn 
thtchitotluiand 
BUiMmM  in  taU, 
with  oecvpttionf 
and  addmsM  of 
•ach  of  tlM  two 
oblifon. 

(»)B7s.l7oftho 
M  ft  tr  Viet  e. 
fil,  the  bond  must 
bo  for  fi.OOOI., 
wboro  neither  tho 
ownert  nor  the 
ehartercr  reside  in 
the  United  King- 
dom,  end  must 
oontain  an  addi« 
tiooal  condition. 
See  oNle,  p.  527. 


(c)  The  elaoso 
within  brackets 
is  to  be  inserted 
only  when  the 
ship  is  to  eall  at 
an  utennediate 
port  to  take  in 
water  as  prorided 
bys.  M  of  the 
act. 


{i)  This  clause  to 
be  inserted  only 
In  the  case  of  a 
foreign  passenger 
ship  proceeding 
to  any  of  the 
British  Colonies. 


(«)  Insert  names 
and  addresses  In 
iUll  of  the  wit- 
nesses. 

/)  Certifleateto 
be  signed  by  the 
chief  oiBcer  of 
customs  and  for- 
warded with  the 
bond  to  the 
colouTf  aooording 
to  s.  64  of  the  act. 


Form  of  Bond  to  he  given  by  the  Master  and  by  the  Owner  or  Charterer  cf 

a  "  Pasaenger  SJdpP 

Know  all  men  by  these  presents,  that  we  (a)  are  held  and  firmly 

bound  unto  our  Sovereign  by  the  grace  of  Grod  of  the  United 

Kingdom  of  Great  Britain  and  Ireland  defender  of  the  faith,  in 

the  sum  of  two  thousand  pounds  (&)  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  our  said  the  heirs  and  successors ; 

,  to  which  payment  well  and  truly  to  be  made  we  bind  oorselyes  and 
every  of  us,  jointly  and  severally,  for  and  in  the  whole,  our  heirs,  ex- 
ecutors, and  administrators,  and  eveiy  of  them,  firmly  by  these  presents. 
Sealed  with  our  seals.    Dated  this  day  of  one  thousand 

eight  hundred  and  sixty 

Whereas  by  the  ^Passengers  Act,  1855,**  it  is  amongst  other  things 
enacted,  that,  before  any  *^  passenger  ship**  shall  clear  out  or  proceed  to  sea, 
the  master,  together  witn  the  owner  or  charterer  of  the  ship ,  or  in  the  absence 
of  such  owner  or  charterer,  or  if  the  master  be  the  owner  or  charterer,  one 
other  good  and  sufficient  person,  to  be  approved  by  the  chief  officer  of  cna- 
toms  at  the  port  of  clearance,  shall  enter  mto  a  bond  to  Mi^esty, 
heirs  and  successors,  in  the  sum  of  two  thousand  pounds : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  ship 
whereof  the  above-bounden  is  master,  bound  to  is  in  all  re- 

spects seaworthy,  (c^  [and  if  the  said  ship  shall  call  at  the  port  of 
and  there  shall  oe  snipped  on  board  at  such  port  pure  water  for  the  use  of 
the  passengers,  sufficient  in  quantity  to  a£ford  an  allowance  of  three  qoaits 
daily  to  each  statute  adult  for  the  period  of  days  on  the  voyage  firom 

such  port  to  the  final  port  or  place  of  discharge  of  such  vessel,]  and  if  (not- 
withstanding any  penalty  by  the  said  act  imposed,  and  whether  the  same 
may  have  been  sued  for  and  recovered  or  not,)  all  and  every  the  require- 
ments of  the  said  "  Passengers  Act,  1855,**  (except  such  of  them  as  relate 
exclusively  to  passage  brokers  and  runners,)  and  of  the  emigration  com- 
missioners actmg  in  the  manner  prescribed  by  the  said  act,  and  of  any  order 
passed  by  her  Majesty  in  Council  relating  to  ^  passenger  ships**  and  now  in 
force,  shall  in  all  respects  be  well  and  tnUy  peiformed  {d)  [and  if  the  master 
for  the  time  being  of  the  said  ship  shall  submit  himself,  in  like  manner  as  a 
British  subject  being  the  master  of  a  British  passenger  ship,  to  the  juris- 
diction of  the  tribunals  in  Majesty*8  possessions  abroad,  empowered 
by  the  said  act  to  adjudicate  on  offences  committed  against  the  said  act! 
and- if  moreover  all  penalties,  fines,  and  forfeitures  which  the  master  of  such 
ship  may  be  adjudged  to  pay  for  or  in  respect  of  the  breach  or  nonfiilfilment 
of  any  of  such  requirements  as  aforesaid  shall  be  well  and  truly  paid,  and 
if  all  expenses  incurred  by  the  secretary  of  state  or  any  governor  or  British 
consular  officer  under  the  provisions  of  this  act  shall  also  be  well  and  troly 
paid,  then  this  obligation  to  be  void,  otherwise  to  remain  in  fiill  force  and 
virtue. 

Signed,  sealed  and  delivered  by  the  above-bounden  and 

in  the  presence  of  (<;). 

(/)  [I  hereby  certify,  that  the  above  bond  was  duly  signed,  sealed  and 

delivered  according  to  the  law  of  Great  Britain  by  the  said  master  of 

tiie  said  ship  and  by  the  said  (other  obligor)]. 

/a:«««*„««\         S  Chief  Officer  of  Customs  for  the  port 
•  (Signature;         i     of 

(Date)  186  . 


APPEimiX — WATEB  CASKS. 


Specification  of  Water  Catks,  mitable  for  Pastetufer  Shipt, 
of  various  Sizes. 


NoU. — Tha  itavM  ihould  be  nhice  oak ;  thl  heading  yellow  pine,  pitch  pioe,  or 
oik.  If  pine,  Ihe  up  wood  ihould  be  UltcD  off,  sad  oalt  euitlei  b«  uied.  Tbe 
hoopi  ihould  be  ■Gcording  to  the  above  ipecification,  or  of  eqiul  Hib«Umce>  The 
'  cailu  ihould  be  all  ganged,  and  the  eoatepti  marked  on  the  buog  ttave  of  each. 


OCXCVm  APFENDIX^-*FKE8H  WATEB. 


Obders  IK  Council  respecting  ApparatiafoT  distUUnff  Wdier, 
and  defining  Quantity  of  Fresh  Water  to  be  carrvedL 

At  the  Court  at  Buckingham  Palace,  the  6th  daj  of  May,  1857 : 
Present, — ^The  Queen's  most  excellent  Majesty  in  CounciL 

Whekeab  by  the  '^Passengers  Act,  1855,"  it  is  amongst  other  things 
enacted,  that,  before  any  passenger  ship  shall  be  cleared  out,  the  emigration 
officer,  at  the  port  of  clearance,  shall  satisfy  himself  that  there  is  on  board  a 
sufficient  quantity  of  pure  water,  carried  in  tanks  or  casks,  to  secure,  ihroa^< 
out  the  intended  voyage,  the  issue  of  three  quarts  daily  to  each  statute  adult 
for  the  use  of  the  passengers,  ezclusiTe  of  the  quantity  reauired  for  cooking ; 
and  whereas  it  is  also  enacted,  that  it  shall  be  lawful  lot  her  Miyesty,  hy 
any  Order  in  Council,  to  prescribe  such  rules  and  regulations  as  to  her 
Majesty  may  seem  fit,  for  permitting  the  use  on  board  of  passenger  ships 
of  an  wparatus  for  distilling  water,  and  for  defining,  in  such  case,  Sie  qaan- 
tity  of  nresh  water  to  be  carried  in  tanks  or  casks  for  the  passengers. 

Now.  therefore,  her  Majesty  doth,  by  and  with  the  aavice  of  her  Privy 
Council,  and  in  pursuance  and  in  exercise  of  the  authority  vested  in  her  by 
the  said  ^  Passengers  Act,  1855,*'  hereby  order  as  follows : 

Any  '* passenger  ship"  propelled  wholly  by  steam  eneines  of  not  less 
power  than  is  sufficient,  without  the  aid  of  sails,  to  propel  the  ship  at  the 
rate  of  five  statute  miles  an  hour,  may  be  cleared  out  and  proceed  on  her 
voyage  having  on  board,  in  tanks  or  casks,  only  half  the  quantity  of  poxe 
water  required  by  the  said  act  to  be  carried  for  the  use  of  the  pasaengers ; 
provided, 

1.  That  there  be  on  board  such  passenger  ship  an  efficient  apparatus,  to 

be  approved  by  the  emigration  officer  at  the  port  of  clearance,  §ar 
distillmg  fresh  water  from  salt  water  ; 

2.  That  the  owners,  charterers,  or  masters  of  the  ship,  before  clearance, 

lodge  with  such  emigration  officer  a  certificate  from  the  engineer  or 
surveyor  of  the  Board  of  Trade,  or  other  competent  person  to  be  named 
hj^  the  emigration  officer,  declaring  that  the  apparatus  has  been, 
within  the  seven  days  immediately  preceding  the  date  of  such  certifi- 
cate, examined  by  a  competent  person,  and  is  then  in  good  working 
condition,  and  stating  the  number  of  imperial  gallons  of  pure  fresh 
water  which  it  is  capable  of  producing  in  every  twenty-four  hours  ; 

3.  That  the  emigration  officer  is  satisfied  that  this  number  of  gallons  is 

not  less  than  the  whole  number  of  persons  about  to  proceed  on  the 
intended  voyage  of  such  ship  ;  that  is  to  say,  the  whole  number  of 
cabin  passengers,  passengers,  and  crew ; 

4.  That  there  is  rated  on  the  ship's  articles,  and  on  board  the  ship,  some 

person  who,  to  the  satisfaction  of  the  said  emigration  officer,  shall  be 
competent  for  the  proper  management  of  such  distilling  apparatus. 
And  to  prevent  all  doubts  on  the  construction  of  this  Order  in  Council, 
it  is  hereby  further  ordered,  that  the  terms  ^'  passenger  ship,"  "  emigration 
officer,"  "  statute  adult,"  ana  ^  master,"  shall  herein  have  tiie  same  signi- 
fications as  are  assigned  to  them  respectively  in  the  said  **  Passengers  Act 
1855." 

And  the  Right  Honourable  Henry  Labouchere,  one  of  her  Muesty^s 
principal  secretaries  of  state,  is  to  give  the  necessary  directions  herein 
accordingly. 

Wm.  L.  Bathttestt. 


OBDEBS  IN  COUNCIL,  AS  TO  FRESH  WATER.  CCXCIX 

At  the  Court  at  Buckingham  Palace,  the  13th  day  of  May,  1859 : 
Present, — The  Queen^s  most  excellent  Mi^esty  in  CounciL 

Whebeas  by  the  *'  Passengers  Act,  1855.**  it  is  amongst  other  things 
enacted,  that,  oefore  any  passenger  ship  shall  be  cleared  out,  the  emigration 
officer,  at  the  port  of  clearance,  shall  satisfy  himself  that  there  is  on  l^ard  a 
sufficient  quantity  of  pure  water,  carried  in  tanks  or  casks,  to  secure,  through- 
out tibe  intended  voyage,  the  issue  of  three  quarts  daily  to  each  statute  adult 
for  the  use  of  the  passengers,  exclusive  of  the  quantity  required  for  cooking ; 
and  whereas  it  is  also  enacted,  that  it  shall  be  lawful  for  her  Majesty,  by 
any  Order  in  Council,  to  prescribe  such  rules  and  regulations  as  to  her 
Majesty  may  seem  fit,  for  permitting  the  use  on  board  passenger  ships  of 
an  apparatus  for  distilling  water,  and  for  defining,  in  such  case,  the  quan- 
tity of  firesh  water  to  be  carried  in  tanks  or  casks  for  the  passengers. 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  Privy 
Council,  and  in  pursuance  and  in  exercise  of  the  authority  vested  in  her  by 
the  said  "Passengers  Act,  1855,**  hereby  order  as  follows  : 

Any  passenger  ship  maybe  cleared  out  and  proceed  on  her  voyage  having 
on  board,  in  tanks  or  Casks,  only  half  the  quantity  of  pure  water  reqiured 
by  the  said  act  to  be  carried  for  the  use  of  the  passengers  ;  provided, 

1.  That  there  be  on  board  such  passenger  ship  an  efficient  apparatus  for 

distilling  fresh  water  from  salt  water,  of  the  description  commonly 
known  as  Normandy*s  Patent,  or  of  such  other  description  as  may, 
with  the  sanction  of  one  of  her  MajeBty*s  principal  secretaries  of 
state,  be  notified  in  the  London  Gazette  as  having  been  approved  by 
the  emigration  commissioners ; 

2.  That  the  owners,  charterers,  or  masters  of  the  ship,  before  clearance, 

lodge  with  such  emigration  officer  a  certificate  from  some  competent 
person  to  be  named  by  the  emigration  officer,  declaring  that  the 
apparatus  is  of  one  of  the  descriptions  above  specified,  and  that  it 
has  been,  within  the  seven  days  mimiediately  preceding  the  date  of 
such  certificate,  examined  by  a  competent  person,  and  is  then  in 
good  working  condition,  and  statmg  the  number  of  imperial  gaUons 
of  pure  firesh  water  which  it  is  capable  of  producing  in  every  twenty- 
four  hours ; 

3.  That  the  emigration  officer  is  satisfied  that  this  number  of  gallons  is 

not  less  than  the  whole  number  of  persons  about  to  proceed  on  the 
intended  voyage  of  such  ship  ;  that  is  to  say,  the  whole  number  of 
cabin  passengers,  passengers,  and  crew ; 

4.  That  there  is  rated  on  the  ship*s  articles,  and  on  board  the  sliip,  some 

person  or  persons  who,  to  the  satisfaction  of  the  said  emigration 
officer,  shaU  be  competent  for  the  proper  management  and  repair  of 
such  distilling  apparatus. 
And  to  prevent  all  doubts  on  the  construction  of  this  Order  in  Council, 
it  is  hereby  further  ordered,  that  the  terms  "  passenger  ship,**  "  emigration 
officer,**  "statute  adult,**  and  "master,**  shall  herein  have  the  same  signi- 
fications as  are  assigned  to  them  respectively  in  the  said  "  Passengers  Act, 
1855.** 

And  the  Right  Honourable  Sir  Edward  Bulwer  Lvtton,  Bart.,  one  of  her 
Majesty *s  principal  secretaries  of  state,  is  to  give  the  necessary  directions 
herein  accordingly. 

Wm.  L.  Bathtjrst. 
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APPENDIX— lfEDICIN£& 


List  qf  SURGICAL  and  MIDWIFERY  INSTRUMENTS  which  ike 

Surgeon  of  a  PoMcnger  Ship  should  possess, 

A  pocket  dretting-cate,  containing  scalpel,  two  bistouries  (blunt-pointed  and 
sharp),  gum-lancet,  tenaculum, forceps,  spatula,  scissors,  two  probes,  silrer  director, 
caustic-case,  curred  needles  of  different  sizes. 

Lancet-case  with  at  least  four  lancets. — Case  of  tooth  instruments. — Midwifery 
forceps  and  trachea  tube. — Set  of  silrer  and  gum  elastic  catheters,  including  female 
cadieter  and  some  bougies^ — One  amputating  knife  and  catlin,  one  amputating 
saw,  one  Hey's  saw,  tourniquet. — Silk  of  different  sizes  for  ligatures  and  sutures. 

Detirahie  JddiUoHS, 

Cupping  apparatus.— Trocar  and  canula.— Trephine  and  elcTator^— Craniotosoy 
forceps,  perforator,  and  blunt  hook. 

N.B.  The  aurgeon  should  be  proTided  with  the  British  Pbannacopcei& 


SCALE  OF  MEDICINESfor  eoery  100  Passengers  in  «  Passenger  Ships,'' 
where  the  length  of  the  Voyage  computed  according  to  the  Passengers  Act 
is  100  Days  and  upwards.  The  Medicines  are  to  be  prepared  according 
to  the  British  Pharmacopcda, 

List  of  Medicines,  8rc.  required  for  every  100  Fersons^-^All  the  Volatile  Medicines 
and  Acids  to  be  put  in  Stopper  Bottles.  Before  the  Extracts  are  placed  in  the 
Jars  they  are  to  oe  wrappea  in  Bladder  or  Oil  Silk. 
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0  4 
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Acid  Acetic. 

Citric. 

GallicL 

Hydrocyanic.     Dil.     Ph. 
Brit,  marked  '*  Poison." 

Hydrochlor.  ^    Carefully 
Dil.  I  packed  in  a 

Nitric.  Dil.    I   small  case 

Sulph.  Dil.   J  with  sand. 

Tartaric. 
Ammon.  Carbw 

If       Hydrochlor. 
Amylum. 
Antimon.  Tartra. 
Argent!  Nitras. 
Borax. 
Calomelas. 
Ca)x.^-in  stop.  bott. 
Camphor. 

Chloroform — ^in  stop.  bott. 
Conf.  Senos. 
Copaiba. 
Creosoti. 
Cupri  Sulph. 
Emplas.  Cantharidis. 

„       Resins. 
Ext.  Aloes. 

Belladonna. 

Coloc.  Com  p. 

Conii. 
H    Hyoscyam. 
Ferri  lodidum. 
,f    et  Quin.  Citras. 
„    Sulph. 
Gentians  Radix. 
Hydrarg.  c.  CretA. 
Liniment:  Saponis. 


If 


If 


f« 


lb.  oz. 
0    8 


0 
0 
15 
0 
0 
0 
0 
2 
4 
1 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

1 


0 
0 


0 
0 
0 


2 
8 
0 

4 

i 

8 

1 

0 
0 
0 

8 

1 

4 
4 
4 
2 
8 
8 
3 
I 
0 


0     1 
0    2 


3 
2 


0  4 

0  4 

0  8 

0  8 

0  f 

0  1 


2 
1 
1 


Liquor  Ammon. 
„     Potassa. 
„      Plumbi  subacet. 
Magnesis  Sulph. 

„        Carb. 
Morphis  Hydrochlor. 
OL  LinL 
„   Menth.  Pip. 
I,   Oliva. 
„    Ricini  Opt. 
„   Terebinth. 
„  Croton. 
Oxymel  Scille. 
01.  Morrhua,  1  gal. 
Pil.  Calomel  Comp. 
PiL  Hydrarg. 
Plumbi  Acetaa. 
Potassa  Bicarb. 

„       lodidum. 
Pulv.  Acacis  Gummi. 

Aluminis  exaic 

Aromat. 

Creta  Arom. 
„    Prep. 

Ipecac. 

„    c  Opio. 

Jalapa. 

Kino  c.  Opio. 

OpiL 

Potassa  Nitrat. 

,1        Tartrat.  Acid. 

Rhai. 

Scammonii  Comp. 

Scilla. 

Ergota  —  in  atop.  bott. 

Zingiberis. 
Quine  Sulph. 
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BiEDIGINES. 
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Saponis  Dur. 
Seniue  Fol. 
Sodie  Bicarb. 

„     et  Potassio-tart. 
Sp.  Ether. 

„     Nitron. 
Ammoii.  Arom. 
Tenuior. 
Sulphur  Sublim. 
Tinct.  Amies. 

Camp.  c.  Opio. 
Catechu. 
Digitalis. 
Ferri  perchlor. 
Hyosciam. 
lodi. 
Kino. 
Opii. 
Rhai. 
Senns. 

Valerians  Ammon. 
Unguent.  Cetacei. 
Hydrarg. 
,.        Nit 
„        Oz.  Rub. 
Resins. 
H  Suljphur. 

Vini  Colchici. 

,f   Ipecac 
Zinci  SulphaL 
Linieed  Meal. 
Lint,  Best. 
Tow,  Common. 
Fine. 
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8  yds.  Emp.  Resins. 


1  2-oz.  graduated  GlassA  ^  eo«S  g 
Measure.  I  _  S*^  «  fi 

1  Minim  Glass. 

1  Bolus  Knife. 

2  Dozen  assorted  Phials. 
}  Gross  Phial  Corks. 
8  Yds.  Flannel. 
6  Yds.  Calico. 
2  Sponges. 
1  Bed  Pan. 
1  Paper  of  Pins. 

1  Piece  Filleting  for  Ban- 

dages, Bleeding. 

2  Trusses  for  Hernia,  right 

and  left. 
1  Paper  of  Pill  Boxes. 
6  Gallipots. 
1  Quire  of  Paper  for  put^ 

ting  up  Medicines.  _ 

•1  Pair    of     IndU     Rubber'^ 
Sheets. 

•i  Yard  of  Oiled  Silk. 

*1  Water  Cushion  (Hooper's). 

•1  Complete   Set   of  Cline's 

Splints. 
1  Set  of  straight  Splints. 
1  Enema  Apparatus. 
1  Bleeding  Porringer. 
1  Set    Copper    Scales    and 

Weights,  }  lb.  to  |  oz. 
1  Box  of  Small  Scales  and 

Weights. 
1  Wedgwood     Mortar     and 

Pestle. 
1  Wedgwood  Funnel. 
1  Iron  Mortar  and  Pestle. 

1  Plaster  Spatula. 

2  Skins  of  Leather. 
1  Pill  TUe. 

1  Tin  Bath,  2  ft  b^  18  in. 
4  Saucepans  of  different  sizes 

for  tne  exclusive  use  of 
the  Hospital. 
A  2-gallon  Water  Filter. 


a 


4  galls,  of  best  Chloride  of  Zinc,  in  a 

capped  bottle. 
i  cwt  Chloride  of  Lime. 
I  cwt.  Disinfecting  Powder. 

1  Male  Syringe. 
1  Female  ditto. 

Whenever  necessary,  and  especially  when  Cholera  prevails  as  an  epidemic,^  the 
Emigration  Officer  will  require  at  least  three  times  the  above  quantity  of  Oil.  pf 
Turpentine,  with  a  supply  of  Cayenne  Pepper  and  Mustard. 

List  qf  Surgical  and  Midwifery  TnttrumenU  which  the  Surgeon  qfa  Pauenger 

Ship  should  pouets. 

A  pocket  dressing-case,  containing  scalpel,  two  bistouries  (blunt-pointed  and 
sharp) ;  gum-lancet  i  tenaculum,  forceps,  spatula,  scissors,  two  probes,  silver  di- 
rector, caustic  case,  curved  needles  of  different  sizes. 

Lancet- case  with  at  least  four  lancets. 

Case  of  tooth  instruments. 

Midwifery  forceps  and  trachea  tubes. 

Set  of  silver  and  gum  elastic  catheters,  including  female  catheter  and  some 
bougies. 

One  amputating  knife  and  catlin,  one  amputating  saw,  one  Hey's  saw,  tourniquet. 

Silk  of  aifferent  sizes  for  ligatures  and  sutures. 

British  Pharmacopoeia. 

Detirable  Additions, 

Cupping  apparatus.      |     Trocar  and  canula.     |     Trephine  and  elevator. 
Craniotomy  forceps,  perforator,  and  blunt  hook. 


Cecil 


APPENDIX — ^MEDICINES. 


SCALE  OF  MEDICINES  for  '<  PasBenger  Shipg''  where  the  Lengih  of  Vojfogt  com- 

jNi<ai  accmrdkng  to  the  Fanengen  Act  is  under  100  2>^j; 


The  Medicinet  ue  to  be  prepared  according  to  the  British  Pharmacopoeia. 


MEDICINES. 


BluePiU 

Calomel    •• • 

Copaiva    •••••«..••..•••. 
Carbonate  of  AmmoDia  •••• 

CaatorOil    

CrotonOil    

Creoeote   

Chloroform  ••••••••■••••• 

Cream  of  Tartar  ••••• 

Chalk,  Prepared 

Dover's  Powder  ••••• 

Epsom  Salts 

Ipecacuanha,  in  powder . . « . 

Jalap,  in  powder •  •  •  •  • 

Laudanum    •••••••••••••• 

Lunar  Caustic • 

Magnesia,  Carbonate • 

Nitre,  Sweet  Spirit  of  •  •  •  • .  • 
Ammonia,  Aromatic  Spirit. . 

Nitre 

Opium,  powdered    

Quinine    ••••••••••••.«•• 

Paregoric  •  • 

Syrup  of  Squills  ••••••••.. 

Tmcture  of  Iron •  •  •  • . 

Spirit  of  Peppermint 

B^ubarb,  in  powder   

Rhubarb,  Tincture 

Soda,  Carbonate  ••  ••  • 

Sttffarof  Lead  •• 

Sulphur    ••. 

Sulphuric  Acid,  diluted  .  •  • . 

Tartaric  Acid  •• ••••• 

Tartar  Emetic 

Tincture  of  Catechu    

Turpentine,  Oil  of 

Friar's  Balsam 

Goulard's  Extract  

Olive  Oil 

Opodeldoc    

Disinfecting  Fluid  of  Chlo- 
rideofZinc   ••••• •• 
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APPLICATIONS. 

Adhesive  Plaister   

Mercurial  Ointment    • . « 
Spermaceti  Ointment  •  • , 

Blister  Plaister 

Basilicon  Ointment .  • . . , 
Lint • 
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MEDICINES. 


cccm 


Scale  of  Medicines  for  Passenger  Ships — continued. 

Fever  Powder — for  Adults. 

p.    Antim.  Potass.  Tart.  gn.  xxiv. 

Potassa  Nitr.  3iij&*    Mitee, 
5.  Doie    Ten  gralna  evexy  four  or  six  bonn. 


5. 


Astringent  Powder — for  Adults. 
9^ .    Pulv.  Cretae  Co.  c.  Opio.  ^iv. 
S,    DoM— •Fifteen  grains  every  four  hours. 

Aperient  Powder — for  Adults. 
T^    Calomelas  3jf8. 

P.  Jalaps  Co.  ^\v.    Mitce. 
S.    Dose^Half  a  draehm  to  two  scruples. 

Aperient  Pills— for  Adults. 
9^.    Pulv.  Scammon.  grs.  viy. 
Ext.  Colocynth.  Co.  Bij. 
Hydrarg.  Chlorid.  grs.  viij. 
Mitee  el  dMde  in  pUulas  xij. 

S.    Two  to  be  taken  for  a  dose. 
{Smtd  9Ui  tmthe  dozen.) 

Book  of  directions  for  medicine  chests. 

Set  of  scales  and  weights. 

Pestle  and  mortar. 

Tile. 

Enema  apparatus. 

Graduated  measure. 

Small  cup  and  spoon. 

The  above  scale  muti  be  accurately  and  carefully  made  iip  qf  the  best  medicines!  the 
bottles  well  corked,  properly  labeBed,  and  marking  the  formula  of  each  prescriptUm, 
The  castor  oil  not  sent  in  stone  jars.  When  the  passengers  exceed  600  the  only  extra 
medicine  required  wiU  be  haJ(f  a  poumd  rf  castor  oil  and  one  pound  of  Epsom  iaUsfor 
every  25  passengers. 


Fever  Powder— for  Children. 
T^    Pulv.  Antimonialis  3ij. 

Potasss  Nitr.  3tj.    Misce, 
S.  Dose— Five  to  eight  gr^s,  according  to  age. 
One  to  be  taken  erery  four  or  six  hours. 

Astringent  Powder — for  Children. 
^    CretfiB  Ppt.  3vj. 

P.  Crets  Co.  c.  Opio.  3ij. 
P.  Cinnam.  Co.  3j. 
Hydrarg.  c.  Crets.  3(8.    Misce. 
Dose— Six  to  eighteen  grains,  according  to 
age.    One  to  be  taken  every  four  hours. 

Aperient  Powder— for  Children. 
R.    Pulv.  Jalaps      ?    ^  -.. 
Pulv.  Scammon  t^'^'J- 
Pulv.  Zingib.  3&    Mlsce, 
S.    Six  to  fllteen  grains,  according  to  age,  for 

adoia. 

Spatula. 

Lancet. 

British  Pharmacopceia. 

Half  dozen  bandages,  5  yards  long  and 

3  inches  wide. 
Half  dozen  straight  splints,  of  different 

sizes. 


LIST  of  SURGICAL  and  MIDWIFERY  INSTRUMENTS  which  the 

Surgeon  of  a  Paaaenger  Ship  should  possess. 


A  pocket  dressing-case,  containing 
scalpel,  two  biatouries  (blunt-pointed 
and  sharp),  ffum-lancet,  tenaculum, 
forceps,  qpatula,  scissors,  two  probes, 
diver  director,  caustic  case,  cutred 
needles  of  different  sizes. 

Lancet  case,  with  at  least  two  lancets. 

Case  of  tooth  instruments. 

Midwifery  forcepa. 


Set  of  silver  and  gum-elastic  catheters, 
including  female  catheter  and  some 
bougies. 

One  amputating  knife  and  catlin,  one 
amputating  saw,  one  Key's  saw,  tour- 
niquet. Listen's  bone-nippers. 

Silk  of  different  sizes  fer  ligatures  and 
sutures. 


Desirable  Additions. 

Cupping  apparatus.        |        Trocar  and  canula.        I        Trephine  and  elevator. 
Craniotomy  forceps,  perforator,  and  blunt  hooks. 


GOCIV 


APPENDIX — BOATS. 


Boat  Scale, 

A  Scale  showing  the  Minimnm  Number  and  Size  of  Boats  which  the  Emi- 
mtion  Officers  in  the  United  Kingdom  will  be  prepared  to  pass  far 
Passenffer  Ships  in  the  exercise  of  the  discretion  vested  in  them  bf 
the  27^  section  of  the  *'  Passengers  Act,  1855.*' 


Eefbtartd  Tonaag* 
of  Ship. 


Lets  than  200  tons 
200  and  leas  than  400 

torn .    .    •    . 
400  and  less  than  000 

tons  •    -    -    - 
600  and  less  than  800 

tons  -    .    .    • 
800  and  lets  than  1,000 

tons  .... 
lyOOO   and   leas   than 

1,260  tons  -    .    . 
1,260    and    lets   than 

1,600  tons  -    .    . 
1 ,500  tons  and  upwards 


No.  of 
Boatf 

DOtleM 

than 


2 
8 

4 
6 
6 
6 

6 

7 


Bailing  Vetaeli. 


Minimnm 
Cubic  Con- 
tent! of  Life 
BooU. 


Feet. 
160 

200 

260 

280 

400 

900 

900 
928 


Minimum 

Cubic  Con- 

tenU  of  all 

the  Boats  of 

the  Ship. 


Feet. 
894 

712 

1,206 

1,780 

2,046 

2,646 

8,000 
8,600 


Steam  Yeudi. 


Minimnm 
Cubic  Con- 
tent! of  Life 
Boats. 


Feet. 
280 

802 

880 

880 

880 

900 

900 
928 


MlatainB 

CvbkCoa* 

tentfofaU 

the  BomoC 

tbeSUv- 


614 
1/05 
1,46S 
1,7S) 
2,04$ 
%^ 
S,000 

s,$oo 


N.Br— The  length  over  all  X  the  extreme  breadth  X  the  inaide  depth  amid^ipi 
is  to  be  considered  as  the  cubic  contents. 


In  vessels  of  200  tons  and  upwards  no  boat  of  less  than  150  feet  of  cabiesl 
contents  is  to  be  counted  in  the  above  number. 

In  vessels  of  600  tons  and  upwards,  two  of  the  boats  should  be  life  boiti. 
Thev  should  be  as  large  as  can  be  conveniently  carried  outboard,  and  bnitt 
whaleboat  fashion,  both  ends  alike,  and  the  ends  to  a  limited  extent 
inclosed  and  made  air-tight  Thev  should  have  a  sheer  of  about  three- 
fourths  of  an  inch  to  the  foot,  and  be  fitted  along  the  sides  and  under  the 
thwarts  with  strong  air-tight  tubes  of  about  ten  inches  diameter,  diminuh- 
ing  to  seven  or  six  inches  at  the  ends,  and  of  convenient  lengths,  say  fion 
two  to  three  feet  each.  Life  lines  should  be  fitted  along  the  sides,  and  six 
life-belts  for  the  crew  should  form  part  of  the  equipment  of  each  life  boat 
The  life  boats  should  be  carried  at  the  quarters. 

The  boat  fitted  as  a  long-boat  is  to  be  supplied  with  mast  and  sail  of  uj 
rig  that  may  be  preferred. 

Every  boat  must  be  seaworthy  and  provided  with  painter,  oaxs,  boat- 
hooks,  thole-pins,  plug  rudder  and  tiller,  all  of  which  are  to  be  propenj 
secured  in  the  boats. 

All  the  boats  to  be  kept  in  good  order,  clear,  and  ready  for  instant  use. 

No  greater  number  of  boats  need  be  taken  than  are  sufficient,  in  ue 
judgment  of  the  emigration  ofiicer  at  the  port  of  clearance,  to  carry  sU  "le 
crew  and  passengers  on  board.  Fifteen  cubic  feet  of  boat  may  be  ^^!^ 
sufficient  for  one  adult  Not  more  than  forty  adults  should  be  allowed  vx 
any  one  boat 


^^^^^^^^^^^^^^WBSSp8i^SW8SS{5i^^i^^^^'^^i!^^*^S55ipS  i  wirmajpimyyifi 


OBDEB  IX  COUNCIL — ^RULES  AND  REGULATIONS.  CCCY 

Ordeb  IN  Council  prescribing  Rules  for  preserving  Order, 
promoting  Health,  ^c,  on  board  Passenger  Ships. 

At  the  Court  at  Buckingham  Palace,  the  25th  day  of  Februaiy,  1856 : 

Present, — The  Queen's  most  excellent  Majesty  in  Council. 

Whereas  by  the  "Passengers  Act,  1855,"  it  is  amongst  other  things 
enacted,  that  it  shall  be  lawful  for  her  Majesty,  by  any  Order  in  Council,  to 
prescribe  such  rules  and  regulations  as  to  her  Majesty  may  seem  fit  for 
preserving  order,  promoting  health,  and  securing  cleanliness  and  ventilation 
on  board  of  passenger  ships  proceeding  from  the  United  Kingdom  to  any 
port  or  place  in  her  Majesty's  possessions  abroad,  and  the  said  rules  and 
regulations  from  time  to  time  in  like  manner  to  alter,  amend  and  revoke,  as 
occasion  may  require : 

And  whereas  it  is  expedient  to  revoke  an  Order  in  Council  made  at  a 
Court  held  at  Windsor,  on  the  16th  day  of  October,  1852,  in  virtue  of  the 
provisions  of  the  "Passengers  Act,  1852"  (now  repealed),  and  to  make  a 
new  Order  in  Council : 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  Privy 
Council,  and  in  pursuance  and  exercise  of  the  authority  vested  in  her  by  the 
said  "  Passengers  Act,  1855,"  order,  and  it  is  hereby  ordered,  that  the  said 
Order  in  Council  of  the  16th  day  of  October,  1852,  be  and  the  same  is 
hereby  revoked ;  and  that  the  following  shall  henceforth  be  the  rules  for 
preserving  order,  for  promoting  health,  and  for  securing  cleanliness  and 
ventilation,  to  be  observed  on  board  of  every  passenger  ship  proceeding 
from  the  United  Kingdom  to  any  port  or  place  in  her  Majesty's  possessions 
abroad  out  of  Europe,  and  not  being  within  the  Mediterranean  Sea: 

1.  All  passengers  who  shall  not  be  prevented  by  sickness  or  other  suffi- 

cient cause,  to  be  detennined  by  the  surgeon,  or  in  ships  carrying  no 
surgeon,  by  the  master,  shall  rise  not  later  than  7  o'clock  a.m.,  at 
which  hour  the  fires  shall  be  lighted  ; 

2.  It  shall  be  the  duty  of  the  cook  or  cooks,  appointed  under  the  39th 

section  of  the  saidf  "Passengers  Act,  1855,"  to  light  the  fires,  and  to 
take  care  that  they  be  kept  alight  during  the  day ;  and  also  to  take 
care  that  each  passenger  or  family  of  passengers  shall  have  the  use 
of  the  fireplace  at  proper  hours,  in  an  order  to  be  fixed  by  the  master ; 

3.  When  the  passengers  are  dressed,  their  beds  shall  be  rolled  up ; 

4.  The  decks,  including  the  space  under  the  bottom  of  the  berths,  shall  be 

swept  before  breaKfast,  and  all  dirt  thrown  overboard ; 

5.  The  breakfast  hour  shall  be  from  8  to  9  o'clock  a.m.    Before  the  com- 

mencement of  breakfast,  all  the  emigrants,  except  as  hereinbefore 
excepted,  are  to  be  out  of  bed  and  dressed,  and  the  beds  rolled  up, 
and  the  deck  on  which  the  emigrants  live  properly  swept  ; 

6.  The  deck  shall  fiirther  be  swept  after  every  meal,  and  after  breakfast  is 

concluded  shall  be  also  dry  holystoned  or  scraped.  This  duty,  as  well 
as  that  of  cleaning  the  ladders,  hospitals  and  round  houses,  shall  be 
performed  by  a  party  who  shall  be  taken  in  rotation  from  the  adult 
males  above  14,  in  the  proportion  of  5  to  every  ICX)  emigrants,  and 
shall  be  considered  as  sweepers  for  the  day.  mt  the  single  women 
shall  perform  this  duty  in  their  own  compartment,  where  a  separate 
compartment  is  allotted  to  them,  and  the  occupant  of  each  berth  shall 
see  that  his  own  berth  is  well  brushed  out ; 

7.  Dinner  shall  commence  at  1  o'clock  p.m.  and  supper  at  6  p.m.  ; 

8.  The  fires  shall  be  extinguished  at  7  p.m.,  unless  otherwise  directed  by 

the  master  or  required  for  the  use  of  the  sick ;  and  the  emigrants  shall 
be  in  their  bei*ths  at  10  o'clock  p.m.,  except  under  the  permission  or 
authority  of  the  surgeon,  or,  if  there  be  no  surgeon,  of  the  master ; 

9.  On  each  passenger  deck  there  shall  be  lit  at  dusk  and  kept  burning  till 

daylight,  three  safety  lamps,  and  such  further  number  as  shall  lulow 
one  to  be  placed  at  each  of  the  hatchways  used  by  passengers  ; 
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10.  No  naked  light  Bhall  be  allowed  between  decks  or  in  the  hold,  at  my 

time  or  on  any  account ; 

11.  The  scuttles  and  stem  ports,  if  any,  shall,  weather  permitting,  be 

opened  at  7  o'clock  a.m.  and  kept  open  till  10  o'clock  p.m.  ;  and  the 
hatches  shall  be  kept  open  whenever  the  weather  permits ; 

12.  The  coppers  and  cooking  utensils  shall  be  cleaned  eveiy  day,  and  the 

cisterns  kept  filled  with  water ; 

13.  The  beds  shall  be  well  shaken  and  ured  on  deck,  weather  peimittiDg, 

at  least  twice  a  week ; 

14.  The  bottom  boards  of  the  berths,  if  not  fixtures,  shall  be  remored  isd 

dry-scrubbed,  and,  weather  permitting,  taken  on  deck,  at  least  twiee 
a  week ; 

15.  Two  days  in  the  week  shall  be  appointed  by  the  master  as  washiog 

days  ;  but  no  washing  or  drying  of  clothes  shall  on  any  aecoimt  be 
permitted  between  decks ; 

16.  On  Sunday  mornings  the  passengers  shall  be  mustered  at  10  o'clock iJLt 

and  will  be  expected  to  appear  in  clean  and  decent  apparel.  The 
Lord's  Day  shall  be  observed  as  religiously  as  circumstances  will 
admit; 

17.  No  spirits  or  gunpowder  shall  be  taken  on  board  by  any  passenger;  and 

if  either  of  those  articles  be  discovered  in  the  possession  of  a  passenger, 
it  shall  be  taken  into  the  custody  of  the  master  during  the  rojace, 
and  not  returned  to  the  passenger  until  he  has  landed  or  is  on  the 
point  of  landing ; 

18.  No  loose  hay  or  straw  shall  be  allowed  below  for  any  purpose; 

19.  No  smoking  shall  be  allowed  between  decks ; 

20.  All  gambling,  fighting,  riotous,  disorderly  or  quarrelsome  conduct, 

swearing,  and  violent  or  indecent  language,  are  strictly  prohibited ; 

21.  Fire-arms,  swords  and  other  offensive  weapons  shall,  as  soon  as  the 

passengers  embark,  be  placed  in  the  custoay  of  the  master ; 

22.  No  sailors  shall  be  allowed  to  remain  on  the  passenger  deck  among  the 

passengers,  except  on  duty ; 

23.  No  passenger  shall  go  to  the  ship's  cookhouse  without  special  permission 

from  the  master,  nor  remain  in  the  forecastle  among  the  sailors  on  anj 
account ; 

24.  In  vessels  not  expressly  required  by  the  said  "  Passengers  Act,  1S55,' 

to  have  on  board  such  ventilating  apparatus  as  therein  mentioned, 
such  other  provision  shall  be  made  for  ventilation  as  shall  be  required 
by  the  emigration  officer  at  the  port  of  embarkation,  or,  in  his  absence, 
by  the  officers  of  customs ; 

25.  And  to  prevent  all  doubts  in  the  construction  of  this  Order  in  Conncl 

it  is   hereby  further  ordered,  that  the  terms  "  United  Kingdom,^ 
"passenger,^*  "passenger  ship,"  "passenger  deck"  and  "master* 
shall  herein  have  the  same  significations  as  are  assigned  to  them 
respectively  in  the  said  "Passengers  Act,  1856  ;" 
And  the  Right  Honourable  Henry  Labouchere,  one  of  her  Majesty  s 
principal  secretaries  of  state,  is  to  give  the  necessary  directions  herein  ac- 
cordingly. 

Wm.  L.  Bathubst. 
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Fwm  of  Passage  Broker's  Annual  Bond,  yyith  Tux)  Sureties^  to  be  approved 

hy  the  Emigration  Officer  at  the  nearest  Port 

Enow  all  men  b^  these  presents,  that  we,  A,  B,  (a)  of  C.  D,  of,  (a)  intert  chris- 

<fcc.  and  E.  F.  of,  &c.  are  held  and  firmly  bound  unto  JJ^JJ^'iSii 

our  Sovereign  by  the  grace  of  God  of  the  United  Kingdom  of  vith  ocoupatiom 

Great  Britain  and  Ireland  defender  of  the  faith,  in  the  sum  of  and  addreMe*  of 

one  thousand  pounds  of  good  and  lawful  money  of  Great  Britain,  to  be  Ji^,  "  *  *  ^^" 
paid  to  our  said  tlie  heirs  and  successors ;  to  which  pay- 

ment well  and  truly  to  be  made  we  bind  ourselves  and  every  of  us, 
jointly  and  severally,  for  and  in  the  whole,  our  heirs,  executors,  and 
administrators,  and  every  of  them,  firmly  by  these  presents.  Sealed 
with  our  seals.    Dated  this  day  of  one  thousand  eight 

hundred  and  sixtr 
Whereas  by  the  "  rassengers  Act,  1855,"  it  is  amongst  other  things  en- 
acted, that  no  person  whatever,  save  as  therein  excepted,  shall  directly  or 
indirectly  act  as  a  passage  broker  in  respect  of  passages  firom  the  United 
Kingdom  to  any  place  out  of  Europe,  ana  not  bemg  within  the  Mediterra- 
nean Sea,  or  shall  sell  or  let,  or  agree  to  sell  or  let,  or  be  in  anywise  con- 
cerned in  the  sale  or  letting  of  passages  in  any  ship,  whether  a  ^  passenger 
ship"  or  otherwise,  proceeding  from  the  United  Kingdom  to  any  such  place 
as  aforesaid,  unless  such  person,  with  two  good  and  sufficient  sureties,  to  be 
approved  by  the  emigration  officer  at  the  port  nearest  the  place  of  business 
of  such  person,  shall  have  previously  entered  into  a  Joint  and  several  bond 
to  her  Majesty,  her  heirs  and  successors,  in  the  sum  of  one  thousand  pounds : 
And  whereas  the  said  C,  D.  and  E.  F.  have  been  duly  approved  by  the 
proper  emigration  officer  as  sureties  for  the  said  A,  B. : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
A,  B.y  and  every  agent  whom  he  may  employ  in  his  business  of  a  passage 
broker,  shall  well  and  truly  observe  and  comply  with  all  the  requirements  of 
the  said  recited  act,  so  far  as  the  same  relate  to  passage  brokers,  and  fiirther 
shall  well  and  truly  pay  all  fines,  forfeitures,  and  penalties,  and  also  all  sums 
of  money,  by  way  of  subsistence  money,  or  of  return  of  passage  money  and 
compensation,  to  any  passenger,  or  on  his  account,  together  with  all  costs 
which  the  above-bounden  A,  B.,  or  any  of  his  agents  as  aforesaid,  may  at 
any  time  be  adjudged  to  pay  under  or  by  virtue  of  any  of  the  provisions  of 
the  said  recited  act,  then  and  in  such  case  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force. 

Signed,  sealed  and  delivered  by  the  above-bounden  A,  B,,  C,  D.,  and 
E.  F.,  in  the  presence  of  (6).  (ft)  loiert  the 

_^___^^  names  and  ad- 

dresses in  full  of 

N^, — ^This  bond  is  to  be  executed  in  duplicate,  in  the  presence  of  and  to 
be  attested  by  an  emigration  officer  or  his  assistant,  or  an  officer  of  customs, 
or  a  magistrate,  or  a  notary  public.  One  part  is  to  be  deposited  with  the 
emigration  commissioner^  in  London,  and  the  other  part  with  the  emigra- 
tion officer  at  the  port  nearest  to  the  place  of  business  of  the  broker.  Each 
member  of  a  firm  or  partnership  who  acts  as  a  passage  broker  must  give  a 
separate  bond  with  two  sureties. 

[The  bond  is  exempt  fi*om  stamp  duty,  but  must  be  renewed  annually 
with  licence.] 
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(«)  TIm  chrb- 
tUn  uid  sar- 
BAihet  in  AiU, 
vlth  the  addrtM 
and  trade  or  oecu* 
patiooofthe 
party  applyiof 
for  the  lleeDoe, 
mutt  he  correctly 
Inserted.    Ifn 
memherof  nflm, 
the  christian  and 
•urnamet  of  all 
the  BMnhert 
mutt  he  fifen. 


Form  of  PoBMge  Broker^s  Licence.^ 

A.B.(d)of  in  the  haviDg  shown  to  the  satisfaction  of  me 

[or  us]  tne  undersigned,  that  he  hath  given  bond  to  Majesty,  as  bj 

the  **  Pas8engei*8  Act,  1865/*  required,  and  also  given  fourteen  days'  prenous 
notice  to  the  emigration  commissioners  of  his  intention  to  make  appiicatioD 
for  a  licence  to  carry  on  the  business  of  a  passage  broker  in  respect  of  p^ 
sages  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being 
within  the  Mediterranean  Sea,  I  [or  we],  the  undersigned,  having  had  no 
sufficient  cause  shown  to  me  for  us],  and  seeing  no  valid  reason  why  thetaid 
A.  B,  should  not  receive  sucn  licence,  do  hereby  license  and  aathorize  the 
said  A,  B,Xo  carry  on  the  business  of  a  passage  broker  as  aforesaid  un^the 
end  of  the  present  year,  and  thirty. one  days  afterwards,  unless  this  licence 
shall  be  sooner  determined  by  forfeiture  for  misconduct  on  the  part  of  ibe 
said  A.  B.  as  in  the  "  Passengers  Act,  1855/*  is  provided. 

Given  under  my  hand  and  seal  [or  our  respective  hands  and  seals],  tfaii 


day  of 


186  .  at 


Signature 


(hJB.) 


1 


Justices  of  the  Peace,  Police  or  Stipen- 
diary Magistrate,  or  Sheriff  or  Siew- 
ard,  or  Sheriff  or  Steward  Sabstitote 
[as  the  case  may  be]. 


*  N.B.— Each  member  of  a  firm  or  partaerthip  who  acts  as  a  passage  broker  niut 

have  a  separate  licence. 


Form  of  Notice  to  be  given  to  the  Emiaration  Oommiesianera  bif  Jugticts 

granting  a  Licence, 

Gentlemen, 
This  is  to  give  you  notice,  That  we  [or  I],  the  undersigned,  did  on  fte 
chriltiM'Sd^*  day  of  186    ,  license -4. -B.  of  (&)  to  cany  on  the 

■uroamet  in  full,  business  of  a  passage  broker  under  the  provisions  of  the  "  Passengers  Act, 

vith  the  eddrett     1855." 

;?  the'X*'"  Signatures  \  -^^^^^^^^  ^^  *^«  ^"^^  [orasthecoisms 

Place 

Date 
To  the  Emigration  Commissioners,  ^ 
London.  ) 
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Form  of  NoHce  to  be  given  to  the  BknigraUon  Commiseionere  by  any  Applicant 

for  a  Passage  Broker^a  Licence, 

Gentlemen, 
I,  A.  B,  (a)  of  in  do  hereby  give  you  notice,  that  it  is  iJdlSSi^*!^ 
my  intention  to  apply,  after  the  expiration  of  fourteen  clear  days  from  the  fuii,  with  the  ad- 
putting  of  this  notice  into  the  post,  to  the  justices  to  be  assembled  in  petty  **"■■  »nd  ^^^^oi^ 
sessions  to  be  held  (6)  [or  to  the  police  or  stipendiary  magistrate  ^rty  Ippfying  * 
for  the  city,  or  borough  or  district  of  or,  if  in  Scotland,  to  the  inr  a  licence, 
sheriff  or  steward  of  as  the  case  may  6«,J  for  a  licence  to  carry  on  JJJJiy  toiSe^'" 
the  business  of  a  passage  broker  under  the  provisions  of  ^  The  Passengers  ,^.  ^^  .^^  ^ 

Act,  1855.**  district  in  which 

Signature  J5«  P"jy  «l^njr. 

®  "Hofo  *^"  notice  has  his 

'^•^®  place  ©f  hasiness. 

To  the  Emigration  Commissioners,  | 
London.  i 


Form  of  Notice  to  be  given  by  the  Justices  to  the  Emigration  Commissioners 

qfForfdhire  of  a  Passage  Broker^ s  Licence, 

Gentlemen, 
This  is  to  give  you  notice.  That  the  licence  granted  on  the               day  (o)  The  christian 
of              186     to  A.  B.  (c)  of               in                to  act  as  a  passage  JJu/SSfrti? id- 
broker,  was  on  the               da^  of              now  last  past  duly  declared  by  dress  and  trade  or 
me  [or  us]  the  undersigned  justices  of  the  peace  in  petty  sessions  assembleo,  occupation  of  the 
to  be  forfeited  (d).                                   F            F     J^  CStS."*'"* 

Signatures  ^     ^^^ 

Place  and  date  186    •  generSly  the  re*. 

To  the  Emigration  Commissioners,  I  aon  offoifeitore. 

London. 


Form  of  Appointment  of  Passage  Broker's  Agent  Di»«ctioiii. 

I,  A,  B,^  of,  dc  \or  as  the  case  may  be"]  one  of  the  partners  and  on  behalf  iuMtt  in  the  pro- 
of the  firm  of,  dclname  aU  the  partners  and  the  styUofthe  firm']  carrying  SlristuSn  and* 
on  the  business  of  at  ,  do  hereby  nominate  and  appoint  you,  surname*  in  fall, 

C.  D,  of,  dftc,  to  act  as  my  agent  and  on  my  behalf  in  the  sale  or  letting  of  J^*JJ*  the  correct  ^ 

signations  of  the 
oonstituent  and 


passages  and  otherwise  in  the  business  of  a  passage  broker,  according  to 
the  proyisions  of  **The  Passengers  Act,  1855. 


Signature  in  fuU  l^lvXu 

Place  and  date  186    .  •i-^^'^iy- 


Countersignature  |  ^P^of  *^  ^^^^'  **  *^^ 
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FORMS. 
PASSENGER'S  CONTEACT  TICKET. 


■od    miut    ippw       !■  Tbe  tIc 
en.   tech  eontnci    InlbcbndrD 


El  Ikkrt  In  Ihli  fbnn  ranit  be  girm  t«  e*etj 
■giDg  ipuuge  from  the  United  KiDgdem  to 
of  Eucepe,  and  not  bebig  within  the  UedUu. 

iftlllng  itdg  fct  IhD  Toyiga  moit  be  piloted 

)liDk>  mu'it  be  cDiieFll)'  fliled  In.  ftnd  the 
1  leglhlT  tlgnefl  with  lh«  chtt«li»n  nimei  ftud 
iddim  In  full  of  Ihe  put;  iiiuing  Ibe  uine. 

be  Iniertod  In  TDIdl  ftnd  not  In  llguiai. 

ee  Iftiued,  (tali  llchet  muit  net  be  vitbdiiwn 

mger,  noifttijftl>eTfttloa,ftddltlDn,  oinuon 


i 

i 

Eqnil 
Adulu. 

tone  RgUlei.  to 

I  eD()ige  ihftl  Ibe  penon  n*ia«d  In  the  aurlii  hereof 
■hftll  he  piovUled  wilb  (  ftleenge  puuge  le,  ftnd  ihall  be 
iBDdedfti,  thcnrntof  in  Intheiblp 

with  not  ICH  Ihin  ten  cukle  feet  for  Inggigi  tar  eeeh  i:*- 
Inte  adult,  and  ibdl  be  Tteiiulled  doiUig  the  rarf  " 
Ihellneof  delentlon  >l  inr  Blftce  befote  lie  ter  ■-— - 
lecordlng  U  Ibe  lubjiilned  loie,  for  the  tum  ef  18 


The  following  qnutltlee,  «t  lent,  af  wftlerftnd  pniiiiloni 
(to  be  iHUed  mnn  will  be  lopplled  b;r  the  mMiet  of  the 


[Hen  Inietl  the  Tlelu*l)ing  lale  intended  to  he  tued 
onlheTOTftge.    Thiiinuil  be  tlthet  (be  leale  nn- 

lUi  oc  tliUtcftleniadUltil  bf  the  IntToduetlaB  oF 
■nlclei  autboTlied  bj'  the  act  10  ba  inbiliiuted  for 

m  B  —If  men  DteniUi  ind  bedding  »•  In  ba 
pioitded  ij  the  iblp,  the  ftHpiUfttion  mtut  b*  In- 

Slgnatuie  in  tnll 
[irilfned  br  ft  bnkei  01  if ent,  ilata  nn  whoia  babiU-l 


Bftl*aca£ 
TDiftl£ 


KOTICBS  TO  PA9BEN0ERH. 

1.  If  pMieogere,  through  rodefunli  of  Iheltown,  arai 

Ihei  ihould  ftpply  to  the  jDVernment  emigiftllon  offlw 

).  FaiftEnaan  ihDUld  eftiefulli  keen  lUa  pftit  of  Ifaeli 
(he  and  of 


N.B.— Ihii  conlnet  tli 


pftaugv  In  thaihip. 
itnct  ticket  lIDfttta 
lumpl  mm  tlunp  dutj. 


cocxu 


APPENDIX. 


(•)  ThtehrUtka 
and  nimuiiM  Id 
Mlt  with  the  ad- 
di«M  of  the  party 
appljinf  for  the 
licence,  mast  he 
here  correctly 
Inaeited. 

(*)  City,  town, 
or  dbtrict  in 
which  the  emi- 
fmat  runner  to 
to  carry  on  hto 


Form  of  Emigrant  Rtmner's  Annual  Licence. 

A.  B.  (a)  of  in  the  having  made  application  in  writiiig  to 

as,  the  onderaigned  juBtices  of  the  peace  assembled  in  petty  sessions,  for 
the  (h)  of  to  grant  to  him  a  licence  to  enable  him  to  be  regis- 

tered as  an  emigrant  runner  in  and  for  (Jb)  ,  and  the  said  {A.  A] 

having  also  been  recommended  as  a  proper  person  to  receive  such  licenee 
bj  an  emigration  officer,  or  by  the  chief  constable  [or  other  head  ofioer  ff 
police^  €u  tXe  cast  may  be]  of  [Oie  district^  toum  or  place  m  tcAiel 

the  said  A,  B.  is  to  carry  on  his  business']  :  We,  the  ander-mentioned  jostieei, 
having  no  sufficient  cause  shown  to  us,  and  seeing  of  ourselves  do  nlid 
reason  wh^the  said  A.B.  should  not  receive  such  licence,  do  hereby  grut 
to  him  this  licence  for  the  purposes  aforesaid,  subject  nevertheless  to  be 
revoked  for  misconduct  on  the  part  of  the  said  ^.  J?.,  as  in  the^Psssengen 
Act,  1855,"  is  provided. 


(c)  iMert  this 
when  the  defend- 
ant to  lommoned. 


(d)  Ineert  thto  in 
case  a  witneee  to 
•ununoned. 


(•)  Stole  whether 
emif  ration  officer, 
or  officer  of  cue- 
tomi,  or  fovern- 
ment  em^ntion 
afent,  or  passen- 
ger of  the  ship 

,  as  the  case 
may  he. 

ib)  Here  describe 
briefly  and  in 
general  terms  the 
requirement  (or 
requirements]  of 
the  act  which  has 
not  been  Ailflllcd. 

(c)  Name  the 
witness,  or  wit- 
nesses if  more 
than  one. 

(d)  Omit  these 
words  where 
there  to  no  con- 
viction, but  only 
an  order  of  a4ju- 
dJoation. 


Form  of  Summons  for  a  Drfendant  or  a  Witness. 

A.  B.  Complainant.  (     This  is  to  command  you  to  appear  without  fiul  on 
C.  D.  Defendant      S  the  day  of  instant  [or  next]  at 

o'clock  in  the  noon,  at  before  me,  or 

County,  or  city,  or  pother  the  magistrate  or  justices  of  the  peace  then  sod 

borough,  or  police  f  there  present  (c)  [to  answer  the  complaint  of 

district  of         \as  i  (an  emigration  officer,  or  assistant  emigration  officer, 

the  case  may  be].      or  officer  of  customs),  or  [in  the  colonies  a  government 

emigration  or  immigration  agent,  as  the  case  mmf  ht\^ 
for  a  breach  of  the  section  [or  sections,  as  the  cctse  may  he^  of  the 

"  Passengers  Act,  1855,"]  («?)  [or  to  give  evidence  in  the  complaint  oiA.B, 
against  C.  D,  for  breach  of  the  "  Passengers  Act,  1855."] 

/-  Justice  of  the  peace,  or  police 


Signed 


To 


Dated  this 


day  of 


or  stipendiary  magistrate, » 
sheriff  or  steward,  or  sh^ 
substitute,  or  steward  sub- 
stitute [as  the  case  nuy  he], 
18    . 


Form  of  Conviction  and  Order  of  Adjudication  wider  the  ^^Passengen  Act^ 

1855,"  when  the  Defendant  appears. 

A.  B.  Complainant  \     Be  it  remembered,  that  on  the  day  of 

C.  D.  Defendant. 


County,  or  city,  or 
borough,  or  police 
district,  or  stew- 
artry  of  [as 

the  case  may  be]. 


S  instant,  C.  D.  of  personally  came  before  me 

[or  us,  as  the  case  may  ^],  at  to  answer  the 

complaint  of  A.  B.  (a)  for  a  breach  of  the 
section  [or  sections,  as  the  case  may  be],  of  "The  Pas- 
sengers Act,  1855,"  in  that,  (tc.{b)or[as  the  ca»  siOf 
be],  for  a  breach  of  the  contract  contained  in  a  certain 
contract  ticket,  dated  and  issued  by 

to  for  a  passage  to  in  the  ship 

Whereupon  I  [or  we]  did  proceed  to  examine  into  the  complaint  so  made 
against  the  said  C  D.,  and  the  same  having  been  [admittea  to  be  true  by 
the  said  C.  D.,  or  as  the  case  may  be,]  fully  proved  to  my  [or  oar  J  satisfac- 
tion by  the  testimony  on  oath  of  E.  F.  (c),  a  credible  witness  [or  witnesses], 
I  [or  wel  (d)  (do  convict  him  the  said  C.  D.  of  the  offence  for  offences] 
aforesaidf;  and  I  [or  we])  do  adjudge  and  order  that  he  shall  pay  to  the 
said  ^.  ^.  as  such  [emigration  officer,  or  government  emigration  agent,  or 
officer  of  customs,  or  passenger  of  the  ship  as  the  case  may  oe],  the 

sum  of  £  by  way  of  penalty  [or  by  way  of  subsistence  money,  cr  of 


>»,    .-   -i-* 


FORMS.  CCCXIU 

return  of  passage  money,  w  as  damages  for  breach  of  such  contract  as  («)  int^  this  in 
i^oresaid,  <u  iht  case  may  &ej  [ (e)  and  shall  also  pay  to  the  said  A,  B.  the  ^utioiiii  *^^™* 
farther  sum  of  £  as  compensation  for  the  loss  and  inconvenience  awmrded. 

occasioned  to  (/)  by  the  loss  of  passage  in  the  ship  ].        (/)  Namath* 

(g) (And  I  [or  we]  do  also  adjudge  and  order  that  the  licence  granted  to  SSJJS?bV°oron" 
the  said  C  i>.  to  act  as  a  passage  broker  be  forfeited.)  whose  behalf  the 

\k)  (And  I  [or  we]  do  nereby  also  adjudge  and  order  that  the  sum  of  JJSSed***"*  ** 
£         being  a  part  not  exceeding  one  moiety  of  the  said  penalty  of  £  .  j  j^^  ^,^ 

be  applied  to  compensate  (t)  for  the  wrong  or  damage  which  he  [she  where  the  of- 

or  they]  has  or  have  sustained  in  this  matter.)  fender  is  a  pas- 

Ana  I  [or  we]  do  further  adjudge  and  order  that  the  said  C,  D,  shall  mf  uceneris^d!^ 
forthwith  pay  to  the  said  A,  B,  the  further  sum  of  £  for  the  costs  and  dared  forfeited, 

charges  by  him  the  said  A,  B,  incurred  in  the  prosecution  of  this  matter.     (*)  insert  this 
Given  under  my  hand  and  seal  [or  our  hands  and  seals],  this  day  tion?a?of  the*^ 

of  18     .  penalty  is 

awarded  to  any 

Justice  of  the  peace,  police  or  sender, 
stipendiary    magistrate,  or  (O  Name  the 
Signature  ^     sheriff  or  steward,  or  sheriff  JJJ*^*' "'  i*^ 

or  stewards  substitute  [as  /"jra^*! -«,«»• 
,  r  T  r     /i\  W  State  county 

ike  case  may  M],  for  (A;)      •  or  dutrict,  *«. 

as  the  case  may 
be. 


Form  of  Conoiction  and  Order  of  Abjudication  where  the  DefendaatU  does 

^^^PP^'  (a)  SUte  whether 

A,  B.  Complainant. )      Be  it  remembered,  that  C  D.  of  being  duly  emigration  officer, 

C,  D.  Defendant      )  summoned  to  answer  the  complaint  oiA,B,  (o)  for  a  ^^^^^, 

breach  of  the  section  [or  sections]  of  the  ^^Pas-  menteml^tion 

County,  or  city,  or%sengers  Act,  1865"  in  that,  d:c.{h)  or  [as  the  case  ^^^h?^^^!!^' 

borough,  or  police  /  may  he\  for  a  breach  of  the  contract  contained  in  a  '^  ,  m  the  Mse 

district,  or    stew- >  certain  contract  ticket,  dated  and  issued  by  may 'be. 

artiy  of  ]/^\  ^  for  a  passage  to  in  the  ship  (ft)  Describe 

the  case  may  6eJ.    J  did  not  appear  before  me  [or  us],  pursuant  to  jCTeiii^Srms  the 

the  said  summons.    Nevertheless,  I  [or  we]  did  pro-  requirement  \or 

ceed  to  examine  into  the  complaint  so  preferred  against  the  said  C.  i>.,  and  'f^"*'*'"f?^^^ 

the  same  having  been  duly  proved  to  m^  [or  our]  satisfaction  by  tiie  testi-  not  been  nlifliied! 

mony  on  oath  of  E,  F.  (c),  a  credible  witness  [or  witnesses],  I  [or  we]  do,  ^^^  ^^^^  ^^^ 

dc,  (proceed  as  in  preceding  form  of  conviction  according  to  the  circumstances  witness  or  wit- 

of  the  case).  ""•^- 


APPENDIX. 


Table  showing  the  mode  in  which  the  Sections  of  the  India 
Orders  in  Council  relating  to  Passenger  Ships  corresposd 
with  the  Sections  of  the  merchant  Shipping  Act,  1854(a). 


IndUaOrdcnln 

11.8.  A 

Comiett  of  1859. 

18M. 

Sect. 

Sect. 

2 

corretpondi 

with        122 

S 

n 

128 

4 

tt 

124 

6 

>f 

125 

6 

n 

126 

7 

» 

127 

8 

ft 

128 

9 

»t 

131 

10 

»> 

132,  133 

11 

If 

134 

12 

f» 

135 

18 

tt 

136 

14 

tt 

137 

15 

It 

138 

16 

ft 

139 

[17  Excepts  from  examination  and 
certificates  masters  and  mates 
of  registered  and  purely  Asi- 
atic-manned vessels  plying  be- 
tween India  and  Arabia;  and 
act  15  of  1863  adds  to  the  ex- 
ception similar  ships  of  less 
than  200  tons,  trading  between 
the  Straits  Settlement  and  the 
Gulf  of  Siam,  Eastern  Archi- 
pelago.] 
corresponds  with 


ff 
tt 


146 
147 
148 


18 
19 
20 

21  Repealed  by  act  15  of 

1863,  and  replaced  by 
s.  3  of  last-mentioned 
act 149 

22  corresponds  with        150 

23  „  151 

24  „  152 

25  „  154 

26  „  US 

27  M  156 

28  „  157 

29  „  158 
[30  Shipping  master  may  board  and 

muster  crew.] 
corresponds  with 


31 
32 
S3 
34 
35 


If 
ff 
ft 
ff 


161 
162 
163 
166 
167 


Indian  Order*  In 
Council  of  1859. 

Sect. 

[36   and    87   regulate 
wages.] 

38       corresponds  with 

39,40 


41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 


ff 
ff 
ff 
ff 
ff 
ff 
f> 
ff 
ff 
ff 
ff 


ff 


X.9.A. 

Sect 
advucei 

168 
169 
170 
171 
172 
17S 
174 
175 
181 
182 
18S 
184 
ISi 
186 
187 


[54  Foreign  wages  payable  incmrat 

coin.] 
55       corresponds  with     ^  188 
[56   Levy   of  wages  by  distroi  « 
goods  of  person  directed  to  pay.] 
corresponds  with       189 

191 


57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


ff 
ff 
ff 


ff 


ff 
ff 
ff 
ff 
ff 
ff 


ff 
ff 


194 
195 
196 
199 
202 
221 
222 
223 
224 
225 
228 

m 


[71  Shipping  master  may  board  uid 
inspect  provisions.] 
corresponds  with 


72 
78 

74 
75 
76 
77 
78 
79 
80 


232 
233 
234 
235 
236 
237 
238 
239 
240 


(a)  The  power  given  to  the  Governor- 
General  of  India  in  Council  by  s.  288 
of  the  M.  S.  Act,  1854,  has  been  exer- 
cised by  acts  1  of  1859,  and  15  of  1863. 


Act  28  of  1861,  which  was  passed  jn 
the  same  subject,  was  repealed  by  «|« 
above-mentioned  act  of  1863.  See  «»» 
p.  545. 
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CCCXT 


Indian  Orders  in 
Council  of  1859. 

Sect 

81  Repealed  by  act  15 

1868,  and  replaced 
sa.  4  to  7  of  that  act 

82  Ditto,  replaced  by  sa 

and  9  •  •         •  • 
corresponds  with 


83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
98 
94 
95 
96 
97 


fi 
»« 

it 

» 
f» 
»> 

$9 

n 


n 


*> 


1854. 

Sect, 
of 

by 

(6)  241 

.8 
242 
248 
244 
245 
246 
247 
248 
249 
250 
251 
252 
258 
254 
255 
256 
257 


Indian  Orders  in 
Council  of  1859. 

Sect. 

98       corresponds  with 

99 
100 

101,  102 
103 


»> 


>i 


f> 


t* 


r> 
tt 

V 
tt 


tt 


M.S.  A. 
1854. 

Sect. 
258 
259 
432 
433 
280 
281 
282 
283 
284 
285 
286 
287 


104 

105 

106 

107 

108 

109 

110 

111,  112  Procedure. 

113        corresponds  with        523 

114^118  Miscellaneous. 

[Many  of  the  sections  of  the  Indian 
Act  of  1859  correspond  closely  to 
or  are  copies  of  the  English  sec  • 
tions,  but  several  are  but  dis- 
tantly analogous.] 


The  power  given  to  the  Governor-General  by  sect  79  of  the  18  &  19  Vict.  c.  119, 
has  been  exercised  by  act  2  of  1860.  Sect.  1  adopts  sects.  2,  8  and  4  of  the  Eng- 
lish act  for  voyages  of  emigrant  ships  from  Calcutta,  Madras  and  Bombay  to 
Mauritius,  Jamaica,  British  Guiana,  lYinidad,  St  Lucia  and  Grenada,  and  from 
ports  of  British  India  to  ports  in  the  Red  Sea  and  Persian  Gulf. 

Sect  2  corresponds  with  sect.  52  of  the  English  act. 
8  ..  53 


If 


9t 


54 


tt 
tf 


(b)  Courts  having  Admiralty  juris- 
diction in  India,  and  where  there  is 
none,  the  principal  Criminal  Court  at 
every  port  in  India,  are  authorized  to 
try  charges  of  incompetency  and  mis- 
conduct against  any  master,  mate,  or 


engineer,  and  to  make  inquiry  as  to 
shipwreck  or  other  casualties  affecting 
ships.  The  local  Governments  have 
power  to  direct  similar  inquiries  on  the 
conduct  of  masters  or  mates  certificated 
by  any  local  (Indian)  Government 


INDEX. 


1 


INDEX. 


ABANDONMENT, 

of  seamen  abroad,  protection  against,  158. 

of  ship,  &C.  to  underwriter  (see  Lott),  41 S. 

after  payment  by  underwriters  as  upon  a  lost  ship,  867. 

of  passengers  abroad,  proTuions  to  prevent,  540. 

ABSENCE, 

of  seamen  (see  Desertion),  126, 172. 
justification  of,  127. 
punishment  of.  129. 
how  purged,  128. 

ACCEPTANCE, 

of  goods  under  bill  of  lading  (see  Bill  qf  Lading,  Freight),  288. 

ACCIDENTS, 

should  be  communicated  to  owner,  101. 

to  steam  Tcssel  to  be  reported  to  Board  of  Trade,  101,  521. 

ACCOUNTS, 

settlement  of,  between  part  owncrsp  80. 

ACIDS  (see  Lime  Juice). 

ACTION, 

damage  done  to  ship  in,  not  a  general  average,  826. 

ACTIONS  (see  RemedUt). 

power  of  Courts  to  stay,  if  brought  for  loss  of  life,  personal  iijury,  or 

damage  to  goods,  54,  note, 
no  right  of  action  for  loss  of  life  or  injury  until  inquiry  instituted  or  refused 

by  Board  of  Trade,  54,  note, 
what  constitutes  refusal,  54,  note, 
by  and  against  part  owners,  72,  78,  80. 
on  charter-parties,  251 — 255. 
on  bills  of  lading,  265—268. 
for  demurrage,  808. 
on  policies  of  insurance,  424 — 428. 
on  bottomry  bonds,  441. 
for  collision,  in  Court  of  Law,  461. 

in  Court  of  Admiralty,  466. 
by  salvors,  487, 488. 

ACTS  OF  GOD, 

what  they  are,  259. 

ship  owner  not  liable  for,  259. 

ADJUSTMENT  (see  General  Average,  Loetee  qfSkip). 
of  average  losses,  828. 

of  losses  under  policies  of  insurance  (see  InemroMee),  418. 
usage*  as  to,  418. 
on  valued  policies,  418. 
on  open  policies,  418. 
on  goods,  if  loss  total,  419. 

if  loss  partial,  420. 
loss  to  be  computed  on  gross  proceeds,  420. 
on  freight,  420. 
how  and  bv  whom  made,  420. 
liability  of  broker,  421. 
effect  of  settlement  in  account  with,  421,  422. 
set-off  of  premiums,  421 ,  422« 
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ADJUSTMENT— (mlimitfiO* 

effect  of  a4i^t™^i>t,  423. 

fraud  or  mistake  in,  423. 

money  paid  under  misuke  of  law  not  recoTcrable  back,  424. 

effect  of  broker  giving  credit  note,  424. 

of  account!  by  part  ownen,  80. 

of  differences  as  to  salvage  within  Cinque  Ports,  501. 

ADMIRALTY, 

protection  against  impressment,  126. 

ADMIRALTY  COURT  (see  CoUUUm,  Lien,  Matter,  Owner). 

may  summon  and  examine  witneises  by  word  of  mouth,  468. 

verdict  in  Court  of  Law  no  bar  to  proceedings  in,  in  cases  of  coUitioii,  46S. 

removal  and  new  appointment  of  master  by,  87. 

condemnation  of  captured  property  by,  42L 

proceedings  of,  in  rem,  67. 

jurisdiction  as  to  employment  of  ship  between  part  owners,  77. 

when  master  exercises  excessive  authority,  98. 
suits  for  master's  wages  in,  90. 

for  seamen's  wages  in,  91,  186. 

take  precedence  of  master's  claim,  90. 

so  masters  over  bottomry  bondowner,  90. 
former  limitation  of  jurisdiction  respecting,  188. 
jurisdiction  of,  over  mortgagees,  33. 

to  determine  amount  of  shipowner's  liability,  and  to  distribute  it,  25, 
52. 
when  ship  under  arrest,  jurisdiction  of,  for  loss  or  damage  to  goods,  5S. 

for  loss  of  life  or  personal  injury,  65. 

for  repairs,  69,  70. 

for  necessaries,  69,  70. 

necessaries  furnished  abroad  to  foreign  vessels,  69. 

over  claims  for  building,  equipping,  &c.  of  ship,  or  proceeds  under 
arrest  of  the  Court,  70. 

for  damage  to  goods,  70. 

for  damage  to  ships,  70. 

over  questions  between  co-owners  about  ownership  and  eamingB,  70* 
78. 

over  claim  to  stop  in  transitu,  on  refusal  of  master  to  deliver,  88. 

for  adjustment  of  accounts  between  part  owners,  80. 
suits  by  foreign  seamen  in,  190, 
application  of  M.  S.  Act,  1854,  in,  222. 
rules  in,  as  to  freight,  277. 
proceedings  on  bottomry  bonds,  441. 
power  over  foreign  ships,  457. 
proceedings  in  causes  of  collision,  457,  460. 

in  claims  for  salvage,  488. 
appeal  from  justices  where  sum  in  dispute  exceeds  50^,  490. 
where  claim  within  Cinque  Ports,  501. 
sentence  of  foreign  Court  of,  how  far  conclusive,  42. 
jurisdiction  of  Colonial  Vice- Admiralty  Courts,  488. 

ADMISSION, 

by  one  part  owner  not  binding  on  others,  77. 

ADULT, 

definition  of  *' statute  adult"  within  Passengers  Act,  523. 

ADVANCE  NOTES,  165,  note. 

AFFREIGHTMENT  (see  Charter-party,  Bill  of  Lading). 
contract  of,  227,  256. 

AGENT, 

to  register  ship,  authority  how  to  be  testified,  8. 

sale  of  ship  by,  30. 

agent  at  a  foreign  port  has  no  implied  authority  to  vary  contract  under  a 

charter-party,  287. 
receipt  of  goods  by  agent  under  bill  of  lading,  292. 
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AGEiiT---{eontinued). 

action!  by  and  against  agents  on  contract  of  charter-party,  252,  253. 

where  contract  not  under  seal,  252. 

signing  as  agent,  252. 

signing  as  principal,  252. 

evidence  admissible  to  show  agency,  252. 

but  not  to  get  rid  of  liability,  252. 
principal  described  as  agent,  252. 
acting  as  agent  without  authority,  252. 
may  be  shown  to  be  principal,  253. 
signing  his  own  name,  prima  facie  liable,  253. 
when  promise  implied  that  he  has  authority,  253. 
remedies  against  persons  falsely  assuming  to  be  agents,  258. 
power  of,  to  bind  principals  by  deed,  254. 
effect  of  concealment  by,  on  policy,  401. 

AGREEMENT  (see  Crew). 
for  sale  of  ship,  21. 

with  seamen  must  be  kept  by  master,  101. 
must  be  in  form  sanctioned  by  Board  of  Trade,  146b 

and  produced  to  consuls  and  otiicers  of  Queen's  ships,  152. 
in  what  ships  it  must  be  used,  146. 
regulations  respecting  it,  146 — 152. 
indorsement  on,  in  case  of  seamen  left  abroad,  140. 

of  seamen  provided  with  passage  home,  141. 
what  it  must  contain,  146 — 152. 
form  of,  147.   Appendix,  cclxxiv. 
blanks  to  be  left  in,  148. 
when  inoperative,  147. 
when  void,  148. 
verbal  agreements,  147,  note, 
provisions  of,  as  to  misconduct  of  crew,  147. 

for  maintaining  discipline,  Appendix,  cclxzvi. 
punishment  of  minor  offences,  148. 
in  foreign  going  ships,  149. 

regulations  respecting,  149. 

how  to  be  signed  and  attested,  149. 

roust  af>er  voyage  be  delivered  to  mercantile  marine  office  superin- 
tendent, 108. 

engagement  of  substitutes,  149. 

running  agreements,  150. 

regulations  respecting,  150. 
in  home  trade  ships,  151. 

regulations  respecting,  151. 

how  to  be  signed  and  attested,  151. 

to  serve  in  any  ships  of  same  owner,  151. 

duration  of,  151. 

penalty  on  master  and  owner  if  these  provisions  disregarded,  151. 
engagement  of  seamen  in  British  possessions,  151. 

sanction  of  British  consular  officer,  152. 
erasures,  alterations  and  inteilineations  in,  152. 

seamen  not  to  be  deprived  of  remedies  or  right  to  wages  or  salvage  by,  I47« 
may  be  proved  by  seamen  without  notice  to  produce,  152. 
master  bound  to  put  up  copy  of,  on  board,  153. 
punishment  for  altering  or  delivering  a  false  copy  of,  152. 

AIR, 

rights  of  crew  with  respect  to,  1 62. 
supply  of,  in  passenger  ships,  531. 

ALIEN  ENEMIES, 

insurance  by,  invalid,  332. 

ALLOTMENT  NOTES,  165,  166.    Appendix,  cdxxz. 

ALTERATION, 

of  policy  of  insurance  at  common  law,  339. 

under  Stamp  Acts,  340. 

where  alteration  renders  new  stamp  necessary,  841. 
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ANCHORS, 

•hip  to  be  seaworthy  must  be  furnished  with  proper,  46. 

liability  for  injuries  caused  by  sunken  anchor,  472. 

adjustnent  of  differences  as  to  salvage  for.  within  Cinque  Porta,  501. 

how  to  be  marked,  510. 

APPRENTICES, 

may  be  uken  on  board,  121. 
parish  apprentices,  121. 
regulations  to  be  observed,  122. 

in  Ireland,  122. 
•re  protected  from  impresament,  12S. 

no  settlement  gained  by  apprenticeship,  123  (see  Paruk  Jpprentice*}, 
remedies  for  wages,  122. 

ARREST  (see  Perils  intured  against  hy  Potiey)^ 
loss  of  ship  or  goods  insured  by,  369. 
of  foreign  ship  which  occasions  damage,  467. 
under  M.  8. Act,  1854.. 461. 
of  ship  in  Admiralty  Court  in  suit  for  collision,  467. 

ASSAULT, 

on  master  or  mate  by  seamen,  130. 

ASSIGNEES, 

of  bankrupt  or  insolvent,  property  in  ship  passing  to— must  be  authenticated 

by  declaration,  26. 
accompanied  by  evidence  of  title,  26. 
rights  of  assignees  of  bankrupt  part  owner,  76. 

ASSURED  (see  In$uranc€). 

AUTHORITY  OF  MASTER  (see  Crtw,  Matter,  Pastengert), 
over  crew  and  passengers,  92,  93,  514,  619. 

AVERAGE  (see  General  Average,  Particular  Joerage). 
within  memorandum  of  policy,  372. 


BALLAST, 

does  not  pass  on  sale  of  ship  and  furniture,  83. 

shipowners  bound  to  find,  for  ship,  283. 

merchandize  may  be  carried  as,  284,  note. 

what  articles  may  not  be  carried  as,  in  passenger  ships,  637t 

BANKRUPTCY  (see  Jteigneet). 

of  vendor  of  ship,  effect  of,  30. 
of  mortgagor,  36. 
of  part  owner,  76. 

BARRATRY, 

meaning  of  term,  106. 

nature  of  the  offence  at  common  law,  105,  106. 

what  amounts  to,  if  intent  fraudulent,  f06. 

neglect  to  pay  port  dues,  106. 

wilful  deviation  for  captain's  own  convenience,  106.    . 

cruising  for  prizes  without  orders  firom  owner,  106. 

smuggling,  106. 

running  away  with  ship  and  selling  her,  106. 

breaking  through  blockade,  106. 

dropping  anchor,  106. 

foreign  law  respecting,  106,  note. 

by  and  against  whom  it  may  be  committed,  106,  107. 

master  when  sole  owner  cannot  commit,  1045. 

nor  if  owner  consenting  party,  106. 

aliter,  if  part  owner,  107. 

must  be  against  owner,  107. 

statutory  offence,  107. 

when  it  excuses  delay  in  case  of  insurance,  359. 
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BARRATRY— (cofi<ifitf«if). 

]o88  of  ship  insured  by  reason  of,  871. 

destroying  or  damaging  vessel,  107. 

setting  fire  to  ship  whereby  life  is  endangered,  107,  108. 

or  with  intent  to  prejudice  owners,  107* 
exhibiting  false  signals,  107. 

BERTHS 

in  passenger  ships  must  be  of  specified  dimensions,  5S0. 
not  overcrowded,  580. 

may  not  be  taken  down  within  forty- eight  hours  after  arrival  of  ship  at  port 
of  discharge,  530. 

BILL  OF  ENTRY, 

delivery  of,  on  clearance  ouMrards,  95. 

BILL  OF  EXCHANGE, 

effect  of  master  or  crew  taking  bill  for  Wages,  90,  190. 
effect  of  shipowner  taking  bill  from  consignee  on  remedy  for  freight 
against  shipper,  293. 

BILL  OF  HEALTH,  104. 

BILL  OF  LADING  (see  Charter-party,  Freight,  Perilt  intured  against), 
duty  of  master  respecting,  98. 

when  conclusive  evidence  of  shipment  against  master,  98,  265. 
power  of  master  to  bind  owner,  112,  264,  297. 
general  nature  of  contract,  256. 
form  of,  256. 
neveral  parts,  256. 

effect  of  the  18  &  19  Vict.  c.  Ill .  .98,  257,  258,  265,  268,  316. 
cases  on,  258. 

conclusive  evidence  of  shipment,  265. 
stamps,  256. 

construction  of  contract,  257. 
negotiable  instrument,  257. 
effect  of  indorsement,  257, 815. 
when  indorsee  liable  for  freight,  258. 
when  property  does  not  pass  by  indorsement,  816. 
effect  of  receipt  of  goods  under,  288 — 298. 
as  to  liability  for  freight,  288,  289,  291—293. 

Seneral  average,  290. 
emurrage,  290, 291. 
no  contract  implied  by  law,  298. 
new  original  contract,  298. 

consignees  and  indorsees  may  now  sue  on,  257,  268. 
effect  of,  on  right  to  stop  in  tranMitu,  257,  274. 
ordinary  exceptions  in,  258. 

act  of  God  and  Queen's  enemies,  259. 

dangers  of  the  seas  and  navigation,  259 — 262,  863. 

losses  covered  by  '*  perils  of  the  sea,"  261. 

robbers  and  dangers  of  the  roads,  262. 

restraint  of  princes,  262. 

gross  negligence  of  shipowner,  268. 
effect  of  mistakes  in  contract,  264. 
parties  to  sue  on  contract  of  carriage,  265. 
action  should  be  in  name  of  person  who  employed  carrier,  266. 
consignee  usually  right  party  to  sue,  266. 
question  for  jury,  268. 
effect  of  ownership  of  goods,  266. 
right  to  bring  trover  by  indorsee,  268. 

liability  to  pay  freight  by  reason  of  receipt  of  goods  under,  288 — 298. 
no  duty  to  hand  over  copies  to  shipowners,  265. 

BILL  OF  SALE, 

formerly  grand  and  ordinary  bill  of  sale,  22.    Appendix,  cclf  iii. 
instrument  of  transfer  in  ail  countries,  22. 
sale  of  British  ship  must  be  by,  22. 
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BILL  OF  SALE— (eofiHmMif). 
mu8t  be  under  leal,  22. 
form  of.    Appendix,  cclviii. 
exemption  from  stamp  duty,  22. 
must  contain  description  of  ship,  22. 
how  to  be  executed,  22. 

oerti6cate  of  registry  need  not  be  recited  in,  23. 
entry  of,  in  book  of  registry,  24. 

appears  to  regulate  priority  of  vendees,  IS. 
must  be  produced  to  registrar,  24. 
transference  must  be  registered,  24. 
date  of  entry  roust  be  endorsed  on,  24. 
must  be  entered  in  order  of  their  production  to  registrar,  24. 
indorsement  of,  on  certificate  of  registrir,  24. 

effect  of  contract  which  fails  to  observe  requirementa  of  recent  statnte,  2S, 
n.(d). 

BLOCKADE  (see  Embargo). 
violation  of,  illegal,  250. 
by  subjecta  or  allies,  250. 

master,  agent  of  owner  of  cargo  as  well  as  of  ship,  250. 
no  excuse  for  nonperformance  of  contract,  250. 
effect  of,  on  contract  of  charter-party,  251. 
violation  of — breach  of  warranty  of  neutrality,  884. 

BOARD  OF  TRADE, 

appoint  part  of  local  marine  boards  for  examination  of  masters,  83. 

control  over  registry  of  seamen  vested  in,  1S8. 

regulations  for  maintaining  discipline  on  board  ship  sanctioned  by,  147. 

account  of  effecta,  money  and  wages  of  deceased  seamen,  184. 

survey  of  steam  vessels  by,  517. 

superintendence  over  wreck,  506. 

when,  may  buy  righta  of  wreck,  507. 

BOATS, 

if  under  fifteen  tons  need  not  be  registered,  8. 
do  not  pass  on  sale  of  ship,  38. 
loss  of,  under  policy,  342. 
salvage  remuneration  to  owners  of,  486. 

rules  as  to  boata  under  M.  S.  Act,  1854,  and  M.  S.  Act  Aroendmeot  Act, 

1862..515.     Appendix,  clziii. 
under  Passengers  Act,  1855.. 536. 

BODIES  CORPORATE, 

how  registered,  9. 

agent  to  register,  how  authorized,  8. 

declaration  by,  as  owners,  10. 

BOND, 

by  Trinity  House  (and  Cinque  Porta)  pilots,  196,  217. 
by  owners  or  charterers  of  passenger  ships,  526. 
how  it  may  be  proved  abroad  in  British  colonies,  527. 
by  passage  brokers,  542. 

BOTTOMRY  BOND  (see  Hypothecation),  433. 

insurance  on,  must  be  expressed  to  be  on  bottomry,  350. 
amount  which  may  be  insured,  350. 

BRITISH  SEAMEN  (see  Seamen).     • 

BRITISH  SHIPS  (see  Capture,  Mortgage,  Name  rf  BritUk  Shipe,  Otanert  if  Shift, 
Registry,  Sale), 
what  were  British  ships,  2. 
what  the  term  now  means,  2. 
right  to  import  goods  not  now  confined  to,  2. 
must  be  registered,  3. 
exceptions,  3. 
who  may  be  owners  of,  4. 
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BRITISH  SUlFS^cotUimied). 
toDDaffe,  how  ascertained,  6. 

or  ahipi  registered  before  recent  Act,  6. 

of  foreign  ships,  7. 

most  be  marked  on  main  beam,  6. 

and  number  of  certificate,  6. 
division  of  shares  in,  8. 
privileges  of,  17. 

may  be  manned  by  subjects  of  any  country,  17> 
reciprocity  with  foreign  countries,  18. 
national  character  of,  18. 
cease  to  be,  on  foilure  to  register  anew,  1 7. 
concealing  British  character  of  ship,  19. 
when  unqualified  person  forfeits  interest,  19. 

person  making  fiilse  declaration  touching  qualification  is  guilty  of  misde- 
meanor, 19. 

and  his  interest  is  forfeited,  19. 
how  forfeiture  carried  into  effect,  19. 

BROKER, 

sale  of  ship  by,  80. 

policy  brokers,  384. 

liability  of,  to  underwriters,  884. 

liability  of,  to  assured,  421. 

effect  of  settlement  of  loss  in  account  with,  421 — 424. 

regulations  respecting  passage  brokers,  648. 

must  give  bond  to  Crown,  542.   Appendix,  cccvii. 

must  give  contract  ticket,  648. 

must  obtain  a  licence,  542. 

form  ot    Appendix,  cccviiL 

BUILDER'S  CERTIFICATE  (see  Registry). 

must  be  produced  on  applying  for  registry,  10. 
what  it  must  contain,  10. 
penalty  for  false  statement  in,  11. 

BUOYS  (see  L\f$  BoaU  and  Buoyt), 
inspection  o^  474. 
injuring  or  removing,  475. 
rulefl  as  to,  under  M.  S.  Acts,  515. 

under  Passengers  Act,  6Z6. 

BURTHEN  (see  Ttmnage). 

misdescription  of,  in  charter-party,  284. 

in  contracts  with  passengers,  512,  note,  548. 

BYE-LAWS 

for  regulation  of  pilots,  197. 

CABIN  PASSENGER, 

authority  of  master  over,  98,  514,  519, 520. 
definition  of,  within  Passengers  Act,  522. 

CAPTAIN  (see  Master). 

of  Queen's  ship,  when  liable  for  acts  of  crew,  112,  460. 

CAPTURE, 

of  ship  or  cargo,  title  by  capture,  87,  868,  884. 

by  pirates,  40. 

by  Queen's  ship  or  merchant  vessel,  41. 

to  whom  captured  property  belongs,  41. 

condemnation  of,  41. 

by  what  Court  and  where,  42. 

effect  of  judgment  of  a  foreign  Court  of  Admiralty,  42,  885. 

effect  of,  on  freight  and  cargo,  48,  note,  278 — ^282. 

on  insurance,  868. 
return  of  vessel  after  total  loos  from  capture,  868. 
of  recapture  before  abandonment,  868. 
title  of  captor  relates  to  capture,  48. 
registry  of  captured  ships  after  condemnation,  43. 
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CAPTURE--(coii<tii«Al). 

effect  of,  on  wagei  of  crew,  170. 

OD  freight,  279,  282. 
Io«  by,  of  ship  or  goodi  insured,  368. 
when  a  toul  lost,  368. 

ramom  prohibited,  116,  368.  < 

■alfage  after  recapture,  481.  I 

CARGO  (lee  Bill rf Lading,  Charter-party ,  Freight,  Insurance,  Sale  of  Cargo). 
effect  of  capture  and  condemnation  on,  41,  43. 
duty  of  owners  as  to  receipt  and  care  of,  47. 
duty  and  liability  of  master  as  to,  97. 
delivery  of  cargo  by  master,  110. 
usage  as  to  mode  of  stowing,  231. 
contracts  to  load  a  full  cargo,  283. 

to  load  a  cargo,  286. 
of  passenger  ships  must  be  stowed  according  to  directiona  of  emigratioin 

officers,  537. 
what  articles  may  not  be  carried  as  cargo  of  passenger  ships,  537. 

CARRIER  (see  Common  Carriers). 

effect  on  right  to  stop  in  tramitUf  of  delivery  of  goods  to,  810. 

CASKS, 

description  of,  required  for  water  in  passenger  ships,  532. 

CATTLE, 

freight  for,  247. 

conditions  under  which  cattle  and  horses  may  be  carried  as  cargo  in  pas- 
senger ships,  537. 

CERTIFICATE  (see  Registry,  Provisional  Certificate), 
of  builder  to  be  produced  before  registry,  10. 
of  person  appointed  to  survey,  8. 
what  particulars  it  must  contain,  8. 
must  DC  delivered  to  registrar  before  registry,  8. 
penalty  for  making  false  statement  in,  11. 
of  registry,  11. 

must  be  delivered  up  to  be  indorsed  on  change  of  master,  12. 

on  change  in  registered  ownership  of  vessel,  12. 

number  of,  must  be  marked  on  main  beam,  6. 

what  it  must  comprise,  11, 12. 

improper  detainer  of,  18. 

change  of  ownerahip  to  be  indorsed  on,  12.  64.  , 

penalty  on  neglect  of  so  doing,  12, 13. 

loss  of,  13. 

provisional,  when  granted,  13, 15. 

duration  of,  13, 15. 

when  must  be  delivered  up  to  registrar,  13,  16. 

penalty  on  not  doing  this,  13.  i| 

detainer  and  use  of,  13,  14.  ( 

penalty  on  refusal  to  deliver  up  to  person  entitled,  14.  \ 

proceedings  if  person  detaining  has  absconded,  14. 

using  certificate  not  legally  granted  a  misdemeanor,  14. 
in  such  case  ship  may  be  seized,  14. 
and  becomes  forfeited,  14. 

need  not  be  recited  in  bill  of  sale,  22,  note. 

new  certificate  in  place  of  one  delivered  up,  12,  13. 
of  competency  of  master  and  mate,  84. 
of  service  of  master,  84. 
of  other  officers,  84,  note, 
production  of  to  mercantile  marine  office  superintendent,  94. 

to  officers  of  customs,  94. 
authorizing  master  or  mate  to  act  as  pilot,  205. 

as  engineer,  86. 
of  engineer,  86. 
of  compliance  with  Passengers  Act,  1855.  .518,  527* 

effect  of  noncompliance,  528. 

that  engineer's  certificate  as  required,  518. 
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CERTIFICATE  OF  MORTGAGE  (see  Mortgage). 
when  granted,  89. 
form  of,  39.   Appendix,  cclxv. 
form  of  revocation  of.     Appendix,  cclxvi. 
indorsement  of  mortgage  on,  39. 
effect  of  death  of  grantor  of  power,  39. 

of  his  bankruptcy  or  insolvency,  39. 
priority  of  mortgages  registered  on,  89. 
rights  and  liabilities  of  mortgagees,  40. 
discharge  of  mortgages  registered  on,  40. 
recording  of,  in  register  book,  40. 
cancellation  of,  40. 

CERT [FIC ATE  OF  SALE, 
when  granted,  28. 
particulars  required  in,  28. 
only  for  sale  of  entire  ship,  28. 
transfer  must  be  by  bill  of  sale,  29. 
for  what  places  granted,  28. 

must  enumerate  mortgages  and  certificates  of  mortgage  or  sale,  28. 
form  of,  29.    Appendix,  cclx. 
effect  of  death  of  grantor  of  power,  29. 

of  his  bankruptcy  or  insolvency,  29. 
requirements  when  sale  to  person  qualified  to  own  British  ships,  29. 
registry  anew  on  sale,  29. 
bill  of  sale,  &c.  to  be  produced  to  registrar,  29. 
indorsement  of  sale  on,  29. 

requirements  when  sale  to  a  person  not  qualified  to  own  British  ships,  29. 
effect  of  not  producing  certificates  required,  80. 

penalty,  30. 
cancellation  of,  30. 
notice  of  revocation  of,  80. 
form  of.    Appendix,  cclxvi. 

CHANCERY,  COURT  OF  (see  Jdmiralty  Courts). 

power  of,  to  determine  amount  of  shipowner's  liability,  and  to  distribute  it 

under  M.  S.  Act,  1854.. 55. 
power  to  sell  interest  of  unqualified  owners,  79. 
when  and  how  exercised,  79. 
to  restrain  sale  of  ship,  80. 

adjustment  of  accounts  between  part  owners  by,  80. 
alteration  of  contracts  by,  to  effect  intention  of  parties,  340. 
jurisdiction  of,  to  give  relief  on  bottomry  bonds,  444. 

CHANGE  IN  CREW 

before  final  sailing,  93. 

CHARTER-PARTY  (see  Freight,  Demurrage,  Bill  of  Lading). 
usually  not  under  seal,  227. 
general  nature  of  contract,  227. 
stamps,  228. 
form  of,  228. 

extent  of  authority  of  master  to  bind  over,  1 13. 
construction  of  contract,  230. 
from  what  time  it  speaks,  230. 
construction  by  usage,  231. 
must  explain,  not  contradict,  231. 

recent  cases,  231 — 233. 
is  to  be  construed  by  Court,  233. 
mistakes  in  contract,  234. 
conditions  precedent,  235 — 243. 
renunciation  of  contract,  if  accepted,  249. 
power  of  agent  at  foreign  port  to  vary,  287. 
discharge  of  written  contract  l)y  parol,  244. 
dissolution  of  contract  by  act  of  parties,  243. 

by  delay,  244. 
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diatolurion  of  contract  by  act  of  law,  244. 

by  war,  ioterdictioo  of  commerce,  &c»  244— 2M. 
embargo,  246. 
recent  eases,  246. 
infectious  disease,  249. 
frost,  249. 

want  of  water  in  riTer,  259. 
blockade,  250. 
party  by  contract  creating  a  duty  or  chaige  must  pcrfiifm  it  noCwitbataiiduig 

ineviuble  accident,  244. 
alUer,  if  duty  or  charges  imposed  by  law,  244. 
ordinary  remedies  on  contract,  251. 
parties  to  sue  and  be  sued  in  cases  of  agency,  252. 
where  contract  not  under  seal,  252^254. 
where  contract  by  deed,  251,  254. 
deed  inter  partes,  254. 
liability  of  owners  to  be  sued  when  charter-party  executed  by  master,  255. 
authonty  of  master  to  bind  owner  by  stipulations  in,  for  adyanoes,  118. 
right  of  master  to  sue  on,  255. 

CHRONOMETER 

passes  on  sale  of  ship,  appendages  and  appurtenancaa,  8S. 

CINQUE  PORT  PILOTS  (see  Pilot). 

now  under  Trinity  House  jurisdiction,  196. 

CINQUE  PORTS, 

what  they  are,  501,  note. 

salvage  claims  within  Jurisdiction  of^  500. 

wreck  within,  510. 

CLEARANCE  INWARDS, 

duty  of  master  respecting,  110. 

certificate  as  to  effects  of  seamen  dying  on  Toyage  necessary  for,  182. 

CLEARANCE  OUTWARDS, 

dutv  of  master  respecting,  95. 

sailing  without  does  not  render  the  Toyage  illegal,  95,  note. 

master  cannot  obtain,  without  certificate  of  registry,  3. 

nor  without  declaring  name  of  nation  to  which  ship  belongSi  18. 

nor  without  obtaining  certificate  of  compliance  with  M.  S.  Act,  1854. .  94. 

nor  unless  ship  is  proTided  with  requisite  boats  and  buoys,  516. 
ship  going  to  sea  as  Bntish  ship  without  clearance  may  be  detained, 3,  note. 
certificate  of  clearance  for  passenger  ships,  527. 

CLEARANCE  OF  PASSENGER  SHIPS  (see  Ceriificaie),  527. 
penalty  for  obtaining,  if  ship  not  properly  stored,  532. 
of  steam  Tcssels  carrying  passengers,  518. 

COASTING  VESSELS, 

when  they  need  not  be  registered,  8. 
when  they  need  not  employ  pilot,  205,  219. 

COCKET, 

what  it  was,  95,  note. 

COLLIERS 

need  not  employ  pilot,  205. 

COLLISION  (see  Lien,  Pilot). 

loss  by,  when  a  general  average  loss,  322. 

is  a  **  danger  of  the  sea,"  261,  364. 
duty  of  master  andcrew  to  avoid,  448. 
entry  of,  in  official  log,  449. 
general  rules  of  sailing,  449. 
Trinity  House  rules  as  to  steamers,  449. 
general  rules  as  to  lights,  450.    Diagrama,  Appendix,  ccxcii. 
statutory  provisions  for  the  purpose  of  preventing  coUisioos,  450. 
to  what  ships  applicable,  451,  452,  457. 
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steam  ship  not  under  steam  to  be  considered  a  sailing  ship,  452. 
if  under  steam,  a  ship  under  steam,  452. 
rules  as  to  lig;hts  and  fog  signals,  452 — 454. 
rules  concerning  fog  signals,  454^ 
steering  and  sailing  rules,  454,  455. 

must  be  strictly  complied  with,  456,  note, 
regard  to  be  had  to  special  circumstances,  455. 
all  owners  and  masters  to  obey  these  rules,  456. 
wilful  default  a  misdemeanor,  456. 
vessels  to  presume  that  these  rules  will  be  observed,  456. 
rules  formerly  not  applicable  to  foreign  vessels,  nor  to  British  ship  which 

comes  into  collision  with  foreign  vessel  on  high  seas,  457. 
rules  now  apply  to  all  ships  within  British  jurisdiction,  457. 

and  to  British,  French,  and  some  others,  when  not,  457.    Appendix, 
cclxxxiv. 
foreign  ships  when  to  be  treated  as  British  ships,  457. 
inspection  of  ships  as  to  lights,  458. 
parties  liable  in  respect  of  collision,  458. 
shipowners  and  charterers,  458. 

whether  both  liable,  458,  note. 

evidence  of  liability,  458. 
masters,  459. 

liable  both  to  owner  and  third  persons  in  respect  of  collisions  caused  by 
their  negligence  or  misconduct,  459. 

not  liable  to  owner  for  negligence  of  pilot,  211. 

whether  to  stranger,  221. 
owner  at  common  law  liable  for  pilot's  negligence,  221. 
where  pilot  taken  under  sUtute,  221. 
onus  lies  on  owner  to  prove  that  damage  was  occasioned  by  fault  of  pilot, 

proof  of  owner's  liability  in  Admiralty  Court,  224,  note. 

exemption  does  not  apply  where  master  and  crew  in  pari  delicto  with 

pilot,  224. 
acto  must  be  within  duty  of  pilot,  224. 
effect  of  Pilot  Acts  on  liability  of  owners,  roasters  and  pilots  (see  PUot), 

when  vessel  is  being  towed  by  steam  tug,  460. 

officers  of  Queen's  ships,  460. 

owner  of  transport  acting  under  orders  of  Queen's  officer,  459. 

rights  and  remedies  in  Courts  of  Common  Law,  461. 

parties  to,  461. 
power  to  arrest  foreign  ship  under  M.  S.  Act,  1854..  461,  462. 
proceedinffs  thereon,  462. 

effect  of  pTaintiff''s  negligence  on  his  right  to  recover,  462. 
cases  as  to,  464. 

negligence  of  persons  in  control  of  vessel  in  which  plaintiff'  is  passenger,  463. 
negligence,  question  for  jury,  468. 
where  collision  occasioned  by  breach  of  statutory  rules  as  to  sailing  or 

lights,  463. 
ships  to  assist  each  other  in  cases  of  collision,  464. 
consequences  of  failing  to  do  so,  464. 
limitation  of  liability  to  value  of  ship,  49 — 52,  465. 
measure  of  damages,  465. 
where  plaintiff*  has  received  a  sum  of  money  from  underwriter  in  respect  of 

the  same  ii^ury,  465. 
rights  and  remedies  in  Courts  of  Admiralty,  466. 
extent  of  jurisdiction,  466. 
where  collision  within  county,  466. 
where  damage  done  by  or  to  foreign  vessels,  467. 
mode  of  procedure,  467. 

where  plaintifi*  fails  in  identilying  the  vessel  seized,  468. 
etsa  voee  evidence  receivable,  468. 
verdict  at  law  not  a  bar,  468. 
effect  of  judgment  in  rem  in  Admiralty  Court,  468. 
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rulet  by  which  damages  are  awarded,  469. 

when  inevitable  accident,  469. 

when  non-obaenrance  of  Admiralty  regulations,  470. 

consequential  damages,  470. 

right  against  wrong-doer  is  for  complete  restitution,  471* 

lien  for  damages  on  property  condemned,  471. 

extent  of  lien,  471. 

bondjU^  purchaser  without  notice,  471. 

injuries  caused  by  obstructions  in  rivers  and  harbours,  472. 

owner  of  sunken  vessel  when  liable,  472,  473. 

owners  of  navigation,  on  whom  special  duty  is  cast  by  law,  472,  474. 

as  to  abating  public  nuisances  in  navigable  river,  474. 

inspection  of  light-houses  and  payment  of  light  dues  under  M.  S.  Act 

Amendment  Act,  1862.. 474. 
roles  as  to  lights  and  signals  in  harbours  and  rivers,  476. 
offence  of  exhibiting  false  signals  and  removing  buoys,  4t75, 
iigury  to  telegraphic  cables,  476. 

COLONIES, 

registration  of  ships  in,  5. 

▼ovages  of  passenger  ships  from,  />45. 

rules  for  Australian  colonies,  545. 

COMMISSION  BROKER  (see  Broker),  292. 

COMMON  CARRIERS, 

liabilitv  of  shipowners  as,  48. 

generally  no  distinction  between  land  and  water  carriers,  48,  note, 
whether  shipowners  carrying  passengers  beyond  sea  are,  48,  note, 
though  terminus  ad  quern  is  without  the  realm,  still  liable  as,  48,  note, 
carrier  partly  by  land  and  partly  by  water  within  Carriers  Act,  48,  note. 

COMPETENCY, 

certificate  of,  to  master  or  mate  of  **  foreign  going  ships,"  84. 

how  and  when  granted,  84. 

production  of,  to  officers  of  customs,  85. 

of  "  home  trade  passenger  ships,*'  84. 

how  and  v^hen  granted,  84. 

without  certificate  master  cannot  proceed  to  sea,  85. 

CONCEALMENT  ON  INSURANCE  (see  RepreteniatioH). 
what  assured  must  communicate,  898,  899. 
all  material  information,  898* 
what  he  need  not  communicate,  400. 
innocence  of  concealment  immaterial,  898. 
reports  as  well  as  facts  must  be  communicated,  398,  400. 
effect  of  information  being  in  Lloyd's  lists,  400. 
concealment  by  agent,  401. 
materiality  of  concealment,  how  judged  of,  401. 

positive  importance  of  fact  not  material  if  it  would  have  affected  under- 
writer, 401. 
how  far  opinion  of  underwriters  is  evidence  as  to  materiality  of,  40 1,  402. 

CONDEMNATION  (see  Capture). 

CONDITION  PRECEDENT, 

in  charter-party,  what  is,  285—248. 

CONSEQUENTIAL  DAMAGES, 

what  may  be  awarded  by  Court  of  Admiralty  in  cases  of  collision,  470. 

CONSIGNEE,  I 

when  right  party  to  sue  on  bill  of  lading,  266.  | 

of  goods  when  liable  for  freight,  288—298. 

CONSIGNOR  (see  Stoppage  in  Transitu). 

when  entitled  to  sue  on  bill  of  lading,  267. 
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CONSOLIDATION  RULE,  425. 
when  granted,  425. 
when  defendant  bound  by,  426. 
plaintiff  may  bring  second  action,  426. 

CONSTRUCTION 

of  charter-party,  2S0. 
of  bill  of  lading,  257. 
of  policy  of  insurance,  341. 

CONSTRUCTIVE 

delivery  of  goods  (see  Stoppage  in  Transitu),  809—315. 
total  loss  (see  Louet),  404. 

CONTRABAND  GOODS, 

master  roust  not  carry,  96. 

CONTRABAND  OF  WAR,  247,  279,  note,  353. 

CONTRACT  (see  Agreement), 

CONTRACT  OF  AFFREIGHTMENT  (see  Charter-party,  Bill  of  Lading). 

CONTRACT  TICKET  (see  Passengers), 

CONTRIBUTION  (see  General  Average). 

of  part  owners  towards  expenses  of  ship,  74. 

CONVOY, 

contract  to  sail  with  first,  287. 

demurrage  whilst  ship  waiting  for,  808. 

warranty  to  sail  with,  881. 

what  implied  by,  881, 382. 

rendezvous,  382. 

separation  from,  by  weather,  882. 

neglect  to  keep  with,  882. 

sailing  orders,  382. 

excuse  for  not  obtaining,  882. 

breach  of  warranty,  882. 

COOK, 

when  one  must  be  carried  by  passenger  ship,  535. 
cooking  apparatus  must  be  carried  in,  535. 

CORN, 

meaning  of  term  in  memorandum  of  policy  of  insurance,  37  !• 

CORPORATION, 

ownership  of  ships  by,  9. 

COURT  OF  ADMIRALTY  (see  Admiralty  Court). 

COURT  OF  CHANCERY  (see  Chancery,  Court  of). 

CREW  (see  Agreement  with  Seamen,  Impressment,  Wages  qf  Crew). 
selection  of  crew  and  master  by  owners,  47. 
general  authority  of  master  over,  92. 
who  are  included  in,  120. 
apprentices,  121. 

regulations  under  M.  S.  Act,  1854,  respecting,  121, 123. 
impressment  (see  Impressment),  123. 
general  duties  of  crew,  125. 
bound  to  remain  by  ship,  125. 
breach  of  duty  by  disobedience,  126. 

desertion  (see  Detertion),  126 — 128. 

mutiny,  128. 

drunkenness,  absence  !h>m  ship  and  other  offences,  129—131. 
punishments  under  M.  S.  Act,  1854..  129—131. 
entry  of  offence  to  be  made  in  log  book,  131. 
how  extended  by  M.  S.  Act  Amendment  Act,  1862..  181,  132. 
may  be  apprehended  without  warrant  for  desertion,  132. 
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when  ■eunen  may  be  cooYeyed  on  board,  183. 
inducing  seamen  to  deieit,  &C.,  184. 
punitbmenta  of^  at  comnion  law,  184. 
offencea  on  high  aeaa  and  abroad,  185. 

rules  respecting,  185,  186. 
forfeiture  of  wages  (see  Waget  qf  Crew),  180,  181,  172—174. 
rights  of  crew  under  M.  S.  Act,  1854..  187. 

registration  of,  187,  188. 

lisU  of  crew,  188. 

local  marine  boards  (see  L^eml  MaHm  Board§),  189. 

mercantile  marine  offices  (see  MtrcantiU  Murine  Qfiee$)t  141. 

statutory  provisions  for  protection  of  seameuy  144. 

hiring  of  seamen,  144. 

licences  for,  144. 

penalty  for  receiving  remuneration  from  aeamcn  for  providii^  csi|iloy- 
ment,  145. 

overcharges  in  lodging  houses,  &c.,  145. 

soliciting  seamen  to  iMcome  lodgers,  145. 

engagement  of  seamen  in  British  possession,  151. 

protection  as  to  debts,  145. 

as  to  detention  of   property  by  lodging  house  keepers, 

145. 
as  to  overcharges  by  lodging  bouse  keepers,  145. 
agreements  with  seamen  (see  Agreement),  146. 
in  foreign  going  ships,  149. 
in  homeward  ships,  159. 
effect  of  alteration  in  agreements,  152. 
contract  for  additional  remuneration,  when  void,  171. 

when  not,  171. 
discharge  before  the  commencement  of  the  voyagei  158, 180. 
protection  against  abandonment,  158,  154. 
certificate  of  discharge,  158.    Appendix,  cclxzzi. 
when  left  abroad  under  certificate  of  unfitness  or  inability,  156»  180. 
master  to  deliver  accounts  of  wages  due,  155. 
wages  to  be  paid  in  money  if  practicable,  155. 
when  paid  by  bill,  owner  liable,  155. 
evidence  in  support  o(  155. 
psasage  home,  158. 
ezpenaes  recoverable,  154. 

provisions  for  seamen  shipwrecked  or  left  abroad,  156. 
now  subject  to  regulations  of  Board  of  Trade,  157. 
passage  home  provided,  156. 

maater  of  BriOah  ships  may  be  required  to  afford  paasage  home,  146. 
how  paid,  156. 

recovery  of  expenses  of,  157. 
when  paid  by  English  and  foreign  government,  158. 
extends  to  those  not  subjects  of  the  Queen,  158. 
provisions  for  health  of  crew,  158. 
right  to  complain  of  food,  158. 
where  no  ground  of  complaint,  159. 
weights  and  measures  for  food,  &c.,  161. 
compensation  in  cases  of  short  allowance,  159. 
medicines  and  medical  stores,  159. 
acids,  160. 

liability  of  owner  or  master  in  cases  of  neglect  to  provide,  160,  161. 
rights  of  crew  in  case  of  illness  or  death,  161. 

when  hurt  in  service  of  ship,  161. 

in  other  cases,  162. 
when  surgeon  to  be  carried,  162. 
rights  of  crew  with  respect  to  air,  space,  &c.,  162. 
to  go  on  shore  to  make  complaint,  168. 
wages  (see  Wages  qf  Crew),  148. 

forfeiture  of  wages  (see  F<irfeUure  rf  Woget),  172—174. 
certificate  of  discharge,  178. 
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master's  report  oo  discharge  before  superintendent  of  Mercantile  Marino 

Board,  163. 
wages  and  effects  of  seamen  dying  on  voyage,  182. 

at  home,  183. 
of  seamen  lost  with  ship,  183. 
will  of,  184. 
payment  of  creditors  of  deceased  Sfamfin,  185. 
when  claim  must  be  madO}  186. 
proof  of  claim,  IS5. 
if  not  made  within  six  years,  185. 
when  lost  with  ship,  183. 
penalty  for  fidse  evidence^  186. 
claim  when  barred,  186. 
effects  of  seamen  invalided  or  discharged  from  Queen's  ships,  186. 
charitable  corporation  for  relief  of  sick  seamen,  192. 
when  seamen  may  claim  salvage,  484, 

CUSTOM  (see  Utage). 

CUSTOM  HOUSE  OFFICERS, 

effect  on  contract  of  carriage,  of  seizure  of  goods  by,  251,  261. 
effect  on  claim  for  demurrage,  of  detention  by,  307* 

CUSTOMS  (see  Clearance). 

commissioners  of,  may  issue  instructions  to  registrars,  3. 
duties  of  master  as  to  clearance  outwards,  95. 

aa  to  clearance  inwards,  110. 


DAMAGE  DONE  TO  CARGO, 

effect  of,  on  freight,  282. 

jurisdiction  of  Admiralty  Court  as  to,  65. 

DAMAGES, 

measure  of,  in  actions  for  collision,  465. 

rules  by  which  damages  are  awarded  in  Admiralty  Court,  469. 

DAMAGING  SHIP  OR  STORES, 
punishment  of  seamen  for,  131. 

DANGEROUS  GOODS, 

notice  by  shippers  of  nature  oC  264,  521. 

right  of  owners  and  masters  to  refuse  to  receive,  264,  521. 

carriage  of,  in  passenger  ships,  prohibited,  537. 

DANGERS, 

of  the  seas  and  navigation  (see  Perili  innmd  ogamU  6y  Pp^My). 
what  they  are,  259. 
of  roads,  271. 

DATE, 

charter-parties  under  seal  speak  from  delivery  not  from  date,  230. 
impossible,  231. 

DEATH  OF  SEAMAN, 

amount  of  wages  payable  upon,  169. 

disposal  of  wages  and  property  of  seamen  dying  on  voyage,  182,  183. 

at  home,  184. 
evidence  o^  183. 

DECK  CARGO, 

general  average  in  respect  of,  826. 

timber  may  not  be  carried  as,  326,  note. 

when  prohibited  in  passenger  ships,  537. 

usage  that  underwriters  not  liable  for  general  average,  in  respect  of,  369. 

DECKS, 

on  what,  paasen^;ers  may  be  carried,  524,  525. 

of  passenger  ships,  must  be  constructed  to  satisfoction  of  emigration  coq^- 

missioners,  530. 
space  to  be  aJlowed  between,  580. 
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DECLARATION, 

of  owners  on  registry  of  ship,  9.  Appendix,  ccxlviii—ccliii. 

by  corporations,  10.  Appendix,  cell  v. 

effect  of  false,  as  to  qualification,  19. 

by  transferee,  28.  Appendix,  cclii. 

in  cases  of  bankruptcy,  insolvency,  marriage  or  death,  25.    Appendix, 

odxvu — cdxix. 
in  cases  of  mortgage,  57.  Appendix,  oclxx. 

DEED, 

construction  of  charter  when  by,  230. 

remedies  when  contract  of  affreightment  by,  254. 

where  policy  of  insurance  by,  425. 

on  bottomry  contract  by,  441. 

DEED-POLL, 

who  may  sue  on  policy  by,  425. 

DELAY, 

in  commencement  of  voyage,  effect  of,  on  liability  of  charterer,  94,  244. 
when  it  avoids  insurance,  857. 

DELIVERY  OF  CARGO, 

duty  of  master  as  to,  110. 

mistake  in,  111. 

when  bill  of  lading  presented  by  two  different  holders,  111. 

DELIVERY  ORDER, 

effect  of  transfer  on  right  to  stop  goods  U  Irassfhi,  259,  274. 

DEMISE, 

use  of  words  of,  296. 

DEMURRAGE, 

what  it  is,  805. 

construction  of  contract  for,  306. 

detention  for  purposes  of  loading,  though  caused  by  weather,  806. 

mode  of  claiming  in  declaration,  306,  note. 

general  rules  as  to  its  payment,  306.  k 

when  it  ceases,  306.  * 

delays  caused  by  superincumbent  goods,  807. 

by  crowded  docks,  307. 

by  difficulties  not  under  freighter's  control,  306. 

by  improper  interruption  by  shipowner,  307. 

by  Custom  House  restraints,  307. 
mode  of  computing  days,  307* 

Sundays  generally  included,  307.  I 

what  is  arrival  at  place  of  discharge,  807. 
waiting  for  convoy,  308. 
parties  liable  to  pay  it,  308. 

consignee,  808. 

indorsee  of  bill  of  lading,  290,  808. 
parties  to  lue  for  it,  388. 
master  cannot  sue  for  in  his  own  name,  unless  it  is  mentioned  in  the  bill  of 

lading,  309. 
when  no  lien  for,  294. 

DENIZENS 

may  own  British  ships,  4. 

DEPOSIT 

of  certificate  of  registry  need  not  be  registered,  38. 

DEPTFORD  STROND  PILOTS  (see  Trinity  House). 

DERELICT, 

what  it  is,  495,  note, 
claim  of  salvage  upon,  495. 

DESERTION, 

what  amounts  to,  126—128. 
under  7  &  8  Vict  c.  112..  127. 
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DESERTION— (coR^tft««J.) 

under  M.  S.  Act,  1854..  127. 

effect  of  receiving  mariner  back,  128. 

when  excusable,  128. 

punishment  of,  129. 

forfeiture  of  clothes  and  effects  upon,  129. 

of  wages,  130. 
when  purged,  128. 
foreign  deserters,  128  (see  Crew^  Wages  qf  Crew), 

DESTINATION  OF  SHIP, 

owners  bound  to  give  notice  of  change  of,  48. 

DETENTION 

during  voyage,  effect  of,  on  freight,  269. 

DEVIATION  (see  Insurance). 
what  amounts  to,  358. 
when  it  avoids  insurance,  100,  358. 
when  excused,  359. 
usage  as  to,  361. 
intention  to  deviate,  362. 
loss  before  deviation,  362. 

reservations  as  to,  on  policy  construed  strictly,  361. 
instances  of,  361,  362. 

DIETARY  SCALE  (see  Passengers). 
on  board  passenger  ships,  533. 
substitutions,  534. 
variation  of,  by  emigration  commissioners,  534. 

DISOBEDIENCE  (see  Crew). 
of  mariner,  126. 

right  of  master  to  punish  for,  92,  130. 
statutory  punishments  for,  130. 

DISSOLUTION 

of  contract  of  charter-party  by  acts  of  parties  or  of  law,  243,  244. 

by  delay,  240. 
by  act  of  law,  244. 

by  war,  interdiction  of  commerce,  Src.,  244—250. 
by  embargo,  245. 
by  blockade,  250. 
by  war,  244. 

by  infectious  disease,  249. 
by  want  of  water  at  mouth  of  river,  250. 
by  frost,  249. 
of  written  contract  by  parol,  244. 

DISTRIBUTION  OF  SALVAGE  (see  Salvage),  494,  494,  note,  499. 

DOCK, 

injury  of  ship  in,  when  a  danger  of  navigation,  260. 

DOCUMENTS  (see  Ship*s  Pinters). 

DOUBLE  INSURANCE,  346. 
return  of  premium  on,  430. 

DRUNKENNESS, 

of  master,  forfeiture  of  wages  for,  88,  91. 
punishment  of  seamen  for,  127,  129. 
of  crew,  by  which  ship,  8rc.  is  endangered,  129. 
of  pilot,  214. 

DUES, 

port,  light,  or  harbour,  master  must  pay,  97. 

DUNNAGE, 

what  it  is,  97,  note, 
master  must  provide,  97. 
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DURESS. 

bottomry  bond  giten  ander,  invalid,  441. 

DUTIES 

of  ownen,  46  (tee  Ownert  of  Shipt). 
of  mastert,  86,  99,  108  (see  MatUr), 
of  crew,  126  (lee  Cr$w). 
of  pilou,  195,  213  (see  Piiat). 

EAST  INDIA  COMPANY, 

regis tratioD  of  yessels  within  territories  of,  5. 
power  of,  to  adopt  provisions  of  Passengers  Act,  546. 

EMBARGO, 

effect  of,  upon  wages  of  crew,  170. 

upon  contract  of  charter-party,  245. 

general  average  contribution  for  loss  sustained  by,  325. 

effect  of,  on  policy  of  insurance,  370. 

insurance  by  foreigner  against  British  embargo,  870. 

EMBEZZLEMENT 

by  master  or  crew,  liability  of  owners  for,  49. 
by  crew,  liability  of  masters  and  owners  for,  49. 
of  cargo  or  stores  by  crew,  131. 

EMIGRANT  RUNNERS,  543. 
must  wear  badge,  543. 
licence,  543.    Appendix,  cccxii. 

EMIGRANTS  (see  Ftutengtrt). 

EMIGRATION  OFFICERS  (see  Pattengtn). 

may  reject  food  and  water  not  of  good  quality,  532. 

ENEMIES  (see  AUm  EnemieM), 

ENGINEERS, 

examination  of,  for  certifteate,  86. 

when  certificated  engineer  must  be  carried,  86,  517. 

that  certificate  correct,  518. 

ENTRY  OF  GOODS» 

outwards,  95. 
inwards,  109. 
shipping  bills,  95. 

EQUITABLE 

title  to  ship,  35. 

EQUITABLE  DEPOSIT 

of  certificate— registry  acts  do  not  prevent  lien  of  pledgee,  38. 

ERASURES 

in  agreement  with  seamen  most  be  attested,  152. 

EVIDENCE, 

proof  of  ownership,  45,  46. 

registry  and  declarations  prjsi^ /ads  evidence  of  their  contents,  45. 
how  proved,  45. 
of  necessaries,  71. 
of  necessity  of  repairs,  1 14. 
as  to  liability  for  repairs,  61,  64, 114. 
as  to  forfeiture  of  wages,  173. 
log-book,  evidence  of  entries  in  it,  103,  134, 178. 
copy  of  release  before  superintendent  of  mercantile  marine  office,  179* 
li&t  of  passengers — evidence  in  actions  for  loss  of  life,  515. 
statement  of  payment  before  superintendent  of  mercantile  marine  office,  179* 
evidence  of  payments  therein  mentioned,  179. 

when  bill  of  lading  evidence  of  sliipment  of  goods  against  master  or  otoer 
person  who  signs  it,  265. 
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EVIDENCE— (eonliiiMi;.) 

of  agreement  with  seamen,  lo2. 
where  seamen  lost  with  ship,  188. 

omu  lies  on  owner  to  prove  that  damage  arose  firom  negligence  of  pilot,  224. 
of  ownership  in  cases  of  collision,  4*60. 
of  breach  of  warranty  of  neutrality,  884. 
of  title  to  use  British  flag,  19,  note. 

in  colonies,  of  counterpart  of  bonds  given  by  masters  of  foreign  passenger 
ships,  527, 

EXAMINATION, 

of  master  of  "  foreign  going  ships,"  84. 

of**  home  trade  passenger  ships,"  84. 
of  pilots,  197. 

EXECUTION, 

against  vendor  of  ship,  effect  of,  80. 

EXECUTORS, 

when  property  in  ship  vests  in,  declaration  by,  25. 

EXPRESS  WARRANTIES  (see  Jfarramtiet  on  Inturanee). 


FARES, 

provisions  to  prevent  evasion  of,  in  steamers,  520. 

FERRYMEN, 

exempt  from  imprenment,  128* 

FIRE, 

liability  of  owners  of  ship  for  loss  of  goods  by,  50. 

offence  of  setting  fire  to  ships,  107. 

not  occasioned  by  lightning  not  within  exception  of  "  acts  of  God,"  259. 

liability  of  underwriters  for  loss  by,  867. 

for  spontaneous  fire  caused  by  goods  being  shipped  in  damp  state,  867. 
precautions  to  prevent,  in  passenger  ships,  686* 

FISHING  VESSELS, 

when  they  need  not  be  registered,  8. 

when  provisions  of  M.  S.  Act  for  preventing  misconduet  and  enforcing  dis- 
ciplme  on  board  apply,  129, 134. 

FLAG, 

improper  assumption  of  British  (see  Britith  Shipt),  19. 

penaltv  on  master  for  using  Queen's  flags,  105,  note. 

what  flag  roust  be  carried  where  ship  warranted  neutral,  884. 

FOOD  (see  Dietary  Scale,  Paetengere,  Pronsiemt), 
right  of  crew  to  complain  of,  158. 
compensation  to  crew  in  case  of  short  allowance,  159. 
weights  and  measures  for,  161. 
supplv  of,  in  passenger  ships,  581,  588. 
must  be  issued  cooked,  5SL 

FOREIGN  BUILT  VESSELS, 
how  registered,  10. 

FOREIGN  COURT, 

judgment  of,  when  conclusive,  48,  note,  884,  885. 
when  not,  885. 

FOREIGN  COURT  OF  ADMIRALTY  (see  Foreign  Coart),  42,  and  note, 
sale  by  direction  of,  20. 

condemnation  by,  usual  proof  of  breach  of  warranty  of  neutrality,  884. 
if  conducted  so  that  by  lex  loei  the  property  passes,  21. 

«  FOREIGN  GOING"  SHIPS, 
what  are,  149. 
agreement  with  seamen  of,  149. 

FOREIGN  SEAMEN, 

suits  by,  for  wages»  189. 
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FOREIGll  VESSELS, 

whether  they  necMl  employ  pilot,  209. 
injury  to,  by  negligence  of  pilot,  225. 
wager  policiei  on,  ralid,  883. 

Kwer  to  arrest  and  obtain  security  for  injuries  done  by,  461,  467. 
bility  of,  in  Admiralty  Court  for  collisions,  467*    Appendix,  cclnzif. 
rules  as  to  tonnage  of,  7. 
claim  of  master  of,  for  wages  in  Admiralty  Court,  90. 

FOREIGNERS, 

naturalized,  may  be  owners  of  British  ships,  4. 

FORFEITURE  OF  WAGES, 
by  master,  91. 

by  crew  (see  Waget  of  Crew),  172. 
of  ship,  by  improper  assumption  of  flag,  19. 
by  concealing  British  character  of  ship,  19. 
of  interest  by  making  false  declaration,  19. 
of  passenger  ship  proceeding  to  sea  without  a  dearaoce,  528. 

FRAUD, 

effect  of  fraudulent  representation  on  policy,  894. 
effect  of  fraud  on  return  of  premium,  481. 
on  contracts  with  passengers,  512. 

FREE  ON  BOARD, 

when  goods  so  delivered  can  be  stopped  tn  tranHlu,  314. 

FREEDOM  FROM  SEIZURE, 

in  port  of  discharge,  warranty  of,  385. 
when  ship  is  **  in  port,'*  within.  886. 
not  confined  to  legal  seizure,  886. 

FREIGHT  (see  BUI  qf  Lading,  Charter-party,  Lien). 

transfer  of  share  of  ship  passes  corresponding  share  in  freight,  33. 

right  of  mortgagee  to  accruing  freight,  88. 

effect  of  capture  and  condemnation  on,  48,  278,  282. 

wages  formerly  dependent  on,  166. 

exceptions  to  this  rule,  167. 
statutory  alterations  in  this  rule,  168. 
general  rules  respecting,  268. 
freight  in  advance,  114,  269. 
money  may  be  called  freight  in  advance  without  having  the  legal  incidents 

of  freight,  270,  271. 
freight  pro  ratct,  272. 

when  claimable  and  when  not,  272. 
cases  relating  to,  272 — 276. 
arises  out  of  a  new  contract,  272, 276. 
form  of  claim,  276. 
single  and  double  voyages,  276. 
rules  in  Court  of  Admiralty  as  to  freight,  277, 

when  completion  of  voyage  prevented,  278. 

application  of,   to  cases  of  capture  and  substantial  perfornaoce  of 
contract,  279. 

of  neutral  vessels  carrying  enemies'  goods,  279. 

capture  equivalent  to  delivery,  280. 
peculiar  cases,  280. 
contract  to  carry  freight  free,  264. 
freight  for  cattle,  280. 
effect  of  detention  during  the  voyage,  281. 
transhipment,  281. 
effect  of  capture  and  recapture,  282. 
effect  of  damage  to  goods,  282.   Addenda, 
effect  of  short  delivery,  282. 
cargo  larger  than  contracted  for,  283. 
contracts  to  load  a  full  cargo,  283,  286. 

what  a  compliance  with,  285. 

does  not  include  cabin,  286. 
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FREIGHT— (con/iRtt€^). 

coDtractB  to  load  a  cargo,  286. 

with  usual  dispatch,  287. 
recovery  of  freight,  287. 
general  rules  as  to  party  liable,  287. 
always  a  question  of  fact,  288,  298. 
different  parties  simultaneously  liable,  288. 
effect  on,  of  receipt  of  goods  under  bill  of  lading,  288,  293. 
effect  of  indorsement  of  bill  of  lading,  257,  258. 
effect  on  remedy  against  shipper  of  taking  a  bill  from  consignee,  293. 
lien  for  freight,  294. 

loss  of,  by  reason  of  particular  contract,  295,  297. 

by  loss  of  possession  of  ship,  296. 
to  what  goods  it  extends,  298. 
for  what  amount  it  exists,  298. 

no  lien  for  dead  freight,  demurrage,  wharfage,  or  port  charges,  294. 
preservation  of  Hen  for,  under  Warehousing  Acts,  299. 
under  M.  S.  Act  Amendment  Act,  1862.. 302. 
contribution  of,  to  general  average,  321, 827. 
in  cases  of  jettison,  freight  made  good  to  owner,  321,  note, 
allowed  to  shipowner  on  goods  jettisoned,  321,  note, 
insurance  on,  848. 

loss  of  freight  under  policy  of  insurance,  409. 
hypothecation  of  freight,  485. 

FREIGHTER, 

when  liable  for  contract  made  by  roaster,  115. 

FROST, 

effect  of  detention  by,  on  contract  by  charter-party,  249. 
effect  of,  on  claim  for  demurrage,  306. 

GENERAL  AVERAGE, 
what  it  is,  319. 
when  it  arises,  320. 
loss  must  be  voluntarily  incurred,  820. 
jettisons,  320. 

no  contribution  in  respect  of  ordinary  sea  perils,  321^323. 
goods  gitfen  as  a  composition  to  pirates,  323. 
promise  to  pay,  not  implied  from  receipt  under  bills  of  lading  by  consignee, 

290. 
damage  done  to  facilitate  jettison,  323. 
voluntary  stranding,  323. 
as  to  liability  of  goods  to  contribute  if  ship  lost,  324,  note. 

loss  must  be  properly  incurred,  324. 

previous  consultation  not  necessary,  324. 

formal  protest  ought  to  be  made,  324. 
sale  of  part  of  cargo  for  repairs,  324. 
when  repairs  a  general  average,  321,  325. 
port  charges,  seamen's  wages,  Sec,  325. 
m  cases  of  embargo,  &c.,  325.  « 

expenses  of  salvage,  326. 
deck  cargoes,  32£ 
damage  done  in  action,  326. 
loss  must  be  for  general  safety,  327. 

and  successful  to  some  extent,  327. 
what  must  contribute,  327* 

ship,  327. 

freight,  327. 

merchandize,  327. 
what  does  not, 

ammunition,  327. 

stores,  327. 

provisions,  327. 

passengers'  property  on  board  not  for  traffic,  327> 

wages,  327. 

APPDX.  3  Y 
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GENERAL  AVERAGE— (cra^initetf). 

what  articles  must  be  paid  for,  325,  828. 

adjustment  of  average,  328. 

mode  of  estimating  vidue  of  ship,  327. 

of  freight,  327. 

of  goods,  328. 

of  masts,  cables,  and  sails,  328. 

of  ship  if  lost,  328. 
how  losses  calculated  between  owner  of  ship  and  of  goods,  328. 
where  ship  unseaworthy  no  average  payable  by  goodsi  329. 
mode  of  enforcing  contribution,  329. 

GENERAL  SHIP, 

conveyance  of  goods  in,  255  (see  Bill  qf  Lading), 

GIBRALTAR, 

registry  of  ships  at,  5. 

GOODS  (see  Bill  of  Lading,  Cargo,  Charter-party), 
insurance  on,  347. 

right  to  refuse  to  carry  goods  of  dangerous  nature,  264,  521 . 
carriage  of  in  passenger  ships  prohibited,  537* 

GREENLAND  FISHERIES, 

seamen  employed  in,  exempt  firom  impressment,  124. 

GUANO 

may  not  be  carried  as  cargo  in  passenger  ships,  537. 

GUERNSEY, 

registration  of  ships  at,  5. 

GUNPOWDER 

may  not  be  carried  as  cargo  in  passenger  ships,  537. 

HARBOUR, 

injuries  occasioned  by  obstruction  of,  472. 
power  to  remove  wrecks,  &c,  474. 
rules  as  to  lights  and  signab  in,  475. 

HARBOUR  ACT  (10  &  11  Vict  c.  27), 
regulation  of,  as  to  ships  in  port,  93. 
regulations  of,  as  to  removal  of  obstructions  in,  474. 

HARBOUR  DUES, 

master  must  pay,  97. 

HELIGOLAND, 

registration  of  ships  at,  5. 

HERRINX>  FISHERIES, 

persons  employed  in,  exempt  from  impressment,  124. 

HIRING  OF  SEAMEN  (see  Crew). 
by  whom  lawful,  144. 

"HOME  TRADE"  SHIPS, 
what  they  are,  151. 
agreement  with  seamen  of,  151  (see  Agreement), 

HOSPITAL 

must  be  provided  in  passenger  ships,  531. 
Seamen's  Hospital  Society,  193. 

HUMAN  LIFE  (see  Salvage). 

salvage  for  preservation  of,  482—484. 

HUSBAND. 

ship's,  75. 

HYPOTHECATION, 

nature  of  contract,  433.  | 

bottomry  or  respondentia,  433. 
insurance  on  bottomry,  350. 

I 
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HYPOTHECATION— (con/imwrf). 

by  whom  bottomry  bonds  may  be  executed,  434. 
by  owner,  434. 
by  master,  434. 

when  substituted  by  agent  of  owner,  434. 

consignee  of  cargo,  434. 
British  consul,  434. 
to  whom  bottomry  bonds  mav  be  executed,  434. 
to  person  who  appointed  master,  435. 
to  consignee  of  cargo,  435. 
to  agent  of  shipowners,  435. 
not  to  a  debtor  to  ship,  435. 
bottomry  on  ships  trading  to  East  Indies,  434,  note, 
when  master  may  hypothecate  ship,  cargo,  and  freight,  435. 
must  communicate  if  possible  with  his  owners,  436. 
when  he  may  hypothecate  for  expenses  caused  by  mutiny,  435. 

in  owner's  country,  435. 
when  bound  to  communicate  with  owners  of  cargo  before  hypothe- 
catinff  cargo,  436. 

and  should  communicate  his  intention  to  hypothecate,  436. 
may  be  for  repairs  and  outfit  for  new  voyage,  437. 
money  must  be  needed  for  the  ship,  487. 
master  cannot  hypothecate  for  his  own  debt,  437. 
or  for  debt  arising  on  a  previous  voyage,  437. 

but  owner  in  a  foreign  port  may  include  charges  which  relate  to 
outward  cargo,  437. 
actual  advance  of  money  not  necessary,  437« 
money  must  be  required  for  purposes  within  master's  authority,  437. 
when  he  may  hypothecate  for  repairs,  437* 
effect  of  hypothecation  on  freight,  438. 
lender  of  money  must  ascertain  that  necessity  for  loan  exists,  438. 

but  not  bound  to  inquire  into  expediency  of  repairs,  438. 
shipowner  must  indemnify  owner  of  cargo,  438. 
how  master  must  hypothecate,  439. 

agreement  for  hypothecation  must  be  made  at  time  of  advance,  114^  439. 
elect  of  part  of  advance  being  proper,  part  improper,  439,  440. 
repayment  must  depend  on  ship's  arrival,  439. 
instruments  of  h^rpothecation  liberally  construed,  440. 
loss  of  ship  within  contract,  440. 
what  interest  may  be  reserved,  440. 
bond  given  under  duress,  441. 
effects  of  contract,  441. 
property  in  ship  does  not  pass,  441. 
remedies  on  contract  at  common  law,  441. 
contract  not  assignable  at  law,  441. 
proceedings  in  Court  of  Admiralty,  441. 

extent  of  jurisdiction  of,  442. 
contract  assignable  in  Court  of  Admiralty,  441. 
priority  of  bond  holders,  442,  443. 

over  all  creditors,  442. 

except  claimants  for  wages  or  salvage,  442. 
sheriff  cannot  take  vessel  in  execution  which  is  in  possession  of  Court  of 
Admiralty,  443. 
nor  can  distress  be  levied  for  seamen's  wages  under  M.  S.  Act,  1854, 
444. 
jurisdiction  of  Court  of  Chancery  over  bottomry  bonds,  444. 


ILLEGAL  TRADING, 
insurance  on,  351. 
in  breach  of  blockade,  351. 

or  of  articles  of  a  treaty,  351. 

or  in  violation  of  statutory  provisions  as  to  convoy,  trade,  or  revenue  of 
country  where  insurance  effected,  851. 
in  breach  of  customs  laws  of  this  country,  void,  852. 
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ILLEGAL  TRADINO-<roii^liMe<r). 

aUter,  of  country  to  which  ship  it  trading,  if  object  of  Yoyage  is  known  to 
underwriter,  952. 

ILLEGALITY  OF  VOYAGE. 

effect  of,  on  seamen*!  wages,  190. 
on  return  of  premium,  481. 

IMPLIED  WARRANTY  (see  Warraniiet  on  Inturance). 

IMPRESSMENT, 
right  of,  123. 

who  may  be  impressed,  128. 
exemptions  by  usage,  128. 

by  sutute,  124. 

by  Admiralty  protections,  125. 
wages  are  payable  on,  176,  and  note. 

INDORSEMENT  OF  BILL  OF  LADING  (see  Al// t/Loi/iff^). 
effect  of,  257,  815. 
effect  of  the  statute  18  &  19  Vict,  c  111. .98,  257,  258,  265,  268,  31& 

INFECTIOUS  DISEASE, 

effect  of,  on  charter-party,  249. 

INSOLVENCY  (see  Bankruptcy). 

INSURANCE  (see  Abandonment,  Concealment,  Lostee,  Memcrandutnf  Perils  humred 
agaimt,  Repreeentations,  Warrantiei), 
general  nature  of  contract,  880. 
parties  to  the  contract,  881. 

when  policy  under  seal,  insurers  not  liable  if  no  complete  delirery,  341. 
who  may  be  insurers,  331. 
who  may  be  insured,  382. 

alien  enemies  may  not,  832. 
neutral  interested  in  common  with  alien  enemy  may  insure  his  part  interest, 

882. 
interest  of  assured,  382,  847. 
at  common  law  not  essential,  382. 
"  interest  or  no  interest,"  883. 
no  interest  requisite  in  cases  of  foreign  ships,  338. 

if  described  as  wager  policy,  338. 
when  it  must  exist,  m,  849. 
wager  policies,  833. 

on  passages  under  Passengers  Amendment  Act,  1855.. 884,  850. 
for  liability  for  loss,  &c,  without  their  actual  fault,  under  M.  S.  Act  Amend- 
ment Act,  1862.. 834,  351. 
mode  of  effecting  insurances,  384. 
form  of  policy,  334. 
stamps,  836,  337. 
name  of  assured,  837. 
insurance  in  name  of  agent,  887. 
by  broker  not  authorized  at  the  time,  838. 
name  of  the  ship  and  master,  838,  339. 
effect  of  name  of  ship  not  being  known  or  mentioned,  388. 
insurance  on  cargo  extends  to  any  ship,  and  to  which  it  may  be  properly 

shifted  by  master,  389. 
the  premium,  339. 
subscription,  389. 

when  policy  underwritten  by  a  partnership,  3d9> 
alteration  of  policy  at  common  law,  839. 

under  Stamp  Acts,  840. 

to  rectify  mistake,  340. 
construction  of  contract,  341. 
policy  confined  to  total  loss  only  does  not  exclude  constructive  total  los^ 

405. 
admission  of  parol  evidence  to  explain,  342,  343. 
open  and  valued  policies,  343. 
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IND£X«  CCCxli 

INSURANCE— (con^imied.) 

what  valuation  recoverable,  343,  344. 

unless  mere  cover  for  wager,  344. 
valuation  conclusive  only  as  to  policy  which  contains  valuation,  344,  847* 
when  several  valued  policies,  assured  cannot  recover  more  than  difference 

between  value  in  policy  and  sums  already  received,  344. 
where  loss  partial,  344. 
voyage,  time  and  mixed  policies,  345. 
re- insurance,  346. 
double  insurance,  346. 
assured  entitled  to  proceed  upon  either  policy,  346. 

but  cannot  be  satisfied  twice,  346. 
contribution  between  different  underwriters,  346. 
insurance  on  ship,  347. 

on  goods,  347. 

on  profits,  333,  347. 

onfreight,  348,  417. 

must  be  insured  eo  nomine,  348. 

when  policy  attaches,  349. 

on  passage  money,  348,  note. 

on  money  advanced  to  ship,  350. 

on  money  lent  on  bottomry,  350. 

on  other  interests,  350. 

for  liabilities,  350. 

on  seaman's  wages  forbidden,  351. 

on  master's  wages  allowed,  351. 

liabilities  under  Passengers  Act,  334,  850. 
illegal  trading,  351. 
adventures  prohibited  by  the  law  of  nations,  332,  351. 

against  British  capture,  370. 

against  British  embargo,  370. 
on  contracts  in  contravention  of  revenue  laws  of  this  country  void,  352. 
on  contracts  in  contravention  of  revenue  laws  of  a  foreign  country  valid,  if 

known  to  underwriter,  352. 
by  forei^er  against  acts  of  his  own  government,  870. 

nationality  of  assured  must  be  communicated  to  underwriter,  370. 
contraband  of  war,  353. 
enemies'  goods  in  neutral  ship  may  be  insured  if  nature  of  trade  be  disclosed 

to  underwriters,  853. 
the  voyage,  353. 

description  of,  in  policy,  353« 

<*from"  port,  '*  at  and  nrom"  port,  354. 

cases  as  to  commencement  of,  353 — 355. 

cases  as  to  conclusion  of,  355 — 357. 
when  ship  or  goods  can  be  considered  to  have  reached  their  destination,  355. 

Suestion  of  fact,  357. 
elay  and  its  effects,  857. 
what  delay  excused,  858. 
deviation  and  its  effects,  358. 
question  of  fact,  358. 

intention  to  deviate  docs  not  avoid  insurance,  359,  862. 
taking  letter  of  marque  on  board,  359. 
deviation  when  excused,  359. 

must  be  under  compulsion,  360. 

not  justifiable  if  made  to  avoid  a  peril  not  insured  against,  360. 

deviation  by  necessity,  359,  360. 

when  justified  by  usage,  361. 

reservation  of  right  to  deviate,  361. 

loss  happening  before  deviation  may  be  recovered,  362. 
perils  insured  against  (see  Perils,  4«0*  ^^^ — '71. 
the  memorandum  (see  Memorandum),  371. 
warranties  (see  Warrantia),  877. 
representations  (see  Representation*),  392. 
concealment  (see  Concealment),  398. 
losses  and  their  incidents  (see  Losses),  402. 


CCCxlii  INDEX. 

INSURANCE— (eoliliiiMi/). 

adjustment  after  lots  (see  Adjuitwient)^  418. 

on  valued  policies,  418. 

on  open  policies,  418. 

on  goods,  if  loss  total,  419. 

if  loss  partial,  420. 
loss  to  be  eomputed  on  gross  proceeds,  420. 
on  freight,  420. 
how  and  by  whom  made,  420. 
liability  of  broker,  421. 

when  settlement  in  account  with  broker  is  payment,  421,  422. 
when  premiums  may  be  set  off  against  loss,  421 ,  422. 
when  policy  under  seal  in  name  of  broker,  423. 
effect  of  a^ustment,  423. 
fraud  or  mistake  in,  423. 

money  paid  in  mistake  of  law  not  recoverable  back,  424. 
effect  or  broker  giving  credit,  424,  note, 
remedies  on  policy  (see  Remedie$),  424. 
consolidation  rule  (see  CcntoHdation  RuU\  425. 
effect  of  proviso  that  funds  of  company  shall  be  alone  liable,  and  that  meni' 

hers  shall  he  liable  only  to  extent  of  their  shares,  426 — 428. 
return  of  premium  where  risk  never  commences,  428. 

where  liability  of  underwriters  never  attaches,  428. 

apportionment  of,  429. 

none  where  risk  entire  and  has  once  attached,  429. 

where  there  is  no  interest  or  short  interest,  429. 

where  there  is  over  insurance  or  double  insurance,  430. 

where  only  part  of  goods  is  shipped,  430. 

by  whom  return  must  be  made  when  there  are  several  policies,  430. 

when  policy  is  valued,  value  of  goods  not  material  in  this  respect,  430. 

where  there  is  fraud  or  illegality,  431. 

when  assured  may  withdraw  from  illegal  contract,  431. 

cases  of  express  stipulation  to  return  premium,  431. 
of  usage  to  do  so,  482. 

for  what  amount  mortgagor  and  mortgagee  may  insure,  38,  note. 

ship's  husband  cannot  inaure  the  shares  of  the  other  part  owners,  75. 

INSURERS  AND  INSURED  (see  Imurance). 

INTENTION 

to  deviate  does  not  avoid  policy,  359,  362. 

INTEREST 

of  assured,  332. 
recoverable  on  policy,  420. 
reservation  of,  on  bottomry  bond,  440. 

INTERLINEATIONS 

in  agreement  with  seamen  must  be  attested,  152. 

INTERPLEADER  ACT,  319. 

INTERPRETER, 

when  one  must  be  carried  by  passenger  ship,  535. 

INTOXICATION  (see  Drunkennett), 

IRON  STEAM  VESSELS, 

rules  as  to  equipment  of,  516. 

ISLE  OF  MAN, 

registration  of  vessels  at,  5. 

JERSEY, 

registration  of  vessels  at,  5. 

JETTISON  (see  General  jfverage). 

duty  of  master  in  respect  of,  116. 
genera]  average  in  respect  of,  320»  321. 
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JETTISON— (continued). 

contribution  for  damage  done  to  facilitate,  32S. 
freight  made  good  to  owner,  321,  note, 
loss  of  goods  insured  by,  S69. 

JOINT  OWNERS  (see  Part  Owners), 
who  may  be  registered  as,  8,  71. 
considered  as  one  person,  9. 

JOINT  STOCK  COMPANY, 

effect  of  proviso  in  policy  granted  by,  that  members  shall  only  be  liable 
to  extent  oC  their  shares,  426. 

JOINT  TENANCY  OF  SHIP,  72. 

JUDGMENT  IN  REM,  57. 

JURISDICTION  (see  Actions^  Admiralty  Court,  Capture). 
as  to  offences  under  M.  S.  Act,  1854. .  134,  135. 

JUS  ACCRESCBNDI, 

rule  of,  does  not  apply  to  part  owners  of  ships,  72. 

KINTLAGE. 

does  not  pass  on  sale  of  ship  stores,  &c.,  33. 

LABELS, 

agreement  to  insure  on,  when  valid,  387. 

LANTERNS, 

required  to  be  carried  to  prevent  collisions,  452,  453. 

LAY  DAYS  (see  Demurrage),  305. 

LEAKAGE,  263,  note. 

LEASE  OF  SHIP, 

what  amounts  to,  296. 

LENGTH  OF  VOYAGE, 

seale  of  computed  lengths  under  Passengers  Act,  533. 

LESSEES  OF  SHIP, 

liability  of,  for  repairs,  ^Q. 

LETTERS  OF  MARQUE,  41. 

effect  of  carrying  on  policy  of  insurance,  359. 

LIABILITY  OF  OWNERS,  MASTERS,  &c  (see  Maeier,  Oumert,  PUot), 

LICENCE, 

of  pilots,  202  (see  Pilot). 

contents  and  production  of,  202. 

revocation  and  suspension  of,  217. 

of  passage  brokers,  542.  Appendix,  cccviii. 

of  emigrant  runners,  543.  Appendix,  cccxii. 

LIEN  (see  Freight). 

certificate  of  registry  not  to  be  detained  by  reason  of,  13. 

of  material  men  for  repairs,  67,  68. 

of  master  for  wages,  89. 

equitable  lien  of  master  on  freight  for  liabilities  incurred  abroad,  on  owner's 

bankruptcy,  91. 
of  seamen,  191. 
of  shipowner  for  freight,  294. 
for  what  amount  it  exists,  298. 

no  lien  for  dead  freight,  demurrage,  wharfage,  or  port  charges,  294. 
loss  of,  by  reason  of  particular  contracts,  295,  297. 
not  lost,  by  forcible  removal  of  master,  298. 
by  parting  with  possession  of  ship,  296. 
words  of  demise  not  conclusive,  296. 
to  what  goods  it  extends,  298. 


CCCzliv  INDEX* 

LIEN— (nmftiiMtf). 

for  what  amount  it  eziata,  298. 

under  earlier  Warehousing  Acti,  299. 

under  M.  S.  Act  Amendment  Act,  1862.. 802. 

affainat  consignee  cannot  be  set  up  to  defeat  right  to  stop  gooda,  318. 

of  successful  suitor  in  Court  of  Admiraltyi  471. 

extent  of,  471. 

on  property  condemned  in  Admiralty  Court  in  cases  of  collision,  47 1  > 

exteut  of  lien,  471. 

of  salvors,  487. 

on  property  of  passenger  for  passage  money,  514. 

LIFE  BOATS  AND  BUOYS, 

rules  as  to,  under  M.  8.  Acts,  615. 
under  Passengers  Act,  1855.. 536. 

LIGHT, 

supply  of  light  and  air  in  passenger  ships,  531. 

power  of  emigration  oflBcers  to  direct  alterations  to  be  made  to  secure,  630. 

LIGHT  DUES, 

persons  liable  to  pay,  474. 

consignees  or  agents  paying,  may  retain  amount,  475. 

master  must  pay,  97. 

LIGHT  HOUSES, 

inspection  of,  474. 

light  liable  to  be  mistaken  for,  475. 

LIGHTERMAN, 

when  liable  for  cargo  received,  98. 

LIGHTS, 

Admiralty  rules  as  to  carriage  of,  to  prevent  collision^  454,  455,  475. 

penalty  for  disobedience  of,  456. 

effect  of  neglect  when  collision  occurs,  409. 

on  shore  that  may  be  mistaken  for  lighthouse,  475* 

masking  or  exhibiting  fidse  light,  475. 

lights  and  signab  in  harbours  and  rivers,  475. 

lights  to  be  carried  by  steam  vessels  navigating  the  river  Thames,  Addenda. 

LIME  JUICE, 

master  or  owner  of  foreign  going  ship  must  proride,  160. 

supply  of,  to  crew,  160. 

to  what  ships  regulation  applies,  160. 

penalty,  160. 

penalty  for  selling,  of  bad  quality.    Appendix,  Ixxxvi. 

LIMITATION,  STATUTES  OF, 

to  recovery  of  seamen's  wages,  191. 

to  proceedings  for  breaches  of  the  Passengers  Act,  544. 

LIST  OF  CREW  (see  Crew),  138. 

LIST  OF  PASSENGERS, 

to  be  signed  bv  master  of  passenger  ship,  525. 

to  be  delivered  by  ships  bnnging  passengers  into  the  United  Kingdom,  545. 

LLOYD'S  (see  Utage), 

usage  at,  when  binding  on  assured,  842. 

aa  to  settlement  of  losses  on  policies,  421 — 423. 
consequences  of  misrepresentation  as  to  facts  mentioned  in  lists  at,  396. 

of  concealment  of  facts  mentioned  in  these  lists,  400. 
foreign  list  at,  406. 

LOCAL  MARINE  BOARDS, 

establishment  of,  under  the  M.  S.  Act,  1854.. 83, 139. 
how  constituted,  83,  139. 

auorum  of,  140. 
uties  of,  83. 
examination  of  maaters  and  mates  by,  84. 

engineers  by,  118,  119. 
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LODGINGS, 

protection  of  seamen  against  overcharges  in,  145. 

LOG  BOOK, 

contents  of,  102. 
official  log,  102. 

entries  in,  how  and  when  to  be  made,  102, 103. 

of  collision,  103,449. 

of  offences  of  crew,  131,  173. 

of  desertion  receivable  in  evidence,  103,  134.  , 

penalty  for  not  properly  keeping,  108. 

for  making  entries  too  late,  103,  104. 
destroying  or  mutilating,  a  misdemeanor,  104. 
when  to  be  delivered  up,  109. 

LORD  OF  MANOR, 

daim  of,  to  wreck,  506. 

LOSS  OF  CERTIFICATE  OF  REGISTRY,  18. 

LOSS  OF  GOODS  (see  Owners). 

liability  of  owners  of  ship  for,  48 — 52. 

within  the  meaning  of  the  memorandum,  258 — 264. 

LOSSES, 

of  ship,  meaning  of,  within  bottomry  bond,  440. 
of  ship  insured,  total  or  partial,  402. 
actual  total  losses,  402. 

where  ship  wrecked,  403. 

where  goods  plundered,  sold  or  captured,  403. 

where  g^oods  nave  lost  specific  character,  403. 

where  they  cannot  be  recovered,  404. 
either  from  their  annihilation,  404. 
or  from  any  insuperable  obstacle,  404. 
constructive  total  losses,  404. 

depends  upon  fiacts  as  they  appear  at  time  of  action  brought,  413. 

policy  confined  to  "total  loss  only,"  does  not  exclude  constructive 
total  loss,  405. 

where  ship  captured  or  under  embargo,  368,  404,  405. 

right  accrues  as  soon  as  assured  has  sustained  an  actual  loss,  368. 

where  damaged  so  as  to  be  innavigable,  405. 

where  repairs  impossible,  405. 

where  repairs  would  exceed  value  of  ship,  405,  407. 

value  when  repaired,  how  estimated,  405. 

although  the  voyage  be  afterwards  completed  and  freight  earned,  405. 

loss  of  voyage  not  a  total  loss  of  ship,  407. 

where  ship  captured  by  pirates  and  re- taken  as  prize,  406,  407. 

where  goods  captured  or  under  embargo,  406,  407. 

where  goods  cannot  be  forwarded,  406,  407. 

where  so  damaged  as  not  to  be  worth  forwarding,  406,  407. 

where  emigrants  piratically  ran  away  with  ship,  406. 

when  loss  only  partial,  407. 

test  whether  a  prudent  man  uninsured  would  have  repaired,  407. 

if  goods  could  be  carried  to  their  destination,  and  after  allowing  for 
necessary  extra  expense  sold  at  profit,  loss  not  total,  408. 

whether  loss  total  or  not  on  valued  policy,  409. 

losses  f>rtmd /acte  total,  but  in  the  result  partial  only,  413. 
losses  of  freight,  409. 

must  be  on  voyage  insured,  409. 

can  only  be  on  pending  freight,  409,  410. 

when  total,  409. 

not  so  if  any  part  of  cargo  could  be  brought  home,  410. 

may  be  insured  by  time  policy — short  of  time  of  voyage,  410. 

passage  money  and  expenses,  411. 
losses  after  period  insured  owing  to  previous  injury,  411. 

where  aeath  wound  received  during  that  period,  411,  412. 

where  subsequent  total  loss  proceeds  from  an  independent  cause,  412. 
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LOSSES— (coMttfiMil). 

abandonment,  and  its  effects,  413. 

when  necenary,  404,  414. 

where  ship  has  not  ceased  to  be  a  ship,  404. 

if  goods  still  retain  their  original  character,  404. 

cannot  be  when  loss  partial  only,  414. 

notice  of  abandonment  must  be  given  by  real  owner,  414. 

mode  of  abandoning,  414. 

need  not  he  in  writing,  414. 

must  be  positive,  414. 

must  be  within  a  reasonable  time,  415. 

when  abandonment  must  be  made,  415. 

acceptance  of,  415. 

underwriters  must  object  within  reasonable  time,  415. 
effect  of,  on  ship  and  goods,  416,  417. 

return  of  vessel  after  total  loss  from  capture,  368.  | 

of  recapture  before  abandonment,  368. 

what  belongs  to  underwriters,  416. 

when  ship  and  freight  separately  insured,  416, 41 7. 

on  freight,  416.  | 

accruing  freight  passes  to  underwriter,  416.  i 

where  ship  abandoned  and  cargo  transhipped,  417. 

what  liens  and  incumbrances  pass  with  abandonment,  417. 

on  agency  of  master,  417. 
right  of  assured  under  abandonment,  how  divested,  416. 

LUGGAGE, 

of  passengers  and  crew  does  not  contribute  to  genera  average,  327. 
of  passengers  passes  to  captors,  512,  note, 
lien  on,  for  passage  money,  514. 
when  owners  liable  for  loss  of,  514. 

MALT, 

included  in  term  "  corn'*  in  memorandum,  372. 

MALTA, 

registry  of  ships  at,  5. 

MANIFEST, 

when  necessary,  96. 
when  dispensed  with,  96. 

MANNING 

of  passenger  ships,  537* 

MARKET  OVERT. 

no  market  overt  for  sale  of  ships,  20,  73,  note. 

MARQUE, 

letters  of,  41. 

MASTER  (see  Barratry,  Cargo,  CoUuion,  HypoikeeatUm,  Pilot,  SaU  of  Skip,  Sk^*s  ! 

Papen),  \ 

nature  of  office,  83. 
qualification,  83. 
need  not  be  British  subject,  83. 
name  of,  must  be  in  certificate  of  registry,  12. 

if  changed,  certificate  of  registry  must  be  delivered  up  to  be  indorsed,  12. 
duty  of  owners  as  to  selection  of,  46, 47. 
choice  of,  by  part  owners,  73. 

on  change  of  ownership  of  ship,  master  must  deliver  certificate  of  registry 
to  registrar,  12. 

penalty  for  omission  to  do  so,  12.  \ 

must  deliver  up  provisional  certificate,  when,  13.  \ 

penalty  for  omission,  13. 
using  certificate  of  registry  not  legally  granted  for  ship,  miadcmcanor,  14. 

ship  may  be  detained,  14. 

becomes  forfeited  to  Queen,  14. 
concealing  British  character  of  ship,  guilty  of  misdemeanor,  I4w 
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MASTER— (eoniin««</). 

ezamination  of  master  and  matet  of  **  foreign  going"  ships  and  of  "  home 

trade  passenger"  ships,  83,  84. 
certificate  of  competency,  83. 
certificate  of  service,  83. 

when  to  be  produced,  85,  86. 

suspension  or  cancellation  of,  85,  86. 

in  cases  of  wreck»  &&,  when  withheld,  85. 

certificate  of  fitness  to  pilot  fessel,  208. 
master  having  certificate  of  competency  may  obtain  steam  certificate,  86. 
by  whom  appointed,  87. 
removal  and  how  appointed,  87. 
by  Court  of  Admiralty,  87. 
by  Naval  Court,  87,  88. 

consent  of  consignee  to  appointment  of  new  master,  88. 
how  paid,  88. 

deduction  from  or  forfeiture  of  wages,  88. 
rule  that  freight  is  the  mother  of  wages  did  not  extend  to,  88. 
primage,  88. 

may  not  trade  on  his  own  account,  89. 
remedy  for  wages,  89. 

may  sue  consignee  for,  89. 

in  Admiralty  Court,  90. 

applies  to  master  of  foreign  ship,  90. 
claim  for  wages  has  priority  over  bottomry  bond  owner,  90. 

seamen's  over  his,  90. 

effect  of  misconduct,  91. 

not  forfeited  by  occasional  drunkenness,  otherwise  if  constant,  91. 

in  cases  of  insolvency  or  bankruptcy  of  owner,  89, 188. 

effect  of  taking  a  bill  for,  91. 

had  no  lien  for  at  common  law,  91. 

has  now  under  M.  S.  Act,  1854.  •91. 
equitable  lien  on  freight  for  liabilities  incurred  abroad — on  owner's,  &c., 

bankruptcy,  91. 
insurance  of  wages,  92* 
authority  of  master  over  crew,  92. 

ma^  confine,  92. 

or  inflict  corporal  punishment,  92. 

in  case  of  mutiny,  92. 

inquiry  should  precede  punishment,  92. 

should  make  entry  in  log,  92. 

over  passengers,  98,  514,  519 — 521. 

may  restrain  by  force  if  safety  of  ship  requires  it,  93. 

may  exclude  from  table  if  conduct  improper,  93,  514. 
for  threat  of  violence  towards  himself,  514. 

excessive  exercise  of  authority,  98. 

when  he  may  refuse  to  receive  or  to  land  passenger  misconducting 
himself,  519. 

over  pilot,  195. 

not  justified  in  interfering,  195. 
except  in  cases  of  obvious  danger,  195. 
and  where  pilot  intoxicated,  195. 
and  incompetent,  195. 
^  to  enforce  order  and  cleanliness  in  passenger  ships,  539. 
duties  of  master  before  voyage  as  to  ship  and  crew,  93. 

in  harbour,  93. 

must  use  diligence  to  commence  voyage,  94. 

must  obtain  and  produce  certificates,  94,  95. 

customs  laws,  94,  96. 

entry  outwards,  95. 

stiffening  order,  95. 

clearing  outwanis,  95. 

Tictualling  bill,  95. 

content,  96. 

when  manifest  necessary,  96. 
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MASTER— (cMlmMif). 

dutiet  of  master  before  Toyage,  &c. — (eontinued), 

spedficacion  of  goods  exported,  96. 

must  not  cany  nctidous  papers,  96. 

nor  take  on  board  prohibited  goods,  96. 

port  dues,  97. 

lading  cargo,  97. 

liability  in  respect  of,  97—99. 

if  stolen,  99. 

when  lighter  Ailly  laden,  99. 

bad  stowage,  99. 

wet,  99. 

want  of  ventilation,  99. 

damage  b^  rats,  99. 

bill  of  lading  conclusive  evidence  of  shipment  against,  98,  26S, 

starting  for  voyage,  99. 

when  he  must  employ  pilot  (see  PUot),  100. 
or  sail  with  convoy,  100. 
duties  of  maater  during  the  voyage,  100. 

to  communicate  events  to  his  employers,  101. 

not  to  deviate,  100. 

ship's  papers  (see  SMp*t  Papert),  101. 

master  if  superseded  must  deliver  to  successor,  105. 

flags,  105. 

barratry  (see  Bairairy\  105 — 107. 

damaging  ship  by  fire  or  otherwise,  108. 

running  away  with  ship,  108. 

yielding  voluntarily  to  pirates,  108. 

has  no  power  to  alter  voyage,  114. 

must  declare  draft  of  ship  to  pilot,  211. 

when  duty  of  master  to  raise  money  for  repairs,  488. 
duties  of  master  after  the  voyage,  108. 

must  report  to  owner,  108. 

take  ship  to  place  of  discharge,  108,  109. 

must  comply  with  customs'  regulations,  109. 

when  goods  may  be  landed,  109. 

report  of  carffo,  110. 

breaking  bulk  before  arrival,  110. 

must  deliver  agreement  with  crew  and  lists,  108. 

official  log,  109. 

clearing  in warda,  110. 

delivery  of  car^,  110  (see  Delivery  rf  Cargo). 

to  obey  regulations  of  harbour,  110. 

to  deliver  cargo  to  consignee  in  bill  of  lading  or  his  agent,  110. 

recent  cases.  111. 
duty  ofy  in  case  of  seamen  dying  on  voyage,  182. 

must  hand  over  effects  to  superintendent  of  mercantile  marine  office,  1 82. 

certificate  thereof  necessary  for  clearing  inwards,  182. 
personal  liability  of  master  on  contracts.  111. 

for  acts  of  misfeasance  by  crew,  111. 

not  for  trespasses  committed  by  the,  wilfully,  111. 

or  beyond  scope  of  ordinary  employment,  HI. 

not  applicable  to  captains  of  Queen's  ships,  112. 

for  acU  of  pilot,  220,  221. 

at  common  law,  221. 

when  pilot  taken  under  statute,  221. 

master  exonerated  only  when  act  within  exclusive  duty  of  pilot,  222,225. 
power  to  bind  ownen,  112,  118. 

for  repairs  and  necessaries,  112,  1 14. 

abroad,  112. 

at  port  in  England,  112. 

what  are  necessaries,  118,  114. 

recent  decisions  on,  112,  118. 

in  charter-party  for  advances,  113. 

for  medicines,  ftc,  162. 
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MASTER— (^^tM<l). 

liability  of  owners  for  his  torts,  115. 

liable  both  to  owner  and  third  persons  in  respect  of  collisions  caused  by  his 

negligence  or  misconduct,  459. 
power  to  bind  owners  by  bill  of  lading,  112, 114,  264,  265, 297. 
by  charter-party,  118. 

cannot  agree  to  carry  goods  freight  free,  264. 
cannot  alter  voyage,  114. 

or  Tary  rate  of  freight,  1 14. 

nor  make  it  payable  beforehand,  114, 

nor  to  any  other  than  owner,  114. 

nor  sign  bill  of  lading  for  more  cargo  than  is  shipped,  114. 
agent  for  owners  of  cargo  in  cases  of  violation  of  blockade,  250. 
musfreceive  shipwrecked  seamen,  &&,  156  (see  Cretv). 
payment  for,  156. 
when  must  receive  on  board  offenders  abroad,  136. 

Senalty  for  refusing,  186. 
uty  of,  regarding  such  offenders,  136. 
power  to  bind  freighters,  115. 
.  -when  cargo  transhipped,  115. 
agency  in  cases  of  insurance,  116. 
jettison,  116. 
ransom,  116. 
must  deliver  to  each  seaman  an  account  of  wages,  178. 
report  of  conduct  on  discharge  of  seaman,  179. 
representative  of,  may  sue  for  passage  money,  513. 
when  ship  abandoned  and  cargo  transhipped,  master  acts  as  agent  of  owners, 

417. 
acting  in  violation  of  blockade,  agent  of  owner  of  cargo  as  well  as  of  ship, 

250. 
personal  liability  of  master  for  seaman's  wages,  191. 
for  repairs,  60,  note,  61. 
when  he  may  sue  on  bill  of  lading,  82,  255. 

power  to  hypothecate  ship  and  cargo  and  freight  (see  Hypothecation),  435. 
power  to  sell  ship  and  cargo  (see  Sah  rf  Sh^  by  Matter  for  ReptHn),  444, 
{Sals  rf  Cargo  by  Matter  for  Repairt),  446. 

MATE, 

included  in  crew,  120. 

ma^  sue  in  Admiralty  Court  for  wages,  89. 

entitled  to  return  of  certificate  when  ship  transferred  abroad,  153. 

may  obtain  steam  certificate,  86. 

MATERIAL  MEN  (see  Repairt). 
lien  of,  67,  68. 
in  Admiralty  Court,  68. 

MEDICAL  INSPECTION 
of  passenger  ships,  528. 

MEDICAL  MAN  (we  Surgeon), 

MEDICINES, 

.supply of,  to  crew,  159.    Appendix,  cclxxviii. 
penalty  for  not  keeping  or  supplying,  1 60. 
supply  of,  in  passenger  ships,  535. 
penalty  for  sale  of  medicines  of  a  bad  quality.  Appendix,  Ixxxvi. 

MEDITERRANEAN  PASS 
not  now  used.  105. 

MEMORANDUM, 

in  policy  of  insurance,  terms  of,  371* 

average  within  its  meaning,  872. 

what  IS  a  total  loss  vrithin  meaning  of,  872. 

effect  of  mode  of  stowing  goods  on  this  question,  373. 

stranding  within  meaning  of,  875,  876. 
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MERCANTILE  MARINE  OFFICE  (lee  Supermtendint  rf  MertaniUt  Marin 
Qfic€)f  141. 
how  esublithed,  142. 
subject  to  Board  of  Trade,  142. 

•uperinteDdenti  may  decide  quettioni  submitted  to  them,  179. 
settlement  of  claims  before,  179. 
wages  to  be  paid  before  luperintendtnt  of,  178. 

MERCHANT  SEAMEN'S  FUND, 
account  of  institution,  192. 
winding  up  of,  192. 

MISCONDUCT  OF  CREW  (see  Crtw^  Ditobidience). 

}>unishment  of,  129,  131. 
brfeiture  of  wages  on,  130, 176. 

MISJOINDER 

of  parties  to  actions,  80. 

MISTAKES 

in  charter-party,  234. 
in  bill  of  lading,  264,  265. 

MIXED  POLICIES,  346. 

MONTH, 

meaning  of,  in  charter-party,  234. 

MORTGAGE  OF  SHIP,  33. 

requirements  of  M.  S.  Act,  1834,  on  mortgage,  34. 

under  this  act  no  effect  was  given  to  unregistered  contract  to  assign  a  ship 

as  security,  34. 
by  M.  S.  Act  Amendment  Act,  1862,  equities  may  be  enforced  agiinst 

owners  and  mortgagees,  35. 
form  of,  35,  65,  note.    Appendix,  cdxii-^^clxiv. 
mode  of  registering,  35. 
effect  of  registry  on  title,  38,  note,  85. 
discharge  of,  35. 

effect  of,  on  ownership,  34^  35,  65, 
priority  of  mortgagees,  36. 
bankruptcy  or  insolvency  of  mortgagors,  36. 
transfer  of  mortgage,  37. 
interest  in,  transmitted  by  act  of  law.  37. 
by  death,  bankruptcy,  or  marriage,  37. 
must  be  authenticated  by  declaration,  37. 
effect  of  notice  of  existing  charter-party,  88. 
prevails  over  title  of  judgment  creditor  of  mortgagor,  38. 
iiy  certificate  of  mortgage  (see  Ctrtifieate  qf  Morigagt),  39. 
right  of  mortgagee  to  accruing  freight,  38. 
deposit  of  certificate  of  registry  need  not  be  registered,  38. 
liability  of  mortgaffees  for  necessaries  and  repairs,  61,  65. 
mortgagee  cannot  insure  beyond  his  limited  interest,  38. 
if  in  possession  he  is  entitled  to  use  of  ship,  38. 

MUTINY  OF  CREW, 

when  master  may  use  violence  to  suppress,  92,  1 28. 


NAME  OF  BRITISH  SHIP, 
may  not  be  changed,  7. 
how  painted  on  ship,  7. 
concealment  or  obliteration  of,  7. 
ship  must  not  he  described  by  any  other,  8. 
penalty  for  breach  of  rules  respecting,  8. 

NATIONAL  CHARACTER 

of  British  ships,  18. 
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NATURALIZED  SUBJECTS 
may  own  British  ghips,  4. 

NAVAL  COURTS,  163. 

powers  of,  over  master,  87»  88. 
their  coDStitution  and  powers,  163. 

NAVIGABLE  RIVER, 

liability  for  obstructions  in,  472,  474. 

when  a  private  individual  may  interfere  with  a  nuisance  in,  474. 

NAVIGATION  OF  BRITISH  SHIPS  (see  Britith  Ship). 

NECESSARIES  (see  Repairs). 

what  are  necessaries,  71,  113. 

Admiralty  jurisdiction  as  to,  when  supplied  to  foreign  ships,  69. 

when  furnished  abroad,  69. 

when  supplied  to  any  ship  elsewhere  than  in  the  ports  to  which  she 

belongs,  70. 
power  of  master  to  bind  owners  for  supply  of,  112. 
liability  of  owners  for,  69—67,  112,  114. 
power  to  bind  each  other  for,  74. 

NEGLIGENCE  (see  Crew,  Master,  Oumer,  Pilot). 

NEUTRAL  VESSELS  (see  Capture  of  Ship  or  Car^o). 

carrying  enemies'  goods,  when  entitled  to  fireight,  280. 

NEUTRALITY,  WARRANTY  OF,  383. 
what  is  neutral  property,  383. 
what  is  breach  of,  383. 
breach  of,  bv  violation  of  blockade,  384. 
resisting  right  of  search,  384. 
ownership  and  navigation  of  ship,  384. 
documents  and  flags,  384. 
proof  of  breach  of  warranty,  384. 

sentence  of  condemnation  by  foreign  Court  of  Admiralty,  385. 
ground  of  condemnation  by  foreign  Court  must  appear  on  sentence,  38*!>. 
effect  of,  as  evidence  of  breach  of  warranty,  385. 

NEUTRALS, 

insurances  by,  352. 

NON-JOINDER, 

of  part  owners  in  action,  80. 

NUISANCE, 

in  navigable  rivers,  when  may  be  interfered  with  by  private  individual,  474. 

OFFENCES  (see  Barratry,  Crew,  Desertion,  Disobedience,  Mutiny). 
on  high  seas  and  abroad,  107, 108,  135. 
rules  respecting,  135,  136. 
destroying  ship  cast  away  or  cargo,  107. 
turning  pirate,  108. 
inducing  to  commit  such  offence,  108. 
hindering  master  in  defence  of  ship,  108. 
making  revolt  on  board,  108. 

OFFICERS  OF  CUSTOMS. 

production  to,  of  ship's  papers  by  master,  104,  110. 

OFFICERS  OF  QUEEN'S  SHIPS, 

production  to,  of  ship's  papers  by  master,  1 04. 
when  liable  for  collision,  460. 

OFFICIAL  LOG  (see  Log  Book). 
contents  of,  102. 
entries  to  be  made,  103. 
penalty  for  not  properly  keeping,  103,  104. 
when  to  be  delivered  up,  109. 
entry  of  offences  in,  102,  131. 
of  desertion  in,  133, 157. 
entries  in,  when  evidence,  103,  134, 173. 
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OPEN  POLICIES  OP  INSURANCE  (lee  /iimraii«f). 
nature  of,  543. 
acJUattment  of  lo«  under,  418. 

OPINION, 

of  underwriten,  &c.,  when  admitrible  in  evidence,  401. 
if  upon  subject  requiring  peculiar  experience,  402. 

OVERCHARGES  IN  LODGINGS, 

provisions  to  prevent,  to  seamen,  145, 

OVERCROWDING  OF  STEAM  VESSELS, 
provisions  to  prevent,  619. 

OWNERS  OF  SHIPS  (see  Capture,  Carriers,  Cert'^ate  qfSak,  MorigagtfNem- 
sorjtt.  Part  OwMtrs,  Pa$$engers,  Registry,  Repairs,  Sale)* 
who  may  be  owners,  8. 
declaration  by  owners,  9. 

what  it  roust  contain,  9. 

how  made,  9. 

when  body  corporate  is  owner,  10. 
division  of  shares,  8,  9,  71. 

must  be  reffistered,  8. 
number  of  legal  owners,  8,  9,  7L 
who  may  be  beneficially  entitled,  8,  71* 
owners  by  act  of  law,  25. 
must  be  registered,  26. 

transmission  must  be  authenticated  by  declaration,  25, 
what  evidence  must  accompany  declaration  in  case  of  bankruptcy  or  in- 
solvency, 26. 
in  case  of  marriage  of  female  owner,  26. 

of  will  or  intestacy,  26. 
what  documents  to  be  kept  by  registrar,  26. 

on  such  transmission  to  unqualified  person,  Court  may,  on  application, ordo' 
sale,  26. 

what  Courts  have  jurisdiction,  26,  27. 

how  such  sale  carried  out,  27. 

when  application  for,  to  be  made,  27. 

effect  of  application  being  not  made  or  refused,  27. 

Court  may  prohibit  any  dealing  with  ship,  27. 
proof  of  ownership,  45,  46. 
under  earlier  statutes,  46. 
under  later  statutes,  46. 
by  M.  S.  Act,  1864,  register  primA  facie  proof  of  matters  contained  in  it,  45. 

so  certified  copy,  46. 
duty  of  owners  as  to  condition  of  ship,  &c.,  46. 

if  she  becomes  unseaworthy  after  commencement  of  voysge,  46. 

selection  of  captain,  &c.,  46,  47. 
pilot,  47. 

receipt  of  cargo,  47. 

what  cargo  may  consist  of,  47. 
care  of  cargo,  47. 
commencement  of  voyage,  48. 
liability  of,  for  loss  or  damage  to  goods,  48—68,  268—264. 

at  common  law,  48. 

full  compensation  for  all  loss,  48. 

except  act  of  God  and  Queen's  enemies,  48. 

under  the  earlier  statutes,  49,  50. 

of  owner  of  sea-goinff  ship  under  M.  S.  Act,  1854..60,  68. 

where  part  owner,  also  master  or  seaman,  not  protected,  if  Ion  u^ 

from  his  misconduct,  56,  112. 

limit  of  liability  for  loss  without  their  actual  fault  or  privity,  61. 

to  what  ship  protection  extends,  58. 

firom  fire,  60. 

from  robbery,  &c.,  when,  60.  • 

for  passengers'  luggage  (see  Passengers),  614. 
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OWNERS  OF  SHIPS— (fonftmied). 

liability  of,  for  loss  of  life  or  personal  injury,  51,  58. 

liability  of  owners  of  any  ship,  whether  British  or  foreign,  51,  59. 

limit  of  liability  under  M.  S.  Act  Amendment  Act,  1862..51,  52. 

to  what  ships  protection  extends,  59. 

ship  and  freight  in  such  case  how  to  be  valued,  52. 

but  liable  for  distinct  occasions,  52. 

may  insure  against,  52. 

mode  of  recovering  damages  in  cases  of  loss  of  life  or  personal  injury, 
52. 

through  Board  of  Trade,  52. 

proceedings  before  sheriff  and  jury  in  cases  of  death  or  injury,  52,  note. 

no  right  of  action  until  inquiry  instituted  by  Board,  or  refused,  54^ 
note. 

when  Board  deemed  to  have  refused,  54,  note. 

payment  of  damages  and  costs,  how  enforced,  53,  note. 

damages,  first  charge,  53,  note. 

proceedings  in  Chancery,  &c.|  for  determining  and  distributing  amount 
of  liability,  54,  note,  58. 
in  Admiralty  Court,  55. 
before  Common  Law  Courts  or  Judge,  55. 

ships  to  which  protection  of  statute  extends,  50,  51,  58. 

liability  of  masters  and  seamen,  although  also  owners,  54, 112. 
construction  of  earlier  statutes,  56. 
cases  in  Courts  of  Law,  56. 

under  M.  S.  Act,  1854.. 57. 

in  Courts  of  Admiralty,  57. 
application  of  earlier  statutes  in  Admiralty  Court,  58. 

to  Ireland,  58. 

did  not  apply  to  foreign  ships,  58. 
liability  of,  for  contracts  of  master  (see  Master,  Necessaries,  Repairs),  111. 

if  owner  becomes  such  after  ship  sailed,  1 13. 

for  torts,  115,  458. 

for  acts  of  pilots,  221,  224,  458. 

for  repairs  (see  Repairs),  59. 

owners  ultimately  responsible  under  Passengers  Act,  542. 
liability  for  repairs  and  necessaries,  59. 
legal  ownership  does  not  cause  liability,  59. 
Registry  Acts  nave  made  no  difference,  59. 
depends  on  whose  credit  work  was  done,  59,  60,  and  note, 
master  liable  in  first  instance,  60,  note,  61. 
equities  against  owners,  60,  note, 
mortgagees,  60,  65. 
owners  pro  hde  vice,  67. 
if  liable,  at  law,  for  whole  debt,  67. 
but  Court  of  Equitv  will  dbtribute  liability,  67. 
l^al  and  beneficial  owners,  61. 
recent  decisions,  61,  M, 

PAPERS  (see  Ship's  Papers), 

PARISH  APPRENTICES, 

may  be  taken  on  board,  121. 

statutory  provisions  with  respedt  to,  121. 

execution  of  indentures,  121. 

rules  concerning,  122. 

exempt  from  stamp  duties,  121. 

apprenticeships  in  Ireland,  122. 

production  by  masters  of  indentures  and  assignments,  122. 

rights  and  remedies  of,  122. 

PAROL  EVIDENCE, 

when  admissible  to  explain  charter-party,  233. 

bill  oflading,  257,  264. 
policy  of  insurance,  393,  401. 

PARTIAL  LOSS  (see  Losses). 

APPDX.  3  Z 
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PARTICULAR  AVERAGE,  820,  note. 

PARTIES, 

to  actions  for  damage  to  ship,  80,  448. 
to  sue  and  be  sued  on  charter-party,  251. 
on  bill  of  lading,  265. 
to  contract  of  insurance,  381. 

PART  OWNERS  (see  Oumers,  Repairt). 

Britiah  ship  must  be  divided  into  sixty-four  tharea,  8,  71. 

division  of  shares,  71. 

registered  owners  limited  to  thirty-two,  71. 

subject  to  provisions  aa  to  joint  owners  by  tnmamiasion,  71. 

and  beneficial  title,  71. 

rigbia  and  liabilities  inUr  t$,  72. 

joint  owners  of  ship  or  share,  72. 

they  are  tenants  in  common,  not  partners,  72. 

no^M  acerescendi  between  them,  72. 

meaning  of  this  rule,  72. 
actions  by  survivors  in  case  of  injury  to  ship,  72. 
when  trover  lies  by  one  of  them  against  the  other,  78. 
sale  by  one  not  generally  a  conversion,  78. 
remedies  inttr  <«,  73. 

rule  in  equity,  if  part  owner  objects  to  voyage,  73. 
choice  of  officers,  73. 
contribution  towards  expenses,  74. 
may  separate  by  selling  shares,  74. 
no  power  to  bind  each  other,  unless  agency,  74. 

or  partner,  75. 
no  authority  to  efiect  insurances  on  behalf  of  otners,  75. 
may  separate  at  any  time,  75. 
competent  witnesses  for  each  other,  77. 
but  admissions  not  binding  on  others,  77. 
ship's  husband,  75. 

no  liability  of  ship  for  debts  contracted  by  part  owners,  76. 
bankruptcy  of  one  part  owner,  76. 

jurisdiction  of  Admiralty  as  to  employment  of  ship  in  cases  of  psrt  owner- 
ship, 77. 
of  Court  of  Chancery,  78. 
neither  Admiralty  nor  Court  of  Chancery  can  eompel  sale  in  esses  of  dis- 
agreement, 78. 
aliter  in  case  of  transmission  by  death  or  marriage  to  unqualified  owner,  19. 
adjustment  of  accounts,  80. 
actions  by,  80. 

against,  80. 

PASSAGE  BROKER  (see  Broker),  542. 
must  give  bond,  542. 

form  of,  Appendix,  cccvii. 
must  obtain  licence,  542. 

form  of.  Appendix,  cccviii. 
contract  tickets  and  their  contents,  543.    Appendix,  cccxi. 
penalties  for  altering,  destroying,  &c.,  543. 
summary  remedy  upon,  543. 

PASSAGE  MO'SEY  (tee  Pattengert). 
rights  of  passengers  as  to,  512. 
where  there  is  fraud,  512,  543. 
when  representations  untrue,  512« 
where  ship  to  sail  on  particular  day,  512. 
where  ship  is  lost  or  wrecked,  539. 
where  passengers  are  left  behind,  529. 
where  sick  passenger  relanded,  529. 

PASSENGERS, 

general  rights  and  duties  of,  511. 
bound  to  assist  in  defence  of  ship,  512. 
when  they  may  claim  salvage,  512. 
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PASSENGERS— (eonftjitie^). 

entitled  to  cast  merchandize  OTerboard  in  order  to  save  their  liyei^  S12. 
right!  with  reference  to  passag^e  money,  512. 

where  representations  by  shipowner  or  his  agent  are 
false  or  fraudulent,  512,  54S. 
contract  survives  to  representatives  of  master,  513. 
what  representations  essential,  512. 
e£DBct  of  loss  of  ship,  513. 
lien  of  master  for  passage  money,  513. 
rights  with  reference  to  luggage,  513. 
when  owners  liable  for,  514. 
lien  on  for  passage  money^  514. 
authority  of  masters  over  passengers,  514. 
ungentlemanly  conduct,  514. 
threat  of  violence  to  master,  514. 
rights  of  passengers  against  master,  514. 

remedies  of  passengers  for  breach  of  contract  or  misconduct,  514. 
statutory  provisions  relating  to  passengers,  514. 
under  M.  S.  Act,  1854,  and  M.  S.  Act  Amendment  Act,  1862.. 516. 
life  boats  and  buoys,  515. 

penalties  for  non-compliance  with  these  rules,  516. 
provisions  as  to  equipment  of  steam  ships,  516. 

penalties  if  not  properly  provided,  516. 
survey  of  passenger  steamers,  517. 
declaration  of  surveyors,  517. 
certificated  engineer,  517. 
meaning  of  **  passengers,*'  517,  note. 

"  passenger  steamer,"  517*  note. 
"  passenger  ship,"  522. 
certificates  of  compliance  with  act,  518. 
how  obtained,  518. 
duration  of,  518. 

copy  to  be  kept  in  conspicuous  part  of  vessel,  519. 
penalties  respecting,  519< 
misconduct  by  persons  on  board  home  trade  passenger  ships,  519. 

drunkenness  or  misconduct,  519. 
on  board  steamers,  519. 

drunk  and  disorderly,  519. 

molesting  passenger,  520. 

entering  steam  vessel  that  is  full,  520. 

revising  to  leave,  520. 

intending  to  avoid  payment  of  fare,  520. 

travelling  beyond  where  fare  paid  for,  520. 

refusing  to  exhibit  ticket,  520. 

penalty  for  injuring  machinery,  521. 

or  obstructing  the  navigation,  521. 
master  may  detain  such  persoui  if  unknown,  521. 
report  of  accidents,  521. 
notice  of  apprehended  loss,  521. 
carrying  dangerous  goods,  521. 
right  of  master  to  reftise,  521. 
penalty  on  sending,  521. 

extends  to  foreign  ships  within  United  Kingdom,  521. 
under  Passengers  Act,  1855,  and  Passenger*  Act  Amendment  Act,  1863. • 
522. 
to  what  passengers  it  applies,  522. 
what  are  ''cabin  passengers/'  522,  note, 
to  what  ships  act  applies,  522. 
to  what  ships  it  does  not  extend,  523. 
by  whom  act  is  carried  into  execution,  523. 

persons  on  board  fraudulently  attempting  to  obtain  passage,  525,  note, 
number  of  passengers  that  may  be  carried}  524. 

by  vessels  bringing  passengers  into  the  United  Kingdom,  525. 
not  to  be  carried  on  more  than  two  decks,  525. 
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PASSENGERS— (AMliMtf/). 

under  Panengen  Act,  1855,  and  Panengen  Act  Amendment  Act,  1863, 
lists  of  passengers  to  be  signed  by  master,  525. 

most  contain  names,  &c.  and  place  of  landing,  526. 

form  of,  Appendix,  cczcv. 
and  be  countersigned,  525. 

in  actions  for  loss  of  life,  evidence  that  passengers  on  bosrd,  511. 
by  master  of  vessels  bringing  passengers  into  the  United  Kiofdon, 

545. 
penalties  on  disregarding  these  provisions,  526. 
survey  and  inspection  of  ships,  526. 
bond  by  owner  or  charterer  to  Crown,  526. 
bond  required  when  ship  is  foreign,  527* 

when  neither  owner  nor  charterer  reside  in  the  United  Kingdom, 

527. 
execution  of,  may  be  proved  by  counterpart,  in  coloniet,  527* 
certificate  of  compliance  with  act,  527. 

when  emigration  officer  bond/tde  refuses,  52ft. 
if  master  goes  to  sea  without  obtaining  certificate,  or  joining  in  baod| 

"  passenger  ship  *'  is  forfeited,  528. 
medical  inspection  and  landing  of  sick  passengers,  528. 

re-landing,  to  purify  ship,  529. 
unless  re-embarked,  passage  money  may  be  recovered,  529. 
rights  of  passengers  when  left  behind  or  detained,  529. 
sulMistence  money,  529,  530. 

construction  of  decks  and  space  to  be  allowed,  530,  538. 
arrangement  and  construction  of  berths,  530. 
hospitals  and  privies,  531. 
supply  of  light  and  air,  531. 
of  food  and  water,  531. 

by  master  of  vessels  bringing  passengers  into  the  United 
Kingdom,  532,  546. 
casks  and  stowage  of  provisions,  532.    Appendix,  ccxcvii. 
emigration  officers  may  reject  provisions  and  water,  532. 

Senalty  for  re-shipping,  532. 
ietary  scales,  533. 
substitutions  in,  534, 
messes,  how  issued,  534. 
passengers'  steward  and  cook,  535. 
interpreters,  535. 

medical  roan  and  medicines,  535.     Appendix,  ccc. 
regulations  as  to  boats,  life  buoys,  &c.,  536.    Appendix,  cexciv. 
manning  of  ships,  537. 

articles  the  carriage  of  which  is  prohibited,  537. 
condition  under  which  horses  and  cattle  may  be  carried,  537. 
regulations  for  preserving  order,  538.     Appendix,  ccc  v. 
maintaining  and  forwarding  passengers  in  case  of  wreck,  &c.  (m^ 

Wreck),  539. 
forwarding,  in  case  of  wreck,  539. 
giving  undertaking  to  convey  in  other  ship  within  six  weeks,  540. 

that  their  own  ship  shall  be  made  seaworthy  and  sail  in  sis 
weeks,  540. 
in  meantime  must  maintain  or  pay  subsistence  money,  540. 
in  case  of  default,  passage  money  may  be  recovered,  540. 
passengers  taken  to  port  other  than  that  contracted  for,  to  be  for- 
warded by  authorities,  540. 

unless  master  gives  undertaking  to  forward,  540. 
passengers  so  forwarded  not  entitled  to  return  of  passage  mooey» 

540. 
how  expenses  of  passengers  wrecked  may  be  paid,  541. 

and  how  recovered  as  a  debt  to  the  Crown,  541. 
insurances  in  respect  of  passages,  541. 
disembarkation,  541. 
common  law  remedies  preserved,  541. 
owner  is  ultimately  responsible,  542. 
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TASSEHGERS— (continued). 

under  Passengers  Act,  1855,  and  Passengers  Act  Amendment  Act,  1863, 
regulations  respecting  passage  brokers  (see  Broker),  542. 
contract  tickets  and  their  contents,  543.   Appendix,  cccxi. 
penalties  for  altering,  destroying,  &c.,  543. 
summary  remedy  on,  543. 
penalties  for  inducing  persons  to  take  passages  by  fraud,  543. 
regulations  respecting  emigrant  runners  (see  Runmrs),  543. 
recovery  of  penalties  under  Passengers  Act,  1855.. 544. 
limitation  of  actions,  544. 
colonial  voyages,  545. 

regulations  as  to  voyages  to  the  United  Kingdom,  532,  545. 
as  to  steam  vessels  (see  Steam  FetteU),  516. 

"PASSENGER  SHIP," 

meaning  of  term,  522. 

PAYMENT  OF  WAGES  (see  Wages  qf  Crew),  177. 

PEAS, 

included  in  term  "com"  in  memorandum,  372. 

PERILS  INSURED  AGAINST  BY  POLICY,  362. 
proximate  not  remote  cause  to  be  looked  to,  363. 
perils  of  the  sea,  363,  and  see  261. 
animals  damaged  durinpr  storm,  363. 

ship  taking  ground  in  tidal  harbour  owing  to  extraordinary  swell,  363. 
stranding,  364. 
accidental  collision,  864. 
where  negligence  of  master  and  crew,  864. 
where  ship  not  fit  for  voyage,  364. 

where  misconduct  of  assured  is  the  efficient  cause  of  the  loss,  364,  392. 
does  not  include  injuries  by  rats  or  worms,  364. 
injure  non  remota  causa  ted  proxima  ^ctatur,  364,  365,  368. 
losses  occurring  on  shore,  366. 
presumptions  as  to  loss  when  ship  not  heard  of,  366. 
fire,  367. 
enemies,  367. 
capture,  368. 

pirates,  rovers  and  thieves,  369. 
jettisons,  369. 
arrests,  restraints,  &c.,  369. 

foreigner  insuring  against  acts  of  his  own  government,  370. 
barratry,  371* 

PILOT  (see  Collision). 

nature  of  his  office,  194. 
whole  responsibility  devolves  upon  him,  195. 
extent  of  his  control,  195. 
Trinity  House  and  Cinque  Port  pilots,  196,  215. 
pilotage  authorities  under  M.  S.  Act,  1854..  196. 
power  of  general  pilotage  authorities  under  M.  S.  Act,  1854..  196. 
by  bye-law  to  determine  qualifications,  197. 

to  regulate  licensing  boats  and  ships,  197. 

to  establish  companies  for  support  of  boats  and  ships,  197. 

to  regulate  the  conduct  and  attendance  of  pilots,  197* 

to  fix  terms  of  granting  licences,  197. 

and  pilotage  certificates,  197. 

to  regulate  punishment  for  breach  of  regulations,  197. 

to  fix  rates  of  remuneration,  198. 

to  alter  limits  of  districts  with  other  pilotage^authorities,  198. 

to  establish  and  regulate  funds  for  relief  of,  198. 

bye- law  valid,  notwithstanding  any  Act  of  Parliament,  custom,  &c.,  199. 
power  of  Board  of  Trade  under  M.  S.  Act  Amendment  Act,  1862..  199. 

to  transfer  jurisdiction,  199. 

to  make  persons  to  whom  transfer  is  made  pilotage  authority,  199. 

to  determine  the  limits  of  such  pilotage  authority,  199* 

to  sanction  scale  of  rates,  199. 
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PILOT— (cM/imetf). 

pover  of  Botfd  of  Trade,  iic^eomtimued). 

to  dttermiDe  what  plots  already  liceoatd  dball  oontiatte,  199. 

to  apportion  the  pilotage  funds,  and  to  make  regulacioos  conceroing 
new  districts,  199. 

to  constitute  new  pilotage  authority,  200. 

to  exempt  masters  of  ships  from  obligation  to  employ  piUts,  200. 

to  enable  pilotage  authority  to  license  pilots  and  ^x  rates,  when,  20QL 

to  regulate  rates,  200. 

to  enable  persons  to  obtain  licences,  201. 
returns  to  Board  of  Trade  by,  201. 
inspection  of  books  of,  by  Board  of  Trade,  202. 
pilot  licence,  202. 

must  be  registered,  202. 

when  to  be  delivered  up,  203. 

when  it,  and  copy  of  rates,  &c.,  must  be  produced  to  persona  emploj- 
ing,  202. 
licensing  pilot  boats,  203. 

regulations  respecting,  208. 

flag  to  be  carried,  208. 

penalty  on  other  boats  carrying  such  flag,  208. 
compulsory  pilotage,  195,  208. 
when  masters  bound  to  employ,  204. 

by  ships  carrying  passengers,  &c.,  204. 
licensing  masters  and  mates,  207. 
certificates  of  service  or  competency  to  masters  and  mfttes,  208. 

duration  of,  208. 

on  refusal  to  grant,  may  apply  to  Board  of  Trade,  208. 

withdrawal  of  certificate  from,  209.  i 

local  certificates  of  masters  and  mates,  205.  I 

exemptions  from  compulsory  pilotage,  205^207,  219. 

coUiers,  coasters,  205,  219. 

ships  trading  to  Norway,  &c.,  205. 

places  north  of  Boulogne,  219. 

ships  from  Channel  Islands  laden  with  stone,  205, 219. 

Irish  traders,  when,  205. 

vessels  not  exceeding  sixty  tons,  205,  219. 

ships  within  their  own  port,  205,  219. 

when  mates  or  masters  are  licensed,  207. 

home  trade  ships  carrying  passengers  not  exempt,  207. 

vessels  passing  through  the  limits  of  pilotage  district,  207,  219. 

Queen's  ships,  209. 

ships  in  distress,  209> 

foreign  ships,  when,  209,  210,  219. 
remuneration  of  pilots,  210,  219. 

right  to  salvage,  210,  211. 
rights  and  privileges  of  pilots,  211. 

when  ship  cannot  be  boarded,  211. 

when  taken  to  sea,  211. 

when  master  refuses  to  declare  draught  of  ship,  211. 

when  unqualified  pilot  may  act,  212. 

penalty  on  unqualified  pilot  acting  improperiy,  212. 

power  to  supersede  unlicensed  pilots,  2 12. 

persons  liable  to  pilotage  dues,  212,  218. 

consignee  or  agent  may  reimburse  themselves,  218. 
offences  of  pilots,  213. 

keeping  public  house,  218. 

selling  wine,  8rc.,  213. 

committing  frauds  against  revenue,  213. 

corrupt  practices  relating  to  ship,  213. 

lending  licence,  218. 

acting  as  pilot  when  suspended,  218. 

intoxication,  218. 

enhancing  expenses,  218. 

refusing  to  take  charge  of  ship,  218. 

unnecessarily  slipping  cable,  214. 
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PILOT— (coft^tmietf). 

offences  of  pi\ota^{continved). 

refusing  to  conduct  ship  into  port,  214. 

quitting  ship,  214. 

penalties,  214. 

wilful  breach  or  neglect  of  duty  a  misdemeanor,  214. 

obtaining  charge  of  ship  by  misrepresentation,  214. 

liability  limited  to  amount  of  bond  and  pilotage  for  voyage,  215. 
powers  of  Trinity  House,  215  (see  Trinity  House). 

appointment  of  sub-commissioners,  216. 

licensing  of  pilots,  202,  216. 
in  London  district,  216. 
in  English  Channel  district,  216. 
in  out- port  districts,  216. 
names  of  pilots  licensed  by,  how  to  be  published,  216. 

bond  by  Trinity  House  pilots,  217. 

duration  of  licence,  217. 

revocation  and  suspension  of  licence,  217. 

mandamus  does  not  lie  to  review,  217,  note, 
compulsory  pilotage  (Trinity  House),  217* 

within  what  district,  217. 

London  district,  219. 

Trinity  House  out- port  districts,  219. 
penalty  on  uncertificatea  master  for  not  having  pilot,  217. 
supply  of  pilots,  218. 

master  bound  to  take  pilot  must  show  signal  flags,  218. 
rates  of  pilotage  and  pilot  fund  (Trinity  House),  219. 
settlement  of  disputes  as  to  draught  of  ships  in  London,  219. 
fund  for  incapacitated  pilots  and  widows,  220. 
sub- commissioners  of  Hull  and  Newcastle,  220. 
liability  of  pilots  for  negligence,  wilful  breach  of  duty,  &c,  220. 
by  M.  S.  Act,  1854,  limited  to  amount  of  bond  and  pilotage  for  voyage,  220. 
criminally  liable  for  wilful  breaches  of  duty,  &c.,  220. 
liability  of  masters  and  owners  for  injuries  arising  from  want  of  skill  of 

Silot,  220. 
ility  of  masters  and  owners  for  acts  of  pilot  at  common  law,  221. 

where  pilot  taken  under  statute,  221. 

under  M.  S.  Act,  1854.. 222. 

onus  of  proof  at  common  law,  223,  224. 

in  Court  of  Admiralty,  223. 

where  master  and  crew  in  fault,  224. 

where  act  not  within  pilot's  duty,  224,  225. 
evidence  of  owner's  liability  in  Admiralty  Courts,  224,  note, 
effect  of  Pilot  Act  on  foreign  vessels,  209,  225. 

PILOTAGE  (see  Pilot),  rates  of,  210,  219.    Appendix,  clxiv. 

PIRATES, 

can  gain  no  title  in  ship  by  capture,  40. 
offence  of  master  or  seaman  turning  pirate,  108. 
not  within  exception  of  Queen's  enemies,  259,  note, 
loss  by,  is  a  danger  of  the  sea,  261. 
loss  by,  of  ship  insured,  869« 

PLEDGE, 

of  certificate  of  registry  void,  14. 

POLICY  (see  Insurance). 
form  of,  334. 
stamps  on,  336. 
name  of  assured  must  be  inserted,  337. 

ship  and  master,  337. 

premium,  339. 
subscription  of,  339. 
a4Jostment  of,  418. 
action  on,  424. 
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PORT, 

of  registntton,  7. 

name  of,  how  painted  on  ship,  7. 

concealment  or  obliteration  of,  7. 

penalty  for  breach  of  rules  respecting,  8. 

PORT  DUES, 

roaster  roust  pay,  97. 

shipowner  no  lien  for,  294. 

when  contributed  for  as  general  average,  825. 

POSSESSION, 

usually  necessary  to  lien,  296. 

what  contracts  transfer  possession  of  ships,  296,  297- 

PREMIUM  (see  Inturanee,  Return  qf  Premium). 
payroent  of  policy  on,  839. 
set-off  of  against  loss,  421. 

cannot  be  set  off  in  an  action  for  a  partial  loss,  426. 
return  of,  880. 

PRESERVATION  OF  LIVE  (tee  Salvage). 
salvage  in  respect  of,  481. 
proTisions  of  recent  Act  as  to,  482. 
has  priority  over  other  clairos,  488. 
most  important  in  weighing  value  of  salvage  service,  484. 
when  Board  of  Trade  roay  award  sum  out  of  Mercantile  Marine  Fund,  48& 
life  salvage  to  or  by  foreign  ships,  488. 
apportionment  of  salvage  in  respect  of,  494,  note. 

PRESUMPTION 

as  to  loss  of  ship  insured,  366. 

PRIMAGE,  88. 

PRINCIPAL  AND  AGENT  (see  Jgent). 

PRINTED  PART  OF  POLICY, 

less  weight  given  to  it  than  to  written  part,  348. 

PRIVATEERS  (see  Letters  qf  Marque). 

PRIVIES, 

passenger  ships  must  be  fitted  up  with,  581. 

PRIVILEGES  OF  BRITISH  SHIP, 

ship  must  be  registered  to  entitle  her  to,  17. 
what  they  are,  17. 
how  lost,  17. 

PRIZE  (see  Capture). 

PROFITS, 

insurance  on,  847. 

PROOF  (see  Evidence). 

PROPERTY  IN  SHIPS  (see  Title  to  BritUh  Ships). 
when  it  passes,  81. 

PROPERTY  OF  DECEASED  SEAMEN  (see  Crew) 
how  disposed  of,  182—184. 

PROTEST, 

should  be  made  after  jettison,  324. 

PROVISIONAL  CERTIFICATE, 

when  certificate  of  registry  is  lost,  13. 
where  loss  occurs  in  United  Kingdom,  18. 

elsewhere,  13. 
delivery  up  of,  to  registrar  by  master,  13,  16. 
grant  of,  when  ship  sold  abroad,  15. 
particulars  required  in,  15. 
duration  of,  15. 


INDEX.  CCClxi 

PROVISIONAL  CERTIFICATE— (c<w/tn«<rf). 
on  alterations  being  made  in  ship,  16. 

right  to  require  ship  to  he  registered  anew,  16. 

Srovisional  indorsement  as  to  alterations,  16. 
elivery  of,  to  registrar,  16. 

PROVISIONS, 

supply  of,  in  passenger  ships,  531 — 535. 

those  carried  for  crew  in  passenger  ships  must  be  similar  to  those  furnished 

to  passengers,  532,  note, 
approval  of,  hy  emigration  officers,  532. 
penalty  for  reshippine  after  rejection,  532. 

for  obtaining  a  clearance  for  a  ship  not  properly  stored,  532. 
dietary  scale  of,  for  passenger  ships,  539, 
substitutions  in  scale  of,  534. 
issue  of,  to  messes,  534. 
cooking  of,  535. 

QUEEN*S  ENEMIES, 

meaning  of  term,  259. 

shipowner  not  liable  to  charterer  for  acts  of,  259. 

QUEEN'S  SHIP  (see  Officers  o/ Queen's  Ships). 
not  bound  to  employ  pilot,  209. 
officers  of,  when  liable  for  collision,  460. 
right  of,  to  claim  salvage,  502. 
not  within  operation  of  Passengers  Act,  1855.. 523. 
when  commissioned  officer  may  detain  jfbreign  ship  that  has  caused  damage, 

462  (see  Foreign  Ship). 
when  not  liable  for  damages  in  respect  of  detention,  462. 

RANSOM, 

of  ship  after  capture  prohibited,  116,  368. 

RATIFICATION, 

of  stoppage  in  transitu,  818. 

must  be  under  circumstances  in  which  ratifying  party  might  have  lawfully 

done  the  act,  318. 
by  principal,  of  insurance  by  agent,  337. 
by  owner,  of  sale  of  ship  by  master,  445. 
if  owner  ignorant  of  the  facts,  446. 

RATS, 

liability  of  shipowner  and  master  for  damage  done  by,  99. 
of  underwriter,  ^61. 

RE-CAPTURE  (see  Capture). 
effect  of,  on  freight,  282. 
salvage  upon,  481. 

RECEIPT, 

should  be  given  by  master  to  shipper  of  goods,  98. 

should  be  returned  to  master  before  he  give  bill  of  lading,  98. 

RECEIVERS, 

fees  and  remuneration  of,  Appendix,  clxvi. 

duties  of,  490. 

payment  of  salvage  to,  490. 

powers  of,  to  sell  ship,  &c.,  491. 

REGISTER  TICKET 

of  seamen  abolished,  137. 

REGISTRAR  (see  Registry). 
appointment  of,  5. 
liability  of,  5,  note. 
fees  of,  5,  note, 
must  keep  register  book,  7,  1 1 . 
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production  to,  of  certificate  of  marrtj,  8. 

^   of  builder's  certificate,  10. 
dutiei  o/;  when  ship  reg^ittered  anew,  16. 
what  documents  registrar  must  retain,  26. 
must  obey  order  of  Court  prohibiting  any  dealing  with  ship,  without 

made  a  party  to  the  proceedinn.  27. 
when  to  grant  certificate  of  sale  (see  OrtifieaU  rf  SqJU\  28. 
when  to  grant  certificate  of  mortgage  (see  CeriificaU  rf  Mortgage),  39. 

REGISTRATION  OF  SEAMEN, 

provisions  of  M.  S.  Act  as  to,  1*17,  138. 
register  tickets  abolished,  137. 
csublishment  of  general  register,  138. 

REGISTRY  (see  Capturt,  Certi^leate,  Mortgage,  Owners  rf  Ships,  SaU). 
registration  now  compulsory,  8. 
formerly  not  so,  2. 

for  what  purpose  necesssry,  2.  [ 

by  M«  S.  Act,  1864,  British  ships  must  be  registered,  8.  f 

except  ships  registered  befort  act,  8.  \ 

ships  not  exceeding  fifteen  tons  employed  in  coasting,  3.  i 

thirty  tons  employed  in  fishing  or  trading 
coastwise,  8. 
effect  of  not  being  registered,  3. 
where  and  how  registry  may  be  made,  5.  I 

in  the  United  Kingdom,  5.  ! 

in  Channel  Islands,  5. 

in  Malta,  Gibraltar,  &c.,  5. 

in  territories  within  charter,  but  not  under  government  of  East  India 
Company,  5. 

at  Calcutta,  &c.,  5.  1 

at  other  ports  within  the  Queen's  dominions  abroad,  5.  I 

tonnage,  how  computed  on  registry,  6.  ! 

of  foreign  ships,  7. 

number  denoting,  must  be  carved  on  beam,  6. 

effect  of  aiterstion  in  capacity  of  ship,  or  mistake,  6. 

re-measurement  of  ships  registered  before  act,  6. 

of  steam'Ships  where  alterations  have  been  made,  6. 
register  book  to  be  kept,  7. 
what  is  to  be  deemed  port  of  registry,  7. 
name  must  be  painted  on  ship,  7. 
name  of  port  must  be  painted  on  ship,  7. 

names  may  not  be  changed  or  concealed,  7. 
except  to  escape  capture,  7. 

ship  may  not  be  described  by  any  other  name,  8. 
application  for,  how  to  be  made,  8. 

by  agent  of  owners,  8. 

by  corporation, -8. 
survey  of  ship  and  certificate,  8.     Appendix,  cdv—celvii, 
entries  in  register  book  aa  to  shares,  8. 

number  of  owners,  8. 

no  registration  of  fractional  parts  of  share,  9. 

joint  owners,  9. 

bodies  corporate,  9. 
declaration  by  owners,  9. 

particulars  required  in,  9. 

where  to  be  made,  9, 10. 

how  to  be  made  when  ship  owned  by  corporation,  10. 
builder's  certificate,  10. 

particulars  required  in,  10,  11. 

in  case  of  British  built  ships,  10. 
of  foreign  built  ships,  10. 
of  ships  condemned,  11. 

penalty  for  false  statements  in,  11. 
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REGlSTKY-^eontinued). 

entry  in  bonk  of  registry,  II. 

particulars  required  in,  11. 

no  notice  of  trusts,  &c.,  11. 
certificate  of  registry,  11. 

Particulars  required  in,  11, 12. 
elivery  up  of,  on  change  of  ownership,  12. 
such  change  must  be  indorsed  on,  12. 
when  and  how  to  be  done,  12. 
penalty,  12. 
indorsement  of  change  of  master  on,  12. 

effect  of  omission,  12. 
grant  of  new,  on  delivery  up  of  old,  12. 
effect  of  loss  or  destruction  of,  13. 
grant  of  provisional  certificate  (see  ProvUianal  Cert^fieaie),  18, 16. 

delivery  up  of,  to  registrar,  18,  16. 
detainer  and  use  of  certificate,  13. 

proceedings  in  respect  of  unlawful  detention,  13,  14. 
pledge  of,  void,  14. 
wrongful  user  of  certificate,  14, 

delivery  up  of,  on  loss  or  capture,  ftc,  of  British  ship,  15. 
registry  anew  and  transfer  of  registry,  15, 16,  17. 
when  ship  altered,  16. 
provisional  indorsement  on  eertificate,  16. 
delivery  up  of,  to  registrar,  16. 
effect  of  failure  to  register  anew,  17* 
registration  on  sale,  24. 
how  to  be  made,  24. 
where  to  be  made,  24. 
production  to  registrar  of  bill  of  sale,  24. 
entry  of,  in  register  book,  24. 
priority  of  vendees,  25. 

of  mortgagees,  S6. 
registration  on  transmission  by  act  of  law,  25. 

on  marriage,  death,  bankruptcy,  &c.,  25. 
entry  of,  in  register  book,  26.    Addenda. 

on  sale  by  Court  when  ship  vested  in  unqualified  persons,  27,  79. 
power  of  Court  to  prohibit  dealings  with  ship,  27,  79. 
not  necessary  on  equitable  deposit  of  certificate,  88. 
register,  when  prima  facie  evidence  of  ownership,  45,  59 — 67* 
duty  of  master  with  respect  to  certificate  of  registry,  101. 

REGISTRY  DE  NOVO  (see  Regittry). 
when  necessary,  14—16. 
may  be  granted  though  not  required,  17. 
bill  of  sale  must  be  produced  after  share  sold,  24. 

RE-INSURANCE  (see  ImwrancB),  846. 

REMEDIES  (see  Jctiotu). 

of  part  owners  against  each  other,  72.  * 

on  contract  of  charter-party,  251,  254. 

on  bills  of  lading.  265,  268. 

on  policies  of  insurance,  424. 

effect  of  agreement  to  refer,  424,  425. 

who  may  sue  on  policy  under  seal,  425. 

when  not  under  seal,  425. 

consolidation  rule,  425. 

premiums  due  cannot  be  set  off  in  action  for  partial  loss,  426. 

effect  of  proviso  in  policy  that  funds  of  company  shall  alone  be  liable,  426. 

where  policy  granted  by  joint-stock  company,  427. 

on  bottomry  bonds,  441. 

in  Court  of  Admiralty,  441. 
in  Court  of  Chancery,  444. 
for  improper  sale  of  ship  by  master,  444. 
for  collision,  461,  466. 

effect  on  remedy  for  collision  of  neglect  of  statutory  rules  as  to  passing  of 
steamers,  and  «f  Admiralty  rules  as  to  lights,  468. 
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REUEJ>lZS—(eaiUmt$ed). 
for  laWage,  487,  488. 
limitation  of,  for  breachet  of  the  Panengen  Act,  1855.  .544. 

REPAIRS  (OWNERS), 

liability  of  owners  for,  59,  61. 

of  registered  ownera,  59,  62, 65, 
recent  decision  t,  61—66. 

of  mortgagees,  60,  66. 

of  legal  and  beneficial  owners,  61. 

of  lessees,  66. 

of  owners  pro  hdc  etof ,  67. 
extent  of  liability,  67. 
lien  of  material  men  for,  67. 
rule  at  law,  68. 

when  creditors  who  have  repaired  have  equitable  lien,  68. 
in  Court  of  Admiralty,  68. 
statutory  jurisdiction  of  Admiralty  as  to  repairs,  and  building  amd  equippiiur, 

66. 
foreign  vessels,  69. 
necessaries  furnished  abroad,  69. 
what  are  necessaries,  71. 
power  of  master  to  bind  owners  for,  112. 

to  hypothecate  ship  and  cargo  for,  435. 

to  sell  ship  for,  444. 

REPORT, 

by  master  on  clearing  ship  inwards,  109,  1 10. 

to  Board  of  Trade  of  accidents  and  loss  of  steamers,  101. 

REPRESENTATIONS  (see  Coneealmeni,  Warranty). 
on  insurance,  nature  of,  878,  392. 
how  they  differ  from  warranties,  242,  note,  378,  393. 
different  kinds  of,  393. 

at  what  time  they  must  have  been  made,  393. 
when  admissible  in  evidence,  393. 
effect  of,  on  policy,  394. 

made  to  first  underwriter  considered  to  be  made  to  all,  394. 
aUlWt  if  made  to  intimidate  underwriters,  394. 
where  there  is  fraud,  394. 

moral  fraud  not  necessary  in  order  to  invalidate  contract,  394. 
how  far  representations  must  be  complied  with,  395. 
substantial  compliance  sufficient,  395. 
where  non-compliance  owing  to  circumstances  over  which  assured  had  no 

control,  396. 
where  they  may  be  extended  by  implication,  396. 
where  they  relate  to  future  events,  896. 

where  they  are  of  intention,  expectation,  or  belief  of  assured,  397. 
when  material  to  risk,  397. 
materiality  of,  how  determined,  397. 
underwriter  roust  have  acted  on  faith  of,  397. 
positive  importance  not  material  if  they  have  affected  underwriter,  397. 

RESPONDENTIA,  433. 

RESTRAINT  OF  PRINCES. 

shipowner  not  liable  to  charterer  for,  262. 

RETURN  OF  PREMIUM  (see  Inturance),  428. 

RETURNS, 

of  crew,  138. 

of  passengers  carried,  525. 

by  vessel  bringing  passengers  into  United  Kingdom,  545. 

REVOLT, 

offence  of  revolting  against  master,  108. 
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RICE, 

not  within  word  "  com"  in  memoranduin,  872. 

RISK  (see  Insurance). 

when  it  attacheff  under  policy  of  insurance,  354,  428. 

RISK  OF  BOATS, 

exception  as  to,  261. 

ROBBERS, 

liability  of  shipowners  for  loss  of  goods  by,  50,  262. 
not  wiUiin  exception  of  Queen* t  enemiet,  259. 

•  RUNNERS, 

emigrant — regulations  respecting,  543. 

not  acting  under  a  written  authority  cannot  recover  compensation,  544. 

must  exhibit  authority  when  required,  543. 

lists  must  be  exhibited  in  offices  of  brokers,  548,  note. 

RUNNING  AWAY  WITH  SHIP, 
offence  of,  108. 

SAFETY  OF  SHIP  ON  A  GIVEN  DAY  (see  Warrantiei  on  Insurance). 
warranty  of,  379.  ♦ 

SAFETY  VALVES, 

boilers  of  passenger  steam  vessels  must  be  provided  with,  516. 
penalty  for  putting  improper  weights  on,  516,  note. 

SAILING  ORDERS, 

must  be  obtained  on  joining  convoy,  882. 
what  excuses  the  obtaining  of,  383. 

SAILING  RULES, 
customary,  449. 

Trinity  House  rules  as  to  steamers,  449. 
statutory  rules  as  to  passing  of  vessels,  454. 
steering  and  sailing  rules  by  Board  of  Trade,  454. 

where  collision  occasioned  by  non-observance  of  regulations,  the  ship 
infringing  to  be  deemed  in  uult,  463. 

SALE  OF  CARGO  BY  MASTER  FOR  REPAIRS,  &c., 
when  master  may  sell,  446. 
effect  of  improper  sale,  446. 
shipowner  must  indemnify  owner  of  cargo,  447* 
at  what  price  owner  is  entitled  to  estimate  the  goods,  447. 
is  subject  of  general  average,  324. 

SALE  OF  SHIP  (see  Sale  of  Ship  hy  Master  for  Repairs). 
no  market  overt  for  sale  of  ships,  20. 
by  Court  of  Admiralty,  20. 
by  Courts  abroad,  20. 
when  property  passes  by  the  lex  loei,  21. 
by  private  persons,  21. 
bill  of  sale,  22. 
must  be  under  seal,  22. 
no  stamp  duty  payable  on,  22. 
form  and  contents  of,  22.    Appendix,  cclviii. 
requirements  of  M.  S.  Act,  1854,  on  sale,  28. 
effect  of  a  contract  which  fails  to  observe  requirements  of  M.  S.  Act,  1854, 

23,  note, 
entry  of  bill  of  sale  in  book  of  registry,  23  (see  Registry). 
indorsement  of  on  certificate,  24. 

transferee  must  make  declaration  before  he  can  be  registered,  23. 
declaration,  how  made,  23,  24. 
title  by  act  of  law,  25. 
most  be  authenticated  by  declaration,  26. 
if  by  death,  bankruptcy,  marriage,  what  evidence  required,  26. 
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SALE  OF  SHIP— (coaltMMtf.) 

■ale  of  ship  or  shiire  tranimittcd  hj  act  of  Uw  to  un^salified  owdct; 

26,  27,  79. 
if  no  sale,  ship  forfeited,  27. 

Court  may  prohibit  any  dealing  with  ship  or  share,  27*  79. 

certificate  of  sale  (see  Cert^ate  qf  SaU),  28.    Appendix,  cdz.  ! 

priority  of  vendees,  24,  2«>. 
sale  by  agent,  SO. 

bankruptcy  of,  or  execution  against  vendor,  80. 
when  property  passes,  31. 
question  of  fact  rather  than  of  law,  31. 

sale  of  ship  at  sea,  80,  note.  * 

warranty  on  sale,  82. 
what  passes,  82. 

sale  by  one  part  owner  not  a  conversioD,  78. 
when  ship  sold  abroad  crew  must  be  furnished  with  employmeot,  15X, 

SALE  OF  SHIP  BY  MASTER  FOR  REPAIRS,  ftc, 
when  master  may  sell  ship,  444. 
proceeds  of  sale,  445. 

when  sale  not  justified  no  title  passes,  4f46. 
when  foreiffn  Court  decrees  sale,  445. 
effect  of  sale  abroad  valid  by  the  Ux  loci,  445. 
ratification  of  improper  sale  by  owner,  445. 
right  to  receive  proceeds,  446. 
sue  by  master  cannot  make  partial  loss  total,  446. 

SALVAGE  (see  Wreck). 

agreement  by  seamen  to  abandon  right  to^  inoptratiTe,  147f  4S& 

what  it  is,  477. 

general  nature  of  service,  477. 

must  be  extraordinary,  478. 

there  must  be  skill,  enterprise,  and  risk  on  the  part  of  the  salvors,  478. 

when  towage  amounts  to  salvag^e  service,  478,  and  note. 

for  transhipment  of  cargo,  479.  \ 

approaching  as  nesr  as  is  safe,  and  giving  advice,  480. 

supplying  men  from  crew,  480.  | 

towing  away  from  fire,  480.  ' 

must  be  beneficial,  480. 
services  on  land  in  connection  with  assistance  at  sea,  480. 
cases  of  re-capture,  481. 

preservation  of  human  life  (see  Pn*ervation  qf  Ltft%  481. 
when  human  life  alone  preserved,  formerly  no  salvage,  481, 482. 
now  payable,  482. 

by  or  to  foreign  ship  when  services  in  British  waters,  483. 
salvsge  in  respect  of,  has  priority  over  all  other  claims  of  salvage,  483. 
important  in  weighing  the  value  of  salvage  service,  484. 
when  paid  out  of  Mercantile  Marine  Fund,  483. 
who  may  claim  as  salvors,  484. 

must  deliver  wreck  to  receiver,  507. 

when  officers  or  crew  of  ship  in  distress  may  claim  aalvage,  484i> 

pilots,  485. 

passengers,  485,  512. 

persons  who  act  under  a  contract,  485,  486. 

right  when  ships  sail  as  conaorta,  486. 

claim  by  charterer,  487. 
remedies  of  salvors,  487. 
lien  for,  487. 
action  for,  487. 

when  action  by  seamen  against  owner,  487. 
suits  in  Court  of  Admiralty,  488. 
when  salvage  on  high  seas,  488. 
when  in  body  of  a  county,  488. 
not  ousted  bv  agreement  to  refer,  488. 
nor  by  abanaoDiDg  possesdon  of  vessel,  488. 
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SAXVAGE— (eoR<iiiif«<0- 

in  Colonial  Vice-Admiralty  Courta,  488. 

proceeding  under  M.  S.  Act,  1854.. 488. 

when  claim  under  200/.,  claim  to  be  referred  to  two  justicet,  489. 

extended  by  M.  S.  Act  Amendment  Act,  1882,  to  caaea  where  value  of 

property  saved  does  not  exceed  1,000A,  492. 
proceedings  under,  488,  492. 
when  claim  exceeds  2002.,  489. 
meaning  of  claim,  493. 
appeal  to  Court  of  Admiralty,  489. 

payment  of  amount  over  to,  and  duties  of  receiver,  490,  498. 
when  receiver  may  detain  ship,  491. 
when  he  may  sell,  491. 

amount  of  salvage  awarded  and  how  apportioned,  494. 
^neral  rules,  494. 

inatructions  issued  by  Board  of  Trade,  494,  note, 
in  cases  of  derelict,  495. 
use  of  steam  power,  496. 

when  Court  of  Appeal  will  interfere  with  amount,  496. 
Court  of  Admiralty  may  apportion,  497. 

instructions  of  Board  of  Trade  with  reference  to  apportionment,  497,  note, 
provisions  of  M.  S.  Act,  1854,  and  M.  S.  Act  Amendment  Act,  1862*  .497, 

498. 
effect  of  misconduct  of  salvors,  498. 
finder  of  wreck  not  giving  notice  nor  delivering  to  receiver  forfeits  all  claim 

to  salvage,  499. 
allotment  to  part  of  crew  not  actually  engaged,  499. 
to  owners  of  boats,  &c.,  499. 
to  second  salvors,  500. 

remuneration  for  services  by  coast-guard,  500. 
within  jurisdiction  of  Cinque  Ports,  500. 
claims  to,  how  determined,  500. 
appeal,  501. 
by  Queen's  ships,  502. 

when  assistance  given  was  incidental  to  general  duty,  502. 
statutory  regulations  with  respect  to,  502. 
proceedings  when  services  rendered  abroad,  503. 
salvage  bond,  603,  504.     Appendix,  clxvi, 
voluntary  agreements  on  abandonment  of  lien,  504. 
'  agreement  by  seamen  to  abandon  right  to,  inoperative,  147. 
exception,  148. 

SAYINGS  BANKS,  181. 

SCALE  (see  BoaU,  Dietary  Scale). 

SCREENS, 

side  lights  carried  by  veaaela  to  prevent  collision  must  be  furnished  with, 
453. 

SEA,  PERILS  OF, 

liability  of  shipowner  to  charterer  for  loss  by,  260. 

loss  of  ship  insured  by,  868  (see  Perils  hiiured  agahut  bjf  Polietf), 

SEAMEN  (see  Crew), 

Corporations  for  relief  of,  192. 

SEAMEN'S  HOSPITAL  SOCIETY,  198. 

SEARCH, 

resisting  right  of,  breach  of  warranty  of  neutrality,  S84. 

SEAWORTHINESS  (see  Warranlies  on  Inturanee). 
not  warranted  on  simple  sale  of  ship,  32. 
ship  may  be  seaworthy  although  crew  not  properly  hired,  47. 
ship  becoming  unseaworthy  after  commencement  of  voyage,  46. 
when  condition  precedent  to  right  to  freight,  271. 
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SEAWORTHINESS--(c«i/IiimJ). 

what  ii  •eaworthinefls  within  wavranty  od  policy  of  insurance,  S87. 

on  voyage  policy,  387.  390. 

on  time  policy,  387. 
implied  although  insurance  of  salvage,  387. 
admission  of,  by  underwriter,  388,  note, 
seaworthiness  Kir  a  port,  388. 

for  canal  or  river  navigation,  389. 

SENTENCE, 

of  foreign  Admiralty  Court,  effect  of,  42,  70,  384. 

SERVICE, 

certificate  of;  83. 

SETTING  FIRE  TO  SHIP,  107. 

SHARES  IN  BRITISH  SHIPS, 
division  of,  8. 

not  more  than  thirty-two  persons  may  be  legal  owners,  8. 
subject  to  niles  as  to  joint  owners  and  by  transmission,  8. 
who  may  be  beneficially  entitled,  8. 
no  ownership  of  part  of  a  share  to  be  registered,  9. 
joint  owners,  9. 
bodies  corporate,  9. 

SHIP  (see  BrilUh  SMpi,  Ituuranee,  Mortgage  rf Ship^  Owmr*  qfShipMy  Sale  rfSkip, 
Title  to  BHtish  SMpt). 
insurance  on,  330. 

"SHIP  OR  SHIPS"  (see /attfroacs). 
effect  of  insurance  on,  338. 

SHIPPING  BILLS,  95. 

SHIPPING  MASTERS  (see  Superintendent  qf  Mercantile  Marine  Office), 
how  established,  142. 

SHIP*S  ARTICLES  (see  Agreement). 

SHIPS  HUSBAND, 

usually  one  part  owner  appointed,  75, 

duty  to  see  to  proper  outfit,  75. 

power  to  bind  other  owners,  75,  76. 

no  power  to  insure  shares  of  other  owners,  75. 

nor  to  bind  them  to  expenses  of  law  suit,  76. 

nor  to  assign  whole  ship  to  secure  money  advanced,  76. 
evidence  as  to  appointment,  76. 

SHIP'S  PAPERS  (see  Log  Book). 
certificate  of  registry,  101. 
agreement  with  ihe  seamen,  101. 
charter-party,  101. 
bills  of  lading  and  invoices,  101. 
log  book,  102. 

official  log  book  under  M.  S.  Act,  1854.  .^102. 
bill  of  health,  104. 

when  roaster  roust  produce  abroad,  105. 
when  he  must  deliver,  to  officer  at  foreign  port,  105. 

Sassport  or  sea  letter,  104. 
lediterranean  pass  (not  now  used),  105. 
where  vessel  warranted  neutral,  384. 

SHIPWRECK, 

does  not  dissolve  mariner's  contract,  125. 
effect  of,  on  wages  of  crew,  167. 
forwarding  of  passengers  in  cases  of,  539. 

SHIPWRIGHT, 

lien  of,  for  repairs,  67. 
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SHORT  DELIVERY  OF  CARGO, 
effect  of,  on  freight,  282. 

SICKNESS  OF  SEAMAN, 

effect  of,  on  wages,  161,  169. 

when  owners  liable  for  expenses  caused  by,  161,  162. 

SINGLE  AND  DOUBLE  VOYAGES  (see  Freight). 

SLIPS, 

agreement  to  insure  on,  when  valid,  387. 

SOUTHERN  WHALE  FISHERY, 

provisions  of  M.  S.  Act,  1854,  as  to  payment  of  wages  do  not  apply  to  ships 
engaged  in,  178. 

SPACE, 

sleeping  space  that  must  be  allowed  to  seamen,  168. 
that  must  be  allowed  to  passengers  in  passenger  ships,  580. 
that  must  he  left  between  decks,  530. 
that  must  be  left  on  deck,  588. 

STAMPS, 

bill  of  sale  exempt  from,  22. 

on  charter-party,  228. 

on  bill  of  lading,  256. 

on  policy  of  insurance,  Z36. 

not  necessary  on  passage  broker's  bonds,  542,  note. 

STATUTORY  STEERING  AND  SAILING  RULES  (tee  Sailing  Rule*),  ^54. 

STEAM  POWER, 

use  of,  in  cases  of  salvage,  496. 

STEAM  VESSELS, 

when  certificated  master  required,  certificated  eng^ineer  must  also  be  carried, 

86,  1 18, 517. 
rules  as  to,  118,  119. 
examination  of,  119. 

steam  certificate,  when  obtainable  by  master  and  mate,  86. 
power  of  Board  of  Trade  and  local  marine  boards  over,  120. 
rules  as  to  equipment  of,  516. 
rules  concerning  lights,  452. 
rules  concerning  fog  signals,  455. 
regulations  as  to  lights  in  river  Thames.    Addenda, 
steering  and  sailing  rules,  454. 
foreign  ships,  457. 

engineer's  report  of  accidents  to  Board  of  Trade,  101. 
statutory  rules  as  to  passing  of,  454. 
boats  and  buoys,  515,  536. 
safety  valves,  516. 
compasses,  516. 
fire  hose,  516. 
distress  signals,  516. 
shelter  for  deck  passengers,  516. 
surveys,  517. 

declarations  of  sufficiency,  517. 
certificates,  518. 

copy  to  be  put  in  conspicuous  part  of  vessel,  519. 

penalties  for  carrying  more  passengers  than  mentioned  in,  519 

penalty  for  fraud  with  respect  to,  519. 
provisions  to  prevent  overcrowding  and  evasion  of  fares,  519. 
scale  of  computed  lengths  of  voyages  by,  under  Passengers  Act,  581. 
steam  tugs,  460. 
towing  regulations  as  to  lights  in  river  Thames.     Addenda. 

STEVADORE, 

when  master  liable  for  negligence  of,  97. 
when  not,  97. 
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STEWARD, 

when  one  mutt  be  carried  by  passenger  ship,  535. 

STIFFENING  ORDER, 
when  granted,  95. 

STOPPAGE  IN  TRANSITU, 
wherein  right  consists,  S09. 
effect  of,  on  contract  of  sale,  810. 
how  long  transit  continues,  810. 
what  kind  of  insoWency  gives  right  to,  810,  note, 
general  effect  of  delivery  to  a  carrier,  810,  812. 
effect  on  right  of  interference  with  carrier  by  vendee,  311. 
effect  of  delivery  at  warehouse  used  by  vendee,  811»  312. 

of  acts  of  ownership  done  by  vendee,  812. 

of  delivery  to  vendee  by  mistake,  318,  note. 

of  delivery  on  board  vendee's  own  ship,  818. 

of  sale  of  goods  in  warehouse,  814. 

when  agent  acknowledges  the  vendee's  title,  315. 

of  griving  a  delivery  order,  815. 

of  indorsement  of  bill  of  lading,  815. 

not  irrevocable,  316. 

of  pledging  bill  of  lading  in  equity,  817. 

of  countermand  of  delivery,  316. 

of  right  to  refuse  to  allow  trantitut  to  begin,  317. 

of  part  payment  and  part  delivery,  317. 

of  a  resale,  318. 

of  a  lien  against  consignee,  818. 
18  &  19  Vict.  c.  Ill,  does  not  affect,  816. 
who  may  exercise  right,  818. 
must  be  on  behalf  of  vendor,  818. 
ratification  of,  318. 
how  it  should  be  exercised,  819. 
Interpleader  Act  in  cases  o^  819. 

STORES  (see  Medidnet,  Provitiont), 

ship  to  be  seaworthy  must  be  properly  supplied  with,  888. 

STOWAGE  OF  GOODS, 

duty  of  owners  as  to,  47. 
of  master,  97. 

STRANDING, 

what  amounts  to,  875,  376. 

general  average  where  stranding  voluntary,  828. 

within  memorandum  of  policy,  872,  375* 

SUB-FREIGHTERS, 

to  what  extent  shipowner  has  a  lien  against,  for  fireight,  298. 

SUBSCRIPTION, 

of  policy  of  insurance,  889. 

SUNDAYS, 

when  included  in  computing  days  of  demurrage,  307. 

SUNKEN  VESSEL, 

liability  of  owners  for  injuries  caused  by,  472. 

SUPERINCUMBENT  GOODS, 

effect  of  delay  caused  by,  on  claim  for  demurrage,  807. 

SUPERINTENDENT  OF  MERCANTILE  MARINE  OFFICE, 
control  of  Board  of  Trade  over,  142. 
their  office  and  duties,  142. 
to  facilitate  engagement  of  seamen,  142. 
remuneration  of,  143. 

person  appointed  by,  is  within  24  &  25  Vict  c.  96,  s.  68 . .  148. 
embezzlement  by,  144. 
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SUPERINTENDENT  OF  MERCANTILE  MARINE  OFFICE— (eonHtmed). 
power  of  superintendent  to  decide  questbns  between  master,  &c.  and  crew, 

179. 
payment  of  wages  before,  179. 
release  before,  179. 
report  by,  as  to  conduct,  cbaracter,  &c.,  179. 

SURGEON, 

wben  passenger  ship  must  carry,  535. 
qualification  of,  fur  passenger  ship,  585,  note. 

SURVEY, 

of  passenger  ships,  526. 
of  steam  vessels,  517. 
certificates  of,  Appendix,  ccxlvii. 

SURVIVORSHIP, 

no  right  o^  between  part  owners  of  ship,  72. 


TELEGRAPH  CABLE, 
injury  to,  476. 

TENANCY, 

in  common,  of  part  owners  of  ship,  72. 

THIEVES, 

liability  of  shipowners  for  loss  of  goods  by,  49,  51. 
loss  by,  of  ship  insured,  S69. 

TIMBER, 

may  not  be  carried  as  deck  cargo,  826,  note. 

riffht  to  remove  and  sell,  floating  in  harbours,  474. 

drifted  from  mooring  and  floating  at  sea  not  wreck,  482,  note,  508. 

TIME  POLICY  OF  INSURANCE  (see  Fnturance), 
nature  of,  845. 
no  implied  warranty  of  seaworthiness  on,  391. 

TITLE  TO  BRITISH  SHIPS  (see  British  Ships,  Capture,  Mortgage  of  Ship, 
Owners  of  Ship,  Registry,  Sale  of  Ship), 
by  act  of  law,  25. 

TITLE  TO  SHIP, 

Court  of  Admiralty  has  jurisdiction  to  make  good  title,  20. 

TONNAGE  (see  Burthen), 

of  British  ships,  how  ascertained,  6. 

must  be  marked  on  main  beam,  6. 

when  remeasured,  6. 

of  foreign  ships,  7. 

firaudulent  statement  as  to,  in  passenger  ships,  513,  note,  543. 

TOTAL  LOSS  (see  Insurance,  Losses). 

TRADING, 

by  master  on  his  own  account,  89. 

TRANSFEREE  (see  Registry). 
of  ship,  23. 
declaration  by,  23. 
in  case  of  a  corporation,  28. 
in  case  of  an  individual,  23. 

TRANSHIPMENT  OF  CARGO, 
effect  of,  on  freight,  282. 
question  whether  it  is  a  duty  or  right,  281,  note. 
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TRAN8IRE, 

■hip  cannot  obtain,  without  certificate  of  regiatry,  3. 

■hip  proceeding  to  sea  ai  Britiah  ship  without*  may  be  detained  till  certifi* 

cate  of  regiitry  produced,  8,  note, 
cannot  be  obtained  without  declaring  name  of  nation  to  which  ship  belongs, 
18. 
nor  unless  ahip  is  provided  with  requisite  boats  and  buoys,  516. 
iind  lights  and  signab,  458. 

TRINITY  HOUSE  (see  Piht). 

jurisdiction  of,  under  M.  S.  Act,  1854.  .196,  215. 

may  appoint  sub-commissioners  to  examine  pilots,  216. 

to  license  pilots,  216. 

districts  within  which  pilots  so  licensed  may  act,  216. 

names  of  pilots  so  licensed,  how  to  be  published,  216. 

duration  of  licence,  217. 

revocation  and  suspension  of  licence,  217. 

compulsory  pilotage,  217. 

to  provide  sufficient  number  of  pilots,  218. 

rates  of  pilotage  and  pilot  fund,  219. 

regulations  by,  as  to  the  guidance  of  steam  vessels,  449. 

TROVER, 

when  it  lies  by  one  part  owner  of  a  ship  against  another,  73. 
when  it  lies  for  goods  carried,  268. 


UNSEAWORTHINESS  (see  Seawortkinnt). 

USAGE  (see  Lloyd't). 

effect  of,  on  construction  of  charter-party,  281,  286,  291. 

must  be  of  general  usage  and  practice  in  particular  trade,  281,  842. 
of  policy  of  insurance,  341. 

custom  inconsistent  with  the  terms  of  the  policy  inadmissible,  411. 
evidence  of  custom  admissible,  that  under  usual  form  of  policy  under- 
writers not  liable  for  general  average,  in  respect  of  jettison  of  goods 
stowed  on  deck,  842. 869. 
at  Lloyd's  not  known  to  assured  not  binding,  342. 
when  It  excuses  deviation,  861. 
may  be  superseded  by  representation,  393. 
as  to  adjustment  of  losses,  418. 
as  to  settlement  in  account  with  brokers,  421. 
as  to  return  of  premium,  432. 


VALUE  OF  SHIP, 

how  to  be  calculated  under  M.  S.  Act,  1854.. 52. 

VALUED  POLICY  OF  INSURANCE  (see  Inturance). 
nature  of,  343. 

whether  loss  total  or  partial  under,  409. 
adjustment  of  loss  under,  418. 
return  of  premium  on,  430. 

VENTILATION, 

provisions  for  securing,  in  sleeping  place  of  crew,  162. 

in  passenger  ships,  531. 

VITRIOL  (see  Dangerous  Goodt). 

may  not  be  carried  as  cargo  in  passenger  ships,  537. 

VOLUNTEERING  INTO  NAVY, 
when  not  a  desertion,  128. 
regulations  of  M.  S.  Act  in  cases  of,  175. 
delivery  up  of  clothes  of  seamen,  175. 
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VOLUNTEERING  INTO  NAVY— (cimftntierf). 

regulation!  of  M.  S.  Act  in  cases  o{—{eontinued), 
payment  of  wages  on,  175. 
engagement  of  substitutes  on,  175. 
agreement  to  forfeit  wages  in  case  of,  void,  148. 

VOYAGE,    • 

duty  of  owner  as  to  commencement  of,  48. 
description  of,  in  policy  of  insurance,  353. 
commencement  of,  within  policy,  854. 
conclusion  of,  855. 
delay  during,  357. 
deviation  during,  858. 

VOYAGE  POLICIES  (see  Insurance),  345. 

implied  warranty  of  seaworthiness  on,  887. 


WAGER  POLICIES  (see  Tnturanee). 
prohibited,  ZZ3. 
valid  on  foreign  ships,  if  so  expressed,  833. 

WAGES  OF  CREW  (see  Agreement^  Crew). 

ordinary  contract  for,  and  its  incidents,  164. 

amount  must  be  in  agreement  under  M.  S.  Act.  1854. .  146. 

when  right  to  wages  begins,  164. 

if  improperly  discharged  before  voyage,  164. 

or  month's  wages  earned,  164. 

wages  formerly  dependent  on  freight,  166. 

exceptions  to  rule,  167. 

difference  between  Courts  of  Law  and  of  Admiralty  on  this  subject,  167. 

statutory  alterations  in  rule,  168. 

rules  established  by  M.  S.  Act,  1854.  .168. 

statutory  right  to  wages  in  cases  of  shipwreck,  168. 
payment  of  wages,  177. 

seaman's  claim  for  wages  takes  precedence  of  master,  90. 

statutory  provisions  as  to  speedy  payment,  178. 

payment  of,  before  superintendent  of  mercantile  marine  office  (see 
Mercantile  Marine  Office),  178. 

delivery  of  account  of,  by  master,  178. 

arbitration  before  superintendent  of  mercantile  marine  office,  179. 
release  before,  179. 
report  as  to  conduct,  179. 

by  money  order,  180, 181. 
forfeiture  of,  by  absence  without  leave,  127, 130. 

by  desertion,  129, 172. 

by  nep^lecting  to  join  ship,  130,  173. 

by  quitting  ship  at  port  of  delivery,  ISO. 

by  wilful  disobedience,  130. 

by  wilfully  damaffing  ship,  &c.,  131. 

by  refusing  to  defend  ship,  171. 

by  smuggling,  131. 

by  assaulting  master  or  mate,  130. 

by  embezzlement  or  wilful  destruction  of  stores,  164. 
deduction  from,  of  costs  incurred  by  reason  of  offences  of  crew,  133,  173. 

of  fees  payable  to  superintendents  of  mercantile  marine 
boards,  143. 
sales  of,  and  charges  on,  in  anticipation,  invalid,  145,  note, 
must  be  stated  in  agreement,  146. 

deduction  from,  by  reason  of  false  statements  on  hiring,  146,  note, 
verbal  agreements  to  pay,  147,  note, 
agreement  to  abandon  in  case  of  loss,  inoperative,  147,  167. 

so,  in  case  of  entering  navy,  148,  175. 

so,  as  to  abandonment  of  lien  on  ship,  and  of  remedies  for  wages. 
147f  note. 
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WAGES  OF  CREW— (cmtliMetf). 

ttipuUtions  as  to  allotment  of,  in  agreemeDt,  147»  note. 

deduction  from,  in  cases  of  incompetency,  embesdement  of  stores,  Sec,  148, 

164. 
compensation  for  discharge  before  voyage,  158»  104,  note, 
payment  of,  when  ship  transferred  abroad,  163,  180. 
when  seamen  left  abroad,  153. 

when  left  abroad  under  certificate  of  unfitness,  155,  170, 180. 
in  cases  of  distress  abroad,  wages  a  charge  on  ship,  157. 

recorery  of,  by  Board  of  Trade,  1^. 
addition  to,  in  cases  of  short  sllowance,  159. 
deduction  from,  in  cases  of  unfounded  complaints  as  to  food,  159, 176. 

of  sickness  or  death,  161, 169. 
rules  of  French  law  as  to  wages  in  cases  of  sickness,  162»  note. 

if  voTSffe  not  prosecuted,  165,  note.  , 
powers  of  Naval  Courts  over,  163. 
allotment  of,  165. 

stipulations  as  to,  must  be  inserted  in  agreement,  165. 
form  of  allotment  notes,  165,  note,  and  Appendix^  ooixxx. 
summary  proceedings  on,  166. 
what  relations  may  sue  on,  166. 
when  wife  cannot  sue  on,  166. 
advance  notes,  165,  note. 

effect  of  injuries  and  death  on  right  to  wages,  146»  169. 
disabled  seamen  entitled  to,  169. 
claim  for,  by  representatives  of  deceased  seaman,  169. 
rules  of  French  law  in  these  cases,  169,  note, 
payment  of,  on  termination  of  service  by  wreck,  or  if  seaman  is  left  abroad, 

170. 
payment  of,  in  cases  of  embargo  and  capture,  170. 
seaman  not  entitled  to,  when  sent  to  England  as  a  witneas,  170. 
claims  for  additional  remuneration,  171. 

when  original  contract  is  at  an  end,  171. 
effect  of  entering  into  navy  on,  174. 
payment  of  wages  on,  175. 
hiring  of  substitutes  on,  1 75. 
right  to,  in  cases  of  impressment,  176. 
effect  on,  of  false  statements  on  hiring,  176. 
of  other  misconduct,  176, 177. 
setoff  against,  177,  note, 
wages  and  eroets  of  seamen  d3ring  on  voyage,  182. 
dying  abroad  not  on  board  ship,  182. 
extended  by  M.  S.  Act  Amendment  Act,  1862,  to  seamen  belonging  to 

British  ship  within  six  months  before  death,  183. 
duty  of  master  in  such  cases,  182. 
of  seamen  dying  at  home,  184. 
how  distributed  when  under  50/.,  184. 

when  over,  184. 
when  claim  is  under  a  will,  184. 

by  creditors  of  seamen,  184. 
when  no  claim  for  six  years,  185. 
fraudulent- claims,  186. 
recovery  of  wages,  186. 

conflict  between  Courts  of  Law  and  of  Admiralty,  186. 

statutory  provisions  as  to,  187. 

summary  remedy  when  not  exceeding  §OLt  187. 

former   limitation  of  jurisdiction  of  Courts  of  Law  and  Admiralty, 

188. 
jurisdiction  under  Admiraltv  Court  Act,  1861..  188. 
effect  of  bankruptcy  or  insolvency  of  owner,  188. 
when  suits  may  be  brought  abroad,  189. 
levying  of  wages  by  distress  and  sale  of  ship,  189. 
suits  by  foreign  seamen,  189,  190. 
who  may  sue  for,  in  Admiralty  Courts,  189,  note. 
effect  of  taking  a  bill  for  wages,  190. 


